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ABSTRACT

Crowdfunding, in general, is a means of raising fund for commercial and non-
commercial purposes. Non-commercial crowdfunding comprises “donation-based
crowdfunding” and “reward-based crowdfunding” while commercial crowdfunding
consists of “lending-based crowdfunding” and “equity-based crowdfunding.” Typical
crowdfunding begins with any person or entity post a request seeking for funding on a
crowdfunding portal (normally in the form of websites) with the specified details as to
which project, product, or business they wish to raise money for and how they will
use the money. They may indicate what contributors/investors will receive in return of
their contributions/investment. When contributors/investors browse through funding
requests shown on the crowdfunding portals and find ones of their interests, the
contributors/investors then put money to finance such project, product, or business.
This thesis focuses on equity-based crowdfunding which investors receive shares of
company in return of their investment.

Prior to May 16, 2015, the offer for sale of shares to the public cannot be done
without the approval from the Office of the Securities and Exchange Commission and
only public limited companies are able to offer their shares to public. However, in
order to provide an alternative and inexpensive source of funding for SMEs and to
offer another investment choice to the investors; the Securities and Exchange
Commission, the Capital Market Supervisory Board, and the Office of the Securities

and Exchange Commission have issued a set of Notifications allowing public offering
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of shares of companies, both public and limited companies, through crowdfunding
portals (“equity crowdfunding”).

Still, there might be loopholes or hindrances to these Notifications that
make them inadequate to facilitate the offer for sale of securities through equity
crowdfunding portals in Thailand effectively. This thesis aims to identify those
possible loopholes by adopting a method of comparative study of the law concerning
equity crowdfunding in the United States and the United Kingdom in order to provide
recommendations for Thailand’s current regulations. In conclusion, this thesis
proposes that some provisions in the current notifications should be amended to better
provide funding for SMEs and at the same time offer suitable investor protection.

Keywords: Equity crowdfunding, Capital market, SMEs
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CHAPTER 1

INTRODUCTION

1.1 Background and issues

Thailand became more industrialized as a result of the National Economic and
Social Development Plan. Thailand has slowly shifted from the agricultural-based
economy to a more production-based, export-driven one." Many leading large
companies started off as small family businesses and grew overtime. In order to grow
from small, start-up businesses to multi-billion dollar enterprises, it takes more than
just time. We cannot deny that money is one of the key factors when doing business.
The funding of companies is very crucial as it allows companies to operate their
businesses and explore options to expand as well.

In 2010, there are 2.91 million small and medium enterprises in Thailand,
representing about 99% of all entrepreneurs nationwide.® In addition to the significant
number of SMEs in the country, small and medium businesses also contribute to
37.1% of Thailand’s national GDP in 2010.®> SMEs are responsible for 1.75 trillion
Baht of the country’s exports, representing 28.4% of total exports; and 1.77 trillion
baht, representing 30.4% of total imports.* Moreover, SMEs are also very crucial to
the employment of the country. The workers in SMEs are accounting for
approximately 10.51 million people, or about 77.9% of the nationwide labors. Even
though the figures look impressive, but when compared with small and medium
businesses in developed countries—such as Japan, South Korea, France and Germany-—
the SMEs in these countries contribute more than 50% to the economy.® This

illustrates that the Thai SMEs are still able to increase their role and contribute more

! Nations Encyclopedia, “Thailand — overview of economy”,
http://www.nationsencyclopedia.com/economies/Asia-and-the-Pacific/Thailand-
OVERVIEW-OF-ECONOMY .html
2EXIM Bank, “uvnu1mued SMEs faiasugnalnesasiuseuiouanen i ndeu”
52012), http://www.exim.go.th/doc/newsCenter/38795.pdf
.y Id. at 2.
: Id. at 2.

Id. at 2.



to the national economy if the government provide supportive policy and easy access
to capital formation.

There are many sources of finance for business startups and SMEs; for
example personal savings, angel investors, venture capital, and bank-based lending.®
Personal savings from the retained earnings might not be enough and it takes longer
time to acquire. While angel investors—wealthy individual-is limited and tend to
invest on larger businesses’ which is quite similar to venture capital. To get loans
from banks is challenging for business startups and SMEs because they may lack
collaterals and the transaction cost can be quite high. As for innovative business, it is
difficult to evaluate the intangible assets, such as intellectual property rights, which
the businesses possess. Furthermore, laws and regulations that govern fund-raising
through capital market do not favor small enterprises.

Because of the advancement of the information technology where the internet
access is widespread and inexpensive, it becomes easier for people from all over the
world to connect with each other regardless of the physical location. This also sheds
light on the old financing method in new form—crowdfunding over the internet.
Crowdfunding is a generic term refers to the mechanism of pooling small
contributions, often in form of money, from a large group of people to fulfill common
goals usually through the internet by means of online intermediary. People as well as
enterprises can use crowdfunding as a method to fund their projects or businesses.
There is a variety of projects and/or businesses that can be funded via crowdfunding;
from personal goals such as paying for medical expenses or sponsoring a trip, to
supporting artists and musicians in making their performances, movies or album, to
financing companies. Crowdfunding can be mainly divided to non-commercial and
commercial crowdfunding. Non-commercial crowdfunding comprises “donation-
based crowdfunding” and “reward-based crowdfunding” while commercial
crowdfunding consists of “lending-based crowdfunding” and ‘“equity-based
crowdfunding.” (1) Donation-based crowdfunding, as the name indicates, expects

nothing in return for the contributions that have been made to such donation

® C. Steven Bradford, “Crowdfunding and the Federal Securities Laws, ” Colum. Bus.
L. Rev. 5 (2012).
"1d. at 5.



crowdfunding projects. (2) Reward-based crowdfunding and pre-purchase model
crowdfunding are two similar models of crowdfunding and often appear together; the
reward-based crowdfunding offers something (from memento, backstage access or
having the contributors’ names appeared in the credit) to the investors in return for the
contribution but does not offer interest or earnings of the business; the pre-purchase
model offers the end-product that the crowdfunding project creator is making in return
for the contributions. (3) Lending-based crowdfunding is a crowdfunding model that
contributors provide loans to the initiators of lending crowdfunding with the
expectation of repayment, either with or without interest. (4) Equity-based
crowdfunding offer shares of companies that raised financial capital from the crowd
via equity crowdfunding intermediary called funding portal.

Before the internet becomes popular, it is almost impossible to gather small
contributions from many people outside the physical location of the project initiators
or else the cost must be dreadful. Nowadays there are countless websites that offer
crowdfunding services and have successfully funded million of projects.? The popular
sites are, for example, Kickstarter.com, IndieGoGo.com, Crowdfunder.com, Kiva.org,
Crowdcube.com, Seedr.com and Thai site Taejai.com which raised more than 3
million Baht until now.® Each site has its special characteristics; some sites are
famous for funding music and creative projects while other sites are renowned for
financing charity projects, fulfilling personal goals or funding business startups.

Commercial crowdfunding may, and oftentimes, fall under the application of
securities laws. In this case, the issuers—the project initiators—and the intermediaries—
websites that facilitate financial return crowdfunding—will have to comply with the
burdensome requirement of securities offering. So, this has become an issue many
capital market regulators around the world take into consideration. Some proactive
regulators such as those of the United States, the United Kingdom, Canada and Italy
have already come up with specific laws concerning this matter. Many more are in the
process of drafting, public hearing, or finalizing their laws and regulations.

To draw excess money from investors and provide funding to the business in

need, the Thai Securities and Exchange Commission has issued a new set of

®1d, at 11. .
* wila.com, “ganuiainisun” (2015), https://taejai.com



regulations which becomes effective in May 2015 to allow equity crowdfunding to be
able to operate in Thailand. Those regulations are issued by virtue of the Securities
and Exchange Act B.E. 2535 namely: (i) Notification of the Capital Market
Supervisory Board No. TorChor. 7/2558 Re: Regulations on Offer for Sale of
Securities through Electronic System or Network; (ii) Notification of the Securities
and Exchange Commission No. KorChor. 3/2558 Re: Exemption from Filing of
Registration Statement for Securities Offered through Provider of Electronic System
or Network; (iii) Notification of the Capital Market Supervisory Board No. TorChor.
8/2558 Re: Rules, Conditions and Procedures for Offering for Sale of Shares by
Shareholders of Limited Companies; and (iv) Notification of the Office of the
Securities and Exchange Commission No. SorMor. 11/2558 Re: Determination of
Fees for Filing of Registration Statement, Registration and Other Applications (No.
36).

However, comparing to the equity crowdfunding laws and regulations of the
United Kingdom and the United States, there may be some aspects that Thai
regulations could adopt to better facilitate equity crowdfunding by balancing between
investor protection and capital accessibility of businesses. Hence, a comparative study
of the equity crowdfunding laws and regulations of the United States and the United

Kingdom should be able to identify the flaws and loopholes of Thailand’s regulations.

1.2 Hypothesis

SMEs play an important role in Thai economy, still SMEs financing in
Thailand is insufficient. To provide an alternative and inexpensive source of funding
for SMEs and start-up business and to offer another investment choice to the
investors, the Securities and Exchange Commission of Thailand has issued a set of
Notifications, by virtue of the Securities and Exchange Act B.E. 2535, allowing the
public offer for sale of securities through equity crowdfunding portals (hereinafter
referred to as “equity crowdfunding”) in May 2015. However, there might be
loopholes or hindrances to these regulations that make them inadequate to facilitate
the equity crowdfunding in Thailand effectively. It is important to identify those

possible loopholes by adopting a method of comparative study of the law concerning



equity crowdfunding in the United States and the United Kingdom in order to provide

recommendations for Thailand’s current regulations.

1.3 Objective of study

(a) To study the concept of equity crowdfunding and its legal challenges.

(b) To study the laws and regulations which govern equity crowdfunding in
the United States and the United Kingdom.

(c) To study the laws and regulations which govern equity crowdfunding in
Thailand.

(d) To make a comparative study between equity crowdfunding laws in the
United States, the United Kingdom and Thailand in order to identify loopholes and
provide legal suggestions for equity crowdfunding in Thailand.

1.4 Scope of study

This thesis will mainly focus on the concept of equity crowdfunding which has
become an issue many capital markets regulators around the world take into
consideration to adopt into their laws and regulations or to create exemptions for
equity crowdfunding in their current laws. The study of equity crowdfunding laws in
foreign countries will be based on relating laws and regulations of the United States of
America and the United Kingdom. This thesis will analyze Thailand’s current laws
concerning the offer for sale of securities through equity crowdfunding portals which
has become legal since the Notification of the Capital Market Supervisory Board No.
TorChor. 7/2558, Notification of the Capital Market Supervisory Board No. TorChor.
8/2558, Notification of the Securities and Exchange Commission No. KorChor.
3/2558, and Notification of the Office of the Securities and Exchange Commission
No. SorMor. 11/2558 have become effective in May 2015. Moreover, this thesis will
analyze Thai laws and regulations concerning equity crowdfunding comparatively
with the laws concerning equity crowdfunding in the United States and the United

Kingdom. The aim is to identify loopholes that hinder the effectiveness and



sufficiency of equity crowdfunding in Thailand and to provide recommendations to
deal with those hindrances.

1.5 Methodology

The method used in this thesis is based on documentary research concerning
study and analysis of textbooks, articles, newspaper, journals, court decisions,
statistics, scholars’ opinions, information on the internet, domestic and international

law and government publications.

1.6 Expected result

(a) To understand the equity crowdfunding and its legal challenges.

(b) To understand laws and regulations which govern equity crowdfunding in
the United States and the United Kingdom.

(c) To understand laws and regulations concerning equity crowdfunding in
Thailand.

(d) To identify loopholes in the current laws and regulations concerning equity
crowdfunding in Thailand by adopting a method of comparative study with foreign
laws namely, those of the United States and the United Kingdom.

(e) To provide recommendation to deal with the identified hindrances.



CHAPTER 2

BACKGROUND OF EQUITY CROWDFUNDING

2.1 Insufficient funding for Thai SMEs

There are 3 sectors of SMEs in Thailand which are (i) production sector which
includes agricultural processing and manufacturing; (ii) trading sector which includes
wholesale trading and retail trading; and (iii) service sector. According to section 4 of
the Small and Medium Enterprises Promotion Act B.E. 2543, the amount of total
employment, fixed assets or registered paid-up capital of enterprises which is deemed
small and medium enterprise shall be according to the amount as stipulated in the
ministerial regulations.

Ministry of Industry has issued Ministerial Regulations on Determination of
the Amount of Employment and Fixed Assets of Small and Medium Enterprise B.E.
2545 which specifies as followed.

(1) Small enterprises are enterprises with the following characteristics;

(1.1) Production enterprises which do not employ more than 50 persons
and have fixed assets not exceeding 50 million Baht.

(1.2) Service-provider enterprises which do not employ more than 50
persons and have fixed assets not exceeding 50 million Baht.

(1.3) Wholesaler enterprises which do not employ more than 25 persons
and have fixed assets not exceeding 50 million Baht.

(1.4) Retailer enterprises which do not employ more than 15 persons and
have fixed assets not exceeding 30 million Baht.

(2) Medium enterprises are enterprises with the following characteristics;

(2.1) Production enterprises which employ more than 50 but not
exceeding 200 persons and have fixed assets more than 50 million but not exceeding
200 million Baht.



(2.2) Service-provider enterprises which employ more than 50 but not
exceeding 200 persons and have fixed assets more than 50 million but not exceeding
200 million Baht.

(2.3) Wholesaler enterprises which employ more than 25 but not
exceeding 50 persons and have fixed assets more than 50 million but not exceeding
100 million Baht.

(2.4) Retailer enterprises which employ more than 15 but not exceeding
30 persons and have fixed assets more than 30 million but not exceeding 60 million
Baht.

In case employment rate of companies falls under the definition of small
enterprises but such companies’ fixed assets fall under the definition of medium
enterprises or vice versa, the fewer amount of either employment rate or fixed assets

shall be the determining criteria.*

Small enterprises Medium enterprises
Employment leeq SSels Employment Fixed assets
(persons) e (persons) (Million Baht)
Baht)
More than 50
Manufacturing <50 <50 51-200 but
not exceeding 200
Servith? More than 50
providers <50 <50 51-200 but_
not exceeding 200
More than 50
Wholesalers =5 <50 26-50 but
not exceeding 100
More than 30
Retailers <15 <30 16-30 but
not exceeding 60

Table 1.1: Definition of small and medium enterprises

SMEs play a very important role to the economy of Thailand. In 2010, there

are 2.92 million SMEs in Thailand, representing about 99% of all businesses

19 Ministerial Regulations on Determination of the Amount of Employment and Fixed
Assets of Small and Medium Enterprise B.E. 2545. Clause 3



nationwide.* SMEs also contribute to 37.1% of Thailand’s national GDP in 2010
and are responsible for 1.75 trillion Baht of the country’s exports, representing 28.4%
of total exports; and 1.77 trillion baht, representing 30.4% of total imports.*?
Moreover, SMEs are also very crucial to the employment of the country. The workers
in SMEs are accounting for approximately 10.51 million people, or about 77.9% of
the nationwide labors.*

Even though the number of SMEs in Thailand is high, the survival rate of
SMEs is not as impressive. From the data provided by the Department of Business
Development, Ministry of Commerce (hereinafter referred to as “DBD”); in the year
2014 there are 59,468 newly incorporated companies and 18,968 dissolved companies
while the number of incorporated and dissolved companies in the year 2013 are
67,302 and 17,435 respectively.'

Percentage of
2013 2014 Increase )
increase
Incorporated

] 67,302 59,468 -7,834 -11.64
companies
Dissolved

) 17,435 18,968 1,533 8.79
companies

Table 1.2: Comparison between newly-incorporated

and dissolved companies of the year 2014 and 2013

The Office of SMEs Promotion (hereinafter referred to as “OSMEP”) has
compiled the amount of SMEs which are legal entities from the data provided by
DBD and the amount of SMEs which are non-legal entities from the Office for
National Statistics. During the year 2010 there are 2,924,912 SMEs in Thailand while
in the year 2011 the amount of SMEs decreases to 2,652,854 which are 9.3%

11 EXIM Bank, “unumveas SMEs saiaswanalneuazisouiiguangnmluaionde”
gZZOéZ), http://www.exim.go.th/doc/newsCenter/38795.pdf

Id. at 2.
. ld.at2.

Id. at 2. . . .
1> Department of Business Development. “Guauuamsmmwauﬁamﬂaﬂszﬁm 2557”7
(2014) http://Mww.dbd.go.th/download/document_file/Statisic/2557/H26_2014.pdf
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decrease.'® The main reasons are knowledge and skills in financial management of
enterprises, particularly working capital policy.'” Working capital is short-term asset
used in operating business such as cash, account receivable, inventory, etc.® If
businesses have the ability to produce goods or services that meet customers' needs
thus increasing the sale, more working capital is needed to deliver products or
services to customers. Efficient working capital policy raises businesses’ liquidity and
competitiveness thus, boosting survival chance of such businesses.™

To increase working capital, companies need to acquire more money. Bank of
Thailand (hereinafter referred to as “BOT”’) expects that Thai SMEs’ needs for credit
are as high as 4 trillion Baht per year.”> While the Thai Credit Guarantee Corporation
(hereinafter referred to as “TCG”), which is an entity that assists SMEs in obtaining a
greater amount of credit from financial institutions through guarantee service,* can
only guarantee 30,000-50,000 million Baht per year which is insufficient for SMEs’
needs.?? Furthermore, SME Bank revealed the summary amount of bank loans given
to SMEs in the year 2006 are 42,696 million Baht which is still behind SMEs’
demand.?®

The financing source for businesses, or financial market, consists of money
market and capital market. It is difficult for SMEs to acquire the needed fund. As for
money market, to get loans from banks basically require collateral which SMEs are
lacking. Not to mention that SMEs are at high risk already. Banks have a hard time
analyze SMEs’ collateral and businesses. Oftentimes, it takes even longer for SMEs to

get small loans.?* The cost for getting bank loans in Thailand is rather high with the

® f31550u aamim AR iaau‘m “NZJW‘ZJWIZJL’JE/ZJ NNIADALAZNINTONYDY SMES”
http /hAvww.bu.ac. th/knowledgecenter/execut|ve " journal/jan_mar_13/pdflaw02.pdf
Id at 2.
'8 Bangkok University “Working Capital and Cash Management”
http://tulip.bu.ac.th/~petcharee.s/wc_cash_ok1.48.pdf
% supra note 16, at 2.
2 Bank of Thailand. “unumges sun. Funistiembsieaous”
https [lwww.bot.or.th/Thai/Phrasiam/Documents/Phrasiam_4_2557/No.10.pdf
?! Thai Credit Guarantee Corporation. “Corporate Profile and Objectives”
http IIwww.tcg.or.th/EN/about.php?smid=43
Supra note 20.
8 SME Bank. “ﬁmﬂﬁaanmn SME BANK 999 wualtiu SMEs NAUGINIVINIT- 197138
Lm” http://www.smebank.co.th/detail _pr.php?news_id=107
24 Supra note 20.
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average interest rate for commercial banks loans of 23%2° and often times, consumers
have to bear the burden through increased price.

While capital market, traditionally stock exchange, has regulations that are not
suitable for SMEs and start-up businesses. To be qualified to list in the Stock
Exchange of Thailand (hereinafter referred to as “SET”), companies must be public

limited companies with at least 300 million Baht registered paid-up capital,?®

while
the eligibility of listing in the Market for Alternative Investment (hereinafter referred
to as “MAI”) requires companies to be public limited companies which have
registered paid-up capital of not less than 20 million Baht but lower than 300 million
Baht.?” Moreover, they must distribute shares to not less than 1,000 and 300 minority
shareholders respectively.

Because of difficulty in obtaining funding for SMEs and the non-suitable
regulations, the SEC has issued a set of Notifications allowing companies, aiming
particularly at SMEs, to offer for sale of shares via crowdfunding portals. The offer
for sale of shares via crowdfunding portals, or equity crowdfunding, can help bridge
the financing gaps faced by SMEs as it allows limited companies, which typically are
not allowed to publicly invite to subscribe their shares,?® to offer their shares to public
and exempt public limited companies from filing of registration statement and
prospectus with the SEC Office.

The related Notifications are as followed:

(1) Notification of the Capital Market Supervisory Board No. TorChor.
7/2558 Re: Regulations on Offer for Sale of Securities through Electronic System or
Network

(i) Notification of the Capital Market Supervisory Board No. TorChor.
8/2558 Re: Rules, Conditions and Procedures for Offering for Sale of Shares by

Shareholders of Limited Companies

25 Bank of Thailand, “Loan rates of commercial banks”,
https /lwww.bot.or. th/engllsh/statlstlcs/ layouts/application/interest_rate/in_rate.aspx

® Bor.Jor./Ror. 01-00 Regulation of the Stock Exchange of Thailand Re: Listing of
Ordlnary Shares or Preferred Shares as Listed Securities, 2015.

’ Tor.Mor./Ror. 01-00 Regulations of The Stock Exchange of Thailand Re: Listing of
Securities on the Market for Alternative Investment, 2003.
%% The Civil and Commercial Code, sec. 1102

“No invitation to subscribe for shares shall be made to the public.”
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(iii) Notification of the Office of the Securities and Exchange Commission
No. SorMor. 11/2558 Re: Determination of Fees for Filing of Registration Statement,
Registration and Other Applications (No. 36)

(iv) Notification of the Securities and Exchange Commission No.
KorChor. 3/2558 Re: Exemption from Filing of Registration Statement for Securities
Offered through Provider of Electronic System or Network

2.2 Definitions

2.2.1 General concept of crowdfunding

Crowdfunding, in general, is a mechanical means of raising fund for
commercial and non-commercial purposes. Crowdfunding with non-commercial
purpose comprises (i) donation-based crowdfunding and (ii) reward-based or pre-
purchase crowdfunding. While crowdfunding with commercial purpose consists of
(iii) lending-based crowdfunding and (iv) equity-based crowdfunding (see 2.3 “Types
of crowdfunding” for details).

As the name reflects, crowdfunding, or funding from the crowd, is
an alternative method to raise fund by collecting small amount of money from a large
number of people® particularly via internet. Any person or entity seeking funds
(called campaigners or issuers)—either for personal goals, creative projects or
businesses—can conveniently pool money to finance their projects or businesses from
the crowd (called contributors or investors) who will browse through online portals
(called funding portals) and contribute to or invest in their desired projects or
companies.®® There are 4 types of crowdfunding (see 2.3); however, this thesis
focuses on the equity crowdfunding which is the offer for sale of company’s shares to
the crowd, in other word, the public. Since equity crowdfunding is the offer for sale of
shares, which is a kind of securities as prescribed in section 4 of the Securities and
Exchange Act B.E.2535, companies that wish to offer their shares to the public must
get approval from the office of the Securities and Exchange Commission and comply

with the burdensome on-going requirements. In order to facilitate equity

2% Bradford., supra note 6, at 5.
%0 paul Belleamme, Thomas Lambert, Armin Schwienbacher, “Crowdfunding:
Tapping the right crowd”, http://ssrn.com/abstract=1578175.
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crowdfunding to be able to operate in Thailand; the SEC, by virtue of the Securities
and Exchange Act has issued a set of Notification allowing equity crowdfunding to
operate in Thailand.

2.2.2 Securities

Securities is a financial asset that represents either an ownership
stake or a debt stake in a company. It covers not only traditional securities such as
shares, bond and debenture, but also a variety of interests that have the characteristics
of securities—which is those involved investments with the return, primarily or
exclusively, dependent on the efforts of persons other than the investors.™

In Thai law, definition of securities are stipulated in Section 4 of the
Securities and Exchange Act B.E. 2535 as “treasury bills, bonds, bills, shares,
debentures, investment units, certificate representing the rights to purchase shares,
certificate representing the rights to purchase debentures, certificate representing the
rights to purchase investment units, and any other instrument as specified by the
SEC.” Shares of companies are securities by virtue of the Securities and Exchange
Act hence the offering of shares to the public must be in compliance with the rules

and regulations specified by the Securities and Exchange Act.

2.2.3 Start-up businesses
Generally speaking, startups refer to businesses in their first stage of
operation with seed capital often provided by the founders to develop new products or
services. On account of limited revenue or high operational cost, most of the small
scale corporations would not survive without additional external funding such as

those from venture capitalists or angel investors.*?

2.3 General principles of equity crowdfunding

%1 Robert Hamilton, The Law of Corporations 480 (3 ed. 1991).
32 “Definition of Startup” (Investopedia),
http://www.investopedia.com/terms/s/startup.asp
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2.3.1 Equity crowdfunding procedures

Typical crowdfunding begins with any person or entity posts a
request for funding on a crowdfunding portal (normally in the form of websites) with
the specified details as to which project or product the persons raise money for and
how they will use the money.*® The entrepreneurs or campaigners may indicate what
investors will receive in return of their contributions—be it end products from the
project, financial interests or nothing at all.** When investors browse through projects
shown on the crowdfunding websites and find projects of their interest, the investors
then put money to finance that project.*® The amount of contributions varies
according to the investors’ wishes. However, some crowdfunding websites, such as
Kickstarter.com, allow projects to be funded only if the funding goals are reached,

1.>® While other sites, such as

this is called the all-or-nothing funding mode
IndieGoGo.com, allow entrepreneurs to immediately pull money which is given to
their projects without having to reach the stated funding goals.®” The exchanges of
funds; either as the initial funding to the entrepreneurs or as paybacks to the investors;
are normally facilitated by the crowdfunding websites which announced the request
for funding.*® Crowdfunding websites act as intermediaries that link potential

investors to entrepreneurs.

2.3.2 History of equity crowdfunding
Even though crowdfunding through the internet only recently
becomes popular, the concept of raising money from the crowd is not new.*
Politicians, charities and non-profit organizations all employ methods of raising funds
from large groups of population for specific purposes and typically in a quite small

amount of money.* It can be said that the concept of crowdfunding develops from the

zj Bradford., supra note 6, at 10
e d. at 10.
i Id. at 10.
. Id. at 19.
8 Id. at 19.
2 Id. at 10.
Id. at 11.
%0 Stuart R. Cohn, The New Crowdfunding Registration Exemption: Good Idea, Bad
Execution, 64 Fla. L. Rev. 1434 (2012).
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combination of two antecedent concepts: crowdsourcing and microfinance.*!
Crowdsourcing is the collections of contributions from a large group of individuals to

achieve a common goal.*?

Hence, crowdsourcing is not limited only to the collections
of money but other activities which need collaborations from the general public to
accomplish the tasks as well.** The examples of notable crowdsourcing are
Wikipedia.com—an online encyclopedia developed and edited by the masses, and
Google search engine which uses algorithm that captures websites visited collectively
by netizens.** Microfinance or microlending is the practice of lending rather small
amount of money to impoverished borrowers who typically lack access to banking
services due to the absence of collateral, steady income, credit history or banking
transaction costs.”> Even though the record of microfinance can be traced back to the
18" century, it was not until the Nobel Peace Prize winner Muhammad Yunus’
Grameen Bank began its operation in Bangladesh in 1980’s that microfinance
becomes prominent in modern time.*®

Crowdfunding gains its worldwide popularity owing to the
widespread use of the internet and social media, and the 2007 financial crisis which
resulted in more stringent bank loans.*” Before the advance of the internet which
connects people globally, raising money from the general public was almost
impossible due to the presumably high transaction costs. However, the internet
changed that; from 2010 — 2014, billions of US Dollars have been raise through
crowdfunding  websites*®  such  as Kickstarter.com, IndieGoGo.com,
Crowdfunder.com, Crowdcube.com, and Kiva.org. Apart from the internet
advancement factor, crowdfunding prospers because of the impact the financial crisis

has on the banking sector as well. Even before the 2007 crisis, bank loans are difficult

:; Bradford., supra note 6, at 27.
s Id. at 27.
s Id. at 27.

Id. at 28.
* Ross S. Weinstein, Crowdfunding in the US and Abroad: What to Expect When
You're Expecting, 46 CORNELL INT’L L.J. 427 (2013)
“®1d. at 428.
“"FCA, “PS14/4 - The FCA'’s regulatory approach to crowdfunding over the internet,
and the promotion of non-readily realisable securities by other media - Feedback to
CP13/13 and final rules”, http://www.fca.org.uk/your-fca/documents/policy-
statements/ps14-04
*8 Bradford., supra note 6, at 5.
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to obtain for startups and small businesses since startups tend to not having sufficient
collateral and oftentimes banks do not fully understand the business of those
companies particularly complicated innovative business related to new technology
that valuation of startups’ assets becomes quite challenging. Since the financial crisis,
banks lending become even more difficult to obtain due to its scarcity which is
resulted from higher risk aversion and tighter regulations imposed on the banking
sector.*® Hence, startups start to seek funding elsewhere and crowdfunding is another
alternative to traditional bank-based, angel capital and venture capital financing
owing to crowdfunding accessibility and lower transaction cost.

2.4 Types of crowdfunding

Crowdfunding can be divided into two main categories: non-commercial
crowdfunding (or community crowdfunding) and commercial (or investment
crowdfunding). The distinction between these two is the expectation of profit or
investment return.”® There are four sub-categories of crowdfunding: (i) donation
crowdfunding, (ii) reward crowdfunding or pre-purchase crowdfunding, (iii) lending
crowdfunding or peer-to-peer lending and (iv) equity crowdfunding. Donation and
reward crowdfunding can be collectively referred to as non-commercial crowdfunding
or community crowdfunding as contributors do not expect financial returns from their
contributions. While lending and equity crowdfunding fall under the umbrella of
commercial or investment crowdfunding since investors expect financial returns from
their investment.”

For clarification in this thesis, persons engaged in non-commercial

crowdfunding are called “contributors”—persons who contribute something to

“ Andy Sharman, “UK’s new finance regulations face their first big test in
crowdfunding”,  The Financial Times News financial times (2014),
http://www.ft.com/cms/s/0/dc3e7e0e-1bde-11e4-9dbl-
00144feabdc0.html#axzz3P7abbAgL

* Andrew C. Fink, “Protecting the Crowd and Raising Capital Through
CROWDFUND Act”, 90 U. Det. Mercy L. Rev. 1, 4 (2012).

*1 |0SCO, “IOSCO crowdfunding an infant industry growing fast”,
http://www.iosco.org/research/pdf/swp/Crowd-funding-An-Infant-Industry-Growing-
Fast.pdf
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campaigns or projects that are pledged by ‘“campaigners.” In commercial

crowdfunding, “investors” invest their money in businesses of “issuers.”

2.4.1 Donation crowdfunding

Just like charity, contributors receive nothing in return from
donation crowdfunding except for tax benefit, if eligible. The contributors do not even
get their contributions returned. Even though the motives of contributors are for
charity, donation crowdfunding is not limited to non-profit organizations only; it may
use to fund for-profit enterprises as well.>?

Since contributors do not expect any financial return or interest or
shares of the enterprises from donation crowdfunding, it is not deemed the offering of
securities which will make offering of donation-based crowdfunding falls under the
application of the Securities and Exchange Act B.E. 2535.

Donation crowdfunding websites receive fees from the fund which
the contributors provide to the projects. Since the contributors do not receive any
financial return from the donation, the websites facilitating the transaction are not
deemed securities intermediaries or funding portals and thus the Securities and

Exchange Act B.E. 2535 does not apply to donation-based crowdfunding sites.

2.4.2 Reward crowdfunding or pre-purchase crowdfunding

Although reward crowdfunding and pre-purchase crowdfunding
may look similar, they are not entirely the same. The reward model offers something
in return for investors’ contribution. The reward can be anything that is not interest,
earnings or financial return of the business.”® Some projects offer tokens or small gifts
such as pen, key chain etc. while other projects may offer other kinds of reward such
as to put the name of the contributors on the movie credits or to grant the contributors
backstage access at the show.**

Contributors in pre-purchase crowdfunding also do not receive any

interest or financial return from the project similar to reward model. However,

>2 Bradford., supra note 6, at 15.
>3 d. at 16.
> 1d. at 16.
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contributors receive the product which the project is producing in return of their
contributions.>® Normally the contributions required to get the product is less than the
planned price for such product.®®

Despite the contributors receiving something, either tokens, end-
products or services, in exchange of their contributions. Reward and pre-purchase
crowdfunding is not the offering of securities because the contributors only expect to
receive the products or services, which is consumption items, from the project but not
the profits or shares of such business.”” Hence, it is not under the scope of application
of the Securities and Exchange Act B.E. 2535. So, websites facilitating this model of
crowdfunding are not securities intermediaries and are not subject to the Securities

and Exchange Act either.

2.4.3 Lending crowdfunding or peer-to-peer lending
This model of crowdfunding is similar to loans where investors lend
out money to entrepreneurs and the lenders expect repayment.”® The investors may
only receive the principal of the fund they lend out or they may receive interest from
the loans depending on what they are promised.
2.4.3.1 Lending crowdfunding without interest
Investors investing in this model of crowdfunding only get
repaid by their principal money that they lend out. The investors are not promised any
interest or gains from their lending, thus this kind of transaction is not deemed
debentures according to the Securities and Exchange Act which describes debenture
as a debt instrument divided into units each with equal value and a predetermined rate
of return, issued by any company to a lender, representing the right to receive money
or other benefit of the holder.”® So, lending crowdfunding without interest and
websites offering this type of crowdfunding would not fall under the scope of the
Securities and Exchange Act.

2.4.3.2 Lending crowdfunding with interest

> Id. at 16.
o Id. at 17.
g Id. at 32.
Id. at 20.
>% Securities and Exchange Act B.E.2535, sec. 4.
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Unlike lending crowdfunding without interest; if interest is
promised to the investors, it will then be considered as debenture according to the
Securities and Exchange Act® as investors are entitle to receive the principal money
and the predetermined rate of interest in exchange for their contributions. Thus, the
Securities and Exchange Act will be an applicable law governing this kind of
activities and the websites facilitate them. So, issuers must file for approval to offer
from the Securities and Exchange Commission of Thailand.

2.4.4 Equity crowdfunding

Equity crowdfunding is quite obvious to notice, if investors receive
corporate shares in return of their investment—it is the purchase of securities. In this
model, investors have an expectation of profits from the contributions that they made.
However, the expected profit must come from the effort of persons other than the
investors themselves since they will not engage in the operation of the business that
they invest.”

Usually this type of crowdfunding would fall under the application
of securities law, thus having to comply with burdensome securities law requirement.
However, many countries such as the US, the UK, Italy and Thailand have either
adopt new regulations concerning equity crowdfunding or create an exemption from
some of the duties imposed on companies that offer for sale of shares to public to

facilitate the offering of equity crowdfunding.

2.5 Benefits of equity crowdfunding

As an advanced method of market-based funding, equity crowdfunding proves
to be beneficial to many parties involved, namely; issuers, investors, intermediaries
and most importantly the country. Equity crowdfunding allows companies to raise the
needed capital efficiently and effectively without having to pay huge amount of
interest to financial institution as they otherwise would have if they opt for seeking

bank loans.

4.
%! Bradford., supra note 6, at 33.
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2.5.1 Benefits to the companies seeking fund
2.5.1.1 Bridging financing gaps for startups and SMEs

Small and medium businesses, startups and innovative
businesses face the challenge to acquire traditional bank-based funding because those
companies lack collateral to back their loans. Equity crowdfunding could help
bridging those funding gaps as it is market-based finance which investors will look at
the potential of the business to prosper when making investment decision rather than
the companies’ collateral. Seeing that investors are to share the ownership of
companies when they became shareholders, unlike debtor-creditor relationship when
companies borrow from banks, commercial banks must pay great attention to debtor’s
collateral since it is one of the factors that can guarantee the returns of debt to
creditors. Furthermore, equity crowdfunding is to be offered over the internet to vast
number of investors, so, the chances of successfully getting funded are increased.

2.5.2.2 Lower cost of capital

Equity crowdfunding offers usually lower rates of cost of
finance than traditional funding.®® While bank loans typically come with rather high
interest rate, the cost of raising fund through equity crowdfunding portals can be
much lower. Because companies are not required to pay interest to the portals, instead
issuing companies only need to pay fees which in most case are less than 10%. For
example, Seedr.com, a British equity crowdfunding portal, only charges a fee of up to
7.5% of the money which companies successfully raised through their portal.®® While
The Bank of Thailand announces the average interest rate for loans of commercial

banks registered in Thailand at the ceiling of more than 23%%

%210SCO, supra note 42, at 21.

% Seedr.com, “What fee do you charge businesses?”,
http://learn.seedrs.com/fags/#what-fee-do-you-charge-businesses

% Bank of Thailand, “Loan rates of commercial banks”,
https://www.bot.or.th/english/statistics/_layouts/application/interest_rate/in_rate.aspx
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2.5.2 Benefits to the investors
2.5.2.1 Providing investment alternative to investors
Equity crowdfunding can be a new product for portfolio
diversification for many investors. Apart from investing in the traditional investment
products such as listed shares on the Stock Exchange, corporate bonds, debentures,
etc.; general investors have an alternative product to diversify their portfolio. Assets
allocation is crucial to the well-being of investors’ financial status because it can
diverse the risk of putting-all-the-money-in-one-basket-and-lose-it-all which might
occur when investing in similar types of investment products—such as investing in
more than one companies’ shares but those companies are in the same sector.
Moreover, investing in equity crowdfunding as assets diversification may decrease the
build-up of systemic risk, as it diminishes the over-dependence of investors on a
single asset and lessens the amount each investor invests in each product.®
2.5.2.2 Increasing the chance for investors to invest in start-up
stage
Investors who are not institution investors or high-net-worth
investors find it very difficult to be able to invest early on in start-up stage in any
company. Being able to invest early on in start-up stage can be a great privilege as
when companies successfully grow to some point, the amount of fund which investors
invested in is considered minimal to what they can earn from those successful
companies, namely, dividend or added-value of such companies’ shares. Normally,
only angel investors or venture capitalists have the privilege of investing in early
stage of business formation because they have a lot of money and small businesses or
start-up entrepreneurs tend to ask for funding from these types of investors. Equity
crowdfunding makes it possible for general public or investors with lesser money to
help seed their preferred businesses in a small amount of money. However, not all that
glitters is gold; there are huge risks that startups would fail as statistic shown, 90% of

start-up business fail within 5 years.®®

% 10SCO, supra note 42, at 22.

% Yan Revzin, “The Major Reasons Startups Fail” (Forbes)
http://www.forbes.com/sites/theyec/2015/03/05/the-major-reasons-startups-fail-and-
how-you-can-avoid-them/
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2.5.3 Benefits to the country
2.5.3.1 Channeling savings to the economy

When investors invest their money on small and medium
businesses or startups through crowdfunding, it fuels the economy of the country by
offering a needed fund to the entrepreneurs in a cost-effective manner.®” The
companies do not need to pay high rate of interest loan to traditional financial
institutions. Instead, companies only have to give away portions of equity in their
businesses to investors. Some may argue that it will be resulted in dilution of shares,
however, companies or business founders only have to sacrifice a slightly smaller
piece of a much bigger stake to investors. If small and medium businesses can operate
and grow successfully; it can, in some way, help recover the economy. Since small
and medium enterprises are responsible for 77% of nationwide employments.®®

2.5.3.2 Increase competition

If companies and businesses start to raise fund through
equity crowdfunding more and more, the traditional providers of financing methods,
such as bank loans through commercial banks, will have more incentive to innovate,
reduce cost and increases efficiency.®® The competition will benefit both the country
and any person or entity seeking finance as it might force traditional financial
institutions to find ways to compete with the cost-effective, innovative method of
funding through equity crowdfunding. This will be beneficial to all parties involved,
namely, financial institution, entities seeking fund and the national economic as a

whole.”

2.6 Risks of equity crowdfunding

There may be certain risks associated with the operation of equity
crowdfunding which needed to be taken care of in order to protect investors and
related parties from suffering from the potential risks. As equity crowdfunding is a

new instrument to finance businesses, little do we know about the operation of equity

%710SCO., supra note 42, at 5.

% EXIM Bank, “wnumves SMES siauasugiolneuaziSoudiovineamiuaiondon” (2012),
http://www.exim.go.th/doc/newsCenter/38795.pdf at 2

% 10SCO., supra note 42, at 22.

910SCO., supra note 42, at 22.
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crowdfunding in reality and the known risks and failures it might bring. However, the
following risks are acknowledged as possible risks involved in the process of equity
crowdfunding which should be reduced, eliminated or managed by the relating

parties.

2.6.1 Risk of fraud

This is one of the most worried-about risks. Since typically the
regulating regime for equity crowdfunding worldwide are more relaxed than those of
the traditional securities offering to the public which require full disclosure. Thus,
some information related to equity crowdfunding offering might not be fully disclosed
to the investors in time of their investment-decision making.

Sometimes, in case of non-regulated, non-financial-return
crowdfunding, the persons or entities seeking funds (or campaigners) commit
fraudulent act. And as it can be problematic to track the unregulated type of
fundraising, the real identity of the campaigners might be unknown to the public who
contribute their money on the campaign. It is possible that once the campaigners get
the money raised from the crowd, they will use the money for other purposes which
are not specified in the funding pledges or they may simply disappear.”

2.6.1.1 Risk management

Risk of fraud can be reduced as some crowdfunding portal
will not let the investors or contributors to directly transfer money to the issuers or
campaigners. But the funding portal will use escrow agent to forward the raised fund
to the issuers based on the agreed terms. Moreover, securities regulators should
include provisions to cope with this risk when drafting the law concerning equity
crowdfunding as well. Those provisions could require more disclosure requirements
before and after the offering for sale, the requirement for funding portal to carry out
some sort of due diligence, requirement that creates communication channel between

investors and issuers provided by funding portals, to name a few.

110SCO., supra note 42, at 26.
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2.6.2 Risk of portal failure
Funding portals play an important role in equity crowdfunding
transaction. As they are online portals, cyber security must be taken into consideration
very strictly. Since the effect it can make to the investors, issuers and industry in total
can be very high. Cyber-security attack could come in many forms, namely,
overloading of the portal’s infrastructure, confusing accounts and identity theft.
Funding portals need to ensure they have enough technical expertise to prevent these
cyber-security issues.’
2.6.2.1 Risk management
Funding portals should require approval from the capital
market regulator. In which the regulatory regime requires funding portals to have
sufficient resources and effective system to maintain their operation without any
disturbance. Moreover, the intermediaries should not keep investors’ money, rather
there should be a neutral, trust-worthy entity who can safely keep the investors’

money and transfer it to the issuers once the offering is successful.

2.6.3 Investment risks
Equity crowdfunding, as a new method of fund-raising, poses quite
a number of risks such as;

(1) Hliquidity risks: Liquidity of any share depends mostly on the

existence of secondary market. Having liquidity in shares can increase the price of
shares. Yet, equity crowdfunding does not have secondary market which can make
equity crowdfunding shares illiquid.

(2) Failure of issuers’ business: A large number of startup cannot

survive their first five years. Investing in start-up businesses poses quite a risk on the
investors.
(3) Dilution risks: Once the increased shares are issued and sold to

new shareholder, inevitably, it will dilute the shares of the current shareholders.

(4) Rarity of dividend: Since equity crowdfunding aims mostly at

startups, SMEs and early-stage companies which need as much as capital they have

210SCO., supra note 42, at 26.
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for establishing foundations of the business. It is expectable that dividend might be
rare.

(5) Investors’ inexperience: Investing in startups or SMEs is

different from investing in traditional listed large companies.”
2.6.3.1 Risk management

The capital market regulators decrease the investment risks—
particularly failure of issuers’ business, rarity of dividend and investors’
inexperience—by limiting the offering amount of issuers, categorize different types of
investors based on their net worth or financial literacy. Plus, funding portals should
help ensure that investors fully understand the risk of investment prior to invest their
money through equity crowdfunding. For dilution risks, existing shareholders
typically have pre-emptive rights to buy the newly issued shares in proportion to the
shares they already own which could help prevent the dilution of shareholding. In
case of illiquidity risks, the existence of secondary market would very much help

liquidate equity crowdfunding.

®10SCO., supra note 42, at 27.
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CHAPTER 3

LAWS CONCERNING THE OFFERING OF EQUITY
CROWDFUNDING IN FOREIGN COUNTRIES

The United States
3.1 Laws concerning the offering of shares in the United States

The laws governing corporations in the United States vary by each state.
However, there is the Model Business Corporation Act (hereinafter referred to as
“MBCA”) which is developed firstly by the American Bar Association in 1950 and
has been updated regularly. More than 20 states adopted substantial parts of the
MBCA to their state laws. The adopting states of MBCA are, for example, Florida,
Texas, Washington, Wisconsin, to name a few.”* Many corporations choose to
incorporate in the State of Delaware as the state provides flexible and advanced the
Delaware General Corporation Law as well.” In federal level, the Congress enacted
the Securities Act of 1933 and the Securities and Exchange Act of 1934 to govern the

offering of corporate shares to the general public.

3.1.1 Corporations formation
This thesis will focus on two types of corporations in the United
States; the privately-held corporations and the publicly-held corporations.
3.1.1.1 Characteristics of corporations
(1) Corporations must be registered with the state official to
become separate entities from their shareholders.
Once being lawfully registered, corporations are
independent from the owners or investors as they become artificial entities separate

from the owners. Corporations are able to conduct businesses in their own name as

™ “States Corporation Laws ", http://corporations.uslegal.com/basics-of-
corporations/state-corporation-laws/

7> State of Delaware, Department of State, Division of Corporations, “About the
Agency”, http://www.corp.delaware.gov/aboutagency.shtml
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they have their own legal entities. Corporations are liable unlimitedly for the
obligations and debts of the businesses while shareholders are only liable for what
they have invested in form of corporations’ shares and no more."

(2) Corporations’ proprietorships are divided into shares.

Shares are the essential units which ownerships of
corporations are divided. Typically, shares are entitled to (i) voting rights and (ii) net
assets of the corporations after making allowance for corporations’ debt.”’
3.1.1.2 Characteristics of closely-held corporations

Closely-held corporations or privately-held corporations are
corporations with relatively few shareholders. There is no specific maximum number
of shareholders which constitute a closely-held corporation. However, closely-held
corporations are categorized as followed;

(1) There is no outside market for share if a shareholder
wants to sell;

(2) Most of the sharcholders participate in the corporations’
management;

(3) There are restrictions on transferability of shares.’

Closely-held corporations must not be registered with the US
SEC and must not have a registered publicly distribution of securities.” In most case
closely-held companies are small corporations but some major large corporations are
closely-held, for instance, Koch Industries with 115 billion USD revenue in 2013%,
Mars Inc. with 33 billion USD revenue in 2014.%

3.1.1.3 Characteristics of publicly-held corporations

As the name implies, publicly-held corporations are
corporations whose shares are held by a large number of shareholders. Similar to
closely-held corporations, there is no definite minimum number of shareholders

which constitute publicly-held corporations. However, if corporations have their

’® Hamilton., supra note 12, at 1.

"1d. at 104.

1d. at 13.

"1d. at 14.

80 “Koch Industries passes 100,000-employee milestone” (Wichita Business Journal),
http://www.bizjournals.com/wichita/news/2014/01/31/koch-industries-passes.htmi

81 “4bout Mars” http://www.mars.com/global/about.aspx
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shares traded on the securities exchange, they are publicly-held corporations.
Corporations with more than 500 shareholders are subject to registration with the US
SEC according to the Securities and Exchange Act of 1934.% After being registered
with the US SEC, the corporations will be called “registered corporations”. The
Securities Act of 1933 also stipulates that corporation cannot make public offer of
securities unless a registration filed with the US SEC becomes effective.®
The clear distinction between these two kinds of entities can
be deficient as it can be difficult to draw a clear-cut line separating these two since
many corporations do not fit either definition precisely.?* However, the corporation
model in the MBCA is a broad model that is not specifically designed for either
closely-held or publicly-held corporations. Rather, it is a generalized model which is
broad enough that large parts of it are suitable for both publicly-held and closely-held
corporations.®
3.1.1.4 Subject matter of MBCA
(1) Definitions

“Corporations” “domestic corporation” or “domestic
business corporation means “a corporation for profit, which is not a foreign
corporation, incorporated under or subject to the provisions of this Act.”®

“Public corporation” means “a corporation that has shares
listed on a national securities exchange or regularly traded in a market maintained by
one or more members of a national securities association.”®’

“Shares” means “the units into which the proprietary
interests in a corporation are divided.”®

“Shareholders” means “the person in whose name shares
are registered in the records of a corporation or the beneficial owner of shares to the

extent of the rights granted by a nominee certificate on file with a corporation.”®®

82 Hamilton., supra note 12, at 12.

. 1d.at 13
o Id. at 14.

Id. at 14
% The Model Business Corporation Act 2006, § 1.40. (4).
8" The Model Business Corporation Act 2006, § 1.40. (18A).
% The Model Business Corporation Act 2006, § 1.40. (22).
% The Model Business Corporation Act 2006, § 1.40. (21).
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(2) One or more persons are incorporated for the purpose of
engaging in any lawful business.

The person or persons executing the article of
incorporation are called incorporators. The number of required incorporators varies
from state to state but mostly only one incorporator is allowed.® Incorporators are
different from subscribers who agree to buy shares of the corporations, in other
words, subscribers are investors whereas incorporators only perform ministerial
functions such as execute and deliver the article of incorporation to the secretary of
state, call the first meeting of the initial board of directors named in the article of

incorporation.™*

3.1.2 Shares of companies
3.1.2.1 Characteristics of shares
(1) Value of shares
Par value of shares is the dollar amount designated in the
article of incorporation as part of the authorized capital. In former time, par value was
considered crucial to the confidence of potential investors as it illustrates the amount
for which the shares would be issued, and all other identical shares are to be issued at
the same amount. However, this practice is no longer relevant for quite some time.
Nowadays, par value serves a minor function and is no longer an indication of the
price at which the shares are issued, except for share of common stock of which the
price must be equal or greater than par value.®
Under the current MBCA, corporations are not required to
issue shares with par value anymore. Since the stated capital or par value do not
reflect true price of shares because the price of shares, especially those of listed
corporations, fluctuate according to market condition.*®
(2) Divisibility

% The Model Business Corporation Act 2006, § 2.01.

“One or more persons may act as the incorporator or incorporators of a
corporation by delivering articles of incorporation to the secretary of state for filing.”
2; Hamilton., supra note 12, at 33.

Id. at 108.
%8 Rattanosot., supra note 13, at 217.
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The MBCA allow corporations to issue fractional
shares.®* Fractional share is a share of equity that is less than one full share.*®
Fractional shares usually come about from stock splits, leftover shares when
corporations pay dividend in form of shares which, when calculating with the
shareholding proportions, might have some fractional leftover; reverse split; or similar
corporate action.”® Dealing with fractional shares can be complicated; the MBCA
provides that corporations may issue scrip “entitling the holder to receive a full share
upon surrendering enough scrip to equal a full share.” Typically, holders of scrip of
fractional shares do not have the shareholders’ rights unless they can provide the scrip

which when combined equal one full share.”

3.1.3 Public offering of shares

The public offering of corporate shares is regulated at federal level
by the Securities Act of 1933 and the Securities and Exchange Act of 1934. The
Securities Act of 1933 regulates public offering of securities and prohibits offering
and selling of securities to the public without being registered with the Securities and
Exchange Commission (the US SEC). While the Securities and Exchange Act of 1934
regulates trading in securities and established the Securities and Exchange
Commission to oversee and regulate capital market.”* However, securities
transactions are subject to state law—also known as Blue Sky law-as well, the state
laws typically provide for registrations of securities to be offered or traded in the state

and sanctions against fraudulent activities.’® All sales of securities in the United

% The Model Business Corporation Act, sec. 6.04.

% “Definition of fractional shares” (Investopedia)
http://www.investopedia.com/terms/f/fractionalshare.asp
% Rattanosot., supra note 13, at 288.

" The Model Business Corporation Act, sec. 6.04 (a)(3).
% The Model Business Corporation Act, sec. 6.04 (c).

“The holder of a fractional share is entitled to exercise the rights of a
shareholder, including the right to vote, to receive dividends, and to participate in the
assets of the corporation upon liquidation. The holder of scrip is not entitled to any of
these rights unless the scrip provides for them”
ngE?Svid I5 Ratner and Thomas Lee Hazen, Securities Regulation 10 (7" ed. 2002)

.at9.
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States must be registered with the US SEC unless an exemption applies. One of the
most common exemptions is the exemption for private offerings.'*
3.1.3.1 Definitions
(1) Securities

It is important to determine what constitute a security.
Because, unless falls into exemptions, no offer or sale of securities can be made
unless a registration statement is in effect.'% The Securities and Exchange Act of
1933 stipulates in Section 2 as followed,;

“Security’” means ‘“any note, stock, treasury stock,
security future, security-based swap, bond, debenture, evidence of indebtedness,
certificate of interest or participation in any profit-sharing agreement, collateral-trust
certificate, pre organization certificate or subscription, transferable share, investment
contract, voting-trust certificate, certificate of deposit for a security, fractional
undivided interest in oil, gas, or other mineral rights, any put, call, straddle, option, or
privilege on any security, certificate of deposit, or group or index of securities
(including any interest therein or based on the value thereof), or any put, call, straddle,
option, or privilege entered into on a national securities exchange relating to foreign
currency, or, in general, any interest or instrument commonly known as a ‘‘security’’,
or any certificate of interest or participation in, temporary or interim certificate for,
receipt for, guarantee of, or warrant or right to subscribe to or purchase, any of the
foregoing.”

The material identical definitions of securities can be
found in the Securities and Exchange Act of 1934'% and in most states securities
law.*®* To identify whether any instruments are securities or not can be problematic,
generally investment instruments can be categorize to three different groups as stated
below;

() Stocks and notes

101 jean-Luc Soulier, Marcus Best, International Securities Law Handbook 505 (2™
ed 2005)

Marc Stinberg, Understanding Securities Law 15 (1989)

The Securities and Exchange Act of 1934, section 3(8).

%% Ratner., supra note 91, at 22.
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This is considered the easiest to identify as in most case
stocks or shares are always securities.*®

However, not all kinds of notes are considered securities,
namely, notes secured by a mortgage on home, notes secured by accounts receivable,

etc. The Supreme Court adopted a test in Reves v. Ernst & Young'®®

that any note
which has a strong family resemblance to one of the kind of notes on the “judicially
crafted list of exemptions” should not be considered a security.’®” The Family
Resemblance determining factors are (i) the motivation that prompts a reasonable
lender and borrower to enter into the transaction; (ii) the arrangement of distribution
of the instrument; (iii) the reasonable expectations of the investing public; and (iv) the
existence of another regulatory scheme that regulates the transaction which will
reduce the risks of the instrument that application of securities laws become
unnecessary.

(i) Financial instruments

They are special types of investment instruments issued
by financial institutions such as insurance companies, for example. If the rate of
returns of such issued instruments varies with the profitability of the issuing
institutions, they will be considered securities. However, there are exemptions to
registration pose on a number of securities under Section 3(a)-Exempted Securities.
Thus, some financial instruments can be considered securities but are exempted from
registration with the Securities and Exchange Commission by virtue of Section 3(a) of
the Securities Act of 1933.1%°

(iii) Investment contracts

This is considered the most difficult to identify because
many fund-raising scheme are securities, even without note, stock, or other instrument
commonly known as securities. There is a basic test called Howey Test which the

Supreme Court has developed.''® The test is to identify whether “the person invests

%4, at 23,
106 Reves v. Ernst & Young, 494 US 56 (1990)
107 Ratner., supra note 91, at 24.
108 “Family Resemblance Test” http://definitions.uslegal.com/f/family-resemblance-
test/
1(1)3 Ratner., supra note 91, at 25.
Id. at 28.
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his money in a common enterprise and is led to expect profits solely from the efforts
of the promoter or a third party.” '

(iv) Exempted securities™?

Generally, the registration and disclosure requirements of
the securities laws'*® do not apply to the exempted securities. Yet the exempted
securities can be subject to the general antifraud—such as market manipulation, insider
trading, corporate misstatement, corporate mismanagement — and civil liability
provisions. The examples of exempted securities are; obligations issued or guaranteed
by the United States Government or state or local government; certain classes of
securities such as those issued in exchange for other securities;"** private placement
which are “transactions by issuers not involving any public offering”;'*> and small
offering which are offerings that the amount offered is not exceeding specific dollar
amount that is periodically raised by Congress.*®

“Equity security’’ is defined as any stock or similar
security.’*” From the definition provided by the Securities and Exchange Act of 1934,
equity crowdfunding-which offers shares of corporations to the public—is an act of
offering equity security. Equity is synonymous with the term ‘net worth’ or
‘ownership’; if corporations’ liabilities are subtracted from their assets, what remains
is the owner’s equity.**® In other words, equity illustrates the propriety of shareholders
over the assets of corporations.

(2) Issuers

11 gEC v, Howey Co., 328 US 293 (1946)

12 ists of exempted securities are provided in the Securities Act of 1933 sec. 3(a)
and in the Securities and Exchange Act of 1934 sec. 3(a)(12)

113 The Securities Act of 1933 and the Securities and Exchange Act of 1934

114 Ratner., supra note 91, at 32.

115 The Securities Act of 1933, sec. 4(2).

118 The Securities Act of 1933, sec. 3(b).

17 The Securities and Exchange Act of 1934, sec 3(11).

“*Equity security’ means any stock or similar security; or any security future
on any such security; or any security convertible, with or without consideration, into
such a security, or carrying any warrant or right to subscribe to or purchase such a
security; or any such warrant or right; or any other security which the Commission
shall deem to be of similar nature and consider necessary or appropriate, by such rules
and regulations as it may prescribe in the public interest or for the protection of
investors, to treat as an equity security”

118 Hamilton., supra note 12, at 127.
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The Securities Act of 1933 provides that issuer is “every
person who issues or proposes to issue any security...”'® The Securities and
Exchange Act of 1934 also defines substantially the same. Persons in both Acts refers
to natural persons and corporations.*?°

3.1.3.2 Registration process

The issuers are required to file a registration statement on a
prescribed form with the US SEC, the registration statement includes a prospectus
which is a disclosure document. After receiving the registration statement, the US
SEC staffs have to review such statement to determine the accuracy and adequacy of
the provided information in the prospectus. In most case, if the prospectus discloses
the risk of the offering fully and all the required information are contained therein, the
US SEC will approve such offering.*** The Securities Act of 1933 stipulates that
registration statements become effective automatically after 20 days of the day on
which the issuers filed such registration statements with the US SEC.'** Once the
filings become effective, the issuers are able to offer or sell such registered securities
to the public. However, the US SEC has a power to suspend or delay the effectiveness
of the registration statements as provided in the Securities Act of 1933 if the US SEC
finds that the registration statements are “incomplete or inaccurate in any material

5 124

aspect.”*® The US SEC is able to issue a “stop order” *** to suspend registration

119 o The Securities Act of 1933, sec 2(4).

20 The Securities Act of 1933, sec. 2(a)(2). and the Securities and Exchange Act of
1934 sec. 3(a)(9).

Souller supra note 93, at 505.

22 The Securities Act of 1933, sec. 8(a).

“Except as hereinafter provided, the effective date of a registration statement
shall be the twentieth day after the filing thereof or such earlier date as the
Commission may determine, having due regard to the adequacy of the information
respecting the issuer theretofore available to the public, to the facility with which the
nature of the securities to be registered, their relationship to the capital structure of the
issuer and the rights of holders thereof can be understood, and to the public interest
and the protection of investors. If any amendment to any such statement is filed prior
to the effective date of such statement, the registration statement shall be deemed to
have been filed when such amendment was filed; except that an amendment filed with
the consent of the Commission, prior to the effective date of the registration
statement, or filed pursuant to an order of the Commission, shall be treated as a part of
the registration statement.”

2% The Securities Act of 1933, sec. 8(b).
124 The Securities Act of 1933, sec. 8(d).



35

statement from becoming effective, if the agency finds that such registration statement
contain a misstatement or omission of a material fact.'?>
After the filing become effective, issuers are free to offer
their securities to public. In practice, the securities usually do not transfer from issuers
to the public directly. There will be intermediaries involved, namely, underwriters and
dealers. Underwriters are persons who have “purchased from an issuer with a view to,
or offer or sells for an issuer in connection with, the distribution of any security or
participates...in any such undertaking.”126 Dealer is a person “who engages either for
all or part of his time, directly or indirectly, as agent, broker, or principal, in the
business of offering, buying, selling, or otherwise dealing or trading in securities
issued by another person.”*?” Usually, underwriters purchase securities from the
issuers as principle and resell them to dealers so that dealers will resell the securities
to the public at the end. There are two types of underwritings: (i) firm-commitment
underwriting which typically involves fixed-price offering that each dealer commits to
make a public offering at the stated price in prospectus; and (ii) best-effort
underwriting which underwriters will try to sell as many securities as they can and
receive commission from the issuers for each security being sold.*?®
3.1.3.3 Disclosure requirements
(1) Disclosure at the time of filing

When issuers file registration statements with the US
SEC, they must provide prospectus that includes the following information:

(@) A description of the company;

(b) A description of the securities;

(c) The terms of the offering;

(d) The company’s intended use of the proceeds from the
offering;

(e) The capitalization of the company;

(f) Market and dividend information;

125 ° Ratner., supra note 91, at 42.
The Securities Act of 1933, sec. 2(11).
The Securities Act of 1933, sec. 2(12).
® Ratner., supra note 91, at 47.



36

(g)Underwriting arrangements including the
compensation to be paid to underwriters of the issue;

(h) Risk factors associated with the offering;

(1) A detailed description of the business;

(J) An identification of the directors and executive officers
and a discussion of their compensation;

(k) Related party transactions;

(I) The principal stockholders;

(m) Management’s discussion and analysis (MD&A) of
the company’s financial condition and results of operations;

(n) The financial statements of the company; and

(o) Selected financial information for the last five
years.'?

Issuers must provide the above information which is
necessary yet time-consuming and expensive. The disclosure requirements are
believed to be one of the reasons that stop small to medium size business from raising
fund through traditional capital market as they can be quite burdensome to comply.
However, when equity crowdfunding exemptions become effective, they lessen these
burdens while still protect investors by limit the investment amount for non-
accredited investors.

(2) On-going disclosure requirements

After corporations registered securities for public offering
in the United States, they are subject to periodic reporting requirements under the
Securities and Exchange Act of 1934 Section 13. Generally, companies must file an
annual report with the US SEC, the annual report must contain: (i) audited financial
statement within a specified period after the end of each fiscal year; (ii) a quarterly

130

report;"*° and (iii) must report to the US SEC when material events occur.** These

129 gqylier., supra note 93, at 514.
130 The Securities and Exchange Act of 1934, sec. 13(a).

“Every issuer of a security registered pursuant to section 12 of this title shall
file with the Commission, in accordance with such rules and regulations as the
Commission may prescribe as necessary or appropriate for the proper...(2) Such
annual reports (and such copies thereof), certified if required by the rules and
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periodic reports incorporate by reference sorts of information that would help
investors choose whether a company's security is a good investment. Besides periodic
reporting, the Securities and Exchange Act of 1934 additionally mandates disclosure
at certain crucial points so that investors can make an informed decision before

exercising ownership rights in stock.**
3.2 Law concerning the offering equity crowdfunding in the United States

3.2.1 Scope and objectives of law

The United States’ President Obama signed the Jumpstart Our
Business Startups Act'®, or the JOBS Act, on April 5, 2012"3*. The Title 11—
CROWDFUNDING™® of the JOBS Act creates exemptions from the Securities Act of
1933 regarding securities registration which allow financial return crowdfunding
activities to be legally carryout in the United States without having to comply with the
costly process of registration with the US SEC according to the 1933 Act. In order to
protect the investors and introduce an inexpensive alternative source of funding to
business startups, Title 11 of the JOBS Act applies to the issuers of financial return
crowdfunding, intermediaries or funding portal, and crowdfunding investors.
The JOBS Act permits business to raise fund from anyone—not only accredited
investors—with specific limitations. As specified by the Securities Act of 1933,
companies can offer or sell securities to the general public if the securities are

registered with the SEC or are exempted from registration.**®

3.2.2 Requirements on the issuers

regulations of the Commission by independent public accountants, and such quarterly
reports (and such copies thereof), as the Commission may prescribe...”

Souller supra note 93, at 521.

2 “Securities Exchange Act of 1934 (Legal Information Institute, Cornell
Umver3|ty Law School)
https://www.law.cornell.edu/wex/securities_exchange act_of 1934
1.a JOBS Act, sec. 1.

% Cohn. supra note 19, at 1.
% cited as the “Capital Raising Online While Deterring Fraud and Unethical Non-
D1sclosure Act 0f2012” or the “CROWDFUND Act” JOBS Act title III sec. 301.

% Shekhar Darke, To Be or Not to Be a Funding Portal: Why Crowdfunding
Platforms Will Become Broker-Dealers, Hastings Business Law Journal 10 HSTBLJ
183 (2014)
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3.2.2.1 Eligible corporations
The crowdfunding exemption applies only to the issuers who
are “organized under the law of a State or territory of the US or the District of
Columbia™*®’

section 13 or 15(d) of the Securities Exchange Act of 1934.”*® So, only US-

and are not “subject to the requirement to file reports according to

incorporated corporations which are not already registered with the US SEC are
eligible corporations to offer crowdfunding shares. Investment corporations are not
eligible to benefit from the crowdfunding exemptions.™*® Moreover, the US SEC is
empowered to determine other categories of entities if it deems appropriate.**
3.2.2.2 Offering limit
“The aggregate amount sold to all investors by the issuer,
including any amount sold in reliance on the exemption provided under this paragraph
during the 12-month period preceding the date of such transaction, is not more than
$1,000,000.7**
3.2.2.3 The transaction is conducted through a registered broker
or funding portal**?
Registered brokers or funding portals must comply with the
requirement as described in 3.2.4.1.
3.2.2.4 Disclosure requirements
Even though equity crowdfunding is exempted from some of
the securities issuer’s duties promulgated in the Securities Act of 1933, the issuers of
equity crowdfunding are still obliged to file some information to the US SEC and
disclose the required information to the related parties—investors, relevant brokers or
funding portals—as well.**
The JOBS Act requires the following information to be

disclosed.

187 -, Securities Act of 1933 § 4A(f)(1), JOBS Act, sec. 302(a).

Securltles Act of 1933 § 4A(f)(2), JOBS Act, sec. 302(a).

Securltles Act of 1933 § 4A(f)(3), JOBS Act, sec. 302(a).

Securltles Act of 1933 § 4A(f)(4), JOBS Act, sec. 302(a).

Securltles Act of 1933 § 4A(a)(6)(A), JOBS Act, sec. 302(a).

%2 Securities Act of 1933 § 4A(a)(6)(C), JOBS Act, sec. 302(a).
*3 Steven C. Bradford, “The New Federation Crowdfunding Exemption: Promise
Unfulfilled”. http: Iiweb. law.columbia.edu/sites/defau It/files/microsites/capital-
markets/files/Promise%20Unfulfilled.pdf. (2012) 10.
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(a) General information about the company***
(b) Financial information of the issuer
This includes “a description of financial condition of the
issuer”'** where the required financial statements vary according to the target amount
of the offering.’*® For example, if the target size of the offering is 100,000 USD or
less, the issuer only has to provide (1) the most recent income tax return and (2) a
financial statement which is “certified by the principal executive officer of the issuer
to be true and complete in all material respects.”**" Whereas when the target size of
offering is more than 500,000 USD, the issuer must provide ‘“audited financial
statements.”'*®
The target amount of offering is the key factor

determining which of the financial statements will be required. So, even if the issuer
can raise more money than the specified amount of offering; it will not change the
disclosure obligation of that issuer.*

(c) Ownership and capital structure of the issuer*®

(d) Disclosure concerning the offering®®*

(e) Annual reporting requirement*®2

(f) Other information as prescribed by the US SEC*®

3.2.2.5 Solicitation restrictions

Issuers are prohibited from “advertise the term of the
offering” other than to direct investors to brokers or funding portals.™* Furthermore,
compensation to any person who promotes the offering “through communication

channel provided by a broker or funding portal” is also restricted, unless complying

with the US SEC rules of compensation disclosure.™®

144 . Securities Act of 1933 § 4A(b)(1)(A), (B), (C), JOBS Act, sec. 302(a).
Securltles Act of 1933 § 4A(b)(1)(D), JOBS Act, sec. 302(a)
Bradford supra note 133, at 10.

Securltles Act of 1933 § 4A(b)(1)(D)(|) JOBS Act, sec. 302(a).
Securltles Act of 1933 § 4A(b)(1)(D)(iii), JOBS Act, sec. 302(a).
Bradford supra note 133, at 11.

Securltles Act of 1933 § 4A(b)(1)(H) JOBS Act, sec. 302(a).
Securltles Act of 1933 § 4A(b)(1)(E), (F), (G), JOBS Act, sec. 302(a).
Securltles Act of 1933 § 4A(b)(4), JOBS Act, sec. 302(a).
Securltles Act of 1933 § 4A(b)(1)(1), JOBS Act, sec. 302(a).
Securltles Act of 1933 § 4A(b)(2), JOBS Act, sec. 302(a).

>> Securities Act of 1933 § 4A(b)(3), JOBS Act, sec. 302(a).
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3.2.2.6 Additional requirements
The US SEC is empowered to impose other requirements on

the issuers to protect the investors and the public interest.'®

3.2.3 Requirements on the investors
3.2.3.1 The single-issuer investment limit
The limit each investor may invest with a single issuer
depends on the net worth of the investors and their annual income.*®” For example, if
both net worth and annual income is less than 100,000 USD; the limit is the greatest
of either 2,000 USD, 5% of annual income, or 5% of net worth.**®
3.2.3.2 The aggregate investment limit
This limit is applied on aggregate basis, counting all
crowdfunding purchase of an investor.** The dollar limit in the aggregate investment
limit is the same as the single issuer limit providing that the aggregate limit include
the total amount an investor purchased in 12-month period from all issuers.*®°
3.2.3.3 Education requirement
The investors must review investor education information,
answer question concerning the understanding of relevant investment risks, and affirm

their understanding of the risk to lose all money and they can bear such loss.**

3.2.4 Requirements on intermediaries
The offering of equity crowdfunding must be made through a
registered broker or funding portal with the requirements below.
3.2.4.1 Registered brokers or funding portals
Crowdfunding intermediaries, either brokers or funding
portals, must be registered with the US SEC.**® “Funding Portal” is a new category of
intermediary created by the JOBS Act being defined as “any person acting as an

156 > Securities Act of 1933 § 4A(b)(5), JOBS Act, sec. 302(a).
Securltles Act of 1933 § 4A(h), JOBS Act, sec. 302(b).

159 Securltles Act of 1933 §4A(a), JOBS Act, sec. 302(b).
Bradford supra note 133, at 8.
Securltles Act of 1933 84A(a)(4)(C)(B), JOBS Act, sec. 302(b).
%2 Securities Act of 1933 § 4A(a)(1), JOBS Act, sec. 302(a).



41

intermediary in a transaction involving the offer or sale of securities for the account of
others, solely pursuant to section 4(6) of the Securities Act of 1933.'® Funding
portals cannot; (A) offer investment advice; (B) solicit purchases, sales or offers to
buy securities displayed on their portals; (C) compensate other persons for the
solicitations or based on the sale of securities offered on their portals; (D) hold,
manage, possess or handle investors fund or securities; (E) engage in other activity the

SEC deems inappropriate.'®*

Funding portals is exempted from “the requirement to
register as a broker or dealer under section 15(a)(1)” of the Securities Exchange Act
of 1934 if that funding portal remain under the SEC’s supervision, “is a member of a
national securities association registered under section 157>
3.2.4.2 Disclosure requirements and Enforcement of investor
requirements
Intermediaries must provide disclosures such as the ones
related to risk and other investor education materials as the SEC determine
appropriate.*® Moreover, intermediaries must ensure that each investor “reviews
investor education information”, affirms that the investor understand the risk of losing
the entire investment, and answer questions concerning the risk of the investment.*®’
3.2.4.3 Risks reduction steps
Intermediaries must take measures “to reduce the risk of
fraud” which includes obtaining a background check on each officer or any person
who holds more than 20% of the issuer’s outstanding equity.
3.2.4.4 Use of proceeds
The intermediaries must ensure that the issuers receive the
offering proceeds when the raised capital is more than a target offering amount.
During this time investors are allowed to cancel their commitment to invest.*®

3.2.4.5 Privacy

163 -, Securities Exchange Act of 1934 § 3(a)(80).
Securltles Exchange Act of 1934 § 3(a)(80)(A)(B)(C)(D)(E).
Securltles Exchange Act of 1934 § 3(h)(1), JOBS Act, sec. 304(a).
Securltles Act of 1933 § 4A(a)(3), JOBS Act, sec. 302(b)
Securltles Act of 1933 §4A(a)(4), JOBS Act, sec. 302(b).
Securltles Act of 1933 84A(a)(5), JOBS Act, sec. 302(b).
% Securities Act of 1933 § 4A(a)(7), JOBS Act, sec. 302(b).
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Intermediaries must protect the privacy of investors’
information.”® As investors’ important information, such as their net worth, may be
acquired by funding portals. It is the duties of funding portals to ensure that all
necessary measures are taken to protect the privacy of investors’ data.

3.2.4.6 Compensation of promoters

Intermediaries must “not compensate promoters, finder, or
lead generators” for providing the information that identifies any potential investor.*™*

3.2.4.7 Conflict of interest

Directors, officers or partners of the intermediaries are
prohibited from having any financial interest in any issuer who uses their services.'"?
But intermediaries themselves are not prohibited from having the said financial

interest.}”

The JOBS Act receives many comments from the academia and the industry.
Some argue that the exemption is too burdensome for potential issuers that offering of
equity crowdfunding under the JOBS Act is still a barrier to the pivotal needs of
startups to acquire funding’™* and that the Congress passed a too detailed Act where it

175 Moreover, the

should be the SEC’s roles to craft this complex securities regulation.
new exemptions also impose strict burdens and liabilities on the intermediaries
whereas the chance of making profit from the crowdfunding activity seems slim for
them as they can charge fee. So, it might be difficult to attract any person who is
willing to become funding portals. Unfortunately, The CROWDFUND Act is like old
ideas put together without rethinking on how to use new technology like the internet
to protect investors in a less traditional and less expensive way. So, the small
business, startups and innovative business might not tremendously benefit from this
exemption as anticipated which is resulted from the still-burdensome regulatory

restrictions,*"® regulatory cost and the capped funding amount.

170 7. Securities Act of 1933 § 4A(a)(9), JOBS Act, sec. 302(b).
Securltles Act of 1933 § 4A(a)(10), JOBS Act, sec. 302(b).
Securltles Act of 1933 § 4A(a)(11), JOBS Act, sec. 302(b).
Bradford supra note 133, at 15.

Cohn supra note 19, at 15.
’® Cohn. supra note 19, at 14.
176 Bradford. supra note 133, at 30.
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3.2.5 Implementation rules

When the JOBS Act was signed into law in April 2012, the US SEC
IS required to issue the implementation rules within 270 days after enactment of the
Act.”” Until the commission adopts the final rules, the use of crowdfunding
exemptions under the JOBS Act is still unlawful under the federal securities laws.'"
The US SEC issued the proposed rules which closely align with the JOBS Act for
comments in October 2013 and the period of receiving comments ended on February
3, 2014.1™° However, as of May 2015 the US SEC has not yet issued the finalized
rules.

Because of the uncertainty encompassing when the US SEC will
finalize their implementation rules for JOBS Act Title 11l CROWDFUND; numerous
states have enacted (or are currently enacting) their own crowdfunding exemption law
for intrastate offerings. These statutes require the issuers and all investors to domicile
in that State. Generally, the offering amounts are limited to 1 million USD and the
submission of the offering materials are required before the public offering can
begin.’®® As of May 2015, more than twenty states have either authorized separate
intrastate crowdfunding exemptions or have enacted amendments to their current blue

sky laws to allow some sort of intrastate Crowdfunding.'®*

177 J0BS Act Title 111, section 302 (c).
“RULEMAKING.—Not later than 270 days after the date of enactment of this

Act, the Securities and Exchange Commission (in this title referred to as the
““Commission’’) shall issue such rules as the Commission determines may be
necessary or appropriate for the protection of investors to carry out sections 4(6) and
section 4A of the Securities Act of 1933, as added by this title. In carrying out this
section, the Commission shall consult with any securities commission (or any agency
or office performing like functions) of the States, any territory of the United States,
and the District of Columbia, which seeks to consult with the Commission, and with
any applicable national securities association.”

“Information Regarding the Use of the Crowdfunding Exemption in the JOBS Act”
gUS SEC) http://www.sec.gov/spotlight/jobsact/crowdfundingexemption.htm
® “The JOBS Act: 2014 mid-year update” (Earnst & Young)
http://www.ey.com/Publication/vwLUAssets/EY -the-JOBS-Act-2014/$FILE/EY -the-
JOBS Act-2014.pdf

O “State of The States: An Update on Intrastate Crowdfunding” (Anthony Zeoli)
http://www.crowdfundinsider.com/2015/05/67394-state-of-the-states-an-update-on-
intrastate-crowdfunding-2/
81 “State of The States — List of Current Active And Proposed Intrastate
Crowdfunding Exemptions (Updated)” (Crowdfunding Legal Hub)
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The United Kingdom
3.3 Laws concerning the offering of shares in the United Kingdom

Before the Companies Act 2006 becomes effective, British company
legislation could be found in a variety of Acts such as the Companies Act 1985, the
Companies Act 1989 and the Companies (Audit Investigations and Community
Enterprise) Act 2004. The Companies Act 2006 groups those company laws together,
codified certain common laws and amended or restated the previous Companies
Act.'®

3.3.1 Companies formation
3.3.1.1 Characteristics of limited companies

(1) Formed by one or more persons

Companies are formed by one or more persons subscribing
their names to a memorandum of association and complying with the requirements on
registration.'®® Subscribers must state in the memorandum of association that they
wish to form a company and agree to become members of the company and to take at
least one share each.® Once being registered, companies will have separate entities
with separate liabilities and property from their shareholders.

There are two types of limited companies:

(1.1)Companies limited by shares: are owned by
shareholders. Each shareholder is liable for the original value of the shares they were

issued but have not yet pay for. Most limited companies are limited by shares.*®

http://crowdfundinglegalhub.com/2015/01/16/state-of-the-states-list-of-current-active-
and-proposed-intrastate-exemptions/

82 “Briefing Note: Companies Act 2006 — An Overview”. (Gaby Hardwicke
Solicitors)
http://www.gabyhardwicke.co.uk/images/library/files/briefingnotes/Companies_Act_
2006 _- An_Overview.pdf
183 The Companies Act 2006, sec. 7.

The Companies Act 2006, sec. 8.
> “Set Up a Private Limited Company” (Gov.uk) https://www.gov.uk/limited-
company—formatlon/overwew
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(1.2) Companies limited by guarantee: means the members

of the company financially back it up to an agreed amount.®®

Members of this type of
company are not called shareholders. This type of companies is more suitable for
charitable or quasi-charitable companies such as schools, colleges, art galleries.
Members of guarantee companies do not have to put any money into the companies at
the time of the setting up of guarantee companies. They will be liable to the extent of
their guarantee only if companies are wound up and contributions are needed to pay
for the companies’ debts.'®’

(2) Division of undertakings into shares

Similar to the United States’ law, shares represent ownership
of companies. Companies with limited shares mean the shareholders’ liability
to creditors of the company is limited to the capital the shareholders originally
invested. When limited companies are formed, the companies have to issue one or
more subscriber shares to their initial members. Plus, they are able to increase
capitalization by issuing further shares. Limited companies can be private limited
companies which in most case are small companies and are accounted for majority of
companies in the United Kingdom; or public limited companies which are able to
offer their shares to the public once comply with the Financial Services and Market
Act 2000.

3.3.1.2 Characteristics of private limited companies

Private companies are defined in section 4 of the Companies
Act 2006 as “any company that is not a public company.” Similar to closely-held
corporation of the United States, shares in private companies cannot be offered to the
general public. However, they could be transferred by private agreement between the
seller and the buyer.

3.3.1.3 Characteristics of public limited companies

Public companies are defined in section 4 of the Companies

Act 2006 as “a company limited by shares or limited by guarantee and having a share

capital—

186 Id
187 Davies., supra note 20, at 9
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(a) whose certificate of incorporation states that it is a public
company, and

(b) in relation to which the requirements of this Act, or the
former Companies Acts, as to registration or re-registration as a public company have

been complied with on or after the relevant date.”®®

3.3.2 Shares of companies
3.3.2.1 Characteristics of shares
(1) Value of shares

189

Shares are personal property™ that must have a fixed

190

nominal value (also known as par value)™ and if an allotment of shares does not

meet the fixed nominal value, it is void.***

A monetary value must be attached to the
shares and the price that subscribers pay for shares cannot be less than those of the
nominal value.®® In most case, companies would issue the nominal value of shares

rather low so that it will not violate the aforesaid provision.

3.3.3 Public offering of shares
The Financial Services and Markets Act 2000 regulates the offering
of security to the public.
3.3.3.1 Definitions
“Securities” means “(except in section 74(2)**® and the
expression “transferable securities”) anything which has been, or may be, admitted to
the official list.”"**
“Transferable securities” means “anything which is a

transferable security for the purposes of [F127Directive 2004/39/EC of the European

188 “The Companies Act 2006: Explanatory Note” (Gov.uk)

http Ilwww. legislation.gov.uk/ukpga/2006/46/notes/division/5/5/4
189 The Companies Act 2006, sec. 541.

The Companies Act 2006, sec. 542.

DaV|es supra note 20, at 274.

%2 The Companles Act 2006, sec. 580.

193 The Financial Services and Markets Act 2000, sec 74—The official list.
“(1) The FCA must maintain the official list.
(2) The FCA may admit to the official list such securities and other things as

It C0n51ders appropriate.”

% The Financial Services and Markets Act 2000, sec. 102A(2).
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Parliament and of the Council on markets in financial instruments], other than money-
market instruments for the purposes of that directive which have a maturity of less
than 12 months.*®
“Issuer” means “...(a) in relation to an offer of transferable
securities to the public or admission of transferable securities to trading on a regulated
market for which an approved prospectus is required as a result of section 85,
means a legal person who issues or proposes to issue the transferable securities in
question.. Rl
3.3.3.2 Listing process

The term “listing” in the UK can be quite confusing as it
may be referred to (i) any securities traded on a public market; or (ii) securities have
been admitted to the “official list” which is a quality mark controlled by the FCA that

companies may wish to acquire to attract investors to buy their shares, some

195 .. The Financial Services and Markets Act 2000, sec. 102A(3).
% The Financial Services and Markets Act 2000, sec. 85—Prohibition of dealing etc.
in transferable securities without approved prospectus.

“(1) It is unlawful for transferable securities to which this subsection applies to
be offered to the public in the United Kingdom unless an approved prospectus has
been made available to the public before the offer is made.

(2) It is unlawful to request the admission of transferable securities to which
this subsection applies to trading on a regulated market situated or operating in the
United Kingdom unless an approved prospectus has been made available to the public
before the request is made.

(3) A person who contravenes subsection (1) or (2) is guilty of an offence and
liable—

(a) on summary conviction, to imprisonment for a term not exceeding
3 months or a fine not exceeding the statutory maximum or both;

(b) on conviction on indictment, to imprisonment for a term not
exceeding 2 years or a fine or both.

(4) A contravention of subsection (1) or (2) is actionable, at the suit of a
person who suffers loss as a result of the contravention, subject to the defences and
other incidents applying to actions for breach of statutory duty.

(5) Subsection (1) applies to all transferable securities other than—

(a) those listed in Schedule 11A;
(b) such other transferable securities as may be specified in prospectus

rules.
(6) Subsection (2) applies to all transferable securities other than—
(a) those listed in Part 1 of Schedule 11A;
(b) such other transferable securities as may be specified in prospectus
rules.

(7) “Approved prospectus” means, in relation to transferable securities to
which this section applies, a prospectus approved by the competent authority of the
home State in relation to the issuer of the securities.”

%" The Financial Services and Markets Act 2000, sec. 102A(6).
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investment institutions only allow listed securities to be on their portfolio.'*®
However, unlisted securities can be offered to the public and traded on public market
as well. Unlisted securities are not traded on the “Main Market” but they can be
traded on the “Alternative Investment Market” of the London Stock Exchange which
runs 2 separate markets for shares as mentioned above.'*°

Before companies can offer their shares to the public, a

prospectus must be made available to the public®®

unless they fall under the
exemption provided in Section 86—exempt offer to the public. The offer which are not
required to make available of prospectus are; “(a) the offer made to or directed at
qualified investors only; (b) the offer made to or directed at fewer than 150 persons,
other than qualified investors, per European Economic Area State; (c) the minimum
consideration which may be paid by any person for transferable securities acquired by
him pursuant to the offer is at least 50,000 Euro (or an equivalent amount); (d) the
transferable securities being offered are denominated in amounts of at least 50,000
Euro (or equivalent amounts); or (e) the total consideration for the transferable
securities being offered cannot exceed 100,000 Euro (or an equivalent amount).”?*
3.3.3.3 Disclosure requirements
(1) Disclosure at the time of filing

Prospectus must be file with the FCA before companies
can offer their shares to the public. Prospectus is a disclosure document and it “shall
contain all information which ... is necessary to enable investors to make an informed
assessment of the assets and liabilities, financial position, profit and losses, and
prospects of the issuer of the transferable securities and of any guarantor; and the
rights attaching to the transferable securities.”?% In spite of these lengthy disclosure
requirements, it is most likely that the share price will not be put in until the very last
moment in order to adapt to the latest changes in the market. The Prospectus Directive
allows such omissions, provided that the prospectus contains criteria about how the

price of share will be determined, or investors who accept the offer prior to the

198 Davies., supra note 20, at 902.

199 havies., supra note 20, at 904.

290 The Financial Services and Markets Act 2000, sec. 85.

201 The Financial Services and Markets Act 2000, sec. 86.

292 The Financial Services and Markets Act 2000, sec. 87A(2) — Criteria for approval
of prospectus by competent authority.
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determination of price and amount of securities are published are allowed to withdraw
their acceptance during the following 2 working days.?* 2%
(2) Continuing disclosure

Publicly-traded companies are required to submit annual
records which have to be sufficient “to disclose with reasonable accuracy, at any time,
the financial position of the company at that time” and “to enable the directors to
ensure that any accounts required to be prepared comply with the requirements of the
Company Act 2006.”%%> Companies must provide audited annual accounts and reports
every year within the specific time as provided by the law and regulations.
Furthermore, publicly-traded companies are subject to additional periodic reporting
obligations. Companies must disclose price-sensitive information on a continuing
basis; directors must disclose information about their shareholdings in the companies;

major shareholders also have to disclose vote-holder information as well.?®

3.4 Laws concerning the offering of equity crowdfunding in the United Kingdom

The Financial Conduct Authority (the FCA) is the United Kingdom’s capital
market regulator. The FCA has issued Policy Statement called “The FCA’s regulatory
approach to crowdfunding over the internet, and the promotion of non-readily
realizable securities by other media (PS14/4)” on March 2014 which later becomes
effective on April 1, 2014.

3.4.1 Scope and objectives of law
The Policy Statement 14/4 aims to outline the new regulatory
regime that regulates firms operating investment-based crowdfunding portals.?’” On

the investment-based crowdfunding portals, investors are able to invest in new or

2% The Financial Services and Markets Act 2000, sec. 87Q—Right of investor to
withdraw.

204 Davies., supra note 20, at 923.

205 The Company Act 20086, sec. 386.

206 Havies., supra note 20, at 979.

207 «“pS14/4 - The FCA's regulatory approach to crowdfunding over the internet, and
the promotion of non-readily realisable securities by other media - Feedback to
CP13/13 and final rules” (FCA) http://www.fca.org.uk/your-fca/documents/policy-
statements/ps14-04 PS 14/4 chapter 1
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established businesses by “buying investment” such as non-listed equity securities®®®
or units in an unregulated collective investment scheme.?®® The FCA acknowledges
the permissibility of investment-based crowdfunding as a valid business model
operating under the existing law.?*

However, the PS14/4 is a regulatory approach which does not
specifically prescribe detailed regulations but rather introduces approaches that will
be used to cope with relevant issues. The rules do not limit or affect the applicability
of the existing legislation.?* The market and regulatory approach are subject to be
reviewed again in the course of the following year, and this regulatory approach might
be altered according to how the market evolves.?*?

3.4.2 Requirements on the issuers

The PS14/4 does not specify about the issuers of equity
crowdfunding. The Financial Services and Markets Act 2000 require the publication
of prospectus when transferable securities are offered to the public. In practice, a
majority of crowdfunding offers would fall within one of the exemptions provided in
Section 86 of the Financial Services and Markets Act if the offers are “made to or
directed at qualified investors only” or “the total consideration for the transferable
securities being offered cannot exceed 100,000 Euro.”*** Hence, issuers may use this
exemption, if they are eligible, to not publish a prospectus.

Moreover, the Companies Act 2006 also prohibits the offer of

shares in a private limited company to the public.?**

3.4.3 Requirements on the investors

2%, at 5.

294, at 11.

210 “Review of Crowdfunding Regulation” (European Crowdfunding Network) at 223
http://www.eurocrowd.org/files/2014/12/ECN-Review-of-Crowdfunding-Regulation-
2014.pdf

211 “pS§14/4 - The FCA's regulatory approach to crowdfunding over the internet, and
the promotion of non-readily realisable securities by other media - Feedback to
CP13/13 and final rules” (FCA) http://www.fca.org.uk/your-fca/documents/policy-
statements/ps14-04 PS 14/4 chapter 1 at 40.

21214, at 16.

213 The Financial Services and Markets Act 2000, sec. 86.

2% The Company Act, sec 775.
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Firms promoting unlisted securities via crowdfunding portals are
only allow to directly communicating with the certain types of investors. Namely:
professional clients; retail client who are venture capital or corporate finance contacts;
retail clients who are certified as sophisticated or high net worth investors; retail
clients who certify that they “will not invest more than 10% of their net investible
financial assets in unlisted securities.”** If retail investors do not receive any advice,
the appropriateness test shall be applied to those investors to ensure that investors
understand the involved risks.?*®

The FCA does not impose investment limit on sophisticate and high
net worth investors, whereas the investment limits for non-high net worth, non-
sophisticate investors are capped at not more than 10% of the net investible assets.

Sophisticate investors are the following investors;

(1) an investor who received a certification by a qualified firm that
has assessed the investor to be “sufficiently knowledgeable to understand the risks
associated with engaging in investment activity in...non-readily realizable
mvestments”;

(i) an investor who self-certified by providing the intermediary a
signed “Self-Certified Sophisticated Investor” statement which required the investor
to affirm that he or she is a member of (a) a business angel network; (b) has invested
in an unlisted company in the previous two years; (c) has worked in the business
finance sector over the previous 2 years or; (d) served as a director of a company with
revenues of at least 1 million GBP (1.68 million USD).?’

High net worth investors are defined by the FCA as someone with
annual income of at least 100,000 GBP (168,000 USD) or net assets of at least
250,000 GBP (419,000 USD)**®

3.4.4 Requirements on intermediaries

2514, at 36.

21%1d. at 7.

27 Robert Steinhoff, “The Next British Invasion is Securities Crowdfunding: How
Issuing Non-Registered Securities Through the Crowd Can Succeed in The United
States”, 86 U.Colo.L.Rev. 661 2015.

218 Robert Steinhoff. Supra note 217.
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The offer of shares will generally constitute a financial promotion
which cannot be made to retail investors unless the promotion is communicated or
approved by a firm authorized by the FCA or it benefits from an exemption from the
financial promotion regime. Thus, either the crowdfunding portals will need to be
FCA-authorized or the will need to ensure that an FCA-authorized firm approves the
financial promotion.”*® Conducting a regulated activity without having authorization
is a criminal offence. Hence, it is common for crowdfunding portals to engage an
FCA-authorized firm to approve initial investor communications and secure that the
promotion of investment opportunities fall within these exemptions either; (i) existing
shareholders—crowdfunding portals will create a shareholder relationship with all
funding subscribers and a parent/subsidiary relationship with fund-seeking
subscribers; and/or (ii) sophisticated, high net worth and professional investors—
crowdfunding portals will assess the subscribers’ investment sophistication or require

the subscriber to certify their own net worth or investment experience.??

219 £yropean Crowdfunding Network. Supra note 200, at 224.
220 Eyropean Crowdfunding Network. Supra note 200, at 225.
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CHAPTER 4

IMPLICATION OF EQUITY CROWDFUNDING
UNDER THAI LAWS

4.1 Laws concerning the offering of shares in Thailand

Shares of companies are securities as defined by the Securities and Exchange
Act B.E. 2535,%* the offering of shares to the public are required by the Securities
and Exchange Act that such offering of shares must be approved by the Securities and
Exchange Commission.?”> The subject matter is concerning companies and how
companies can raise fund by offering their shares to the public. In this regard, the
Civil and Commercial Code of Thailand, the Public Limited Company Act B.E. 2535
and the Securities and Exchange Act B.E. 2535 are the relevant laws regulating the
offering of equity crowdfunding, which are companies’ shares hence securities, to the

public.

4.1.1 Companies formation

221 The securities and Exchange Act B.E. 2535, section 4.
“ ‘securities’ means
(2) treasury bills;
(2) bonds;
(3) bills;
(4) shares;
(5) debentures;
(6) investment units which are instruments or evidence representing the rights to the
property of a mutual fund;
(7) certificates representing the rights to purchase shares;
(8) certificates representing the rights to purchase debentures;
(9) certificates representing the rights to purchase investment units;
510) any other instruments as specified by the SEC.”
22 The securities and Exchange Act B.E. 2535, section 32.

“No promoter of a public limited company shall offer newly issued shares for
sale to the public or other persons unless having obtained an approval from the SEC
Office and having complied with Section 65.

The application for approval under the first paragraph shall be made when
such promoter has registered the memorandum of association in accordance with the
law relating to public limited companies.”
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The Civil and Commercial Code is one of the oldest codified law of
Thailand, it became effective in 1923 (B.E. 2466) and took a long time to draft since
the drafting of the Code began in 1908 (B.E. 2451) and all the 6 books of the Code are
completely finished drafting in 1935 (B.E. 2478). One of the factors that push
Siamese government (at that time) to codify and modernize Thailand’s legal system is
the threat of extra-territorial jurisdiction posed by European nations such as Great
Britain and France. The Drafting Committee, comprises multi-national legal
professionals, used the German Civil Code (Burgerliches Gesetzbuch or BGB) and
the Japanese Civil Code as the main model laws when drafting the Thai Civil and
Commercial Code; as well as the French Civil Code (Code civil des Frangais) and the
Swiss Civil Code (Zivilgesetzbuch) as a secondary model. The Committee also took
Siamese customary laws and the laws of other nationals and international law into
consideration as well.?*®

The Civil and Commercial Code contains 6 books of law, namely,
(1) general principles, (ii) obligations, (iii) specific contracts, (iv) property, (v) family,
and (vi) succession. With Book 3 Title 22 of the Civil and Commercial Code of
Thailand setting rules governing partnerships and companies, this thesis will focus on
the Civil and Commercial Code’s application of laws on companies only.

Prior to 1978, there was only one type of companies in Thailand—
limited companies. As the state wanted to develop capital market in Thailand, the
Stock Exchange of Thailand Act B.E. 2517 was adopted into law in order to establish
the Stock Exchange of Thailand as a market where investors can trade shares and
certain kind of securities conveniently. According to the Stock Exchange of Thailand
Act, shares and bonds of “listed companies” and “approved companies” could be

traded on the stock exchange.??*

Wanting to draw more attentions of investors to
capital market, the Public Limited Company Act B.E. 2521 was promulgated. In this
Act, public limited companies must have at least 100 shareholders, and the minimum

registered capital of five million Baht with more than 50% of the subscribed shared

3 ngydiy wensdng, a‘wswmlaqNmﬂﬁiun'ﬁﬂgiﬂngwmﬂ‘lﬁnﬂ (2539), (Charnchali
Sawaengsak The French Influence in Thailand’s Legal Reform (1996))
2, lanas Saunns, AeBuneuszananguinsuvisaswiaivd udu uSen, u.215 (i
ASN 13 2556), (Sophon Rattanakorn. Law of Partnership and Company, 215 (13" ed.
2013))
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held by natural persons.?”®> Because the Public Limited Company Act B.E. 2521 has
determined the structure of public limited companies too rigid in terms of shareholder
ratio, the amount of shareholders and value of shares which does not correspond with
the circumstances in at that time. Many big companies had less than 100 shareholders,
small companies with minimal registered capital might want to raise fund through the
stock exchange, those inflexible provisions did not answer to the needs of private
sector which are resulted in only a handful public limited companies were formed
between 1978 to 1988.7%° Afterwards, the Public Limited Company Act B.E. 2535
was promulgated to cope with what the Public Limited Company Act B.E. 2521 could
not do. The Public Limited Company Act B.E. 2535 has been updated many times
with the latest amendment in the year 2008.
There are many similarities and differences in characteristics of
limited companies and public limited companies as followed.
4.1.1.1 Characteristics of limited companies
(1) Companies must be registered in order to become
separate juristic persons from their shareholders and directors. Company contract is a
contract which more than 3 persons®’ agree to unite for a common undertaking with a
view of sharing profit which may be derived from such undertaking.?® The key
principle characteristics of companies are the common objectives of profit-sharing.
Even though the law states that the shareholders’ goal is to share profit, it does not
limit them to only share the profit; shareholders have to share the loss of businesses as
well.
(1.1) Being formed by agreement of at least 3 persons
Companies are formed by agreement; hence, it needs to

be conformed to other provisions of the Civil and Commercial Code concerning

2251, at 216
2291, at 217
22T The Civil and Commercial Code, section 1097.

“Any three or more persons may, by subscribing their names to a
memorandum and otherwise complying with the provisions of this code, promote and
form a limited company.”

228 The Civil and Commercial Code, section 1012.

“A contract for the organization of a partnership or company is a contract
whereby two or more persons agree to unite for a common undertaking, with a view
of sharing the profits which may be derived therefrom.”
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juristic actions and contracts as well. But companies are specific contracts with their

own distinctiveness which the Civil and Commercial Code Book 3 Chapter 22 has

specifically stipulated apart from general concept of contracts that are specified in

Book 2. So, provisions stated in Book 1 and Book 2 are applicable to contracts only if

there are no specific provisions in Book 3 Chapter 22 governing such matters.?*°
(1.2)Uniting for common undertakings

These three characteristics illustrate what constitutes
common undertakings;

(1.2.1) Carrying out the same undertaking: shareholders
share the same or similar goals whether it is to trade, to advice, to rent, etc.?*

(1.2.2) Not competing with each other: as the nature of
companies require shareholders to act honestly to each other, plus shareholders tend
to know details of companies’ operation and perhaps trade secret as well. If one of the
shareholders starts to conduct the exact same kind of business, how can other
shareholders ensure that companies’ secret will not leak and harm their business? That

is the reason the Civil and Commercial Code?®*

prohibits directors of companies to
undertake commercial transactions of the same nature as or competing with that of the
companies without the consent of the general meeting of shareholders.?*

(1.2.3) Executing jointly: every shareholders has the
rights to oversee or manage companies, the scope of power depends on the types of

shareholders they are—director or general shareholders. Shareholders are able to

229 pattanakorn., supra note 212, at 8-9.
23014, at 10.
281 The Civil and Commercial Code, section 1168.

“The directors must in their conduct of the business apply the diligence of a
careful business man.

In particular they are jointly responsible:

(1) For the payment of shares by the shareholders being actually made;

(2) For the existence and regular keeping of the books and documents prescribed by
law;

(3) For the proper distribution of the dividend or interest as prescribed by law;

(4) For the proper enforcement of resolutions of the general meetings.

A director must not without the consent of the general meeting of
shareholders, undertake commercial transactions of the same nature as and competing
with that of the
company, either on his own account or that of a third person, nor may he be a partner
with unlimited liability in another concern carrying on business of the same nature as
and competing with that of the company.”

2 1d. at 10.
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delegate their rights to other persons or they may not exercise those rights however
they wish within their scope of power.?*®
(1.3) Aiming to share profit derived from the undertaking

The purpose of setting up and operating companies is to
generate profit. If the united persons do not expect to make profit, such gathering
lacks the main purpose of companies. If they wish to administer charitable activities
or other activities that do not generate profit, such organization cannot be registered as
companies. However they can be set up and registered as foundations, and other non-
profit organization under the Civil and Commercial Code.?**

(2) Companies are formed with the capital divided into shares, and
the liability of the shareholders is limited to the amount, if any, unpaid on the shares
respectively held by the shareholders.?*®

From Section 1096 of the Civil and Commercial Code, we can
identify that the capital of companies must be equally divided into shares. The loss
and gain of shareholders will be according to the shares which they possess. The
rationale behind equally division of capital is to create units of ownership in form of
shares which can be easily exchanged. Each unit of ownership is entitled to the same
rights such as rights to dividend, voting rights, distributions rights, etc. From this
principle, the rights of any shareholders to vote or receive dividend and so on, is
based on the amount of shares hold by such shareholders.?*®

Attaching ownership to the transferable units of shares is beneficial
to business entities such as companies which constantly and significantly change the
ownership of companies. When ownership of companies is appointed to the
companies’ shares, shareholders can trade and exchange their share deliberately

without having to enter into investment agreement each time the shares are transfer to

224, at 11.
244, at 12,
2% The Civil and Commercial Code, section 1096.

“A limited company is that kind of which is formed with the Capital divided
into shares, and the liability of the shareholders is limited to the amount, if any,
unpaid on the shares respectively held by them.”

236 Rattanosot., supra note 13, at 213.
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other persons. Because once the shares are given to the new holders, the ownership of
companies attaching to the shares will transfer to the new owner seamlessly.?*
Shareholders’ liability is limited to the unpaid shares, if any,
according to section 1096. After dividing companies’ capital into shares, every share
must be issued to subscribers to its completion so that the companies can use money
received in exchange of those shares as capital of companies. The persons who bought
the shares are called shareholders; shareholders are to be liable only for the amount of
their unpaid shares of which they owe the companies. Thus, if shareholders already
paid full amount of their shares, such shareholders will not be liable anymore.?*®
Shares which companies issued must have par value as specified in

239 the minimum amount of a share is 5 Baht.?*® This

the memorandum of association
is different from companies in the USA and the UK since the two countries do not
require companies to issue shares with specific minimum par value.?**

However, there are some differences in case of Thai public limited
companies which the Public Limited Company Act does not specify the minimum of
par value for shares of public limited companies. This issue will be further discussed
in4.1.1.2(3).

(3) Limited liabilities

Liabilities of shareholders are limited to the unpaid amount of
shares held by such shareholders as prescribed in the Civil and Commercial Code.**?

This is the result of registration of companies as juristic persons with separate entities

271d. at 213.
2% 1d. at 213.
2% The Civil and Commercial Code, section 1098.
“The memorandum must contain the following particulars:
(1) The name of the proposed company, which must always end with
the word ‘limited’
(2) The part of the Kingdom in which the registered office of the
company shall be situated
(3) The objects of the company
(4) A declaration that the liability of the shareholders shall be limited
(5) The amount of share capital with which the company proposes to
be registered, and the divisions thereof into shares of a fixed amount
(6) The names, addresses, occupations and signatures of the
promoters, and the number of shares subscribed by each of them.”
249 The Civil and Commercial Code, section 1117.
“The amount of a share may not be less than five Baht.”
241 pattanosot., supra note 13, at 214.
242 The Civil and Commercial Code, section 1096.
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from the shareholders themselves. Hence, the companies’ equity, assets and
obligations are separated from each and every of the shareholders. The companies
must be fully responsible for any obligations which companies have caused. But the
shareholders are responsible for their unpaid amount of shares only. However, as this
provision®*® is not relating to public order or good moral, directors of companies are
able to state in the memorandum of association that they are unlimitedly responsible
for the companies’ debt in order to gain trust from the prospect sharecholders or
companies’ debtors according to section 151 of the Civil and Commercial Code.***
4.1.1.2 Characteristics of public limited companies
Apart from the basic characteristics of limited companies,

public limited companies have some additional characteristics which are different
from those of the limited companies as followed.

(1) Being formed by agreement of at least 15 persons

This is different from limited companies. Public limited

companies must be founded by at least 15 persons.?*

While limited companies
requires only 3 persons to form a limited company.?+°

(2) Public limited companies are formed with the
intention to offer their shares to the general public.?*’

Whereas limited companies cannot offer their shares to
the general public since the Civil and Commercial Code Section 1102 prohibits the
public offering of shares by limited companies by stipulating that “No invitation to

subscribe for shares shall be made to the public.” However, the law does not prohibit

243 The Civil and Commercial Code, section 1096.
2% The Civil and Commercial Code, section 151.

“An act is not void on account of its differing from a provision of any law if
such law does not relate to public order or good moral.”
2% The Public Limited Company B.E. 2535, section 16.

“Any fifteen or more natural persons may, by preparing a memorandum of
association and performing other actions under this Act, promote and form a
company.”

248 The Civil and Commercial Code, section 1097.
24T The Public Limited Company Act B.E. 2535, section 15.

“A public limited company is that kind of company which is formed with the
intention to offer shares for sale to the public, with the liability of the shareholders
being limited to the amount payable on shares, provided that such intention is
indicated by such company in the memorandum of association.”
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limited companies to invite fellow promoters to subscribe for shares or to do so
privately.?*®
The offering of shares to the general public is regulated

by the Securities and Exchange Act specifically which will be discussed further in
4.1.4.

(3) There are no requirements on the minimum amount of
par value imposed on public limited companies’ shares.?*®

While limited companies’ shares are required to have
minimum par value of 5 baht for each share, it is different in case of public limited
companies. So, public companies can set their par value however they want on
condition that there must always be a par value. For example, XYZ public limited
company can set their par value at 0.01 Baht (low par) but cannot issue no-par value
shares.?®® No-par value shares do not mean that the shares have no value; rather, they
mean that there is no specific value fixed to those shares. The benefits of issuing low-
par value shares in case of public limited companies that are listed and traded on the
Stock Exchange is the lower brokerage fees—as brokers calculate their fee based on
trading value of shares. Moreover, having low-par value shares increase the demand
when issuing new shares. If the par of newly-issued shares is high, market price of the
shares might be too expensive that it decreases the demand of buying those high-par

value shares.?*

Limited companies Public limited companies
) The Civil and The Public Limited
Governing laws _
Commercial Code Company Act B.E. 2535
Minimum persons needed
15 persons 3 persons

to form a company

Ability to offer shares to Prohibited by section 1102 | Allowed once comply with

the general public of the Civil and provisions in the Securities

248 Rattanosot., supra note 13, at 243.

2914, at 214.

;2(1) Rattanosot., supra note 13, at 214.
Id. At 214.
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Commercial Code

and Exchange Act

Registered capital

No specific

minimum value

No specific

minimum value

At least 5 Baht

No specific

Par value of each share o
minimum value

Table 4.1: Comparison of Thai limited companies and Thai public limited companies

4.1.2 Shares of companies
4.1.2.1 Characteristic of shares

As previously mentioned in 2.1.2—equity and shares; from
the companies’ perspective, shares are capital that shareholders provide to companies
to use in the operations of companies. From the perspectives of companies’ debtors or
third party, shares are guarantee of the companies’ debt. From the shareholders’ point
of view, shares illustrate the ownership of shareholders in companies.? First, they
highlight the rights of shareholders such as rights to dividend, voting rights,
redemption rights, and pre-emptive rights, to name a few. Second, shares represent
shareholders’ duties and liabilities to the companies to pay for the price of shares in
full amount. Third, shares are considered property of the shareholders which they can
be sold, exchanged or used as collateral. Furthermore, shares are the evidences of
many types of contracts between companies and shareholders.**

Shares can be acquired from the companies firsthand, or
from buying from the previous shareholders, or as inheritance as well. The Supreme
Court of Thailand explains in their decision that “shares” have two meanings;

(i) Share certificates: which is a kind of movable property
and in case of share certificates traded in the stock exchange, the Supreme Court ruled
that they are fungible things hence the seller does not need to deliver the exact same

share certificate which the buyer bought®** and;

252 pattanakorn., supra note 212, at 280.
253 1d. at 280.
2% The Supreme Court of Thailand Decision no. 2399/2527.
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(i) The possession of shares or shareholders’ ownership
of companies’ equity: the Supreme Court ruled that shares (not share certificates) of
companies are considered property.”*®

So, share certificates and shares (rights in companies’
equity) are two different things. Even though the share certificates are lost, the
portions of companies’ ownership (equity) are not lost.?*

(1) Value of shares

Companies must specify their value of shares in the
memorandum of association®’ which may differ from the true price of shares which
are sold to the new shareholders. In case companies want to issue new shares, the
value of newly issued shares must be exactly the same as stipulate in the
memorandum of association unless they have been amended. The value of shares acts
as median price which is set up by companies, it is also known as par value, yet the
actual price of shares can be different from the par value but the actual price of shares
must be more than the par value. The total amount of shares in any company is called
share capital.?*®

Par value of limited companies’ shares must be exceeding
5 Baht per share®®

shares. (See 4.1.1.2(3)).

but there is no such specification for public limited companies’

However, under the US law, companies are able to issue
shares with no par value. Because par value is believed to have not really reflected the
true value of shares.

(2) Shares are indivisible

A share cannot be divided but it can be held by more than

one person. The Civil and Commercial Code Section 1118 provides that

“Shares are indivisible.

2% The Supreme Court of Thailand Decision no. 1174/2487.
2% Rattanosot., supra note 13, at 286.
2 The Civil and Commercial Code, section 1098 (5).
“The memorandum must contain the following particulars: ...
(5) The amount of share capital with which the company proposes to be
resgistered, and the divisions thereof into shares of a fixed amount...”
;29 Rattanakorn., supra note 212, at 281.
The Civil and Commercial Code, section 1117.
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If a share is held by two or more persons in common, they
must appoint one of them to exercise their rights as shareholders.

Persons holding a share in common are jointly liable to
the company for payment of the amount of the share.”

So, if two or more persons hold a share together, they
cannot ask to divide or split that one share to equally two or more parts because it
may bring problems concerning the exercise of shareholders’ rights such as the rights
to receive dividend or voting rights.?®

The Public Limited Company Act B.E. 2535 also stipulate in
similar way as followed;

“Section 53 Shares are indivisible.

If two or more persons subscribe for or own one or more
shares in common, such persons must be jointly liable to remit payment on shares and
the amount in excess of the par value and must appoint only one of them to exercise
their rights as subscribers or shareholders, as the case may be.”

However, MBCA allows corporations to issue a fraction
of a share.”® Normally, holders of scrip of fractional shares do not have the
shareholders' rights unless they can give the scrip which when joined equivalent one
full share.

(3) Shares are transferable

In principle, shares are transferable unless stipulated
otherwise by law or by contract. Companies may want to restrict shares transfer in
order to control proportion of shareholding within the same group of shareholders and
to bar unfavorable persons from becoming shareholders. Examples of share transfer
restrictions are: providing option to the current shareholders to purchase shares in
designated price; mandatory buy-sell agreement which constrains the shareholders to
sell their shares to the other current shareholders only; etc.?*

In limited companies, shareholders can transfer their

shares to other person without consent of companies; except, for shares entered in a

260  Rattanosot., supra note 13, at 288.
The Model Business Corporation Act, sec 6.04.
2 Rattanosot., supra note 13, at 301.
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name certificate, it is otherwise provided in the regulations. The transfer of shares
entered in a name certificate must be made in writing and signed by the transferor and
the transferee whose signatures shall be certified by one witness at least, otherwise
such shares transfer is void.?®® The form of share transfer in limited companies is
quite stringent because of the typical nature of limited companies that comprises
rather small group of shareholders with close relationship. This strict form of share
transfer is to prevent any false claims that shares have been transferred,?*

In case of public limited companies, shares can be validly
transfer by transferors endorse the share certificate and indicate the name of the
transferee and the transferor’s and transferee’s signatures being affixed on the share
certificate.’®® The transfer of shares traded on the stock exchange shall be governed as
followed. (i) Name certificates representing the rights to purchase shares can be
validly transferred upon “delivery of such securities with the endorsement of transfer
by a person having his name as the owner or by the last transferee”.?®® (ii) Bearer
certificates representing the rights to purchase shares can be validly transferred upon
delivery of such securities certificates to the transferee.”®’ In practice, 77% of
securities are traded in Scripless system.?®® Scripless system is a system that identifies
the possession of the security by recording share data in a computer system without
having a physical share certificate. The system is developed and maintained by
Thailand Securities Depository Company Limited (or TSD) which is a subsidiary of

the Stock Exchange of Thailand. Scripless system is suitable for fast-moving

263 The Civil and Commercial Code, sec. 1129.
264 Rattanakorn., supra note 212, at 314.
28% The Public Limited Company Act, sec. 58.

“A transfer of shares is valid upon the endorsement of the share certificate by
the transferor, with an indication of the name of the transferee and the signatures of
the transferor and of the transferee being affixed thereon, and upon the delivery of the
share certificate to the transferee. The transfer may be set up against the company
upon receipt by the company of a request for an entry of the transfer of shares in the
register but may be set up against a third person upon an entry by the company of the
transfer of shares in the register. In this regard, if the company considers that the
transfer of shares is duly made in accordance with the law, the company shall enter
the transfer of shares in the register within fourteen days as from the date of receipt of
such request, or if the company considers that the transfer is not duly or validly made
the company shall notify it to the requester within seven days.”

266 The Securities and Exchange Act, sec. 51.
267 The Securities and Exchange Act, sec. 55.
% “audsuang uuegasyusnyulussuulslunanning weveantlymilufulasy”
(Positioning Magazine) http://bit.ly/1L509BO
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transactions in the Exchange as it reduces the process of physical share transfer to
computer-based system. It also benefits investors and related party because it
decreases the possibilities of loss, destruction and forgery of physical share

certificates.?®°

4.1.3 Public offering of shares

Financial market can be divided to money market and capital
market. Money market is banking sector where companies get loans from banks and
financial institutions. Capital market helps companies raise fund from the public by
public offering. There are 2 markets in the capital market: (i) primary market which
companies issue shares to the public for the first time also known as initial public
offering (IPO) but if companies issue shares to specific groups of people it is called
private placement (PP); and (ii) secondary market which investors sell their shares on
the Exchange to other investors.2’® Secondary market is different from primary market
as in primary market, shares are sold by the issuing companies themselves while in
secondary market, shares are sold by investors to investors.

4.1.3.1 Definitions

Section 4 of the Securities and Exchange Act B.E. 2535
defines the relevant terms as followed.

“Security” means “treasury bills, bonds, bills, shares,
debentures, investment units, certificate representing the rights to purchase shares,
certificate representing the rights to purchase debentures, certificate representing the
rights to purchase investment units, and any other instrument as specified by the SEC”

“Prospectus” means “any document issued for the purpose of
inviting any person to subscribe or purchase the securities issued or offered for sale by
the issuer or the seller.”

“Company” means “any limited company, public limited

company.”

269 “seyulsTumy”

http://library.cmu.ac.th/faculty/econ/index.php?option=com_content&task=view&id=
416&Itemid=520 ;L

210 “yianudnlafunguaneiientesiunaianu” (Ehengrung saiavanninduraszime
nw) http://elib.coj.go.th/Article/courtP2_6_8.pdf
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“Securities business” means “any of the following securities

businesses:

(1) Securities brokerage;

(2) Securities dealing;

(3) Investment advisory service;

(4) Securities underwriting;

(5) Mutual fund management;

(6) Private fund management;

(7) Other businesses relating to securities as specified by
the Minister upon recommendation of the SEC.”

4.1.3.2 Registration process

Limited companies are not allowed to offer their shares to
the public as stipulated in Section 1102 of the Civil and Commercial Code. Currently,
only public limited companies can offer their shares to the public. As shares are
securities, the public offering of shares must be in compliance with the provisions
stated in the Securities and Exchange Act B.E. 2535.

Section 32 of the Securities and Exchange Act B.E. 2535
stipulates that: “No promoter of a public limited company shall offer newly issued
shares for sale to the public or other persons unless having obtained an approval from
the Securities and Exchange Commission Office and having complied with Section
65.

The application for approval under the first paragraph shall
be made when such promoter has registered the memorandum of association in
accordance with the law relating to public limited companies.”

Section 65 of the Securities and Exchange Act provides that:
“The offer for sale of securities to the public or any person may be made only when
the registration statement and the draft prospectus which have been filed with the
Securities and Exchange Commission Office by the promoters of a public limited
company, a company or owner of securities have become effective.”

The securities issuers must obtain the Securities and
Exchange Commission’s approval and the registration statement and draft prospectus

must become effective before securities can be offered to the public. After securities
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are being offered to the public, the issuers still have to comply with a set of disclosure
rules such as quarterly and annual financial statement, financial report and report on
securities holding of executives.
4.1.3.3 Disclosure requirements
(1) Disclosure at the time of filing

As issuers must provide accurate and adequate
information of the issuing companies for investors to use when making investment
decision; the SEC requires submissions of registration statement and draft prospectus
of the issuers to the SEC. The registration statement and draft prospectus should
disclose: issuers’ information, characteristics of the offered securities, subscription
and underwriters—in the prescribed form. The

(1.1) The effective date of the registration statement and
prospectus

Issuers must be approved by the SEC plus the filing must
become effective in order to be able to offer shares to the public. To allow investors to
have sufficient time to study the issuers’ information before making investment
decision, the filing must be submitted to the SEC prior to the date which the filing
become effective as followed:;

() At least 14 days from the date of the last edit (in
case of Initial Public Offering)

(if) 3 business days in a case filed within three months
from the last filing date of the securities issued by the same issuers become
effective.?’!

(2) On-going disclosure
After the registration statement and draft prospectus
becomes effective and issuers can offer shares to public, the issuers still have to
comply with the on-going disclosure requirements as followed.

(2.1) Financial statements and reports

21 “panyu” (F1n9UPUNENITUNITAAUNENNS NI LazAaIANaNNSNE)

http://www.sec.or.th/TH/RaisingFunds/EquityDebt/Pages/link-
Laws_Regulations/Fund.aspx
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The issuers must (i) prepare the following financial
statements and reports concerning the financial condition and the business operation
of the company and (ii) submit them to the SEC Office:

(1) Quarterly financial statement reviewed by an
auditor;

(2) Financial statement for any accounting period
examined and for which an opinion has been given by an auditor;

(3) Annual report;

(4) Any other reports concerning the information of
the company as specified in the Notification of the Capital Market Supervisory
Board.”"?

(2.2) Occurrences of material events

The issuers must report to the SEC Office
immediately when one of the following incidents occurs:

(1) The company suffers serious damage;

(2) The company ceases operating all or part of its
business;

(3) The company alters its objects or the nature of its
business;

(4) The company enters into an agreement entrusting
other persons with power in whole or in part in the management of the company;

(5) The company takes over another company or is
taken over in accordance with Section 247,

(6) Any incident which affects or is likely to affect
the rights and interests of securities holders or the decision-making on investment or
the change in the securities price of the company as specified in the Notification of
the SEC Office.””

(2.3) Report on Holding of Securities of Management
Director, manager and auditor of company that issues

securities has a duty to disclose in the report each person’s securities holding and his

22 The Securities and Exchange Act B.E. 2535, sec. 56.
2% The Securities and Exchange Act B.E. 2535, sec. 57.
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spouse and minor children in order for the investors to monitor securities holding
movement of such persons whose status and position may possess inside information
of the company and may seek benefits from such information prior to the public

disclosure of the information.?’

4.4 Laws concerning the offer for sale of shares via equity crowdfunding portals
in Thailand

There are 4 Notifications issued relating to the facilitation of equity

crowdfunding in Thailand, namely;

(1) Notification of the Capital Market Supervisory Board No. TorChor.
7/2558 Re: Regulations on Offer for Sale of Securities through Electronic System or
Network

(ii) Notification of the Capital Market Supervisory Board No. TorChor.
8/2558 Re: Rules, Conditions and Procedures for Offering for Sale of Shares by
Shareholders of Limited Companies

(iii) Notification of the Office of the Securities and Exchange Commission
No. SorMor. 11/2558 Re: Determination of Fees for Filing of Registration Statement,
Registration and Other Applications (No. 36)

(iv) Notification of the Securities and Exchange Commission No.
KorChor. 3/2558 Re: Exemption from Filing of Registration Statement for Securities
Offered through Provider of Electronic System or Network

The Securities and Exchange Commission, by virtue of section 14 of the

Securities and Exchange Act B.E. 2535, has the power and duty “to formulate policies
to promote and develop, as well as to supervise, matters concerning securities,
securities businesses, the Securities Exchange, over-the-counter centers, and related
businesses, organizations related to securities business, issue or offer of securities for
sale to the public, acquisition of securities for business takeovers, and prevention of
unfair securities trading practices. Such power shall include: (1) the issuance of rules,
regulations, Notifications, orders, or directions under this Act...” The Securities and

Exchange Commission has issued (i) Notification of the Securities and Exchange

2% The Securities and Exchange Act B.E. 2535, sec. 59.
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Commission No. KorChor. 3/2558 Re: Exemption from Filing of Registration
Statement for Securities Offered through Provider of Electronic System or Network.
The issuance of this Notification creates an exemption for the public limited
companies from the duty of filing of the registration statement and draft prospectus
with the SEC Office which normally the public limited companies would have do

when offer for sale of shares to the public.?” (

please see 4.4.2)

The Capital Market Supervisory Board,?”® by virtue of section 16/6 of the
Securities and Exchange Act B.E. 2535, has the power to issue rules, regulations,
Notifications, orders or directions on securities business, issuance and offering of

securities.”’” In order to provide access to capital formation for startup businesses and

2’® The Securities and Exchange Act B.E. 2535, sec. 32.

“No promoter of a public limited company shall offer newly issued shares for
sale to the public or other persons unless having obtained an approval from the SEC
Office and having complied with Section 65...”

The Securities and Exchange Act B.E. 2535, sec. 65.

“The offer for sale of securities to the public or any person may be made only
when the registration statement and the draft prospectus which have been filed with
the SEC Office by the promoters of a public limited company, a company or owner of
securities have become effective.”

The Securities and Exchange Act B.E. 2535, sec. 66.

“In cases where the offer for sale of securities to the public or any person in
accordance with Section 65 required an approval from the SEC Office, the promoters
of a public limited company, or a company may file the registration statement and
draft prospectus together with the application for approval in accordance with Section
32, Section 33 and Section 34 or may make such filing after the approval has been

ranted...”
e The Securities and Exchange Act B.E. 2535, sec. 16/1.

“The Capital Market Supervisory Board shall be established, comprising the
Secretary-General as Chairman, a Deputy Secretary-General assigned by the
Secretary-General, the Director-General or a Deputy Director-General of the Fiscal
Policy Office assigned by the Director-General and not exceeding four experts
appointed as board members by the Minister through nomination in accordance with
Section 31/7; in this regard, there shall be at least two persons having experience in
managing the company whose securities are listed on the Securities Exchange or the
securities company.

The Secretary-General shall appoint an officer of the SEC Office to be the
secretary of the Capital Market Supervisory Board.”

2" The Securities and Exchange Act B.E. 2535, sec. 16/6.

“The Capital Market Supervisory Board shall have the power and duty to
perform any other acts under the provisions of this Act or other laws and shall be
responsible to the SEC.

The power and duty of the Capital Market Supervisory Board under the first
paragraph shall include:

(2) Issuance of rules, regulations, Notifications, orders or directions on securities
business, issuance and offering of securities, Securities Exchange, securities
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SMEs by means of crowdfunding portals, the Capital Market Supervisory Board has
issued two sets of regulations as followed: (ii) the Notification of the Capital Market
Supervisory Board No. TorChor. 7/2558 Re: Regulations on Offer for Sale of
Securities through Electronic System or Network and (iii) Notification of the Capital
Market Supervisory Board No. TorChor. 8/2558 Re: Rules, Conditions and
Procedures for Offering for Sale of Shares by Shareholders of Limited Companies
(please see 4.4.3).

Normally, limited companies are not allowed to offer their shares to the
public.?”® However, section 34 of the Securities and Exchange Act stipulates that
“Offer for sale of newly issued shares by a limited company under the Civil and
Commercial Code, regardless of whether it is made by the limited company issuing
such shares or by shareholders of such limited company, shall not be made in the form
of general offering or to the public at large unless it is exempted or complies with
rules, conditions and procedures as specified in the Notification of the Capital Market
Supervisory Board.” Because the Notification of the Capital Market Supervisory
Board No. TorChor. 7/2558 was issued by virtue of section 16/6 and allows limited
companies to be able to offer their shares to the public in a limited circumstance of
offering via a crowdfunding portal with offering limit for issuing companies (please
see 4.4.1).

The Office of the Securities and Exchange Commission, by virtue of Section
19(3) of the Securities and Exchange Act B.E. 2535, has the power to determine the
fees for filing registration statements, annual registration statements, registration and
any other applications; has issued (iv) Notification of the Office of the Securities and
Exchange Commission No. SorMor. 11/2558 Re: Determination of Fees for Filing of
Registration Statement, Registration and Other Applications (No. 36) (please see
4.4.4).

depository center, clearing house, securities registrar, any association related to
securities business and the acquisition of securities for business takeovers;
(2) Reporting the results of business performance sporadically to the SEC in
accordance with the rules, conditions and procedures as specified by the SEC;
(3) Any other activities as assigned by the SEC or any other activities to be
implemented according to the objectives of this Act.”
2’8 The Civil and Commercial Code, sec. 1102.

“No invitation to subscribe for shares shall be made to the public”
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These four Notifications aim to enable equity crowdfunding to be able to
operate in Thailand by adopting regulations that are specifically designed for the offer
for sale of shares through crowdfunding portals which, prior to May 2015, was
absence under Thai laws and to create filing exemptions for public limited companies
that wish to offer for sale of share via crowdfunding portal. The main Notification that
deals with equity crowdfunding is the Notification of the Capital Market Supervisory
Board No. TorChor. 7/2558 while the Notification of the Capital Market Supervisory
Board No. TorChor. 8/2558 deals with Offering for Sale of Shares by Shareholders of
Limited Companies. Notification of the Securities and Exchange Commission No.
KorChor. 3/2558 exempts public limited companies who offer for sale of securities
through a crowdfunding portal from filing of the registration statement and draft
prospectus with the Office of the Securities and Exchange Commission. Notification
of the Office of the Securities and Exchange Commission No. SorMor. 11/2558
determines fees for filing application for approval as provider of electronic system or

network (crowdfunding portal).

4.4.1 Notification of the Capital Market Supervisory Board No.
TorChor. 7/2558 Re: Regulations on Offer for Sale of Securities through
Electronic System or Network

4.4.1.1 Definitions
“Institutional investors” the definition should be according to
clause 2 of the Notification of the Securities and Exchange Commission No. KorChor.
9/2555 Re: Determination of Definitions of Institutional and High Net Worth

Investors.?’

2" The Notification of the Securities and Exchange Commission No. KorChor.
9/2555 Re: Determination of Definitions of Institutional and High Net Worth
Investors, clause 2.

“Institutional investors under Clause 1 shall refer to the following investors:
(1) Bank of Thailand;

(2) Commercial bank;

(3) Bank established under specific law;

(4) Finance company;

(5) Credit foncier;

(6) Securities company;

(7) Non-life insurance company;

(8) Life insurance company;



73

“Qualified investors” the definition should be investors with
certain qualifications such as high net worth investors or sophisticated investors.

“High net worth investors”?®

refer to the following
investors:
“(1) Juristic person having any of the following
characteristics:
(a) having shareholder equity in accordance with the
latest financial statements audited by auditor not less than one hundred million Baht;
(b) having direct investment not less than twenty
million Baht in securities or derivatives in accordance with the latest financial
statements audited by auditor;
(2) Individual when combining with spouse having any of

the following characteristics:

(9) Mutual fund;
(10) Private fund managed by securities company for investment of investor under (1)
to (9) or (11) to (26) or high net worth investor;
(11) Provident fund;
(12) Government Pension Fund;
(13) Social Security Fund;
(14) National Saving Fund;
(15) Financial Institution Development Fund;
(16) Derivatives business operator under the law on derivatives Act;
(17) Future business operator under the law on concerning agricultural futures
trading;
(18) International financial institution;
(19) Deposit Protection Agency;
(20) Stock Exchange of Thailand;
(21) Juristic person in the category of statutory corporation;(22) juristic person whose
shares are held by person under (1) to (21), in aggregate, exceeding seventy five
percent of all shares with voting rights;
(23) Foreign investor having similar characteristics to person under (1) to (22);
(24) Fund manager whose name is registered as qualified fund manager under the
Notification of the Office of the Securities and Exchange Commission concerning
rules, conditions and procedures for appointing and performing of duty of fund
manager;
(25) Derivatives fund manager whose name is registered as qualified derivatives fund
manager under the Notification of the Office of the Securities and Exchange
Commission concerning rules, conditions and procedures for appointing and
performing of duty of derivatives fund manager;
58206) Any other investors as specified by the SEC Office.”

the Notification of the Securities and Exchange Commission No. KorChor. 9/2555
Re: Determination of Definitions of Institutional and High Net Worth Investors,
clause 3.
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(a) having net asset value not less than fifty million
Baht, providing that value of property which is a permanent residence of such
individual shall not be included;
(b) having annual income not less than four million
Baht;
(c) having direct investment in securities or derivatives
not less than ten million Baht.”
“Retail investors” are investors not defined as institutional

investors or qualified investors.

4.4.1.2 Requirements on the issuers
(1) Eligible companies

Limited companies or public limited companies that are
(i) being incorporated under Thai law; (ii) and having clear business operation or
project and having intention to operate such business or project with the proceeds
raised from an offer for sale of securities through crowdfunding portals. Holding
company which operates its business by holding shares in limited company or public
limited company in the amount not less than fifty percent of the total voting right in
the invested company and does not have any other significant businesses, can offer
their shares through crowdfunding portal as well, if the invested companies possess
the characteristic as aforementioned in (i) and (ii).***

Normally, the Civil and Commercial Code Section 1102
provides that limited companies cannot invite the public to subscribe to their
shares.?®> However, the Securities and Exchange Act B.E. 2535 provided that the
offering to the public of shares issued by a limited company under the Civil and
Commercial Code cannot be made unless it is exempted by the Notification of the

Capital Market Supervisory Board.”®® As the Securities and Exchange Act is a

281 Notification of the Capital Market Supervisory Board No. TorChor. 7/2558, Clause

5.
282 The Civil and Commercial Code, sec. 1102.
“No invitation to subscribe for shares shall be made to the public”
28 The Securities and Exchange Act, sec. 34
“Offer for sale of newly issued shares by a limited company under the Civil
and Commercial Code, regardless of whether it is made by the limited company
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specific law regulating the issue of public offering, it prevails over the general
provision of the Civil and Commercial Code section 1102. So, the Capital Market
Supervisory Board is empowered to issue Notification that allows public offering of
limited companies’ shares. Thai limited companies are able to offer their equity
crowdfunding shares to the public via crowdfunding portals.

This is positive for startups and SMEs because they are
mostly incorporated in a form of limited companies. However, as limited companies
typically deal with small group of shareholders who generally have close relationship,
when limited companies offer their shares via funding portals and it turns out that
many investors are interested in the companies. The number of shareholders might be
overwhelming for limited companies to handle. In this case, the issuers and funding
portals may enter into agreement that allow crowdfunding portals to provide
administrative services to the issuing companies when dealing with a vast group of
shareholders such as issuing of notice of the summoning of annual general meeting.

(2) Offering limit

There are two portions of offering amount based on
characteristics of investors. Issuing companies must clearly separate the offering
amount for each portion.?*

(2.1) Offer for sale of shares to retail investors

Clause 7(1) provided that “An offer for sale of securities
to retail investors with the value not exceeding 20 million Baht during the period of
12 months as from the first offer and not exceeding 40 million Baht as from the first
offer, providing that offer for sale to each retail investor shall not exceed fifty
thousand Baht in each company.” Because retail investors are not professional
investors and still need protection from uninformed, unprotected investment decision-
making. The issuing companies can offer only limited amount of equity crowdfunding
shares to retail investors in a specific period of time with the life-time offering limit to

retail investors capped at 40 million Baht.

issuing such shares or by shareholders of such limited company, shall not be made in
the form of general offering or to the public at large unless it is exempted or complies
with rules, conditions and procedures as specified in the Notification of the Capital
Market Supervisory Board.”

284 Notification of the Capital Market Supervisory Board No. TorChor. 7/2558, Clause
7.
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(2.2) Offer solely to institutional investor, private equity
trust, venture capital business and qualified investor

There is no offering limit for this portion of investors. As
these types of investors are either professional or sophisticated investors who should
know their risk profiles and their investment ability very well. Hence, it is not
necessary to limit the offering amount to these types of investors.

(3) Transaction must be conducted through a
crowdfunding portal

An offer for sale of securities through a crowdfunding portal
shall be made through such crowdfunding portal only, except where a waiver has been
granted by the SEC Office.?®

(4) Issuers are not “bad actor”

Clause 36 directs funding portal to make sure that “during
the previous two years, it shall not appear any of the following facts relating to the
company making offer for sale of securities:

(@) making false disclosure or incomplete disclosure in
materiality;

(b) failing to facilitate the crowdfunding portal in
disclosing Information on the portal concerning use of proceeds raised from offer for
sale of securities through the crowdfunding portal,

(c) failing to disclose sufficient information on the
crowdfunding portal continuously after the offer for sale of securities”

(5) Issuers must report the sale of securities

Within 15 days from the closing date, issuing companies
must report the sale electronically via the system under the guideline specified by the
SEC Office. The report shall contain the following details;

“(1) date of offer for sale [of the securities];

(2) type, characteristics, and specific title of the securities

(if any);

28 Notification of the Capital Market Supervisory Board No. TorChor. 7/2558, Clause
6.
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(3) total number of the securities offered for sale and total
number of the securities sold;

(4) price of the securities offered for sale;

(5) name, contacting address, telephone number and
website of the crowdfunding portal;

(6) names and addresses of the purchasers of the
securities and the number of the securities obtained by such purchasers;

(7) name, contacting address and telephone number of the
person filing the report.”?®

4.4.1.3 Requirements on the investors
(1) Investment limit for retail investors

(1.1) Single-issuer investment limit for retail investor

Each retail investor shall not invest more than 50,000
Baht in each equity crowdfunding shares of an issuing company.?®’

(1.2) Aggregate investment limit for retail investors

The investment value shall not exceed five hundred
thousand Baht during any twelve month period.?

In conclusion, any retail investor may invest in any
company via funding portals not exceeding 50,000 Baht during 12-month period and
in total a retail investor can invest not more than 500,000 Baht in equity
crowdfunding shares. It is arguable if this fix amount truly reflects the capability of
each and every retail investor. As in the UK, the investment limits are set at
percentage of the investors’ investible assets; and the US also divide investors based
on their net worth and annual income.

(2) Retail investors must pass an investment knowledge
test
Because equity crowdfunding is rather new, and there are

risks of losing all the invested money, before subscription, a crowdfunding portal

28 Notification of the Capital Market Supervisory Board No. TorChor. 7/2558,
Clause 8.

287 Notification of the Capital Market Supervisory Board No. TorChor. 7/2558,
Clause 7(1).

288 Notification of the Capital Market Supervisory Board No. TorChor. 7/2558,
Clause 36(5).
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must ensure that the investors tested their investment knowledge, and providing that
the investors have chosen all correct answers, unless such investors have been tested
no longer than three months prior to the subscription and the crowdfunding portal can
present the previous questions and answers of such investor and require them to
confirm the use of previous result prior to the subscription.?*

The investment knowledge test should contain the following
ISSues;

“(1) high business failure risks of the company making
offer for sale of securities;

(2) if the company making offer for sale of securities will
be liquidated as a result of business failure, the member as the investor may not obtain
the return of investment proceeds;

(3) no secondary market for the securities offered for sale
or transfer restriction may be applied; therefore the securities will not be liquid;

(4) payment of dividend or any benefits shall be in
accordance with the article of incorporation or terms and conditions of the company
making offer for sale of securities;

(5) profit sharing and voting right of existing shareholders
may be affected if the company making offer for sale of securities issued new shares
to increase capital (control dilution);

(6) examination of offering information and offering
manners conducted by the crowdfunding portal is based on the information disclosure
by the company making offer for sale of securities (self-declaration);

(7) the member subscribing securities shall not be entitled
to exercise claim for compensation under the Securities and Exchange Act B.E. 2535
in case where the company making offer for sale of securities disclosed false or
incomplete information, in materiality.”*®
4.4.1.4 Requirements on the intermediaries (Crowdfunding

portals)

289 Notification of the Capital Market Supervisory Board No. TorChor. 7/2558, Clause

38.
2% Notification of the Capital Market Supervisory Board No. TorChor. 7/2558,
Clause 38.
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Crowdfunding portals play very important role in equity
crowdfunding as they will display the disclosures statement as provided by the issuing
companies, conduct educational questionnaires for retail investors, etc. Hence,
funding portals are regulated very carefully. Crowdfunding portals operate
membership-based which means issuers and investors must first become members of
a certain funding portal before utilizing the funding portals.

(1) Approved crowdfunding portals

Crowdfunding portals must get approval from the SEC
Office to operate in Thailand.?" Eligible entities must satisfy the following criteria
according to clause 13 of Notification of the Capital Market Supervisory Board No.
TorChor. 7/2558;

“(1) being incorporated under Thai law;

(2) having paid up registered capital not less than five
million Baht;

(3) not having a reasonable ground to believe that [the
applicant] has financial condition that is likely to cause damage or any other
circumstances indicating the applicant’s financial hardship. In addition, there is no
reasonable ground to believe that the applicant has any deficiency or is not
appropriate regarding control and sound business conduct;

(4) being able to demonstrate that the persons who are or
will become directors, manager or persons with management authority in business
operation of the crowdfunding portal business do not have any prohibited
characteristics as specified in the Notification of the Capital Market Supervisory
Board concerning rules on personnel in the capital market business;

(5) having put in place the systems ready to operate the
crowdfunding portal business under Clause 23;

(6) in cases where the applicant is a company having
operated other businesses prior to the date of filing an application, the applicant’s

other businesses shall be related, beneficial or supportive to undertaking of the

291 Notification of the Capital Market Supervisory Board No. TorChor. 7/2558,
Clause 12.
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crowdfunding portal business and shall not have potential conflict of interest with
undertaking of the crowdfunding portal”

The applicant must file an application with the SEC
Office in accordance with Form 35-FP together with the documents specified in the
application and under the guidelines provided by the SEC Office in the electronic
system.?®? The applicant must also pay the application fee of 250,000 per application
and within the business day following the date of filing application, the fee shall be
paid in the amount of 50,000 Baht and the remaining amount of 200,000 Baht shall be

|.293

paid on the date of approval.”>* A crowdfunding portal approval shall not exceed five

years as from the date stated in the notice of approval.?**

(2) Risks reduction steps

In order to reduce related risks, crowdfunding portals must
put in place operating systems concerning the following matters;**®

(1) a system for preventing access to information
concerning offer for sale of securities through the crowdfunding portal by any person
not a member;

(2) a system for examining the identity and qualifications
of member;

(3) a system for testing of the member’s investment
knowledge;

(4) a system for keeping the member’s assets, providing
that procedures or process for managing subscription money shall be managed by
escrow agent under law on escrow agent;

(5) a system for disclosure of sufficient and reliable
information through system or network;

(6) a system for electronic communication between

members or members and a company making offer for sale of securities, providing

292 Notification of the Capital Market Supervisory Board No. TorChor. 7/2558, Clause

12.

298 Notification of the Office of the Securities and Exchange Commission No.
SorMor. 11/2558, Clause 1.

294 Notification of the Capital Market Supervisory Board No. TorChor. 7/2558, Clause

17.
2% Notification of the Capital Market Supervisory Board No. TorChor. 7/2558, Clause
23.
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that the crowdfunding portal shall monitor such system to prevent the members from
making offer for sale of their own securities;

(7) a system for information back-up on the reliable
system or network, providing that the information relating to offer for sale of
securities through the crowdfunding portal and post offering disclosure shall be kept
at least two years;

(8) a system for automatic transmission of information by
means of electronic;

(9) a system supporting business continuity;

(10) a system for supervision on the services of the
crowdfunding portal (compliance), in accordance with the guidelines specified by the
SEC Office;

(11) a system for the member’s complaint handling for
effective dispute settlement.

(3) Duties and conduct of funding portals

(3.1) Duty to enter into agreement with investors
acknowledging that the crowdfunding portal is not a broker or agent of the investors
and the crowdfunding portal is obliged to provide the services to the investors in
accordance with the laws.?*

(3.2) Duty to disclose the specified information to the
investors who are becoming new members of the crowdfunding portal so that such
investors can consider whether to use the services and consider risks associated with
the use of the services.

“(1) general information of the crowdfunding portal,;

(2) characteristic, scope and condition of the services
offered to the member;

(3) channel for providing the services and for
communication;

(4) rights, duties, liabilities and conditions on the

member side or obliged the member to comply upon the use of services;

2% Notification of the Capital Market Supervisory Board No. TorChor. 7/2558,
Clause 28.
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(5) conflicts of interest (if any);

(6) practices between the crowdfunding portal and
the member in accordance with laws, relevant Notifications and rules of practice
specified by the crowdfunding portal.”?*’

If there is a change in the aforementioned
information, the crowdfunding portals must disclose such changes to the member
prior to the subscription of securities.?*

(3.3) Duty to provide communication channel with
member investors
Communication with member investors are allowed to be
made in electronic form which shall be able to be stored and inspected later as
specified by the SEC Office.?*® Moreover, crowdfunding portals must provide a
communication channel with the member investors with proper monitoring system
and in a timely manner. The communicated information must be clear, reliable and
not misleading as well.*®
(3.4) Duty to know the member investors
Before providing the services to a member investor, a
crowdfunding portal shall compile and assess the member’s information for the
purposes of knowing the member; categorizing type of the member; and considering
ability of the member to comply with the service agreement.**
Crowdfunding portals must consider the information
received from member investors to identify the real identity of the member investors
or beneficial owners. If member investors “refuse to give the information or the

information in possession is insufficient or not up-to-date in materiality or there is

reasonably suspicion likely to cause the identification of the real identity of the

297 Notification of the Capital Market Supervisory Board No. TorChor. 7/2558, Clause
229%.Notification of the Capital Market Supervisory Board No. TorChor. 7/2558, Clause
229%.Notification of the Capital Market Supervisory Board No. TorChor. 7/2558, Clause
33O%.Notification of the Capital Market Supervisory Board No. TorChor. 7/2558, Clause

31.
%01 Notification of the Capital Market Supervisory Board No. TorChor. 7/2558,
Clause 32.
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member or beneficial owner not feasible, the crowdfunding portal shall deny to
provide the services.”*2

To categorize type of a member investor, a crowdfunding
portal uses the information received from the member investors to provide services
according to the type of such member investor. Furthermore, the crowdfunding portal
must provide appropriate information and warnings suitable to each type of member
investor. If member investors refuse to give the information or the information in
possession is insufficient or not up-to-date in materiality or there is reasonably
suspicion likely to cause the categorization of the member not feasible, “the
crowdfunding portal must categorize such member as a retail investor. When the
categorization of the member has been made, the crowdfunding portal shall notify the
member of the result of the member categorization including rights and restrictions
for each member.”*%

Furthermore, crowdfunding portal must review or adjust
the information received from the member investors to be up-to-date in a timely
manner or when it is apparent that the information in possession is incorrect or
inaccurate. A record keeping system must be in place to keep such information and
the crowdfunding portals must be able to retrieve the information without delay. 3**

(3.5) Conduct in providing service to the issuing
companies
(3.5.1) exercising due care in examining the identity
of issuing companies
Crowdfunding portal must examine the identity of
companies making offer for sale of shares given that during the past 2 years, the
issuing companies do not:
“(a) make false disclosure or incomplete

disclosure in materiality;

%02 Notification of the Capital Market Supervisory Board No. TorChor. 7/2558, Clause
33.
%03 Notification of the Capital Market Supervisory Board No. TorChor. 7/2558, Clause

34,
%4 Notification of the Capital Market Supervisory Board No. TorChor. 7/2558, Clause
35.
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(b) fail to facilitate the crowdfunding portal in
disclosing information on the portal concerning use of proceeds raised from offer for
sale of securities through the crowdfunding portal;

(c) fail to disclose sufficient information on the
crowdfunding portal continuously after the offer for sale of securities”>*

(3.5.2) Exercising due care in giving advice on
compliance of the criteria relating to offer for sale of shares through the crowdfunding
portal under this Notification®®

(3.5.3) Exercising due care in reviewing the manner
of offer for sale of shares of the issuing companies

Crowdfunding portals shall exercise due care when
review the compliance of issuers’ offering of shares to make sure that such offering is
in compliance with the provision of this Notification particularly the offering amount
limit. If the crowdfunding portals found or has suspicious ground to believe that the
offer for sale of securities will violate or fail to comply with the provisions of the
regulations or laws, the crowdfunding portal shall refuse to provide the services and
notify the SEC Office without delay.>"’

The offer for sale of securities which violates or fails
to comply with the laws also includes the case of foreign limit ownership.
Crowdfunding portals must ensure that the foreign limit is according to the law by
reviewing the information that investors provide to the crowdfunding portal prior to
the subscription. If foreign ownership in an issuing company is over the limit
provided by law, the crowdfunding portal shall refuse to provide the services and
notify the SEC Office without delay.

(3.5.4) Exercising due care in arranging to have the
agreement with the issuing companies

Such agreements shall at least require the issuers to

have the duties or to act as follows;

%95 Notification of the Capital Market Supervisory Board No. TorChor. 7/2558, Clause
36(1).
3% Notification of the Capital Market Supervisory Board No. TorChor. 7/2558, Clause
36(2).
%07 Notification of the Capital Market Supervisory Board No. TorChor. 7/2558, Clause
36(3).
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(a) the duties to disclose sufficient information
on the crowdfunding portal before and continuously after offer for sale of securities
which can be presented in various kinds of electronic forms but shall be clear, easy to
understand and not misleading.;

(b) giving right to the member investors who
have subscribed securities to cancel the subscription at any time (cooling-off period),
except where the offering period remains less than 48 hours;

(c) in case of significant changes concerning
the information disclosed, the issuing companies shall notify the crowdfunding portal
without delay as from the change, in order to allow the crowdfunding portal to
disseminate such information without delay;

(d) in case of change under (c) occurs when the
offering period remains less than 48 hours, the issuing companies shall give the
members investors the right to cancel the subscription of securities within 5 days as
from the date on which the crowdfunding portal notifies such information to the
members;

(e) disclosing information on progress of using
the proceeds raised from offer for sale of securities through the crowdfunding portal,
Crowdfunding portals must monitor the issuing company to comply with the
aforementioned provisions.**®

(3.5.5) Exercising due care in examining investment
limit of each investors
The investment limit for retail investor is not more
than 500,000 Baht during any 12-month period.3”
(3.6) Duty to provide update educational information
concerning equity crowdfunding
The information shall include at least the following

information:

%08 Notification of the Capital Market Supervisory Board No. TorChor. 7/2558, Clause
36(4).
%99 Notification of the Capital Market Supervisory Board No. TorChor. 7/2558, Clause
36(5).
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“(a) process and method for securities subscription
through the crowdfunding portal;

(b) risks associated with the securities offered for sale
and risks arising from types of the securities offered for sale;

(c) disclosure of information concerning offer for sale
of securities through the crowdfunding portal,

(d) limitation on investment value of each member;

(e) right to cancel subscription of securities;

() warnings that the securities offered for sale are
illiquid due to the fact that there is no secondary market or [the securities] may be
subject to transfer restriction.”%

(3.7) Duty to notify the member investors

(3.7.1) Duty to notify information of the subscribed
shares

Crowdfunding portals must notify the member
investors who have subscribed shares immediately when receive the subscription
form. The information shall include at least “(a) features of securities; (b) value of the
securities purchased, subscription money to be paid and fees or any expenses (if any);
(c) securities prices (if any); (d) offering price (if any); (e) name of the company
making offer for sale of securities; (f) right to cancel the subscription of securities”***

(3.7.2) Duty to confirm the member investors
subscribing shares when such shares have been offered and subscribed in full amount

The confirmation shall at least contain “(a) date of
confirmation on subscription of securities; and (b) features, prices and amount of
securities subscribed by the members including the total amount of securities offered
for sale”™?

(3.7.3) Duty to notify the member investors

subscribing the shares without delay, in case of significant changes concerning the

310 Notification of the Capital Market Supervisory Board No. TorChor. 7/2558, Clause
37(1).
11 Notification of the Capital Market Supervisory Board No. TorChor. 7/2558, Clause
37(2).
$12'Notification of the Capital Market Supervisory Board No. TorChor. 7/2558, Clause
37(3).
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information disclosed under Clause 36(4)(c) occur, to allow the member to exercise
the right to cancel the subscription under Clause 36(4)(b) and ().
(3.8) Duty to ensure the investors pass the financial
knowledge test
Crowdfunding portals shall require member investors to
test their investment knowledge and the member investors must choose all correct
answers before subscribe to any shares on crowdfunding portals. Except when
providing services to “institutional investors, private equity trusts or venture capital
businesses; qualified investors expressing intention not to be tested; or retail investors
having been tested no longer than 3 months prior to the subscription, providing that
the crowdfunding portal shall present the previous questions and answers of such
member and require such member to confirm the use of previous result prior to the
subscription.”
The investment knowledge test shall at least cover the
following issues:
(1) high business failure risks of the issuing
companies
(2) if the issuing companies will be liquidated as a
result of business failure, the member investor may not obtain the return of investment
proceeds;
(3) no secondary market for the securities offered for
sale or transfer restriction may be applied; therefore the securities will not be liquid,;
(4) payment of dividend or any benefits shall be in
accordance with the article of incorporation or terms and conditions of the company
making offer for sale of securities;
(5) profit sharing and voting right of existing
shareholders may be affected if the issuing company issued new shares to increase

capital (control dilution);

313 Notification of the Capital Market Supervisory Board No. TorChor. 7/2558, Clause
37(4).

314 Notification of the Capital Market Supervisory Board No. TorChor. 7/2558, Clause
38.
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(6) examination of offering information and offering
manners conducted by the crowdfunding portal is based on the information disclosure
by the issuing company (self-declaration);

(7) the member investors subscribing securities shall
not be entitled to exercise claim for compensation under the Securities and Exchange
Act B.E. 2535 in case where the issuing company disclosed false or incomplete
information, in materiality.>'

(4) Advertisement and sale promotion activity

Crowdfunding portals may advertise to any potential
investors who are interesting in using the services of the crowdfunding portal if
crowdfunding portals comply with the following rules.

Clause 25 provides that the crowdfunding portals must
manage the advertisement to have appropriate content, proportion of content and
presentation approach in order to allow investors to receive necessary and useful
information for the use of services provided by the crowdfunding portal or for
investment decision making, providing that the advertisement shall comply with the
following criteria:

“(1) not containing information that is false,
overstated or distorted and not concealing information or containing information;

(2) not urging the member to make a decision to use
the services or investment decision;

(3) not implying or guaranteeing returns from
investment, except where a waiver has been granted by the SEC Office;

(4) having appropriate warning concerning risks
associated with investment and shall notify the process for making inquiry for
additional information on services or investment;

(5) in case of using or referring the information
provided by other persons, such information shall come from reliable and up-to-date

sources, and shall clearly identify such sources.”

315 Notification of the Capital Market Supervisory Board No. TorChor. 7/2558, Clause
38.
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Besides, crowdfunding portals must “arrange to have the
statement, warning or any other information in the advertisement to be clearly heard
or noticeable and suitable for the presentation.”**®

Sale promotion activities shall be made under the
following criteria:

“(1) not enticing or urging the member by using sale
promotion activities to decide to use the crowdfunding portal services or make
investment decision without taking into consideration fundamental information
necessary for investment decision;

(2) not being a lucky draw or a drawing lots for a gift, a
right or any other benefits;

(3) having criteria and conditions for entitlement to a gift,
a right or any other benefits which are clear and comprehensive while not misleading,
proper and fair;

(4) having generally notified the member in advance of
sale promotion activities in appropriate period.”?’17

(5) Subscription money

(5.1) Escrow agent

When member investors subscribe to shares on
crowdfunding portals, such crowdfunding portal has to arrange to have an escrow
agent under law on escrow agent to keep the subscription money of the member
investors.®'®

Escrow Agent is a neutral third party who oversees the
settlement of reciprocal contract by maintaining the escrow property for both parties

and delivers them according to the conditions specified in the escrow contract.®*°

316 Notification of the Capital Market Supervisory Board No. TorChor. 7/2558,
Clause 26.
317 Notification of the Capital Market Supervisory Board No. TorChor. 7/2558, Clause

217.
318 Notification of the Capital Market Supervisory Board No. TorChor. 7/2558, Clause
39(1).
$19°Escrow Agent Act B.E. 2551, sec.3.

“Escrow contract” means “a contract made between contracting parties and an
escrow agent in which an escrow agent agree to oversee the settlement of contracting
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Escrow agent must be authorized to operate an escrow business, eligible persons to
apply for escrow business licenses must be (i) commercial banks or financial
institutions under the Financial Institution Act; (ii) banks established under the
specified law; and (iii) other juristic persons as prescribed by the ministerial
regulations.?®

The fundamental duties of escrow agent are prescribed in
the Escrow Agent Act section 7 as followed: (i) to ensure that the contracting parties
perform their debt obligations within the specified period and in accordance with the
terms and conditions as prescribed in the escrow contract; (ii) to maintain funds,
assets and any other documentary evidence of debts—in other words, the escrow
property-that the contracting parties deposit; and (iii) to deliver and transfer
ownership or rights of the escrow property to the relevant parties.*** Furthermore,
escrow agents have to maintain the registration book and copies of escrow contracts
for at least 5 years from the last date of record or the date of entering into escrow
contract, the record can be done in form of electronic data.*** The escrow property
must be segregated from the escrow agents’ own property and the escrow agents must
keep record of each and every contracting parties’ property separately. T

(5.2) All-or-nothing model

Crowdfunding portals will arrange to have the
subscription money transferred to the issuing company once the subscription money
has reached to determined amount and the period where the member is entitled to
d 324

cancel the subscription has lapsed.

(5.3) Dealing with subscription cancellation

parties to be in accordance with the terms and conditions the contracting parties
aé%reed upon.”

The Escrow Agent Act, sec. 10.

! “Thailand: The Escrow Act - Investment Safeguard” (Mayer Brown JSM)
https [lwww.mayerbrown.com/files/Publication/98e2ea66-349f-40cb-9fcd-
b425ee3a2acf/Presentation/PublicationAttachment/b44fb836-f95c-4aa0-9392-
1f1889d73b49/ALERT _THAILAND.PDF

The Escrow Agent Act, sec. 13.

The Escrow Agent Act, sec. 14.

2% Notification of the Capltal Market Supervisory Board No. TorChor. 7/2558, Clause
39(2)
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Crowdfunding portals shall arrange to have the
subscription money transferred to the member who subscribed the securities within 7
days as from any of the following events:

“(a) the member investor subscribing securities has
canceled the subscription;

(b) the issuing companies are unable to offer for sale
or securities which have been subscribed in full amount and within the specified
period;

(c) there is reasonable ground to believe that the
issuing company disclosed false or incomplete information, in materiality or acted in

a manner that taking advantage of the member (fraud protection).”3?

4.4.2 Notification of the Securities and Exchange Commission No.
KorChor. 3/2558 Re: Exemption from Filing of Registration Statement for
Securities Offered through Provider of Electronic System or Network

4.42.1 The offer for sale of shares must be made through
approved crowdfunding portals within the target amount specified in the
Notification.

In general circumstance, the public offer for sale of shares by public
limited companies falls within the scope of application of the securities laws and
regulations of related organizations such as those of the SEC (see 4.1.3). However, if
public limited companies offer their shares on the crowdfunding portals, they are
exempted from filing of registration statement and draft prospectus according to this
Notification.

The Notification of the Securities and Exchange Commission No.
KorChor. 3/2558 Clause 2 provides that “A public limited company offering for sale
of securities through a crowdfunding portal in the following manners shall be
exempted from filing of the registration statement and draft prospectus with the SEC
Office:

325 Notification of the Capital Market Supervisory Board No. TorChor. 7/2558, Clause
39(3).
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(1) an offer for sale of securities to retail investors with the
value not exceeding twenty million Baht during the period of twelve months as from
the first offer and not exceeding forty million Baht as from the first offer, providing
that offer for sale to each retail investor shall not exceed fifty thousand Baht for each
company. The fifty thousand Baht amount shall be calculated on the value of all
securities of the company invested by each retail investor.

Calculation of the aggregate value of such securities shall be
based on the offering price and shall not include the offering value under (2);

(2) an offer for sale of securities to institutional investors,
private equity trust, venture capital business and qualified investor solely or clearly
separated from the portion offered under (1)”.

4.4.2.2 No public announcement of the offer for sale of shares
can be made

Clause 5 provides that “Exemption from filing of the registration
statement and draft prospectus with the SEC Office under Clause 3 shall be subject to
the following conditions:

(1) a securities holder shall not make public announcement
of the offer for sale of securities;

(2) in cases where the securities holder intends to distribute
documents relating to securities to be offered or being offered, the securities holder

shall distribute such documents only to specific persons”

4.4.3 Notification of the Capital Market Supervisory Board No.

TorChor. 8/2558 Re: Rules, Conditions and Procedures for Offering for Sale of
Shares by Shareholders of Limited Companies

4.4.3.1 No public announcement of the offer for sale of shares
has been made in the offering for Sale of Shares by Shareholders of Limited
Companies

Clause 2 provides that “Offer for sale of shares by shareholder of
limited company under Section 34 shall be subject to the following criteria:

(1) any of the following offers for sale:
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(a) an offer for sale of shares specifically to no more than
fifty investors during the period of twelve months;

(b) an offer for sale of shares to institutional investors;

(c) an offer for sale of shares where the seller and the
purchaser are the shareholders of the limited company;

(2) no public announcement of the offer for sale of shares has been
made, except for the distribution of documents relating to shares to be offered or
being offered to specific persons or as necessary with a view to limiting the offer for
sale within the scope under (1).

Calculation of the number of investors under (1) (a) shall not
include the portion offered for sale to the investors under (1) (b) and (c), regardless of

whether the offers shall be made at the same period.”

4.4.4  Notification of the Office of the Securities and Exchange
Commission No. SorMor. 11/2558 Re: Determination of Fees for Filing of
Registration Statement, Registration and Other Applications (No. 36)

4.4.4.1 The crowdfunding portal application fee

Clause 1 provides that “The fee for filing application for
approval as provider of electronic system or network (crowdfunding portal) under the
Notification of the Capital Market Supervisory Board concerning regulations on offer
for sale of securities through electronic system or network shall be 250,000 Baht per
application. Within the business day following the date of filing application, the fee
shall be paid in the amount of 50,000 Baht and the remaining amount of 200,000 Baht
shall be paid on the date of approval.

Application for renewal of the approval shall be in
accordance with the first paragraph, mutatis mutandis.”

The crowdfunding portal application fee is 250,000 Baht and
an approval for crowdfunding portal shall not exceed five years as from the date

stated in the notice of approval.®

326 Notification of the Capital Market Supervisory Board No. TorChor. 7/2558,
Clause 17.
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4.5 Comparison between the US, the UK and Thai laws concerning equity

crowdfunding

4.5.1 Issuers aspect

In the US, Corporations eligible to offer equity crowdfunding shares must
be US-incorporated and must not be listed companies that are subject to the
requirement to file reports according to section 13 or 15(d) of the Securities Exchange
Act of 1934. As the PS 14/4 does not specify about the eligibility of issuers of equity
crowdfunding, the existing law shall be applied. According to the FSMA the
companies eligible to offer their shares to the public must be public limited
companies, so eligible companies to offer their shares via crowdfunding portals must
be public limited companies as well. While in Thailand, the law allows both limited
companies and public limited companies to raise fund via crowdfunding portal. The
current Notification exempts public limited companies from filing of the registration
statement and draft prospectus with the SEC Office.

The offering limit in the US and the UK are determined in fix amount
during the 12-month period. And once the 12-month period pass, the issuing
companies will get new limit every 12 months. Whereas in Thailand, even if there is
an offering limit during the 12-month period but it does not roll over and get a clean
sheet for always. The lifetime offering limit is a fix amount of 40 million Baht. The
purpose behind the lifetime offering limit could be to encourage issuing companies,
when used all their offering limit of 40 million Baht, to be listed in the secondary
market, be it the SET or MAL.

4.5.2 Investors aspect

Since equity crowdfunding principally aims to provide funding for start-
up business which is a risky stage of business that is prone to fail, most countries
impose investment limit on investing in equity crowdfunding. The US allow investors
to invest in equity crowdfunding shares based on their net worth and annual income.
Thailand and the UK separate portions of investors based on their characteristic.
There are institutional investors and sophisticated investors who do not have any

investment limit because of their experience and knowledge. However, for retail
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investor, both Thailand and the UK limit the equity crowdfunding investment as
followed. The UK only allows the retail investors who certify that they will not invest
more than 10% of their net investible financial asset in unlisted securities to invest in
equity crowdfunding shares. Thailand, however, imposes a fixed amount for every
retail investors at the aggregation of 500,000 Baht during the 12-month period with a
single-issuer investment limit of 50,000 Baht each year.

4.5.3 Intermediaries aspect

The US requires that intermediaries must either be a broker-dealer or a
registered funding portal which is created by the JOBS Act. Funding portals cannot
solicit or handle the investors’ money or securities while broker-dealer is able to do
so. Both funding portal and broker-dealer have to do basic due diligence and “bad
actor” check of issuers. While to conduct a crowdfunding intermediary business in the
UK requires authorization from the FCA. The authorized firms have to do basic due
diligence of issuing companies and cannot give advice or handle securities or
investment money, investors will transfer their investment directly to the issuers.
Thailand has issued new regulations specifically governing crowdfunding portals. To
operate as crowdfunding portal in Thailand requires approval from the SEC Office.
The crowdfunding portal cannot handle investment money as well, they will use

escrow agent to deliver money instead to avoid risks and conflict of interest.
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CHAPTERS

CONCLUSION AND RECOMMENDATIONS

5.1 Conclusion

Equity crowdfunding is a new means of raising fund by offer for sale of shares
through crowdfunding portal over the internet. Many capital market regulators around
the world pay attention to the equity crowdfunding regime and how to make it work.
The US’s JOBS Act was some of the early laws that deals with equity crowdfunding
by granting a registration exemption for securities offered and sold to the general
public via crowdfunding portal. However, the exemptions still have limitation and
impose significant requirements on crowdfunding intermediaries. Furthermore, the
JOBS Act also imposes issuers’ disclosure requirements that increase with the amount
of financing. Funding portals are created as a new type of intermediary and are
heavily regulated.

In the UK, the FCA has issued structured regulation of securities
crowdfunding, both equity and debt, in form of Policy Statement 14/4. Prior to an
offering, securities crowdfunding intermediaries must comply with its pre-existing
rules regarding risk warnings, disclosures, and due diligence requirements for *"non-
readily realizable investments." The FCA also requires intermediaries to determine,
prior to promotion of the security, whether a potential investor is high net worth,
sophisticated, or a restricted investor. Even if the FCA caps the amount that restricted
investors may invest, it does not limit the amount that high net worth and
sophisticated investors may invest in equity crowdfunding.

Comparing to the US law, the UK law is less stringent and regulate equity
crowdfunding seemingly more relaxed. However, securities crowdfunding, both
equity and debt-instrument, is very successful in the UK as the FCA opt for market
approach that let the players operate their business with sufficient oversight from the
regulator. There are a number of British crowdfunding portals that are operating and

raising money for startups now, such as the prominent Seedr.com. While the US still
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wait for the US SEC implementation rules to come out, a number of states have
already enacted their own crowdfunding exemption laws for intrastate offering of
equity crowdfunding.

In Thailand, as it is a public offering of shares, without specific laws and
regulations, the offer for sale of shares through crowdfunding portal would have to
comply with burdensome laws and regulations of the securities law. Hence, the
Securities and Exchange Commission of Thailand has issued a set of Notifications to
specifically deal with equity crowdfunding which focuses on the operation and duties
of crowdfunding portals.

However, comparing to the laws concerning equity crowdfunding in the US
and the UK there is a loophole in Thai regulations that need to be taken care of.

5.2 Recommendations

The current regulations should be taken into account to amend to better serve
the industry and at the same time offer sufficient investor protection. The issues that
should be amended in the Notifications is the fixed investment limit for retail
investors

The investment limit for retail investors is capped at the aggregation of
500,000 Baht with the single-issuer investment limit of 50,000 Baht during the 12-
month period. The number is insufficient to bridge the financing gaps for SMEs.
Because Thai SMEs need approximately 4 trillion Baht per year while the TCG can
only guarantee 30,000-50,000 million Baht per year.**’ That leaves the huge amount
of 3.5 trillion Baht that SMEs need for funding annually.

Because crowdfunding portals are not yet operating in Thailand (as of July
2015) but from the experience of the current donation-based crowdfunding platform
in Thailand, Taejai.com, which only has 9,300 members and only 2,319 members
have contributed to the donation projects on the website, together with the amount of
trading accounts on the SET which is 1,098,731 accounts as of December 2014.%%

Even if the expected number of equity crowdfunding investors is as high as those of

%27 5ypra note 20.
%28 The Stock Exchange of Thailand. “Market Statistics”
http://www.set.or.th/en/market/securities_company_statistics14.html
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the SET and every investor invests their maximum limits of 500,000 Baht per 12-
month period, the money raised through crowdfunding portals would still be
insufficient to fill the financing gaps of SMEs as the demand for funding is still higher
that the expected money raised through equity crowdfunding portals.

Hence, it should be taken into consideration to amend the investment limit for
retail investors to be able to actually provide the SMEs the much needed capital and at
the same time protect investors from exposing to too many risks by limiting the
investment limit proportionately to the risk profiles of each investor.

The provision in the Notification that should be amended is clause 7 and
clause 36(5) of the Notification of the Capital Market Supervisory Board No.
TorChor. 7/2558 Re: Regulations on Offer for Sale of Securities through Electronic

System or Network
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