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ABSTRACT

Actions by a person affecting individual rights shall define a period of
time as a regulation for each person to perform his/her actions, within a given time
period with a start and end time. If the person performs or fails to perform such
actions within a specified period, there will be consequences for the rights. The law
provides a certain time period for a person to assert his/her rights, or otherwise
resulting in depriving of such rights after the given time, namely, “prescription”.
Prescription is set for the sake of public interest to ensure public order and civil right

to the public.

While dispute resolution through arbitration has been adopted in
Thailand for quite some time, it is only limited to commercial contracts — between
individual or business parties, or between administrative agencies and individuals or
businesses. If either party disagrees with the arbitrator’s decision, the party can file a
motion to the competent court, which is the Courts of Justice previously, to revoke
or enforce the arbitrator’s decision. The period of prescription involving in the
arbitration and court process is based on the civil and commercial law’s principle.

That is, the period of prescription for which no other period is provided by other law



@)

is ten years. After the Act on Establishment of Administrative Courts and
Administrative Court Procedure, B.E. 2542 (1999) came into force, though,
administrative contracts are defined separately from commercial contracts, and the
Administrative Court has a jurisdiction over disputes concerning administrative
contracts. Furthermore, the limitation period for such contracts is five years, as such
contracts legally bind individuals or businesses to delivery of public services, or

provisions of public utilities, which require continuity and speed.

The arbitration for administrative contract disputes still refers to the
ten-year period of prescription under the Civil and Commercial Code, as there is no
specific law governing that particular matter. However, the Administrative Court rules
that the prescription period for administrative contracts is five year. Disputes
concerning administrative contracts that are over five years old, and the litigant
submits a motion to the Administrative Court to annul or enforce the arbitrator’s
decision might be subsequently barred by prescription. The Administrative Court
views such prescription as the matter of public order over which judge has

jurisdiction.

This Independent Study studies disputes in administrative contracts
resolved by arbitration that are submitted to the Administrative Court for annulment
or enforcement, and has found that different Administrative Courts make different
decisions. Thus, the study suggests adopting the prescription stipulated in the Act on
Establishment of Administrative Courts and Administrative Court Procedure, B.E. 2542
(1999), as the administrative contracts concern public service delivery or public utility
provision, which require continuity and speed. The resolution of such disputes,
consequently, needs to take into consideration the speed and time limitation. Also
the disputes are the matters of administrative contract which is source of arbitration
clause, consequently it should adopt the prescription prescribed in the Act on
Establishment of Administrative Courts and Administrative Court Procedure, B.E. 2542
(1999).

Keywords : Prescription, Administrative Contract, Arbitration, Administrative Court
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