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ABSTRACT

In the sale contract, the seller has a duty to deliver the property
without any defects; according to section 453 and section 472 of Civil and
Commercial Code. If the property delivered has any defect, the seller shall be liable.
However, the law has not stipulated how to be liable in such case. Therefore, it
needed to be considered from the law of obligations. When the seller delivered the
property with defect, then it shall be deemed to be the non-performance of the
contract in accordance with the true intent and purpose of the contract. If there is
any damage , the buyer is entitled to claim damages under section 215. In regular, it
is the damages arising from the property sold. Example, in case the defective
property caused the consequential damages, for instances, the damages to life, the
damages to body or the damages to the property belongs to the buyer. Whether
the seller is liable in the consequential damages or not. In this case, there are two
legal opinions among Thai legal scholars. The first opinion explained that the seller
shall not be liable since the purpose of section 472 is to protect only the damage
arising out of the property with defect. In the contrary, the other lawyer described
that at the time thee damages occur from entering into a contract, the seller shall be
liable for the damages arising therefrom in order to remedy the buyer according to

the principle of claiming damages. The following question is the extent of the seller’s



(5)

liability in consequential damages. And the last problem is concerning the definition
of the “Consequential Damages”, which some scholars explained that it is the
damages to life, body or property continually arise from the defect while such word
could not be found in Thai law as well as no judgments acknowledged. In this thesis,
the author aim to study about the sources of the principle of consequential
damages; what is the definition of the consequential damages and whether it shall
be applied in Thai law or not? For that purpose, the author will analyze with
comparative with German law and the English law for the benefit in suggesting the
guidelines to apply and interpret Thai law, in the matter about the liability arising
among the parties and limited to the sale contract in movable property in the Thai
Civil and Commercial Code.

Form the research, the author found that, in Germany before the
reformation in A.D. 2002, the law limited the remedy for the buyer in to two rights
which are the right of rescission or decrease the price to the proportionate price
under section 459, 462, 480! (BGB 1900). But there is not authorized that the buyer
able to claim for the consequential damages, except the seller has guaranteed the
quality or concealed the defect by fraudulently. In such case the buyer is entitled to
claim for the damages arising from the non-performance under section 460, 463,
48011 (BGB 1900). Nonetheless, in the case of consequential damages occur from the
defect property, the German court interpreted that the remedy under section 462
(BGB 1900) even existed for the direct remedy of the damages in the defect property,
however it has not intended to deny the indirectly damages, which is result of the
circumstance for which the seller is responsible and then is described as the liability
for the non-performance to the obligation in accordance with the true intent and
purpose of the same. (Positive Breach of Contract). In England, the court adjudged
that the consequential damages is the damages which cause of the non-performing
and the debtor will be liable if the debtor foresaw such damages. As a result, when
comparing to the Thai law, the liability of defect property is the matter of the non-
performance to the obligation in accordance with the true intent and purpose which

the buyer has the right to claim for damages under section 215 and section 222
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paragraph two; the damages arising from the special circumstances. The damages
arising from the special circumstances define including all damages occurred and the
seller will be liable only when the seller foresaw or ought to have foreseen such
circumstances, so the consequential damages is covered all damage. The author has
the suggestions, as followings;

1. The claim for the damages occurred from the defect property
include the damages to life, body or property belonged to the buyer as regarded as
one type of the damages. Therefore, the buyer is entitled to claim for such damages
under the contract.

2. The farmost liability of the seller is the damages arising from the
special circumstances which the seller foresaw such circumstances and such
damages must be protected by law.

3. Under section 222 which specified the scope of the seller’s liability

and in general and covered the consequential damages as stated in the foreign

laws. Then, it is not a must to apply such rule in the Thai law.

Keywords: Responsibility, Consequential Damages, Defect
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Usgsnanguanouisaziinsudlelud a.e. 2002 wazmendsandisinisuilauszanangmane
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f579aLLunnal

3.1.1 anudenessilamulszutanguansuisatuiaunisudled a.a.
2002 (BGB 1900)

Tunsfnwiauiuiinluanudemeiiinainannudigaunnses au
Uszananguineunteunsudlelud e 2002" npmneiwessuieaiutouslieyg el
Foniwdauiitrgnunnses Senoudteandevelugueiiunindeasiia 1 W udfdoas
¥sudengnegiednin dies 3 anduiniu Ao sndndann visldsunisansia wiedenls
dwsuningdu uenani fieonadenademeifisslunsdiiaudemoifinannisiuses
vionsdona’ Usngegluuing 459, 462 uazinsi 463 lagundiysfaluuins 459 (BGB

1900) tHunsdin1ssuusziuiuanudigaunnseslununin (Warranty against Defects

1 v Yo ! o Y
Adeuldmulalszaanguuneuiaeesiuatunsunisudled a.a. 2002

Y93 Chung Hui Wang, The German Civil Code : translation and annotated with an

Historical Introduction and Appendices, (London : Stevens and Sons, Limited, 1907)
Id v A ] 1 a 4 1
LUuauuwﬂmzﬂﬁumﬁ’mﬂﬁzmaﬂgWJ’lEJLLWQLLawN’]m%maﬂwa%ﬁuﬂ’ﬁi’]wﬁzma
nVNIEuNeasItivdvesing

? B.S.Markesinis, W. Lorenz, G. Dannemann, The German law of

Obligations: The Law of Contracts and Restitution : A Comparative Introduction

(Oxford : Clarendon Press, 1997), p.421.
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> German Civil Code (Translate by Chung Hui Wang) 459 The seller of a
thing warrants the purchaser that, at the time when the risk passes to the purchaser
(), it is free from defects which diminish or destroy its value or fitness for its ordinary
use or the use presupposed in the contract. An insignificant diminution in value or
fitness is not taken into consideration.

The seller also warrants that, at the time the risk passes (c), the thing
has the promised qualities.

* German Civil Code (Translate by Chung Hui Wang) Section 462 On
account of a defect for which the seller is responsible under the provisions of 459,
460, the purchaser may demand annulment of the sale (i.e. cancellation), or
reduction of the purchase price (i.e., reduction).

> German Civil Code (Translate by Chung Hui Wang) 463 If a Promised
quality in the thing sold was absent at the time of the purchase, the purchaser may
demand compensation for non-performance, instead of cancellation or deduction.

The same rule applies if the seller has fraudulently concealed a defect.
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° German Civil Code (Translate by Chung Hui Wang) Section 460 A
seller is not responsible for a defect of quality in the thing sold if the purchaser
know of the defect at the time of entering into the contract (d). If a defect of the
kind specified in 459, par.1 has remained unknown to the purchaser in consequence
of gross negligence, the seller is responsible, unless he has guaranteed that the thing
is free from the defect, only if he has fraudulently concealed it.

7B.S.I\/\arkesinis, W. Lorenz, G. Dannemann, supra note 2, p.618.
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® German Civil Code (Translate by Chung Hui Wang) Section 480 The
purchaser of a thing designate only by species may demand, instead of cancellation
or reduction, that instead of the defective thing one free from defect be delivered to
him. The provisions of 464 to 466, 467, sentence 1, and 469, 470, 474 to 479,
applicable to cancellation, apply mutatis mutandis to this claim.

If, at the time at which the risk passes to the purchaser (8), a promised
quality was absent, or if the seller has fraudulently concealed a defect, the
purchaser may demand compensation for non-performance instead of cancellation,
reduction, or delivery of a thing free from defect.

” Commutative justice calls for fundamental fairness in all agreements
and exchanges between individuals or private social groups. (http://definitions.uslegal
.com /c/commutative-justice/)

" Section 472 (BGB 1900) Calculation of the reduction

" German Civil Code (Translate by Chung Hui Wang) Section 480 par.2
If, at the time at which the risk passes to the purchaser (8), a promised quality was

absent, or if the seller has fraudulently concealed a defect, the purchaser may
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demand compensation for non-performance instead of cancellation, reduction, or
delivery of a thing free from defect.

? German Civil Code (Translate by Chung Hui Wang) Section 460 A
seller is not responsible for a defect of quality in the thing sold if the purchaser
know of the defect at the time of entering into the contract (d). If a defect of the
kind specified in 459, par.1 has remained unknown to the purchaser in consequence
of gross negligence, the seller is responsible, unless he has guaranteed that the thing

is free from the defect, only if he has fraudulently concealed it.
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" German Civil Code (Translate by Chung Hui Wang) Section 276 A
debtor is responsible, unless it is otherwise provided, for willful default and
negligence (c). A person who does not exercise ordinary care negligently. The
provisions of 827, 828 apply. A debtor may not be released beforehand from
responsibility for willful default.

® B.S.Markesinis, W. Lorenz, G. Dannemann, supra note 2, pp.472-473.
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Usssnangrineuviaeesiu atuudlufisidad 2002 1esn 433 (1) (BGB 2002)° 13eaniii

? fdpuldduvausznangmneuiagesiuatuudlalna® a.a. 2002 Fq
wialne The Federal Ministry of Justice and Consumer Protection in cooperation with
juris GmbH.

2 Basil Markesinis, Hannes Unberath, Augus Johnston, The German

Law of Contract : A Comparative Treatise, (Oxford : Hart Publishing, 2006), pp.147,

382-383.
?! German Civil Code (BGB 2002), Translate by the Federal Ministry of

Justice and Consumer Protection
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Usgsnangunewiaeesiu atuudladiiudu® 2002 (German Civil Code 2002) 1nns1 434
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Section 433 Typical contractual duties in a purchase agreement

(1) By a purchase agreement, the seller of a thing is obliged to deliver
the thing to the buyer and to procure ownership of the thing for the buyer. The
seller must procure the thing for the buyer free from material and legal defects.

? German Civil Code (BGB 2002), Translate by the Federal Ministry of
Justice and Consumer Protection

Section 434 Material defects

(1) The thing is free from material defects if, upon the passing of the
risk, the thing has the agreed quality. To the extent that the quality has not been
agreed, the thing is free of material defects

1. if itis suitable for the use intended under the contract,

2. if it'is suitable for the customary use and its quality is usual
in things of the same kind and the buyer may expect this quality in view of the type
of the thing.

Quality under sentence 2 no. 2 above includes characteristics which
the buyer can expect from the public statements on specific characteristics of the
thing that are made by the seller, the producer (section 4 (1) and (2) of the Product
Liability Act [Produkthaftungsgesetz]) or his assistant, including without limitation in
advertising or in identification, unless the seller was not aware of the statement and
also had no duty to be aware of it, or at the time when the contract was entered
into it had been corrected in a manner of equal value, or it did not influence the

decision to purchase the thing.
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(2) It is also a material defect if the agreed assembly by the seller or
persons whom he used to perform his obligation has been carried out improperly. In
addition, there is a material defect in a thing intended for assembly if the assembly
instructions are defective, unless the thing has been assembled without any error.

(3) Supply by the seller of a different thing or of a lesser amount of

the thing is equivalent to a material defect.
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? German Civil Code (BGB 2002), Translate by the Federal Ministry of
Justice and Consumer Protection

Section 443 Guarantee

(1) Where the seller, the producer or some other third party enters
into obligation, in addition to his statutory liability for defects, by way of making a
declaration or in relevant advertising that was available prior to the purchase
agreement being concluded or at the time of its conclusion, such obligation being in
particular to reimburse the purchase price, to exchange the thing, to repair it or to
provide services in this context should the thing not exhibit the quality or not fulfil
other requirements than those concerning its freedom from defects, in each case as
described in the declaration or in the relevant advertisement (guarantee), the buyer

shall be entitled, in the case of a guarantee having been given, and notwithstanding
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his statutory claims, to the rights under the guarantee in relation to the person who
has given the guarantee (guarantor).

(2) To the extent that the guarantor gives a guarantee as to the thing
having a specified quality for a specified period (guarantee of durability), the
presumption will be that a material defect which appears during the guarantee
period triggers the rights under the guarantee.

** German Civil Code (BGB 2002), Translate by the Federal Ministry of
Justice and Consumer Protection

Section 442 Knowledge of the buyer

(1) The rights of the buyer due to a defect are excluded if he has
knowledge of the defect at the time when the contract is entered into. If the buyer

has no knowledge of a defect due to gross negligence, the buyer may assert rights in
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relation to this defect only if the seller fraudulently concealed the defect or gave a
guarantee of the quality of the thing.

- German Civil Code (BGB 2002), Translate by the Federal Ministry of
Justice and Consumer Protection

Section 438 Limitation of claims for defects

(3) Notwithstanding subsection (1) nos. 2 and 3 and subsection (2),
claims become statute-barred in the standard limitation period if the

seller fraudulently concealed the defect. In the case of subsection (1)
no. 2, however, claims are not statute-barred before the end of the period there

specified.
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of Contract29
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ARAdnR Usnd, 879uda 199es507 13, 1.232,

?" German Civil Code (BGB 2002), Translate by the Federal Ministry of
Justice and Consumer Protection

Section 276 Responsibility of the obligor

(1) The obligor is responsible for intention and negligence, if a higher
or lower degree of liability is neither laid down nor to be inferred from the other
subject matter of the obligation, including but not limited to the giving of a
guarantee or the assumption of a procurement risk. The provisions of sections 827
and 828 apply with the necessary modifications.

(2) A person acts negligently if he fails to exercise reasonable care.

(3) The obligor may not be released in advance from liability for
intention.

* German Civil Code (BGB 2002) Section 280 Damages in lieu of
performance for nonperformance or failure to render performance as owed

(1) To the extent that the obligor does not render performance when
it is due or does not render performance as owed, the obligee may, subject to the
requirements of section 280 (1), demand damages in lieu of performance, if he has
without result set a reasonable period for the obligor for performance or cure. If the
obligor has performed only in part, the obligese may demand damages in lieu of
complete performance only if he has no interest in the part performance. If the
obligor has not rendered performance as owed, the obligee may not demand

damages in lieu of performance if the breach of duty is immaterial.
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* German Civil Code (BGB 2002), Translate by the Federal Ministry of
Justice and Consumer Protection

Section 437 Rights of buyer in the case of defects

If the thing is defective, the buyer may, provided the requirements of
the following provisions are met and unless otherwise specified,

1. under section 439, demand cure,

2. revoke the agreement under sections 440, 323 and 326 (5) or
reduce the purchase price under section 441, and

3. under sections 440, 280, 281, 283 and 311a, demand damages, or

under section 284, demand reimbursement of futile expenditure.
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> German Civil Code (BGB 2002), Translate by the Federal Ministry of
Justice and Consumer Protection

Section 439 Cure

(1) As cure the buyer may, at his choice, demand that the defect is
remedied or a thing free of defects is supplied.

(2) The seller must bear all expenses required for the purpose of cure,
in particular transport, workmen’s travel, work and materials costs.

(3) Without prejudice to section 275 (2) and (3), the seller may refuse
to provide the kind of cure chosen by the buyer, if this cure is possible only at
disproportionate expense. In this connection, account must be taken in particular,
without limitation, of the value of the thing when free of defects, the importance of
the defect and the question as to whether recourse could be had to the alternative
kind of cure without substantial detriment to the buyer. The claim of the buyer is
restricted in this case to the alternative kind of cure; the right of the seller to refuse
the alternative kind of cure too, subject to the requirements of sentence 1 above, is

unaffected.
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(4) If the seller supplies a thing free of defects for the purpose of cure,
he may demand the return of the defective thing in accordance with sections 346 to
348.

*German Civil Code (BGB 2002), Translate by the Federal Ministry of
Justice and Consumer Protection

Section 440 Special provisions on revocation and damages

Except in the cases set out in section 281 (2) and section 323 (2), it is

also not necessary to specify a period of time if the seller has refused to carry out



64

A vd ya a a o a4 A A P v
ﬂﬁ‘l/lq\ul“zja%%awﬁuaﬂLaﬂaigig’] Wi@LiﬁﬂﬂqLﬂﬂﬁqﬁJlﬂuu REA210N

' [
aa v

Junsdidvelasenliguiadndunisidessiniuuing 439 (BGB 2002) wad uaUs1n)I1

Y

&, aNav oMYy & | = A & vy Y] AV v
LﬂUﬂﬁmVlellarllniﬂﬂﬁgﬂﬂﬂ ‘Vﬁallll,'ﬁll']gall ﬂ’]iLEJEJ']El']"i]gﬂaUWLﬂuaubLiNﬁW’]ﬂﬁa\ﬁ]']ﬂVl‘lﬂ

a o

TR vIgandun1TuLat9@eIATs gPoaunsaueniandyny vioisenAndenigannsal
aananld  leglddidesdinsinunszeznaitiseniludanlunsdingnuiiadaufiasiay
o L A A a ¢ a Y o 3 o v i N v =
F13gvil vIednginisaliiiawntevraandaimvdnd selevdldldevesgnsdludl uaznsdl

S oo A v 14 ) o o &< o v o Y & [y 1% L4 !
anuillddrsenillaedands vsedmuanariiseniliduansedy vilidusulsussloviun
Wil welingAnsaliiAwdailotemvidnUseleviseninansdluad asiazenidndyan
Ineviui

(3) &nslunsveansiaming

33
11951 441 N19aATIAN

both kinds of cure under section 439 (3) or if the kind of cure that the buyer is
entitled to receive has failed or cannot reasonably be expected of him. A repair is
deemed to have failed after the second unsuccessful attempt, unless in particular
the nature of the thing or of the defect or the other circumstances leads to a
different conclusion.

* German Civil Code (BGB 2002), Translate by the Federal Ministry of
Justice and Consumer Protection

Section 441 Section 441 Reduction of price

(1) Instead of revoking the agreement, the buyer may, by declaration
to the seller, reduce the purchase price. The ground for exclusion under section 323
(5) sentence 2 does not apply.

(2) If more than one person comprises either the buyer or the seller,
price reduction may be declared only by all or to all of them.

(3) In the case of a price reduction, the purchase price is to be
reduced in the proportion in which the value of the thing free of defects would, at
the time when the contract was entered into, have had to the actual value. To the

extent necessary, the price reduction is to be established by appraisal.
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(4) If the buyer has paid more than the reduced purchase price, the
excess amount is to be reimbursed by the seller. Section 346 (1) and section 347 (1)

apply with the necessary modifications.



66

o

Principle) agsiaasuRnludsnimualiniuuing 276 (BGB 2002) Feduilugiuinduaiuiie
gnutleanunnnsy 280 dlufiFeuluiinfy nsdiflveSen “nsaziaeniinn” 7udu “msiie

duan” Tnsandomenuundil azdreuansliiivinguszasdludyanduniony wazgnld

T o q

B LENAULANFITENINANF I LNUNITTITENULALLRNIZLAIZA hATANLFIUIG LAY

v
=) IS

o 4 1 v d! 1 v 1 1 - 34 1 =Y
N139133ndant Famquiandemesssundasudialiuiusumesi™ Andenieniuund
¥ a v I~ e‘d‘d v
fosllanwauzilunalsylovtuniemnnuiela

2. mwmﬁamalquﬁmmﬂﬁmw (Damage arising out of special
circumstance)
YaNANNANULALEAUUNRRA289TANULFs N8N TANTlaAD

= a ¢ a s X 1 ! ad
mmmamﬂqummimwmw(Damage arising out of special circumstance) WanNIadU

a o

o 'Y v oa oA & = Al i - & = A a &
E‘\JIGUWEJING]ENiUNWL‘LlE]\‘i"\]WﬂLUUﬁQWMLﬂUVWBWIﬂaﬂQWLV@ ARNANWAULLUUAINULE NS NNATU
wenmitloveuinguszasnveyanil

3. ANULELIEABLUDY (Consequential or Equivalence interest

integrity interest)
TunnsdygrnnusuinaziinduilolinaUselosuuuuouieas

[

Hesmudarlauandsainlunsazsifindeazinimnudemendululiuazdesanilagy
= le’d ! =] I = o CY
ANUdsmeUssnilisenitanudemesdeiiias (Consequential Loss) lunguineiyasiiu
[ a A g = A ) A £% o = 4 1 Y a
Juanudemendunaduillosainnisiisenillignaess mytrsevillignieseranalviin
ANUFIMERBLMT (Promisee) 11NNINYaAYBINTTTNTENTNTBLAUNTIAIUAIANNNE VDY

Wnilunslasudrsenidnudyayinend deannudeneyssinnilenavgniefulaniy

11757 280 255ALSN (BGB 2002) vU AUAINTIIAUNNIDID1998 5L UALAZND LMAAAINL

q

A vy Y

= oy A oA | o Yo a | o a | v
LEHYURNBDLINRU ‘ViﬁEﬂUﬂimmiUﬁ]'N"U@ﬂJVaQﬂWVL@@I’]L‘UUﬂqi"?j@llﬁa\iﬂ’]lelﬂLUUL‘VIG}IML@J@NU@ﬂ

U

'
1Y o

U UlATUAINIUNFIALALSIA9UYN AL NS TLIDS WAL NI UYDIUIIINI A TUAULANANE T

Aanudemeninanidunnudsmeusnivileananuaaiuienudyy) uaaEsIe

a [

dananalasunisfuasesntungruisnsiziunsdvesnalselogimudfduiuduas

v
tY

naUszlevtegaduveniniignnssnuainnitmiinilazaadiulaludyayiuu Felunig

o

1
dyranuiuiinvviintulelinalselovuiviuouisiowmiungrunsdyyteosiula

o

* Basil Makesinis, Hannes Unberath and Angus Johnston, supra note

20, p.469.



67

wuReaiulunmsazifin@instonandemesinaziiululduaz Heau lnengumnewssiuden
) dyl « e . ”35 = 1 4‘ o 1
ANUFEMEUTEANUI “Integritdtsinteresse Lflum']maamamaLuaqmﬂafgzgﬁzmw

Adayn FemnudemeUssanillienalasuningeltetlagnisiisenilanasiligndes  us

Y

ag19lsAnuAIEsefInaFIadlasun1siEen81g19a AN B L ULABIAULS 99AY

FUMEAIUEIIUANILLINTT 280 1TTALTA (BGB 2002)36

v
A a 1

HUelAsUALEEMEINNITISENLIAAINAUUNNTBIVDIFUA

1 )

PyinlvansSuaznauselovvaarndsniy AnuasedisenIn ANULENeFAaLIDY a1l

[
& Y a

ANugIgagaus Uy iiAnAIdemedos1enIensenIndgde Audenietudasly
A11150nNaUAUNLE Wiue1MIsTNIelsavinlvtiane nisdsa1rsunluldidunistisend
gnstosuslivinlhiigdala yilvinsdrsenilivssloviuaslianansadelsgnmenisdisenil

Tunendala

v ¥ U a

N8RS UNA LI Y19 Tl AFIS 99ANUNNI D9URIEUA LA

Y

'
= ! 4 = a ca ¥V U Aa

ol lnsfiodnduisdingfnisalfifessulin auu1ns 280 135AnTe Usylendes  (BGB

54

Y o !

2002) uiiitedunnilaeUniudguigliaunsansiaaevaumlsvannsuiliunszvieseniy

dnvadnanduililigisveduis detugvisadslifdossuRaunugnanrseauuIam

dudli Juieldaissulined1edaseinsizanuRauedl Wuguesusesndusliinig

unwses uinastivensdifienaliguissuiinedraasiasnfoduisianuiindslagliamnse

v A ¥ QJJ Y ¥ [ a ] = = s

wilunduAulanazienisazlasuanuduasosduiiiay Wun1svesaileastlasialass
Y

AT dunissusesanuunnsesuds wsensdauaaly fuistiedndudiusesniny

V@Y eNAUIRTIAUAINNTYA NTEASINUTILAUNITIUTINNY UI9ST 443 BGB Mt38n310S

“Integritatsinteresse” #1889 AUAERIYDINDUUDNLRLDIINA L

= d' Y ) =1 = = ‘:1' & o & v |
LﬁEJVi’lEJVlmm/imSblmﬂlﬂﬂﬂ’lﬂmﬁlﬂizwu ﬂa’nﬁaL‘UummLﬁEJM’]EJVIMWﬂ@JﬂMumizﬂug]ﬂmENI&J

i I

UNWIDLa292 LUTAMULEIINEAINATWAATY LTU HTUINNYOUNAIA AT UNISTDUNFIAN

o897 doulaivinlfingrasn denalvieifdneiuaznsuvesgnarlilasuainudenieain
vhely

* Basil Makesinis, Hannes Unberath and Angus Johnston, supra note
20, p.471.

37l

bid., p.512.



68

[ v [y

$U50908199a5% T9TlvaI ANz AuUNNIaInsaluluia1nlfe waneaveeiuAIy

a v U oa = 38
NUNUVBIFUALALNITIUNANBUAAANEL

3

AIUNNAIIUITIFUNDITU LA AL EsnIgsBLiasenadu

=

= a A = a ¢ a - Ao
ﬂ')']llLaﬂﬁqﬂmqﬂﬂﬂmﬁiﬂﬁ?qNLﬁﬂ‘VﬂEJGLUWQG]ﬂ'ﬁﬂJWLﬂ‘UﬂIQ GU‘L!ﬂ‘U']']Lﬂ‘UﬂﬁﬂJ‘Vl@ EUEUIMIT

Y 1 v a Y] = 1 = = o ! a X a Y
ﬂ']ﬂ‘Vill']EJ‘l@LSU'ULG]EJ'JﬂU'JQJJEH%UVnIﬂ‘VﬁE]hJ']'W31]@'3']1]LﬁEJ‘VﬁEJ@Qﬂa']'JLﬂWSU‘U szym”%umlﬂ

[
aad 1

famanngls wazgdyarnemsaamneligudetu nsdideindumnudemenuun

o

| ~a

wimnilunsdindgygauilvliaunsaaananeldinagianudsmedinaninlu uay

1o

Adg et lifisaanueldlgufeadu nsddagiluanudenieslungdnisalfitey

Y

(Damage arising out of special circumstance)

3.2 AusuiialuAudenIgsaLilamINsTUUNg g YR UTEIMABINgY

[

MNVENNVENETvIeYaeUsEmABIng wlindnnisnin “vangaefiasednseie”

(Caveat Emptor) iasannsudniuvaedudilifinnududeu duededilontansiagnindadu

£%
a =) =

lanaunazdndude nnlianudigaunnsewmsennudenisysenislainduainninddun

Fouregaunniduiuungde geesessuuivnszilunsdainagnd lneduigliddess uiialy
= A a £ % g Ay 1% UMY 1 o v Y a Y

Anudemeiiindy Viuuddunsdinguelalilseiulliegadauwdddudyayineituamnin

o

a v a v a. | v A v & a = = =
VDIFUAN ‘Vi’]ﬂ@mﬂWWT@QﬁUQWWﬂQN@‘UlmmﬁﬂﬂUWﬁgulﬁﬂ@LUUﬂﬂiNﬂﬁmwiy’] NIBMNLUUNTEU

'
1Y 1 a

ugUnUnannud1saunnseswedumlagvsfainanidnyadAyeg1edwianisyindayan

o

L4 U Aa

Foreiunieruiglasulseiulisgrsdnuds ianueildunsainduiedessuRatuainudsnis
A a X a w39
MARYUINAUAT
o & [ 1 & < ' I~ & a E=!
vall Useinadenguuuinisdevigeanidu 2 diufie winn1sdevieNaumse
adn3unIngdue YesAUnu Law of Property (Miscellanous Provision Act 1989) wnifu

N5YRVNLAINITUNTNG NI DS 8NNIIN5TV18FUAN (Sale of Goods) TaAum1u The Sale of

* Ibid., pp.512-513,

s

39 aa = a o o v )
Ineia lan1adidns, “nsiUSeuifisunguunelsdunazdanguinmeanuue

a

#o1e,” 213a13nVny, aUUR 1, U 4, W.62. (UnsIAL-uwe 2521).



69

40 a a - Yo w ¢ P ¥
Goods Act 1893 Tuinendnusiauiaeulaaniavauwnnisanuyliiesnisanune

Y

o

d9m3unsng Jednwanieludiuves The Sale of Goods Act lngaa1uSURA LAY

Y
[

L@UVNEMLAANNSNIAUNTOVNUANUITOLENNANITUNR T

3.2.1 ANUSURAludyy1@au18n1u The Sale of Goods Act 1893

The Sale of Goods Act 1893 UgygvuuisessuteninunlaeUians

a [ =

NerfvauaTufsteulumivussiunertuaunmaualagusens udgugaisanna

v a

gniiunsedninanuiuialunsdlils arusuiinvesuienunsesvdygad

'
12 )

annnzaunaanAITdmMIUTng Uszasdiggelauds

Tyaieglu
11957 14 (1) PaUnyefAindurnazaol A
Y a v v v 41 a
AeRYE wag (2) AUA19EABINAMNAINAINNINTTIUVEIVIBINAIA  kasnINAATU by

(%

= ) wa ° U a v aa vl v )
FYATLBYAUNULYEURNUIRTIN 14 (1) ﬂ’]ﬂu@ﬂ'ﬂqﬂiumﬂsﬂaqaﬂqﬂ IUﬂﬁmmaqjamaﬁaqﬁﬂﬂjqﬂ

aa a

Wevuarnisanaulavesfuiglunisifenduamananidegeuidnseusenddeniy

Tunnduiumng@elilienduanuderviguasnisandulavesfuieidenludansaiy

40 U Q‘ U g a “Q a
g3fns dulasauseiasy, “AnSvesyrnanigusnlunisidylsiaiiy

Femeduinaindudidizaunnses Tnsfinuedildldviouilnadudiy, ” Grerfinug
UMNUUTH AMTRRAAIEANT UNINY1BYTITUANENS, 2533), U.83.

* The Sale of Goods Act 1893 Section 14. Subject to the provisions
of this Act and of any statute in that behalf, there is no implied warranty or condition
as to the quality or fitness for any particular purpose of goods supplied under a
contract of sale, except as follows :

(1) Where the buyer, expressly or by implication, makes fitness.
known to the seller the particular purpose for which the goods are required, so as to
show that the buyer relies on the seller's skill or judgment, and the goods are of a
description which it is in the course of the seller's business to supply (whether he be
the manufacturer or not), there is an implied condition that the goods shall be
reasonably fit for such purpose, provided that in the case of a contract for the sale
of a specified article under its patent or other trade name, there is no implied

condition as to its fitness for any particular purpose:
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(2) Where goods are bought by description from a seller who deals in
goods of that description (whether he be the manufacturer or not), there is an
implied condition that the goods shall be of merchantable quality; provided that if
the buyer has examined the goods, there shall be no implied condition as regards
defects which such examination ought to have revealed: An implied warranty or
condition as to quality or fitness for a particular purpose may be annexed by the
usage of trade: An express warranty or condition does not negative a warranty or
condition implied by this Act unless inconsistent therewith.
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“The Sale of Goods Act 1893 Section 11 When condition to be
treated as warranty

(1) In England or Ireland—

(c) Where a contract of sale is not severable, and the buyer has
accepted the goods, or part thereof, or where the contract is for specific goods, the
property in which has passed to the buyer, the breach of any condition to be
fulfilled by the seller can only be treated as a breach of warranty, and not as a
ground for rejecting the goods and treating the contract as repudiated, unless there
be a term of the contract, express or implied, to that effect.
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" The Sale of Goods Act 1979 Section 14.- (2) Where the seller
sells goods in the course of a business, there is an implied condition that the
goods supplied under the contract are of merchantable quality, except that there is
no such condition-

(@) as regards defects specifically drawn to the buyer's attention
before the contract is made ; or

(b) if the buyer examines the goods before the contract is made, as
regards defects which that examination ought to reveal.

“ The Sale of Goods Act 1979 Section 14. (3) Where the seller sells
goods in the course of a business and the buyer, expressly or by implication, makes
known-

(a) to the seller, or

(b) where the purchase price or part of it is payable by instalments
and the goods were previously sold by a credit-broker to the seller, to that credit-
broker, any particular purpose for which the goods are being bought, there is an

implied condition that the goods supplied under the contract are reasonably fit
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n35uUszAulaeyUsene a1 The Sale of Goods Act 1979 Uryaald
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for that purpose, whether or not that is a purpose for which such goods are
commonly supplied, except where the circumstances show that the buyer does
not rely, or that itis unreasonable for him to rely, on the skill or judgment of
the seller or credit-broker.
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The Supply of Goods (Implied Terms) Act 1973
** The Sale of Goods Act 1979 Section 12 (2) In a contract of sale,
other than one to which subsection (3) below applies, there is also an implied
warranty that
(a) the goods are free, and will remain free until the time

when the property is to pass, from any charge or encumbrance not disclosed or

known to the buyer before the contract is made, and
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(b) the buyer will enjoy quiet possession of the goods except
so far asit may be disturbed by the owner or other person entitled to the
benefit of any charge or encumbrance so disclosed or known.

(4) In a contract to which subsection (3) above applies there is an
implied warranty that all charges or encumbrances known to the seller and not
known to the buyer have been disclosed to the buyer before the contract is
made.

(5)In a contract to which subsection (3)above applies there is
also an implied warranty that none of the following will disturb the buyer's quiet
possession of the goods, namely-

(a) the seller;

(b) ina case where the parties to the contract intend
that the seller should transfer only such title as a third person may have,
that person ;

(c) anyone claiming through or under the seller or that third
person otherwise than under a charge or encumbrance disclosed or known to the
buyer before the contract is made.

> The Sale of Goods Act 1979 Section 12 (1) In a contract of sale,
other than one to which subsection (3) below applies, there is an implied
condition on the part of the seller that in the case of a sale he has a right to
sell the goods, and in the case of an agreement to sell he will have such a
right at the time when the property is to pass.

* The Sale of Goods Act 1979 Section 14
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(1) Except as provided by this section and section 15 Implied below
and subject to any other enactment, there is no implied condition or warranty
about the quality or fitness for any particular purpose of goods supplied under a
contract of sale.

(2) In a contract of sale, other than one to which subsection (3)
below applies, there is also an implied warranty that-

(a) the goods are free, and will remain free until the time
when the property is to pass, from any charge or encumbrance not disclosed
or known to the buyer before the contract is made, and

(b) if the buyer examines the goods before the contract | made,
as regards defects which that examination ought to reveal.

(3) Where the seller sells goods in the course of a business
and the buyer, expressly or by implication, makes known-

(@) to the seller, or

(b) where the purchase price or part of it is payable by
instalments and the goods were previously sold by a credit-broker to the seller, to
that credit-broker, any particular purpose for which the goods are being bought,
there is an implied condition that the goods supplied under the contract are
reasonably fit for that purpose, whether or not that is a purpose for which such
goods are commonly supplied, except where the circumstances show that the
buyer does not rely, or that itis unreasonable for him to rely, on the skill or
judgment of the seller or credit-broker.

(4) An implied condition or warranty about quality or fitness for a
particular purpose may be annexed to a contract of sale by usage.

(5) The preceding provisions of this section apply to a sale by
a person who in the course of a business is acting as agent for another as they
apply to a sale by a principal in the course of a business, except where that

other is not selling in the course of a business and either the buyer knows
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that fact or reasonable steps are taken to bring it to the notice of the buyer
before the contract is made.

(6) Goods of any kind are of merchantable quality within the
meaning of subsection (2) above if they are as fit for the purpose or purposes
for which goods of that kind are commonly bought as it is reasonable to
expect having regard to any description applied to them, the price (if relevant)
and all the other relevant circumstances.

(7) Paragraph 5 of Schedule 1 below applies in relation to a
contract made on or after 18 May 1973 and before the appointed day, and
paragraph 6 in relation to one made before 18 May 1973.

(8) In subsection (7) above and paragraph 5 of Schedule 1 below
references to the appointed day are to the day appointed for the purposes of

those provisions by an order of the Secretary of State made by statutory instrument.
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> The Sale of Goods Act 1979 Section 15 Sale by sample

(1) A contract of sale is a contract for sale by sample where there is
an express or implied term to that effect in the sample. contract.

(2) In the case of a contract for sale by sample there is an implied
condition-

(a) that the bulk will correspond with the sample in quality ;

(b) that the buyer will have a reasonable opportunity of
comparing the bulk with the sample ;

(c) that the goods will be free from any defect, rendering
them unmerchantable, which would not be apparent on reasonable examination of
the sample.

(3) In subsection (2)(c) above " unmerchantable " is to be construed in
accordance with section 14(6) above.
(4) Paragraph 7 of Schedule 1 below applies in relation to a contract

made before 18 May 1973.
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‘ Beale, Hugh, “Casebook on The Common Law of Europe, Contract

Law”, (Oxfort and Portland, Oregon, 2002), p.821.
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* The Sale of Goods Act 1979 Section 53 Remedy for breach of

warranty

(1) Where there is a breach of warranty by the seller, or where the
buyer elects, or is compelled, to treat any breach of a condition on the part of the
seller as a breach of warranty, the buyer is not by reason only of such breach of

warranty entitled to reject the goods ; but he may

(@) set up against the seller the breach of warranty in

diminution or extinction of the price; or

(b) maintain an action against the seller for damages for the

breach of warranty.
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(2) The measure of damages for breach of warranty is the estimated
loss directly and naturally resulting, in the ordinary course of events, from the breach

of warranty.

(3) In the case of breach of warranty of quality such loss is prima facie
the difference between the value of the goods at the time of delivery to the buyer

and the value they would have had if they had answered to the warranty.

(4) The fact that the buyer has set up the breach of warranty in
diminution or extinction of the price does not prevent him from maintaining an

action for the same breach of warranty if he has suffered further damage.
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