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ABSTRACT

The law of Product Liability mainly focuses on the responsibility of
manufacturers for the injuries caused from their products. Manufacturers have to
compensate for the damages by using strict liability rule which means manufacturers
have to take responsibility even if they have no intention or negligence. However,
the law sets up the condition for the manufactures to exempt from the liability,

which is the key to this law.

Other countries such as the United States, and the EC Directive 1985
countries in European Union such as France and Germany have the exemption on
“the state of scientific and technical knowledge”, which is use in the case where the
defect occurs when the product already distributed to the market and the
manufacturer was not enable to discover the existence of the defect in the product.
The most important reason the law in those countries designed the “the state of
scientific and technical knowledge” rule is because they want to promote and
support the scientific and technical improvement in order to expand the new area of
innovative on the new product to approach on the competitive market. If the
manufactures have a responsibility beyond their state of scientific and technical

knowledge while the product already distributed to the market, the manufacturers



(4)

will be discouraged from trying to improve something new because of the fear from

liability which is unfair to them.

Thailand has enacted The Product Liability Act B.E. 2551 to protect the
consumer who is injured from the unsafe product and to prevent the manufacturer
from the neglicence. The law designs exemptions for the manufacturer in section 7
which are (1) the product is not the unsafe product, (2) the customer has known the
unsafe of the product and, (3) the damages caused by using or not complying with

the instruction or warning that the manufacture correctly and clearly mentioned.

From the studying of “the state of scientific and technical knowledge”
causes and comparing between Thai law and foreign countries’ law, The author
discovered that Thai law sets up the rule of exemption too narrow than other
countries. In addition, the rule of “the state of scientific and technical knowledge”
exception is not yet specified in Thai law so it would cause problems and other

hardships.

| strongly recommend the Thai product Liability Act to indicate and
include on “the state of scientific and technical knowledge” cause as one of the
exemption in section 7. | also propose the use of “the state of scientific and
technical knowledge” to adopt in Thai economical and sociological status especially
emphasizing on improving the scientific and technological progress on needed

industry such as medicine and GMO.

Keywords: Unsafe Product, Exemption of Liability for the manufacture, The state of
scientific and technical knowledge, The risk from scientific and technological

improvement.
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% Richard A. Epstein, Cases and meterials on torts, Sixth edition, (1955)
pp.727-728.
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)}

? arud Jumsloning, nouingdinieausuRaiaANUEEMIEEATUIN

'
a Y

auenfnunanulasasy (Product Liability Law), finiAssi 1 (N3nnumiuAs : 1ASINIg

AN51ALLBNANTUSENBUNNTADUY ANTLRAERNS UNNINYNSYSIIUFAERS, 2545), W.19-21.

*#nan stinng, 979ua7 1BNeTINT 1, 1.33-34.
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(Manufacturing defect) nnseanuuuduA (Design defect) ms‘Uiiﬂqﬁmeﬁ (Packing defect)
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itself) Favilvigidenne (ann) Wissusigatinduidulivasnde (Defect) Usemsladsens
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(Common Law) flazdalvfisnmsniaderelaenisddisnaseldadulvumaunuitoidu

n1sadlne (Punitive damages) loumlandila

2.1.2 yanagaasiuRanunguangdfiganusuintududilivasadsvas

UseimAanigasni

NOMNUNEUIUsEWAaNIgaLusNIUU Restatement (Second) Tort,
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Madaya U
TunnsWesi09mRnu Restatement (Second) Tort, Section 402A Fadu

msilesdoslisuiinluniasidianiundn Strict liability wisizdiidemeduldedudituun

= o v Y ¥ Y a ¥

a Ay 1Y v . o 1 ] ~S4 =
iU ﬁJﬁU']ﬂ‘UNGU']EJLLa'JﬂiﬂJﬂINCﬂENﬂ'JEJ Section 402A A1 QTWEJIUVIUV]NWEJQQNN@@@?EJ
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eed
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v A ' a v ¢
ﬂ']EJIG]L\T@UI%@EJ'NL@EJ'JﬂU

Ua30u Restatement (Third) Sayel@lilu section 1 41 “Husenaugsna

LY v va
9
'

) o

Tun1321e (Selling) n3ad e (distributing) duA1@alavienIedmuIeuuTIIAUNNT O

v a
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A1i15181U Restatement (Third) duilanuvingasut1ening lagvugnnusiuieuan

Y

¥

AAdasRA1UaNeIY

> Section 402 A provides:

- One who sells any product in a defective condition unreasonably
dangerous to the user or consumer or to his property is subject to liability for
physical harm thereby caused to the ultimate user or consumer, or to his property, if

- the seller is engaged in the business of selling such a product, and

- it is expected to and does reach the user or consumer without
substantial change in the condition in which it is sold.

- The rule stated in Subsection (1) applies although

- the seller has exercised all possible care in the preparation and
sale of his product, and

- the user or consumer has not bought the product from or entered
into any contractual relation with the seller.

° auus JUNSLBNINT, 919UA7 1T985509] 3, U.133-135.

" sectionl: One engaged in the business of selling or otherwise
distributing products who sells or distributes a defective product is subject to liability

for harm to persons or property caused by the defect.
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Ortho Pharmaceutical Corp. v. Heath, (Colo. 1986)*' Aaaananliin
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8 jbid, p.13
# jbid, p.13

20 I‘dﬁfﬂ@ AR Barker v. Lull Engineering Co., 573 P.2d 443 (Cal. 1978)
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Indianapolis athletic club Inc v. Alco standard corp, (Ind. App.
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Tul A.7.1985 ann1nglsulalin19m 91 EC Directive 1985 on Liability for

Defective Products (EC Directive 1985 1985) ‘%ﬁﬁmaQﬂﬁuﬂizLwﬁam%ﬂﬁ%éfaﬂﬁ%ﬁuma

*1TUsag AR Ortho Pharmaceutical Corp. v. Heath, 722 P.2d 410, 415
(Colo. 1986)

*2 13 AR Carlin v. Superior Court, 920 P.2d 1347, 1354 (Cal. 1996)

*1Usan AR Krumpelbeck v. Breg, Inc., 759 F. Supp. 2d 958 (S.D. Ohio
2010)

*1Usaq Af Indianapolis athletic club inc v. Alco standard corp., 709
N.E.2d 1070, 1074 (ind. App. 1999)
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guq;iymﬁ 98-389 aatuil 19 naua1AN 1998 IdneAuURnSuAnINAuRAUunNTDe®
sastsludruveunguantiunuuiasaluduiiiunniosmesudnds Tay EC Directive
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Dufndald 6 Uszns lowa™’

(1) uandlimhduineaninedmiig
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- 1Y)
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> David G. Owen, Product Liability Law, 2 edition (MN: Thomson/West,
2008), pp. 52-57, Geraint Howwells, Comparative Product Liability (Hants Darmouth
Publishing Company Limited, 1993), pp.29, 35-36, d13lunisdoras u1llag quun, Aaiuly

nganeANUSURasandseiAnTuIndusilivaands, AuWase 1, (NannamIuas :

US¥ueniin WS S, 2554, U, 27.

36 411ing 1ELEs wavAuy, “swmumsﬁﬂwﬁ%’mﬁuawsﬂi SosAusuiia
ReAuEEMeAATUIINELAN (Product liability)”, 1.24.

37 Council EC Directive 1985 of 25 July 1985 Art.7 (e) “that the state of
scientific and technical knowledge at the time when he put the product into

circulation was not such as to enable the existence of the defect to be discovered.”
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38 31008 AL LATANE, 89UA7 [ T95507 36, U.26.
** Civil Code Art. 1386-9 “The plaintiff is required to prove the damage,

the defect and the causal relationship between defect and damage.”
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%0 Council EC Directive 1985 of 25 July 1985 Art. 4 “The injured person
shall be required to prove the damage, the defect and the causal relationship

between defect and damage.”

1 ofug Sunslenins, 8MUaq 15995507 3, 1.38.
%2 British institute of international and comparative law, Introduction to
French tort law http://www.biicl.oreg/files/730 _introduction to french tort law.pdf, June

1, 2016
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2.2.3 MANAANUANNTURAVBINNEANINNVINEIM8ANSURATUEUATT
LivaannevasUssmaAnansnsasgrT A

1% 994

BN15lAudaveENEn (moyens de defense) 11751 1386-1
Uszananguingunsliaea tnnmualidaudaneliudeliudwesniningringnyedl

ENYUNATIBNINETIRBLRUIN TR UAINTURRVBINHER (les causes d’exoneration)

S 4 1finS 1ALESIATANE, §9UA 1 T9TI0T 36, U.102.

“ Art.1386-11. A producer is liable as of right unless he proves:

1° That he did not put the product into circulation;

2° That, having regard to the circumstances, it is probable that the
defect which caused the damage did not exist at the time when the product was put
into circulation by him or that this defect came into being afterwards;

3° That the product was not for the purpose of sale or of any other
form of distribution;

4° That the state of scientific and technical knowledge, at the time
when he put the product into circulation, was not such as to enable the existence of
the defect to be discovered; or

5° That the defect is due to compliance with mandatory provisions of
statutes or regulations.

The producer of a component part is not liable either where he
proves that the defect is attributable to the design of the product in which the
component has been fitted or to the directions given by the producer of that

product.
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¥ 9nling 29ALES LavAY, 9 NUAT LTNETIAT 36, 1.38.

% 1519879, 1. 109-110.
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“"TUsmg Council EC Directive 1985 of 25 July 1985 Article 7 (e) 1849550

 TUsag Art.1386-11 159955071 4d.

“1Usn 7, O.Berg, La notion de risqué de developpement en matiere
deesponsabilite du fait des produits defectueux : JCP 1996,|, n 3945, 919k WRE 29ALES

LarAMy. 31891UN15338aduaNysal 3eeAusuAadaAdeNIeMAAY uIINEUAD

(Product Liability).u. 40.

20 Aff.C.300-95, Petites affiches, 17dec.1997,noteRicatte:D.1997,IR,p.185.

913lu 11llng wAESLAazANY. S18901UMAITeaTuanysal 1389RUTURAdaANMLEE YT

\RTWANNAUAT (Product Liability). 14.40.
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> Civil code Art.1386-12 A producer may not invoke the exonerating
circumstance provided for in Article 1386-11, 4°, where damage was caused by an

element of the human body or by products thereof.

A producer may not invoke the exonerating circumstance provided for
in Article 1386-11, 4° and 5°, where, faced with a defect which has revealed itself
within a period of ten years after the product has been put into circulation, he did

not take the appropriate steps to avoid its damaging consequences.
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® Article 1386-11 A producer is liable as of right unless he proves:

1 That he did not put the product into circulation;

2 That, having regard to the circumstances, it is probable that the
defect which caused the damage did not exist at the time when the product was
put into circulation by him or that this defect came into being afterwards;

3 That the product was not for the purpose of sale or of any other
form of distribution;

4 That the state of scientific and technical knowledge, at the time
when he put the product into circulation, was not such as to enable the existence
of the defect to be discovered; or

5 That the defect is due to compliance with mandatory provisions of
statutes or regulations.

The producer of a component part is not liable either where he
proves that the defect is attributable to the design of the product in which the
component has been fitted or to the directions given by the producer of that

product.
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19 Civil code Art. 1386-12 A producer may not invoke the exonerating
circumstance provided for in Article 1386-11, 4°, where damage was caused by an
element of the human body or by products thereof. A producer may not invoke the
exonerating circumstance provided for in Article 1386-11, 4° and 5°, where, faced
with a defect which has revealed itself within a period of ten years after the product
has been put into circulation, he did not take the appropriate steps to avoid its

damaging consequences.
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