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ABSTRACT

The objective of this thesis is to study the lawyer fees agreement between
the lawyer and the client which was, in former times, subject to The Lawyers Act “The
Act”. All Thailand’s previous Acts explicitly prohibited lawyers and clients to calculate
lawyer fees from the properties the client shall receive from the final judgment,
internationally known as “The Contingency Fees Agreement”. If such agreements were
illegally made, they would be deemed as void and unenforceable, plus the lawyer
would get the penalties stipulated by The Act for violating professional ethics of
lawyers. The mentioned prohibition was repealed after The Regulation of the Lawyers
Council on Conduct of Lawyers B.E. 2529, issued by virtue of The Act, had come into
force on February 18, 1986. Since then, the agreement between lawyers and clients

has only been subject to the Civil and Commercial Code.
The fact above leads to significant problems as follows:

1. The problem on finding the true intention of the state’s legislature in
eliminating the section forbidding the lawyer and the client to calculate lawyer fees

from the properties the client shall receive from the final judgment.

2. The lack of the positive law (lex scripta) prescribes the certain means to

make an agreement including the lawyer fees maximum rate which the court can
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suitably apply to the case instead of using irrelevant laws or professional ethics as the

Public Order and Good Morals to do so.

3) The problem whether calculating lawyer fees from the properties which
the client shall receive from the final judgment should be further considered violating

professional ethics which is against Public Order and Good Morals.

In finding the answers to those questions, the author has studied back
to the history of the prohibition and its evolution in foreign countries’ laws; England,
as the origin of the prohibition, United States of America, as the first country to
enforce the contingency fees agreement, South Africa, as the law of which is
elaborately prescribed the process of making an agreement, in order to compare with

laws and current situations in Thailand.

The research has conclusively shown that this prohibition called “The
Maintenance and Champerty doctrine” first happened in medieval times in England
(13" Century) while its justice system was still vulnerable, the procedure was still
inconsistent, and the judge could be easily influenced by the lord and the rich.
However, those situations had been improving after a period of time which made the
doctrine became less important. Some Acts has been promulgated to enforce such
agreement as long as it is made according to the law. The USA, like England, had
refused to enforce such agreement for many years before the Industrial Revolution
took place, the contingency fees agreement has finally been permitted, at the
discretion of the court, in order to improve an individual’s access to justice. South
Africa also allows doing the agreement, by prescribing in detail about the process

before, during and after the agreement was agreed.

In consideration of Thailand’s situations nowadays, there is no limitation
in justice system, the individual judge has independence to have cases decided on the
basis of the law which is on the contrary to the situation in England during medieval
times. Furthermore, whether the agreement can be legally made or not, they have

long been regularly used in our country but just some cases about those agreements
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were brought to the court. Thus, from the author’s point of view, the court should
change its perspective and interpret the true intention of the state’s legislature
perversely. The positive law involved should be mended and added articles to
prescribe means and processes which are suitable for applying to the cases especially
those about the conflicts on the contingency fees contract between the lawyer and

the client which the maximum rate is considerably needed.

Keywords: lawyer fee, contingency fees, contingency fees agreement, contingency fees

contract
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ATNWINEGNN 1454/2510 “Tiguiinnasliiiuai9rdinaiutuiduiey
wendiwy diluidunisiSonsoueiminamnaruudsluiauiinm ludhaenses1v0yels

NUIEAIU VORI IUANULSHUTDYNTOAASTTUDUA VNI I 1YY ”

ANNWINEANARNTN 10654/2555 “landdnagnnadniliatenI31931939u

ludnyriagay 10 yastwaununindnuios ithuleanIsTmunnginalsilunIseaana 1979

Mmuliamduimausesazonlavesunsndinesdududniuuiou mlvduagygmds
10 18UINNIWIAUTTUYaTINMTgnaIIuvelas uilevusadlal agyg191991A290589319
lovdnuinaedelulvdanssundingyszasdinneniiuaiuiseusogniofasssuguive

Ussarmusussaniulugizniy Ussanangusngunsuazwige ams 150”

NBUIANNINBINENEIDINAUNT Y QRN UNTZ IS TYEANUIBAITY WA,

2477 11937 12(2) Funalununses iy ganunenau w.e. 2528 1IM31 86 235A 2 811190

(%
Y v A

ayunannisdsenaldlunisiiminuiadle feil

(1) MmsliumsravasAfimnwnilianunsaseylainnsizdygyidna
Panunivennasmneuwnulagniidiunnturiensnddungnanuaglasuaudifining
Jumsdesiudaudsmunguunednasly wamadlafiansanfininwianlagiansailuies

NeItuMTINemInvangauediiyinnuigau laglivguaiinisimunsmuigning

=

Tngn1suisdiunduvsensnddunignanuazlasumumfinnuil iWunsyesduaiuuas
& D v o S va g o e o o w ' o a

Junisidnfiduladeannisigauduanuiu fadawdnisnsgrinenaiasldidunisin
wsse Mg windudugluuunisivuadimuieganuiiliaisnseyin delu enadeld

AANDAUINANANNAIULS HUS DU WAL ARSITUDUAVDIUT LI YUY I UNISANINY LAY BANAY
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Y] =4 1 a
JuUR NI UlLAL LY UL

o a a

2) Arfininwgniviedrusudadululuiianisiuandieaiu lae
AfinInwaunia Annwdsdulinudennas iWesarndunisnszyinlidesiudauds
munguanednasll wazdorduisnmsuisildmmuandninaeiiunsAnfuiaAIvuIgAI Y

FENINNUNANUUATYNANUYINTY

(3) MIMNUAAINUIEAIUIINYUNTNISUAUVDIAR 11TBAINUAIN

INRurTeninddunliineitedund aansavilaaungmung
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2.6 Usziulgmnguunslunisimuaainuignnunumnaad

aa

Usznsusn Ae JeyninisAumiadiugeaaneNwiasaesdedadaydsly

Aoy a

fsandauntyafarudlinuigauuazgnanuvidyyidneinanuniddennasngaiy
Ameuwnulay “uvuerdauainnsndduiduyaininsuazieldungnaiin” senain
szl ganuieay wea. 2528 lagldiinsdydfouninlinseyinliogesdands
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R8RS 1Y NANITETITNIITNVaIMUIEAIY TugiuenguunefeInIgaNaIuLseusae
LazAasTsuduAvratUTErve InUFuldiemuaunisvitennadfeliuanauwnuludya,

%J’N’j’]ﬂ’mﬂﬁzﬁ’j’]ﬂ‘lfl‘l(]ﬂﬂ’]’mLLaz@Jﬂﬂ’JﬁJ

Usenasgadine fe Janidnnisyindyyidneinanuiddesnaiedu
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unA 3

Contingency Fees Tunguangsnsussine

3.1 ANUBUNLasFULUY

A131 Contingency AAUNUIEAIUNIUIYNTH (dictionary) 11 “41N158]

1 QAI a Gl I a di” A d‘ Qll e‘” d' o %

U1998199197199unn s o kA TY vSean e asuwlasiunuaniunisal” wWetuisiuiu

o 1 | 3 v Y a v ) = I3 &

AN fee (ANMBULNL) 39971919ANULAI1 “AmaULNUNAIt1s Feaslulumuaniunisal
Y19e819aziinunsaliiindulusuien”

A 1

luseUseina dA1d1 “Contingency Fees” 3sgninanldisen dudnmiadn

o

muwmm%&gﬂmma}zéfmﬁ?ﬁﬂﬁmmu’]amm Watduaimaunnulunisvivin e udyan

[ Ag7]

'
=

J193109130 wzwdlunsaiddinnslignanuduliesuzed nielunsdniing
Uszlivszuongaumiuiilulssleviundnagnanuwingu (no win, no fee) delagUnfinas
girualagn1sAUININIIINRUALFegansianauaslasu’ (uianisludseme
9 o v = o o = < A o = )

danguaziiadinunesauludanisiiniswivugadiulueoulelunisdise wislidise
AMBULNUAIY) deyey1d19inanuidvennasludnwusid d¥eiFunanizin “Contingency

Fee Contract” %39 “Contingency Fee Agreement”?

N1TANAITIUIUAUIN NIoAMUIEAUTY Contingency Fee Contact &l

sunvunsanadlavanganuay® Nllewldiuegrsunivate lawn
(1) Speculative Fee

n1sanasA1nuieAduluglwuy speculative fee nuedie NIANTIUIU

AMDULNUAILTEANAYLUL Contingency Fee Contact AgAIUIMANSATIAIVNIUTIETILNS

! Bryan A. Garner (Ed.), Black’s Law Dictionary, (Minnesota : West

Publishing Company, 2009), p. 362
? Herbert M. Kritzer, “The Wages of Risk : The Returns of Contingency

Fee legal Practice”, DePaul Law Review (1998), p. 231

> Adrian Yeo, “ Access to Justice: A Case for Contingency Fees in

Singapore” Singapore Academy of Law, Vol. 16 (2004), pp. 81 - 82
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AuUnAvemuIeAIY dawasuivtng Wandsiamaieimnuililiggnanusugad
wian1sUsziuszusngauauinlulsslesdundiognaiiuidy n1sanasanvaeil
Amauwnunueaulasy arlifinnufeitesiutunsenindaungnanuazlasuniy

Y

AN LLADENILA

(2) Conditional Fee

= 1

A1 Conditional Fee HAMUMINELTULALIAUAII “Success Fee” “Uplift
Fee” w3 “Uplift” SausasUssmensiiaSonuanseiuoonly Anouwniludiudl (Judau
Aivduananeuunuiinuisauazldunuund (normal fee) mnmadimfinanwli
dhegnanuvuzad videmsussiuszusnseunmiiiulssloviundegnainu Tag3snnsi
THlunsAuaineuwnuludiuil azduinaindosaveassiuiuaineuunuuni

(Conditional fee = X% x normal fee)
(3) Percentage Contingent Fee

Contingency Fee Contact i7annaslunisAvuaaInaulnusUiuuil
MeANNElATUAIRBULNUNAWINAINSeLasYRRUVTaN TN FuNgnauRLlaTy 991N
A1SFULARAIUAIRANINEIVDIANE hazaInn1sUseiusezustyauaumdulselaovunn

anAu lnednsnTegaranazmvualiuInleslun1unueIuIuYeIAR WU mnARLAY

a = = gj e A A = U 1 < . L4
Annenneanaaiiesluaatunu wselin1suselivssuensauauiulasingg sns1Sesazay

q

a =

agluszaunen mnlienainisuseiiuszuensauanuiuld vieaddinnwiigaluma

a9 dnsesazeraiinduludn Wudu nstmuerneuwnudnwarildunfey wazldiu

agaunsuanglunnuassuesansgonsn 3sladedndu “American Model”®
(4) Fixed Contingent Fee

Contingency Fee Contact filldennaslun1sivuadinouunuiuuuil
NUIEAMILLATENAINIEATUATIWIUAIR B URNUT UL Ul ITIwIuNTs Faludiuaun

aNANUTINUNNLABITNTE INAIATARNINLARUIUEAR KIpin1sUseiUsTUsNeaNAINY

Y

I a A

3 L4 J v 1 & 1 a v v Aa = o 3
Mudselosiunau Aty ﬂ'W]@‘ULL'V]‘L!E‘ULL‘UUU%S‘INQJQ’J’]NLﬂ‘EJ’NJENﬂ‘ULQUVﬁ@VIi‘WEJﬁUVI

ananuaglaFuINMIsTULAR

% Lau Liat Meng v Disciplinary Committee (Singapore) [1967] UKPC 14 (7
June 1967)
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VOANARNYINUNITANUAAINDULNUNY 4 T59195U 19anusuldludyen

TS swaNnaIuiunle 1y
(1) Speculative Fee uag Fixed Contingent Fee

MINNUIEAIINLALANAIULLIYIT Contingency Fee Contact laeilvannas
LﬁlEJ’JﬁUmsﬁmumﬁi’lmuﬁmauLmiﬂ,‘ugﬂLL‘U‘U Speculative Fee Wag Fixed Contingent Fee
AneuuuTinuIenRgldsuannIstuzainusRinny wensuseiiussuanseuay
fdudseloviungnany agldun Ameuunilunisyihauiduuaindludunisiien

SUAUANMBULNUBNIIUIUNT U lannasls
(2) Speculative Fee wag Percentage Contingent Fee

MNNUIEAIIULALYNAIULLY1YIN Contingency Fee Contact lawiltannas
L?’imf'ﬁ’umiﬁmumﬁwmummauLmﬂﬂ,ugmwu Speculative Fee Way Percentage Contingent
Fee Amauumuiinueanuagldiuannmsvuzainuifinine wiensussiussususe
mmiiuuszleviungnay agldun Ampeuunulumsiauimuinandiludunis
v saduAmeuunudnniunilsidiunaainiesarvesiuniensndauiignaius

TasuaNnMsvULAR San1sUsE iU URNEUAINL

3.2 Faumsvasngvaneiingadasludisussine
3.2.1 INquUAZLIAE

UseiRmansmnuduanaeanisyin contingency fee contract Tugsnguilul
11981981 HuAaadzeanane (Middle Ages) TaetAnTuLduAsILsnlut195 AN
#1 13 Uwdunn Tuadfetumaiyuun (feudal lords) f81una wazAus1siednldisnisees

a @ v oA @ (Y] ~ a O & v | o
wazUsenginuluuienulvgauiluaiuiy iweiiuanudsddliinnuies lagn1svimn
Famslunsdnluidwladedulsslovilumamindduluddifidomenuniseaslasunis
yalganMsiesnd mewell Jalainistnyagnguunely “nisatuayumienstusiuanad
Tufimuigiveanusuiinliwiaiuisaiaandle nedidennadlunisnluidiunusluty

= v ea o ] Yo d' Ny a a aa i
“i@%iWﬂaumuﬂﬂauu%glﬂiUﬂqjﬂﬂLﬁﬁﬁLﬂi@%ugﬂﬂ LUUV‘TJ']Nmﬂaf]ﬁy'ﬂu‘ﬁ']u@'gqumﬂwLiEJﬂ'J']
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Maintenance and Champerty® &sfioilunuiia iaaumdnnguuneeiq (penal statutes)
LAZATUNENNYWUIEABUNBUADT (the common law doctrine of maintenance and

champerty) SugnseinzaaeszIlnyliv waglnwingn 3 U°

wannguanesanan Yeruldiunnau lidesduuraasssun vseyanay
Judninfiaeasy Iaelul a.e. 1617 Alddnisszyegnsdaudsludfininwinf Box v.
Barnaby’ 1ae Sir Henry Hobart flsnsaifinuisainuidliinadlaeiivennasludiuwueain

N5¥AeANNdeeineglungvasnuRne AT

Foruieaiun13vi contingency fee agreement fanann gnidiluussvia-
slunsfnduainaenuidunaituiesl aunseiisdasanissed 18 - 19 AFuilides
InnFnsallurnuesiasavemannisdnat wu dennuuansanuliiviuiigves B
fiwnw1 Lord Abinger Tud a.a. 1843 A2u91 “drunnagnide idawuifuingnisalds
auennlspnasidingns vieganauunds IngludinumalalunisiSonsasansvesmuld n1si
yanatiutrlinnuriemdedeidunes visdiemaslagnisirmuneaaulif leauenlsy
thuazldaunsainmansvessuls asdesanidesduminiagibidamsndeld 71n5nse9)
sFananau (Feninduniseesduasuligdutunimuiy” fornudsnariuandiidiui Lord
Abinger ﬁ?uﬁmmﬁadﬂumama’j N13%1 Contingency fee agreement ammﬂﬁ%’uayﬁym

Tinszvildmunguune Wemdadegranasanudnduuissznis

> A bargain by a stranger with a party to a lawsuit, by which such third
person undertakes to carry on the litigation a his own cost and risk, in consideration of
receiving, if successful, a part of the proceeds or subject sought to be recovered :

JaAnassEnInyAnanguaniugnNNinnasBugeNTuAsEAldIY Saumsaadedlunis

]
IS

duduad eusglovilunindauiiganuaglifuidlenfiuussauanuduia (vuzaf)
® Box v. Barnaby, 80 Eng. Rep. 266, 266 (K.B. 1617) quoted in Peter
Karsten, “Enabling the Poor to Have Their Day in Court: The Sanctioning of Contingency

Fee Contracts, a History to 1940” DePaul Law Review, Vol. 47 Issue 2 Article 3 (1988),

p. 232
" Ibid., p. 233
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saunlud a.e. 1853 gasianisalmiesauituildussenefsaniunisel
gINAWINTAATY 7 contingency fee agreement AITUNTUNUIN® LWNEI “AlA5U
pIILFEMEINg UM AR YLl Wiy [ddudremugnuieiiownd auans
Youni ulAnaymegininyInITezlasulduaziAnduninnrsnseinlagUssaniauiao g
liadvesnudedinnniy armeInaruIniunIsnmueaItn (solicitor) iuatassails
91977129 A F S UA N 1gaZIANA NS a1 ” 081alshe To7a15aluarAUARLITY
Y 1 3 2 1 a | 5 M Yo Y a a
yoatnngungluglrsraituiidusdiiesiuinufaviiuy Wldnelminmnuuasuslas

NaNgMIeusiagala

qunseiislul A.a. 1966 AYNTTUITNTINNYUUY (The Law Commission)
1¢l%A27u%iudn Maintenance and Champerty Suilunguanefidnass aunanléiniy
nuanefinend waedimsausliondnnguuneiids deauedinadsmalinszsiydf
QU151 (The Criminal Law Act 1967) Saiiwatsduldluddnun lidinsdayalnng
nszvienanluanuindulilneniunguuiednsely uadwlidesniiuliin udezidunis
nsgvidiliifunnuiinnisegfiniy winnnisnseiladunisdaseussloviasisae
(public policy) maﬁ?u&iauﬁmnamwagvﬁwﬁu NVIYALIUAINGID N1THNTANAY
contingency fees szmﬂwmammLLaz@Jﬂmm%aé’fqmﬁmhLﬂu?iaéfaaﬁmvdmﬁm 1ny Lord
Denning tauandnaralunisviudinanbiludininwad Wallersteiner v. Moir’ A31391
“n1599uvir9emnad Maintenance and Champerty fiitetloariilallild55ana12lun19iiin
msredmnngmngeugInlinseils ssneliduanaiinsyyimsyessuasuligudueaiy
i uazwe ez yuamivaeedinasiene uang e Tauluden s iguuumeily
ARRag MsinuenImGenTasmdununIinuaumserlasy Inemsisensomarsylem)
unsmulunsndduvesgnai wiaudlesurndlnedde nnasitessumdruanisusnsalivus
AR Feduiiudeiingmnearsaussnd (Common Law) lilorvgensulinssvimariuls

w1 IsNIEYAIna1Iiy dewlunisuaasnauselevininmsigouiunaiuiy”

® Peter Karsten, supra note 6, p. 233
? Wallersteiner v Moir (No 2) [1975] QB 373 quoted in Michael Zander,

“Will the Revolution in The Funding of Civil Litigation in England Eventually Lead to

Contingency Fees?” DePaul Law Review, Vol. 52 Issue 2 Article 3 (2002), p. 261
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wonaniu Tud a.e. 1970 awraudnngwang (The Law Society) §lad
Usznmeduiindifidedn “The Memorandum of the Council of the Law Society on Claims
Assessors and Contingent Fees” BuUf111n15%1 contingency fees agreement 517314
‘mnammLLasqﬂmmﬁ?uu“]umiﬂwﬁwﬁﬂmsssﬂuwmﬁm%wmwstm TaeUeyamlilu
ngdiedl 8(1) 11 “wureAIwgiilasuTI RN Wosnd nierndunszuIuTeIsandY g

gdovlaidnidennaslunissuarvrniugiuuveninnswdguignaiuzlasuain

o w [

ATEUIUNITa1 710 uonanuudslaliA19inAINYeIA1I “contingency fee” NI4T

I

Ay tagliruneAusINde “drWaudy (W19 dud1viuiuyveay w5915 IUT 989

AT LAy INFITIgNAIMLATNIL) TamenIuaslasy awizunlunsaliiniilessed

W39NTLUIUNIITIRATAE IS EaUAING 159 7!

Y a

1wl a.a. 1979 FadulndinsSudusrmseadygaawagnsliuinis

va o

NNVUY (The Courts and Legal Services Act) AIENT5U1ENNTI19NT I3 UYelRTIAdl

)

o

ANNILIINISEY IRl EUIEANLAYgNAIILYIN contingency fees agreement Aafiu 4z
binuennuanegnelddvsnauislszns auenaneliianisadiame undngiuie ms
Fngoune1ug1slinya IfﬂEJLQ‘WW3WEJ’WE§L%EJTU’]i1ﬂum$UW]'N 9 nMsauneulagliveu
uaznsau 9 Weliliundmanfifiden1s? #emnil The Courts and Legal Services Act
1990 %ﬂE‘]’ﬂmiajﬁwﬁmﬂawm’]ﬂﬁmmsﬂaﬁm%’udﬂﬂaﬂuimaﬁ%amﬂaqLﬁziwfiéf wiog19lsh
MU contingency fee agreement Ailda19gnnsIany wazmvaulannse lneanizluad

'
a a ¥ =

anSienseafeniuauuiniduresyana (personal injuries) Fanuiganuagsuriiadlagd

ToANAINUININDLLIENToIRIMUIEANULONUENEnTILTaARTUY uiaslitensasdals

Y a v 1

NgnAEINLIAR Tonnatduiniy uiazdegase uinvzegludnuarnisnnatuuudu o

] @ a ao | 13
NIUY LWﬁqu‘UUﬁ\TW“U@W@ﬂaﬁﬂJ’]ﬂ

" The Memorandum of the Council of the Law Society on Claims
Assessors and Contingent Fees Rule 8(1) A solicitor who is retained or employed to
prosecute any action, suit or other contentious proceeding shall not enter to any
arrangement to receive a contingency fee in respect of that proceeding.

" The Solicitors’ Practice Rule 18(2) C

2 The Royal Commission on Legal Services’ Final report.

> Michael Zander, supra note 9, p. 262
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£

WaunsndAginaulud a.e. 1995 Felin1snsnguue The Conditional

o

Fee Agreements Order 1995 @aifluniseunalinuigainuiazanainuasnsayindennas

q @ Y

[ '

ABIAUAIIIINIAMUUIGEIU 58N “success fee” 130 “ArUszauAMUENTY” Faduy

AMWIEANTRURgiuNaAMinInwvesaflduasiksn (Msnnasduiidnagluveutieves

Y

wa A

A1911AAIUVBIATIT contingency fee) UnUnyafilsea conditional fee gnUFuUTILALY
159837 LRgfunsEuIuiatsanNauisadvennasduills :Iundnsagainuienue
105 @eludagiunimualilag The Conditional Fee Agreements Order 2013 Article 5 1w

nsrvuinsaluafansisensesieaiuainuuiniduveayana (personal injuries) 89057

1 ] 1 o v aw dl' o v Ay
Qﬂ?j@l“ﬂ@x‘iﬂ’?ﬂi%ﬁUﬂ’ﬂﬂJﬁ’]Li%lu@ﬁﬁﬁ’mﬂ’]ﬂﬂ%i@ﬁﬁ% 25 uaglumadu 9 NANTBEAL 100

Tug9iu ymawaﬁﬂﬂgwmaﬁﬁﬁamaﬁw%’amﬂaq contingency fee
agreement SewinuNsANNLargnAAAAsuUUAdlY Tusuveangmneatednualsns
Aflnnureuysuasn Tagludfininuaf Giles v. Thompson'® ffimnnunfidaduniiiu fe
Lord Mustill Alléna1liludfininey audn “wanneuweuasdiises Maintenance and
champerty 1 inwnidgaumdunuidaluld arudidyvesiulurasganarsdudaiou
ilosnmsruunsyuaunseissaluatiudaluufounsmonsdumueiiavesfinsnald
usirirusn G matgsosTietlagty ssuumanasnszuIunseAsssuveasufunsaiu
wn dnssvaumsiuiueuduingu fidaudeatodunssuaunsimars siidsasylsinn
ogmeligunvesianinaln Sniamsnseindasa q dougnasasaaulalaedre nasiu

ganaIdelidmuvanegdnsealy”

waAuAnRsnaduiunsuaneiluegiaunn aunsenalud a.e. 2010 18d
n1snsIngranelageifegiuianiuauluning 58AA@) Usgnauiuuinsi 120 ve9
Court and Legal Services Act LiaUgyajlusioazldeann19iilon 15897 “The Damages-
Based Agreement Regulations 2010” Falungunsatuusniioygialiiinisvindennasd
138771 “Damages-based agreement” %30 “dannaslunisimuuaainuigaulagldgiuiu
oA I ° y = v Ao a Y] .
Andgmelugiulunisaiuin” Fuludennasnlidneuziieinu Contingency fee

agreement LilgaudldAsunwana19iuwity InenguineUygRlidonnasninand @1unse

" Giles v. Thompson 1 A.C. 142 (H.L. 1994) quoted in Michael Zander,

supra note 9, p. 260
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ilaaniglunisadund tie1iun15979145997U (Employment matter)™® wintu a9
1 = <M va a = LY = = v v YA o oA
o Tud a.e. 2013 Aladin1snsnguunednvilsadu FainaddulddoTun 1 wwieu a.a.

Y]

2013 A® “The Damages-Based Agreement Regulations 2013” %ﬂiuﬂgﬁm SPRRIDEY

(%
[

unlgafveneveuwanisoygnliniedy waghifinadunisenidnnguuneaduidy dalu
d‘ o g

“The Damages-based Agreement Regulations 2010” 39§9asldUeAuAvU& a1 Nvinau

neunngvueatulvdazinalddehu auaiuluae’
3.2.1.1 unm3luinganunsingdeayn

19 The Damages-Based Agreement Regulations aUuU A.A. 2010 wag atu
U a.d. 2013 dnsUelAnssuiunis “neu” msviduanlivaneyusens faduntirfives

NugANNlUNISANIUN S WY

The Damages-Based Agreement Act 2010 Lﬂjaaﬁnﬂﬂgwmaaﬁ'ﬂmi Ao
“The Damages-Based Agreement Regulations 2013 ﬁmzﬁﬁng%mmﬁ%ﬂ A.A. 2010 §3A9
fnataduldtutonnasssnimnemiuuargnanaluadfifsaiunsieussouiivhiuneu
nguuneatul a.e. 2013 dnaderuld Fsdndudesdinuaugiuluse

Y] va o

undyaiingvsneatul a.a. 2010 4 A vualdadyyidignuigainudes

)

[

wansdeyaneluiluanednualdnes (in witing) Wudedyaydhegnanuvsiuneufiaziinig

Y
avaneliayaLeyindyg
(1) amumizﬁ%qqﬂm’ma’mwmamwaauLﬁmﬁmwahs Tunnsnseyinnis
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> The Damages-Based Agreements Regulations 2010 Regulation 1(2) In
these Regulations “damages-based agreement” means a damages-based agreement
which relates to an employment matter.

' The Damages-Based Agreements Regulations 2010 Regulation 2(2)
The 2010 Regulations shall continue to have effect in respect of any damages-based
agreements signed on or after the date on which these Regulations come into force.

' The Damages-Based Agreements Regulations 2010 Regulation 3
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¥ The Damages-Based Agreements Regulations 2010 Regulation 2
¥ The Damages-Based Agreements Regulations 2010 Regulation 5
%0 The Damages-Based Agreements Regulations 2010 Regulation 6(3)
! The Damages-Based Agreements Regulations 2010 Regulation 6(2)
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2 The Damages-Based Agreements Regulations 2010 Regulation 6(4)
> The Damages-Based Agreements Regulations 2013 Regulation 1(5)(b),
The Damages-Based Agreements Regulations 2013 Regulation 5

* The Damages-Based Agreements Regulations 2013 Regulation 7
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# The Damages-Based Agreements Regulations 2013 Regulation 4(2)
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6 The Damages-Based Agreements Regulations 2013 Regulation 4(2)(b)

" The Damages-Based Agreements Regulations 2013 Regulation 4(3)

“8 Peter Karsten, supra note 9, pp. 234 - 235
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? Arden v Patterson, 5 Johns. Ch. (N.Y.) 44 (1821)
0 Key v. Vattier, 1 Ohio 132, 152 (1823)
! Rust v. Larue, 14 Ky. (4 Litt.) 411, 418 (1823)
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*2 State v. Chitty, 17 S.C.L. (1 Bail.) 375, 400 (1830)
** Lytle v. State, 17 Ark. 608, 628 (1857)
** Christie v. Sawyer, 44 N.H. 298, 303 (1862)

> Emons, W., Conditional and Contingent Fees: A Survey of Some

Recent Results, (Wiesbaden : Gabler), p. 327



67

Mo = LY a a Aa 1 1 & o = o
‘vﬂ,mwamsmmiamﬂumuammamumagmmgwmaamﬂummumn mi”]z:gmusnmﬂu

Y

a

winfanlugnuifanainnssy (ndustrial Revolution) NnelviingURinnainnis
99d1MNT3Y (Industrial Accident) FuaNINefUTLTULTNIU Uiyanamaitulddvuniely

a oA CY Y] a a Y o 14 1 Aa o < .
ﬂ’]iﬂ@\iﬁﬂL‘W@UQF’]U@’]QJ&‘Wﬁ%@QWNI@ ﬁﬂJﬁU’]"D’N’J’]ﬂ’NNWNﬁﬂUﬁU“LﬂU Contingency Fee

all

Contract ﬁ]qaﬂmmlﬁmw&ﬂwmﬂawl A8 wswéiumaﬁammiamamﬂmaqmmumu

anald FefuuAnihnsviailiindygyirul wsnaneifunslafudvstuiuguvesyana

<9

Tunsiingnssuiunsefisssn®

Ao luUNEMRIINN1TOYYIAIALINTTYIN Contingency Fee Contact 58%ina
NUYAUUALYNAUNDE 198U LWATMARYENLNENTFoITN1 (The American Bar

Association; ABA) ﬁlﬁaaﬂﬂgﬁﬁﬂﬂﬁ’l “The Model Rules of Professional Conduct” #1358

[

“Model Rules” Tu dufiaunnuasgluandgusnfldsululdlunatzveswmu (unifuuady

uadvlefideifisanaigifeafidnistyad Professional Attorney Conduct Tsduldluvasy

YDINULDY)

[y

Model Rules ludiuiifganudyayr91931aulugluuy Contingency Fee

AR}

[
Yo A

Contact fillemluuntayeld eduiulansi
3.2.2.1 uvnmaluiganunsvingdeayn

Model Rules ladgyafAlvin1ssusesimuiganutazgnauaInnsadnvi

AeUeyna ’]Q’J’]?]’J’IQJV]M“ZJEJG]ﬂaQLﬂEJDﬂ‘Uﬂ’ﬁﬂTM‘LJ@ﬂ’]G]EJ‘ULL‘V]‘LJ‘V]LUUIU@WNN@@@W@@%UVM

ﬁmwi%Lﬁuwaﬂﬁiuﬁaﬂé’WidUﬁ3S

(1) ARLNEINUAIUAUNUSIUATIUATY LU NISHBIAEN NSHEWS N

ALAEINVTERUETUALY kaznSdanTNSngauunu

*® Adrian Yeo, supra note 3, p. 91
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*® The Model Rules of Professional Conduct ; Client — Lawyer
Relationship Rule 1.5 Fees section (d) (1), (2)
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* Eyal Zamir and llana Ritov, “Revisiting the Debate over Attorneys’
Contingent Fees: A Bahavioral Analysis, Journal of Legal Studies vol.39, 2010, p. 250
2 South African Law Commission, “ Project 93: Speculative and

Contingency Fees”, 24™ Annual Report, 1996, p. 29
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Operative Ltd 2004 (6) SA 66 (SCA)
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% Obiter dictum: word of an opinion entirely unnecessary for the
decision of the case. A remark opinion expressed by a judge in a decision upon a cause
and not directly upon the question before the court or upon a point not necessary
involve in the determination of the cause.

" Papers of South African Association of Personal Injury Lawyers

* Thusi v Minister of Home Affairs 2011 (2) SA 561

* Thulo v Road Accident Fund 2011 (5) SA 446 (GSJ)
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HALIARAIUNaNNgUUIEABNLOUaDT (Common law contingency fees agreement)
AnTula! waznsdliifuauaynsdiiudayi5vwing National Potato Cooperative Ltd. fiu
FIF sudunsaififesdndunundnasulauasiisenia “Champerty” tlasainladlaiduy

dyayrseninaupmaniiyInmisanungraneiugnay

Usziiiufl 2 SAAPIL aldudedn nmsiienalafiussvingiuinnisvidyaiazdes
Juluaudeiseniesntvualilunsessdyaiuiitdu dnavinldnsessdyainmiutu
TnRasgossuynuInsT 9°2 uasndnidfisssy (The rule of law) muuns1 1) szl

nsidenufUanlsvena uasliefsssudenuisninuuasgnay

>! Tjatji and others v Road Accident Fund 2012 ZAGPJHC 198

°2 The Constitution of The Republic of South Africa Chapter 2 Bill of
rights Section 9

(1) Everyone is equal before the law and has the right to equal
protection and benefit of the law.

(2) Equality includes the full and equal enjoyment of all rights and
freedoms. To promote the achievement of equality, legislative and other measures
designed to protect or advance persons, or categories of persons, disadvantaged by
unfair discrimination may be taken.

(3) The state may not unfairly discriminate directly or indirectly against
anyone on one or more grounds, including race, gender, sex, pregnancy, marital status,
ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience,
belief, culture, language and birth.

(4) No person may unfairly discriminate directly or indirectly against
anyone on one or more grounds in terms of subsection (3). National legislation must
be enacted to prevent or prohibit unfair discrimination.

(5) Discrimination on one or more of the grounds listed in subsection (3)
is unfair unless it is established that the discrimination is fair.

>> The Constitution of The Republic of South Africa Chapter 2 Bill of
rights: Section 1 The Republic of South Africa is one, sovereign, democratic state

founded on the following values:
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(c) Supremacy of the constitution and the rule of law.

>* Harksen v Lane NO and Others (CCT9/97) [1997] ZACC 12

>> The Constitution of The Republic of South Africa Chapter 2 Bill of
richts: Section 10 Everyone has inherent dignity and the right to have their dignity

respected and protected.
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*® The Constitution of The Republic of South Africa Chapter 2 Bill of
rights: Section 14 Everyone has the right to privacy, which includes the right not to
have—

(a) their person or home searched,;

(b) their property searched;

(c) their possessions seized; or

(d) the privacy of their communications infringed.

>’ The Constitution of The Republic of South Africa Chapter 2 Bill of
rights: Section 34 Everyone has the right to have any dispute that can be resolved by
the application of law decided in a fair public hearing before a court or, where
appropriate, another independent and impartial tribunal or forum.

*® The Constitution of The Republic of South Africa Chapter 2 Bill of
rights: Section 35(1) Everyone who is arrested for allegedly committing an offence has
the right—

(a) to remain silent;

(b) to be informed promptly— (i) of the right to remain silent; and (i) of
the consequences of not remaining silent;

(c) not to be compelled to make any confession or admission that could
be used in evidence against that person;

> The Constitution of The Republic of South Africa Chapter 2 Bill of
rights: Section 35(3) Every accused person has a right to a fair trial, which includes the
right—

(h) to be presumed innocent, to remain silent, and not to testify during
the proceedings; (i) to adduce and challenge evidence;

(j) not to be compelled to give self-incriminating evidence;
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%1 The Contingency Fees Act 1997 Section 1(v)
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% The Contingency Fees Act 1997 Clause 2(2)



82

uni 4
UNIATIZH

va Y
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p1avhmenule LWiwLﬁuﬁi’wuauﬁulﬂuﬁuﬁa315%%1@83’3L‘q"auim'ngﬂmméfawumﬁwhﬁgu GR
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A537109 Tunses st AnuIgnm w.a. 2477 1101 12(2) “idoniignai

a

arlavgnaaulnggesauasuliioiiessosiilunsadsumyadld o ndunu g3re9ud

o9 Inga5aya uvaerdnnsndauiiuyainimeussdeldungnaaim” Ssnnsdayaltu

[
[
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msﬁwé’muzgﬁwi'1mmﬁﬁﬁi’famﬂaqﬁfmmammiugﬂLLUU percentage contingent fee %39

N13MMUAAIMNUIEANUIABLUIEILINRUTIGNAIINALIATUAILATININYT AuAIIUrNNY



85

[
[
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Juanuiu sudunistareuselevdansisug (public policy)
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Uszloiunin15viidyg191991aunldenna i uAIND ULNULUY
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1> Adrian Yeo, “Access to Justice: A Case for Contingency Fees in

Singapore” Singapore Academy of Law, Vol. 16 (2004), p. 99
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