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ABSTRACT

This thesis aims to study the interrogation process at the investigation level
laid down by Article 133 of Criminal Procedure Code focusing on

1. Issues on evidence gathering at the investigation level arising out of a
lack of witness’ cooperation in giving their statement to the inquiry official;

2. Issues on summoning an alleged offender to give a witness statement
which prevents officials from acquiring facts from such an investigation and which may
jeopardize the rights of such an alleged offender; and

3. Admissibility of a statement given by the defendant at the investigation
level when it was necessary to interrogate them as a witness and where the inquiry
official did not do their duties on witness inquiry stipulated by the law.

This thesis studied principles of criminal procedure on evidence gathering
at the investigation level, focusing on secrecy; it is accepted that, in the primary phase
of evidence gathering, secret proceedings provide better investigation and evidence
gathering results than proceeding in public. This thesis also studied a witness’ rights,
duties, responsibilities and exemptions thereof in giving a statement to an official in a
criminal case, including the concept of allowing the presence of a lawyer during the

interrogation in the evidence gathering process at the investigation level, according
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American and French laws; and the concept of allowing a lawyer or consultant to join
the counterparty’s interrogation in Administrative Procedure Act, B.E. 2539

The study found that

1. Although the interrogation during evidence gathering at the investigation
level in Thailand holds the principle of secrecy, the principle and its exemptions are
not clearly stated as they are in French and American laws.

2. Inquiry officials under Thai Criminal Procedure law are excessively
authorized to summon people for interrogation without checking their status despite
the fact that the interrogation of an alleged offender and one of a witness are different.
A witness has their duty to answer questions about others’ crime, they cannot be an
alleged offender or a defendant afterwards whereas an alleged offender’s statements
are facts that can link them to the crime, they might answer questions that can
incriminate themselves and they could become an alleged offender or a defendant
afterwards.

3. Even though French and American laws stipulate that investigations
must be secret but during the interrogations, arranged to clarify issues or correct
evidence gathering process, an alleged offender can meet and consult their lawyer,
the lawyer can also join the interrogation to advise and give consultations on the
alleged offender’s legal rights under conditions stipulated by law and in compliance
with secrecy principles.

4. Although witnesses in Article 133 of Criminal Procedure Code have the
privilege against self-incrimination and inquiry officials are obliged to inform them of
such privilege, secrecy principles provide no rooms to audit whether the officials have
done so. In addition, there are no provisions on whether such a statement is admissible
if the officials breach the law.

Furthermore, despite the officials informing their privilege against self-
incrimination, an alleged offender has a duty to give a statement as a witness and face
liabilities if they resist. This causes confusions on rights, duties and liabilities of an
alleged offender when they are summoned to give a statement alone; they might not

know whether the interrogation would lead to self-incrimination and they might not
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know consequences of refusal to give a statement. That would affect credibility of
statements made at investigation level.

The lack of secrecy principle and its exemptions during interrogation
process at the investigation level in Thai law, especially during the interrogation of an
alleged offender, makes evidence gathering process at investigation level incompliance
with the principle of accurate, quick and fair investigation. This thesis therefore
comparatively analyses principles and issues and suggests methods to resolve issues
on pre-trial interrogation process by allowing witness to meet and consult their lawyer
or consultant and ask the lawyer or consultant to join their interrogation under

conditions and regulations stipulated by law.

Keywords: Investigation, Secrecy, Privilege against self-incrimination, Witness, Alleged

offender, Defendant Lawyer, Consultant
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'% Federal rules of criminal procedure rule 7 (b) “Waiving Indictment. An
offense punishable by imprisonment for more than one year may be prosecuted by
information if the defendant—in open court and after being advised of the nature of
the charge and of the defendant's rights—waives prosecution by indictment.”

' 'Wayne R. LaFave, Jerold H. Israel and Nancy J. King, Criminal

Procedure, Third Edition, (St. Paul, Minn. : West Group, 2000), p.406.
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12 United States v. Calandra, 414 US. 338,343 (1974).

13 Wayne R. LaFave, Jerold H. Israel and Nancy J. King, supra note 11,
pp.404-406.
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p.400.
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' Federal rules of criminal procedure rule 6 (e) (2) (B) “Secrecy

(B) Unless these rules provide otherwise, the following persons must
not disclose a matter occurring before the grand jury:

(i) a grand juror;

(i) an interpreter;

(iii) a court reporter;

(iv) an operator of a recording device;

(v) a person who transcribes recorded testimony;

(Vi) an attorney for the government; or

(vii) a person to whom disclosure is made under Rule 6(e)(3)(AXii) or (iii).

" Wayne R. LaFave, Jerold H. Israel and Nancy J. King, supra note 11, p.
a17

8 R. Michael Cassidy, “Silencing Grand jury witness,” Indiana law journal,

vol.91, no.4, p.4. (2016)


https://www.law.cornell.edu/rules/frcrmp/rule_6#rule_6_e_3_A_ii
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' William B. Lytton, “Grand jury secrecy—-time for a reevaluation,” The

journal of criminal law and criminology, Vol.75, No.4, p.1104 (1984).

0 Federal rules of criminal procedure rule 6 (d) Who May Be Present.

(1) While the Grand Jury Is in Session. The following persons may be
present while the grand jury is in session: attorneys for the government, the witness
being questioned, interpreters when needed, and a court reporter or an operator of a
recording device.

20 wsines ABevady, 879Uaq (5993507 1, W.116.

22 Wayne R. LaFave, Jerold H. Israel and Nancy J. King, supra note 11,

p.414.
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?* Michael G.Heitz, “The rights of a witness before the Grand jury,”
Missouri law review, Vol.43, Iss.4, p.715 (1978)

> New York Criminal Procedure Law Article 190.50 Grand jury; who may
call witnesses; defendant as witness. 2.The people may call as a witness in a grand
jury proceeding any person believed by the district attorney to possess relevant
information or knowledge.”

%6 J.S. Attorneys' Manual Title 9-11.-151 - Advice of "Rights" of Grand
Jury Witnesses “... A "target" is a person as to whom the prosecutor or the grand jury
has substantial evidence linking him or her to the commission of a crime and who, in

the judgment of the prosecutor, is a putative defendant.....
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(3) wihitEuIuay
wenuyanaiiviagfosauusunounaglrtosd
(4) wihilnaudaufleaudndase
\esnnenuiiniiifiagdesmeumaulnsanudngas mnneu
TtesmsuduiangulinusuRagiuudsanuia (perjury)
3.1.2.2 ENSVDINYIUYAAA
(1) tondndiazlailFfosdnduufiindronuias
qﬂﬂaﬁmwf’faaﬁﬂumiaaumwm Grand jury aglasunns

AuATBAUgItUNEuUAraiidnAaluguiansan®® sundnnislusgsssuyaaduudile

?T'Wayne R. LaFave, Jerold H. Israel and Nancy J. King, supra note 11,
p.4d7

%8 Branzburg v. Hayes, at 408 U. S. 682 and 408 U. S. 688 (1972)

# Blair v. United States, at 250 U. S. 282 (1919)

30 Wayne R. LaFave, Jerold H. Israel and Nancy J. King, supra note 11,

p.406.
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Mends® uendnieagaan (supreme court) IdSusasinonans ilidossniuufinsse
autesannsasslalunszurunsasvalulaegnyulvg Grand jury ilosannisasuay
ndunsesmeundngulnegnyulngidunisdiduaiongn uazmsiinetuyanaiiviifides
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Q‘ U d‘

n1siilenansunuanangnuangisenliinlinesdreamzgnyu
IngjuenaniBunistesiuldliinnisldsruialnedvevveudininau Inennsdedauli
fovmiiusnusmueds® Sudunstestuliliinishdessifululdidundngruluns
Usnusuaratumndesanifusias®® uwieghdlsfnumnnewldaazienans laens
Tifesmdunsusnunuesudr newsimihiifazdeslamedoyaiiieatosivdeianss

Aenanaviavue llausaenendnd (privilege) na1osladnaelu® Fesnisaaziendand

! Murphy v. waterfront Comm?’r, 387 U.S. 94 (1964)

2 \Wayne R. LaFave, Jerold H. Israel and Nancy J. King, supra note 11,
p.447.

** Kathryn E. White, “What have you donewith my lawyer: The Grand

jury witness’s right to consult with counsel,” Loyola of Los Angeles law review, Vol.32,
Iss.3, £.927. (1999) and United States v. Monia, 317 U.S. 424,427 (1943)

** Michael G.Heitz, supra note 24, p.729.

*>Wayne R. LaFave, Jerold H. Israel and Nancy J. King, supra note 11,
p.4d7. and Counselman v. Hitchcock 1892

*® Rogers v. United States 340 U.S. 367,373-374 (1951)



78

i 1

(waive) azneudulilnuanuadasle uas n1saaziendansvesneulunisasvaiu Grand

s
a

jury agliddindnsneiluniseraendnslugiusgdemnmniinisiesadengy ety

=1

(2) ansnazlasunisudaiiou

& 1
a

wnansnaglilidesdnduuiindrenuesdslasuseily 5"

Amendment tunaanAinIne1A1agegn (Supreme court) luad Miranda v. Arizona®®

o Aa

ANMNINETUARAINETY ANALILAANANLNUINANAUA LI TN NI UAITIARDIANTUNITHI

a

FoUUAAA NI IUALENAVEVRNYT foulsumiun1saauaIuUINA (interrogation) 158031

aa aa a A

“Miranda warning” lng@aadslmmsiuin wiildnsfnaglilinig (right to silence) @siinla
natamsaluldduvlaluguaia walldnsnarusnwinuisanuuaziidnsnagv
ningaegslusgnitmsaeuaiu mageantuafilalivanaiimnyanalidlasuns

¥ A a a il 1

LIaLfoufadEnSse 9 AeunisaeulInAlasdntnauensIa linaslugiueneiu wse
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ARBauad J99 57 Amendment UszasAvglianuduasesagliaunafinvuliiag
Ansiazlasunisudafiounns q a1 Miranda warning \undnnng
.:4' N g v o A v o o Y A
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waninauiaenasliigninanldlunssuiunisasuaunigldnisadunisvesanzanyulng
Grand jury® iiesannneuyanaiintnagdedidesd weruaunsaufaslineudiay
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a

avsTazldlidesanduufinvnonuies™

37 Wayne R. LaFave, Jerold H. Israel and Nancy J. King, supra note 11,
p.453

*% Miranda v. Arizona 1966

* United States v. Mandujano, 425 U.S. 564, 580-581 (1976)

% United States v. Mandujano, 425 U.S. 564, 572 (1976) wag United
States v. Calandra, 414 U.S. 338,345,353 (1974)

i Wayne R. LaFave, Jerold H. Israel and Nancy J. King, supra note 11,

p.451
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nnsaaziendnd neulsaazianansegrudulalasdnlanavesnisaazdnsiunad ““lunis
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N13ABUAINNINAINDUVBAYINAYI IgNTRIAReTYT doafs1e quasYIaINnTalddun
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v 1
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ANURALA
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Y

A g a Y] Y] = Y A q' X% o 1 .
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q
(%
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2 Ibid., p.451.

# U.S. Attorneys' Manual Title 9-11.151 - Advice of "Rights" of Grand Jury
Witnesses

“ United States v. Washington, 431 US. 181, 186 and 190-191
(1977); United States v. Wong, 431 U.S. 174 (1977); United States v. Mandujano, 425
U.S. 564, 582 n. 7. (1976).
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5 Wayne R. LaFave, Jerold H. Israel and Nancy J. King, supra note 11,
pp.452-453

“®In re Groban , 352 U.S. 330 (1957)

* Kirby v. Illinois, 406 U.S. 682,688 (1972)

8 United State V. Mandujano 425 U.S. 564 (1976)
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Hus13u (admission) ude THlumsfigaiindrsvhareiudnmeundngiu sauvsansnsold
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LoNAYS w57 Amendment wd? NuIBANLSEBNTATILIMABNIALTUNTABUAILYDS
anuzgnaulvgle 1esannuneauiyames mnumangvsiBannImeILYAAa 51U
oyalanazifuusslovisenssiurumeundngiu wazdeyalaiinazgnyulngdeanis
wnnimeuyana uanmmusauldidlusuiuumnamaiisiniuvemtneusens
Wa2 nurgaugeldlaussiudidgassAtanu inlraiunsawusiiweulaedied
Uszansnmuarliteyaildulsslemnisogund™

4). MslasunuIsmdokurinnnuIeaIy stglinguanaIm
nafuvsoAuANaTineuRzde sy lusEnintanisasulnAisade nsfinetudaiig

NRUAANEUIIAINAMUNAGUNAZADILN DAY Aztrlvineuaunsalrtesmlanuinay

* Wayne R. LaFave, Jerold H. Israel and Nancy J. King, supra note 11,
p.486

>0 Kathryn E. White, supra note 33, p.928.

>! Michael G.Heitz, supra note 24, p.721.

> Kathryn E. White, supra note 33, p.931.

>® Ibid., p.932.
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M1y Federal rules of criminal procedure rule 6 (d) lﬂﬁai\gzy’miﬁ
nuneALEmITIgTmuneuyana Tuszwinefinewlvidesddenuzanyu wiflald

va ¥ a

nsUgaRiudliluneiueonainiesiiansanluszningnisaaualuilaUsnwimuie a1

o

nseygauiidudnunsianizresmasguianas (Federal court) Ssusiaziamsiuasa
gilmnuuana1afiy drunneIuansaesnInesaeuaiie U v musamilFnne
ndenlasuAIny kazaru1saUInyImuigaulannAInIL wRuIRIRgIuIAIaaE
aun I lilInymueauynAan mnusnginmaulifinugeindudeu® mnweu
yAAafeINIsiazeenluUing 4eUANNLNEAINLYBINLUDNTBIADUAIU NENUYARAFBN
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NUIAMNUVBINYIUANITAANATUNITANTUN1INTONTAUAI UV 0IAUEgnYUla
uenaniadumsduasosonansvemeuiieylilvifesdufuufinsdenues
dmsunsilesafiongnsermanasy State court ndinnussnsgndadu
Tdedldrilesioyanlag Grand jury (indictment) MseygAlimunenBIiandidms
Tunsfinnsandeygnliflesniues Grand jury 15enin State model 1uguuuuves ung
1835 wu Colorado ,Michigan ,Georgia ,New York ﬁaﬂému’miﬁqﬂﬂaﬁﬁwﬂ’lmﬁﬁaﬂﬁﬁﬁia
Grand jury @unsausnemuieauesaulaluiesinnisaevailu lagludsseanluny

VUNEANUBNTBINANTT kil lilanunsaayInliansiuineiuyanannau wiag1atos

>* Ibid., p.934.
>> Leah Kaplan, “CPL § 190.52: Statute amended to give Grand Jury

witnesses limited right to counsel,” St. John’s law review, Vol.53, Iss.1, p.140. (2012)

>® Kathryn E. White, supra note 33, p.935.
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>T Ibid., p.935.

*8 NY Criminal Procedure Law 190.52 (1) “Any person who appears as a
witness and has signed a waiver of immunity in a grand jury proceeding, has a right to
an attorney as provided in this section. Such a witness may appear with a retained
attorney, or if he is financially unable to obtain counsel, an attorney who shall be
assigned by the superior court which impaneled the grand jury.”

> Massachusetts Criminal Procedure Rule 5 (c) “...The attorney for the
witness shall make no objections or arguments or otherwise address the grand jury or
the prosecuting attorney. No witness may refuse to appear because of unavailability
of counsel for that witness.”

9 NY Criminal Procedure Law 190.52 (3) “The superior court which
impaneled the grand jury shall have the same power to remove an attorney from the
grand jury room as such court has with respect to an attorney in a courtroom.”

1 NY Criminal Procedure Law 190.25 (4) (a) “Grand jury proceedings are
secret, and no grand juror, or other person specified in subdivision three of this section
or section 215.70 of the penal law, may, except in the lawful discharge of his duties or

upon written order of the court, disclose the nature or substance of any grand jury
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testimony, evidence, or any decision, result or other matter attending a grand jury
proceeding....”
%2 Catherine Elliott, French criminal law, (Devon: Willan Publishing,

2001), pp.12-13.

6 John Bell, Sophie Boyron and Simon Whittaker, “France criminal
procedure”, Principles of French law, 2nd ed. (Oxford : Oxford University Press, 2008),
op.127-128.

6 Catherine Elliott, supra note 62, pp.13-14.
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% Catherine Elliott, supra note 62, pp.14-15.
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