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ABSTRACT

This thesis aims to study the concepts which originate the determination
of offences on malfeasance of state enterprise officials, Thai laws and court
judgments in such cases and foreign laws. It will also analyse the liability of state
enterprise officers for misconduct in office, inequality of liability among state
enterprise officials for misconduct in offices which are highly problematic up to the
present. Furthermore, it will recommend plausible solutions to enable more efficient
application of the laws on anti-corruption on state enterprises.

The Act on the Offences Committed by Officials of State Organizations or
Agencies B.E.2502 (1959) determines the offenses of state enterprise officer in some
sections only. In addition, even though the Penal Code governs the offences of
officers and malfeasance in office, the definition of “officer” under the Penal Code
does not include all state enterprise officers. In some cases, it is not possible to
apply the Penal Code. However, the Organic Act on Counter Corruption, B.E. 2542
(1999), which is the act on anti-corruption, includes state enterprise officers in the
definition of “state officers”, but address the offences of officers and malfeasance in
office only in a few sections. It can be seen that the three laws are similar but there
is a gap and overlap which cannot thoroughly and efficiently prevent and counter

corruptions in state enterprises. They are also confusing for state employees,



(@)

including “officers”, “state officers” or “employees”, and for law enforcement and
the public as well.

From the abovementioned problems, this thesis proposes that Penal
Code should be amended using public authority, especially on the definitions of
terms. Also, the offences on malfeasance in officials should be included in the Penal
Code, which is the main law governing criminal acts. In addition, it is recommended
to amend the rate of fine punishment to be consistent with current social
circumstances for better law enforcement to effectively prevent and suppress

corruption-related crimes.

Keywords: state enterprise officials, state enterprise, Malfeasance of State Enterprise

Officials
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mediu Snrswvsuntyafeendu 8w tdun undaa Aty (General provisions)
n11AN15U03UN15%339 (Chapter 2 Preventive Measures) ¥13AN1SAVUAAIILRANA
91 mazn1sUsAuldnguune (Chapter 3 Criminalization and law enforcement) 1339
A58 119UTEINA (Chapter 4 International Cooperation) #12AN1TAARN M
dunsweau (Chapter 5 Asset Recovery) RUINAINYIOLUNADNIITVINITUAZNS
LLaﬂLﬂﬁausﬁayjaﬂﬂiaﬂi (Chapter 6 Technical assistance and information exchange)
nanalnlun1sufiAniueydyyn (Chapter 7 Mechanisms for implementation) wag
wﬁzyajaq@ﬁw (Chapter 8 Final provisions)2
3.1.1.1 de1uA1d1 “Wamdiivesdy” mueudyravuszunviidn
AENISABAIUNITNAIA A.A.2003
MderumAsatuidmiifivessy vingegludygdvuan 1

'
LY va o

v 3
undryalAnalu e 2 (a)” 1

" suRedin, “aruRegudndnauufiivihiledveunudseanangmune
9197 41937 157," (NeInusumUnden AuzdRA1ans IINeISUsIIUAIERNS, 2555), U.
53.

? United Nations, “United Nations Convention against Corruption,” Accessed
June 5, 2016, https://www.unodc.org/documents/brussels/UN_Convention Against
_Corruption.pdf

? Article 2 (a) of UNCAC 2003 provides : ““Public official” shall mean: (i) any
person holding a legislative, executive, administrative or judicial office of a State Party,
whether appointed or elected, whether permanent or temporary, whether paid or
unpaid, irrespective of that person’s seniority; (ii) any other person who performs a
public function, including for a public agency or public enterprise, or provides a public

service, as defined in the domestic law of the State Party and as applied in the
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3.1.1.2 AdnuAafad undandINYa i I Nvessgauaydyan

AnUTEYIBIRI1RUN1TABAIUNITNTA A.A.2003

pertinent area of law of that State Party; (i) any other person defined as a “public 4
Council of Europe, European Treaty Series, No. 173. 5 lbid., No. 174. 6 General
Assembly resolution 55/25, annex I. 8 official” in the domestic law of a State Party.
However, for the purpose of some specific measures contained in chapter Il of this
Convention, “public official” may mean any person who performs a public function or
provides a public service as defined in the domestic law of the State Party and as

applied in the pertinent area of law of that State Party.”



68

o
LY o

audygyradulliiansedAynsounquiauinsniswasngnueily

N3RoRIUN1SNA3A Tntsudsuntaafeondu 8 nuan laun
(1) nunn15Ua9iuN159a3n (Chapter 2 Preventive Measures)’
undygAlunmnaindnaseuaguunasnistestunisyaiaiily
aasguazaratenyy lid1anidu n15dadedndneniasy winsnisauluselalunis

a

aduauun1INIsiuemssAnIsdles unsnisuseiuaududassuazduasuasusssy

v v

YBINEAAINITUALEUNTT NMTATVAYUAINTINTDTENINMUIBNUVDITTAUNUIBUY

o9

WNTUNLNYIVDI N15UBINUAIUTALEITENIN9USEL ovidIunuwazUselavid@rusiuuad

'
v

ofntumsvIaiimihivesigiiateenvieindoaeny nisatuayunisidiusiuves
aavszrdany Tnensidamedoyariinaisunaisisasusgradanirsuaslsiilnmede
AI1891UNTTNITA LA
(2) nuann1siIuaANEANIeIgILaznIsUIAuldngrane
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L YYRauINIa uavae, “‘wuﬁmmLLawmmwsamaaUsuLwﬂlmlumiﬂgum
MUBUFYIEVUTENIYVIFTWNIENITABAIUNITNIITA A.A. 2003,” AANIU, U7 55, atuit 3, u.
45-46. (AUYIBU-5UINAN 2551)

5 s Y] = v v gy
tUINA ELQVT']QJ/ Y AGIP I 57EJ\T]UQUUﬂ@JHﬁﬂHﬂiQﬂ"ﬁﬂﬂwqﬂfl'ﬁUQﬂUshjﬂaﬂllflﬂﬂflﬂ

ANUEARINUSEINANAMINE Y UAEIRUINTN LAY SANMYYE, (2558), U.96.
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(3)  “UIANITAMUAANRANIBIYIwaENITUIAUTENY U

(Chapter 3 Criminalization and law enforcement) °
svualvinisnsgyiuisegeilildimunlilungvaneniglues

ssonduanufiansenn wielviaseunrqunsnasaldodieniraenanndstu deanisnserin
mmﬁmawwmwszmimaié’fsﬁ'awLLﬁqauﬁmmﬂﬁﬁﬂwumiﬁ%’gmﬁﬁmﬁmumiﬁlﬂugm
anufiauiisdy Toun nsliauuuunidmihivesisunadisssmasasidmiinfivesesdnig
sEalsuing sedusEnieisUIaTinIn suasedeu TanfanisSenvienssulsslen
voudminiidinanduauineigl n1sdneen Weadwdedndeaammingauves
Fmthilvesiglasianu wazdmualinisliauuuuiyanalunisnuenvudumiia
9191 (Bribery in the private sector) uanaintiudinseunaugTunAndu Téud sld
svisnariiolileundauseloniduiveu (Tradine i influence) N33 578RaUNG (Llicit
enrichment) nsfnganningluniaenau (Embezzlement of property in the private
sector) nsnenvingauldunainnIsnseyheuRe (Laundering of proceeds of crime)
nsUndamingaudslinaevdsnisnsgyiainuiin (Concealment) N3tAvan9nsEUIUATT
yfisT3 (Obstruction of justice) nsfwuaegANLdMSUAAAATIRTuAn Ly
Tflszoznanuuiu vieliergauaznangaeglunsdifgnndriminavniinszuiunis
gAsTsuauliaafmInaduaflusganAle

(4) BUIAAMUIINLDTZRI19USENA (Chapter 4  International
Cooperation)7

(%
o w a 14

anszdrdglunuini Mmuualvsgaifassedianiiusiuiiolunis

1%
Y |

Prewmdanuuaziuluningmuie (Mutual legal assistance) AILANISAUAIUADUAIU WAy
NILUIUNITUINIUIE M98 LaEN1UNATEUNEIAUNITYITA NTEES1ed1muAY

(Extradition) NiMuualisgaiAfesdeSedmuuwauliiniu

(5) uaAn1sAnauAUNSWEAY (Chapter 5 Asset Recovery)’

6 A& v 1Y) U a a P P A A

(N979, U.96. LA WEAU AUALANUN, B NKUA7 t9NaTIaY 1, 1U.54-55.
T & o

LANDN, U.96.

8 & o
LANE N, U.97.
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: : : : 9
(Chapter 6 Technical assistance and information exchange)
arszafglumnai nantswnsnslunsineusy 198 wagnns
= 14 gj 4 ! A a LS ! o a 3
wandgudeyaniuiainisiianudiswmisianifsulseaunisalsenineszn1Auagesins
! A a Y
LWINIUTEINANLNYIVDY
(7) waranalnlun1sujifniuaydayeyn (Chapter 7 Mechanisms
. i 10
for implementation)
Amualaiinuseyuingvesignifeydyyinisuseyuvessgnif
suwsunumThnvesheauunslunussyulvgvesssnia
o wa . ox 11
(8) unleyaiAgaving (Chapter 8 Final provisions)
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dmenduniseeniu nishinuiugeulasnisnieeyiinisiinalddsfunsudlufiudiunis
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3.1.2 nMINYENIFaLIENT

ansgalsniinsmvuaaldenud1dn “1minNvessy” wavdinig

Ay y & A LY L%

MuupAusuRave i mtnfvessglunsujifnialiduses q lnaduundygfnu
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v v o [
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9 & v
LI9EN, U.97.

10 & o
119879, U.97.

11 & o
LANON, U.97.
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3.1.2.1 lg1uA31 “IWmtNveedy” MunguuIganigaluEnn
12 « ° a « ¥ v o vy, .
Tw 11msn 201 dnasimueieny “lW1ninfveesy” (Public
. . 13 d! = a 4 U ] a

official) Tux1m51 201(a) ™ Fanu1eds au1TNanIALLNTA HUNUNATY ©3aNTINIENIT
Usedn lidneunsaidnsudmiunis v3e 13mii vsegndne nIeyanadanseiinisiie
NI IUUIUVRITTUIAANTT NTDNTU MTB MUILUTIVNIT UTAIVIVBITFTUIS F959D9
the District of Columbia Tugunislag Aeldg1uIaUeINTN RUIWINUITIFNTT WIE1UT
w9 wiognyu lnsyarafiazdiaatuzidu “Wininfivessy” e1aineinnisiiyaratuy

Yo ) R 1% v A ) . 14
leisunsAndenusowdsns i iudmdifivessy wieneu (witness)

va o 1

nundygAnsnanaziiulain deauin “lWimiifivessy”

o

AuUsEUIaNUUEURIansgeLusnT (United States Code) insugyaltanlininauang

Y ] a

Lfluaehw'm Tneldnunealiusinds aurdinaninonsd f}:J:LLVlUiJﬁi% NIBVNITNIGNIT

49
¥

U591 laglusiumisasnadIisiudenoud unsusiununie uanantdsiinuaainy
Hudmidnfiveasgainnisnsgin Famnuaralanszyiinisiiie wieluwiusguia wie
We91uswnTs geudetludminnvesigaiunguuieadull
a 1o | y v y o o
3.1.2.2 AuAadaA undand1Nva i nilanvessgarunguuie

GUEDRIFERY

? 18 U.S.C section 201- Bribery of public officials and witnesses

" 18 U.S.C section 201(a) “For the purpose of this section—

(1) the term “public official” means Member of Congress, Delegate, or Resident
Commissioner, either before or after such official has qualified, or an officer or employee
or person acting for or on behalf of the United States, or any department, agency or
branch of Government thereof, including the District of Columbia, in any official function,
under or by authority of any such department, agency, or branch of Government, or a
juror.”

14 s v Y A N
UIIA SL"\]M’]QJ, WASAMY, 8NUAT (INDTTAY 5, U.133-134.
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(1) aruingruliuassuduuy (Bribery) uazn1ssuduuuiiiia
nyvu1e (Illegal Gratuity)

Tnaunsn 201" fnnsUnyelAsaumnuienisnserifiidnvae
Hunsliiuagnisfuauvuarnsiuauuuifanguune Tae “nslitaznsfuduuu” deq
figalliiiuingd “waunfitay” Iiinislivdesuuiedeifinauanudsuiunisnsgsives
Wnthilvesss da “n1ssuduvuiiiangvane” lddesnisianui iAo swednngli
duvudmiuniesuiilonnainmansgvivendmind (offical act) Faungaudanig
nsgviviemsindulala g Adunisldsruaniivieluauivinseunuiinguung
fvuafinsgilasdmiiivessy

(2) mafmualinistatuwisnauseloviiduaauinogyr”

AUUTENIANOVUIYYBIANIFOLUTN anwaly 18 W1ms1 203

DuundydRlidmihfvessgiesiuiiauaginumseig nsdnseinissudunisdaiu

sgniranauszlead minidunissuainevunuiluldsueuyyin (unauthorized

" used Tavney waranuy, 679447 159935977 5 1.133-141.

*° 18 U.S.C section 201- Bribery of public officials and witnesses

718 U.S.C. section 201(a) For the purpose of this section—

(3)the term “official act” means any decision or action on any question,
matter, cause, suit, proceeding or controversy, which may at any time be pending, or
which may by law be brought before any public official, in such official’s official
capacity, or in such official’s place of trust or profit.

18 % a v L% Ls =
AN IFBUGHH LaZAUE, 18ITUNTTIVERUUANY T 1A5IN3ANEIAILRLNELTY

n1sufsungraneilinedtesfiunisnsgyiauiiadeduiimininudsyaiang vangaign
11051 157, (2555), U.118.
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ANINYINENHUTTF LArUTINIgNINTBI18UTNIS Heladndd wazdienainis
= 1 Y 4' o 21y 12 o N 1 22 &
udgndludnvauziuvessguia” ldiazihauauiamislifinin”™ usnainiiaaiy

Uilanuunsldinseuaquityanalag NsnauaunseinaIuinnae

(3) AuAnIYINEVaIR ANt
auUTEIIAN ML YRIan3FeLIINdNYNE 18 W1AT1 207"
ToyelAdnfinnisyienseges (lobbying) finsgrlaeidminfinendaiuaindunianidii
%Qﬂgwmnggﬂﬁaﬁﬁm A.A. 1989 (The Ethics Reform Act, 1989) wazngnueiifae

n15USHITUIUL DI 1sTednduazlusela a.A. 2007 (The Honest Leadership and

" 18 U.S.C. section 203 - Compensation to Members of Congress, officers, and
others in matters affecting the Government

?° 18 U.S.C. section 203 (a) Whoever, otherwise than as provided by law for
the proper discharge of official duties, directly or indirectly—

(1) demands, seeks, receives, accepts, or agrees to receive or accept any
compensation for any representational services, as agent or attorney or otherwise,
rendered or to be rendered either personally or by another—

(A) at a time when such person is a Member of Congress, Member of
Congress Elect, Delegate, Delegate Elect, Resident Commissioner, or Resident
Commissioner Elect; or

(B) at a time when such person is an officer or employee or Federal
judge of the United States in the executive, legislative, or judicial branch of the
Government, or in any agency of the United States,

“ 18 U.S.C. section 202(a) (2006)

? United States v. Lecco, 495 F. Supp. 2d 581, 588-589 (S.D.W.Va 2007)

z QAY SFOUNY LAZANE, 9IUA? 1905507 18, U.119.

a 18 U.S.C. section 207- Restrictions on former officers, employees, and

elected officials of the executive and legislative branches
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Open Government Act, 2007) GusnEJGUEJULwmsﬁ’qﬁ’ulﬁﬂﬁimﬁamsmLﬁmﬂwﬂ'maq%’g
A dAva)d wazauITnuiesganIanigolsn
(4) msnsziiiiinaseyuszlevifunisiiu”
puUszananguuisYesanigoimdnuay 18 u1nsn 208”
Tngildsduldiunisnszivondmiinazgninsvesdieuimsdssanluiegansa
viud vieasdnsdanuiidruieitesnnnalselevidiudiisdnluifesdosduiusiv
Fesinufinnufuiavevesiaduninis Meiiiiedunisduasesanudedndaaines
Aansvesiganngienaiinaustlovtidrunuanmadnluifesdesiunsliuimsansisus
LaglilofunseInusTTILaraTusTIIvINTRndulaviensitadedanis
(5) Ms¥uRunsuuMUBLRRANgMUNBVB TN UYBIFFUIANANS
AUUTEIIANY NN YDIANSFOLNT AN ALY 18 WIRT1 2097

Anualnydinsundninuvessgurananludieuinisiiisield wialtuiieu nie

AMBURNUBULENWLEIINRWABUNTTUIAT 8T ED991NNISURTRT VNS TFeausy

o«
(%

a X% ° ' Y v a 28
Aanunn s dudignszvhlifenunidessuiinnisegn

* gow Sgeuqn uavAn, 879Ua7 (5993507 18, 1.120.

** 18 U.S.C. section 208- Acts affecting a personal financial interest

?"18 U.S.C. section 209- Salary of Government officials and employees
payable only by United States

18 U.S.C. section 209(a) Whoever receives any salary, or any contribution to
or supplementation of salary, as compensation for his services as an officer or
employee of the executive branch of the United States Government, of any
independent agency of the United States, or of the District of Columbia, from any
source other than the Government of the United States, except as may be
contributed out of the treasury of any State, county, or municipality; or

Whoever, whether an individual, partnership, association, corporation, or
other organization pays, makes any contribution to, or in any way supplements, the
salary of any such officer or employee under circumstances which would make its

receipt a violation of this subsection—
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(6) Adudanrunguatedasnun1sIiduuuunidmingg
' 29
A19Useind (Foreign Corruption Practice Act of 1977-FCPA)
ngvuneladuiilavinudligusznaugsisvneawsiulidnes iy
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munguuietaag lunsainuidvgnidlaidudfuaradysfewsidunseiinisdwdu

Y

ANURANUNYVNIET USEnkdessulnenungranelaienineyls vIelldiusiy v3e
Aetaatunisnsgyhduduauiinniunguneil

dmsu “nisnszvidudunnuin” sungvuied ldun nasled

I 1

aueln wsedyy1in9gliku niedsduladuilyam (anything of value) Tvun “ldmuna

Y

33679 Useine” (Foreign official) @slaun 91519015 widne1u gnans wieguunuly

o
e

NUIBITUVBITTUIAAIIUTZNANI ONUNITUVDINUIBIIUV95T5ULA WTANISLTI0InTE

) = 1 DU ! (% =) 1y v 5 (3
Wnnsiiesvesnisuszina ladnazdudisfsuraniodioaiu s1u9ansss119dve9

Y
a wa %4 a A

AaUszmelaeiiianuniiegela (induce) Wigsuufiandhiludnuusnidedselevilaglyl

v

Widgay (Improper advantage) Tung vl tausly niedyyrinaglviu

U o

[ 1

(Corrupt intent) 7194l Inefisindosrilainnisnsgsifanaiaguseauanudnsaniuanun
O’J’ A ] ¥ b4 A L% 1 U 1 ¥ v ¥ ‘&IQJ
wunsald uenannsli ausly niedygrinazlilaunsedainaitieuuds nguueilds
WUA1INTEYINAINENLALNIY “AUNAIN” (Intermediaries) Ay

(7) AausuianunguugdinlenislesiulsiuusiuasAnsgll
a a ey 30
anowa (Racketeer Influenced and Corrupt Organization-RICO)

UBNIINAMUTURANINDIYIFIUNITA (corruption) B9

'
% 2 1 v a

A19799¢ABIFURANIIOIYININNNUIEVDIANTTAUYUIINUINDUAININAIINIT 1A ULAT

43

AUTURARINNY MUY RICO UHTgy QR lianizldmunang190198095uAnnIaLnela

(Civil RICO) n1nn15UseNgATivau93d13599 (police misconduct) LAgITaIAUNTTLY

? usen Tamey wagAg, 979Ua7 13995507 5, 1.139-140.
* Stevent P.Ragland, Using the Master’s Tools: Fighting Persistent Police
Misconduct with Civil RICO, American University Law Review, vol.51, iss.1, p.139. (2001)
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° v a o A & aa ° Y o 31
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[ Y

Usz7an)nunge11veIl s aaniusans susgieasuiiundyg s
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Reawheanuiiadediumiamting Ssldteduiudminenu Tudnvarifinsivundnwus
YesmsnszvhauRnm 9 fgndnTeasdundellil
3.1.3.1 fgn3nTnUANN) uENBLEa T
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Tudszananguuneeguessiu w1 11(1) 2 Ingldaummelihsuiyaaai 3

Lo 33

nau Ml
(1) ngud1519N13

U51N0AU1I031 11(1) No.2 (a) AUnsgveedin 9151913
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1 = P A 1 ) Y ¥ v <) 1% Y] 1
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* gonl Sgouqn uavAlz, 579ua7 (F9955077 18, 1.121.

% German criminal Code Section 11 (1) No.2 ‘public official” means any of the
following if under German law

(a) they are civil servants or judges;

(b) otherwise carry out public official functions; or

(c) have otherwise been appointed to serve with a public authority or other
agency or have been commissioned to perform public administrative services
regardless of the organization form chosen to fulfill such dutis.

33 & Py Y A o
U59A lavey uazAME, 9N1a7 (INeT309] 5, 1.154-155.
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3.1.3.2 AnuRadamunimtiiveudmdnnuaungvane wassiu
Audnsefudiniiveadwinauaiulszaianguune
oeesiullidugililuninn 30 Tidemsnssianuinlusuniotiiisnsns fau
w1ms7 331 TUaudannst 358 il

a o Y o a 38
(1) ﬂ'J’]&INﬂtﬂﬂ’)ﬂULﬁ)’]WHﬂx‘i’WVﬁiﬁ

> ey sumeiing, 7uaa 1S9e3507 1, w111-112.

* German criminal Code Section 11 (1) No.4 ‘persons entrusted with special
public service functions’ means any person who, without being a public official, is
employed by, or is acting for

(a) a public authority or other agency, which performs public administrative
services; or

(b) an association or other union, business or enterprise, which carries out
public administrative services for public authority or other agency, and who is formally
required by law to fulfill their duties with due diligence.

* faa sufedv, §9ua7 1essd 1, u.111-112.

7 1fiede, u.112-114.

38 s v Y A =
RN SL"\]M']QJ, WAYAMY, 8790A7 LUNeTI0Y 5, U.155-157.
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