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ABSTRACT

The aftermath to the Second World War has brought to awareness of the
citizens of the world as to the brutality, atrociousness and inhumane methods of
torture together with the savage and degrading treatment of humankind. This has
sparked a move towards the guarantee and protection of such fundamental human
rights of mankind as one which attaches to the person by birth right and cannot be
removed or withheld from them whereby international conventions were introduced
to guarantee and protect human rights such as the Universal Declaration of Human
Rights (1948) and the International Covenant on Civil and Political Rights: ICCPR
(1966).

Nevertheless, violation of human rights is still an ongoing matter and
prevalent issue across various parts of the world, specifically, the violation of human
rights using torture and ill-treatment on the suspect of crime or the defendant in
order to obtain information or plead guilty perpetrated by public officials as a result,
creating a dependency for extraction of evidence outside lawful channels with
serious effects to the right to life, integrity of the person and human dignity. When

torture and ill-treatment has been perpetrated by or connected to public officials,
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victims mostly seldom report such wrongdoings for fear of authority and retribution
which may be carried out by the public officials as a result. This creates a large
impact towards the normal justice system and loss of public trust in the legal
system. In consideration of the credibility of such evidence obtained through torture,
it clearly creates doubts since the victims of torture or ill-treatment is likely to have
stated or acted in a manner as torturer wishes just to restrain the pain being inflicted

upon them.

With the awareness of such issue, the United Nations had declared the
Convention against Torture and Other Cruel Inhuman or Degrading Treatment or
Punishment (1984) — CAT to reinforce existing laws with view in eliminating torture
and other cruel, inhuman or degrading treatment or punishment in all manners. The
CAT is where the word “Torture” has been properly defined for the first time and
had stipulated for torture and ill-treatment to be considered as crime under the
international law. No exceptional circumstances whatsoever, whether a state of war
or a threat of war, internal political instability or any other public emergency, may be
invoked as a justification of torture. Parties to this convention are required to
implement their domestic law to criminalize torture as a criminal offense in
accordance with the convention and shall prevent in any territory under its

jurisdiction other acts of cruel, inhuman or degrading treatment or punishment.

The CAT had been enforced to Thailand on the 1° November 2007. As a
party to the convention, Thailand has the obligation to proceed in accordance with
the convention in 4 respects namely; 1) To Guarantee rights in accordance with the
CAT; 2) To progressively enforce the guarantee of rights in accordance with the CAT;
3) To widely disseminate the principles of rights in accordance with the CAT; and
lastly, 4) To submit to the Committee against Torture a report of circumstance and
issued encountered through local implementation. Thailand had imposed the
interpretive declaration pertaining to the CAT for Articles 1, 4 and 5 and made the

reservations on Article 30. Specifically, the interpretive declaration on the definition
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of “Torture”, prescribing that the definition shall be in accordance with the current
domestic Criminal Code. Considering the Thai Criminal Code governing criminal
conduct in Thailand, it is found that the code does not specifically define “Torture”
but had regulated the word “Torture” in section 289 (5), section 313 second
paragraph, section 340 paragraph 4 and section 340 bis paragraph 5, which again,

does not specifically provide a definition.

In present day, although Thai Criminal laws are capable of sanctioning
torture through application of provisions by legal analogy such provisions pertaining
to offence against life and body, offence against liberty, offence relating to sexuality
and offence against officials, these provisions still not sufficiently prove to ensure
compliance with the CAT's stipulations which requires parties to the convention to
legislate for the offence of torture to be punishable as a serious offence of the state.
The use of the definition of "to commit an act of violence" in comparison with
torture does not equate or bear the same meaning as the definition of "Torture" as
contained within the CAT. There are various differences between such meanings
including the intensity of physical or mental pain and suffering, the specific intent,
the status of persons in which the law is meant to govern. In particular, with regard
to mental harm, Thai courts have set the standard that the "mental" refers to
neurology or that the harm must endanger to the brain only and does not include
infliction on the emotion or feeling, which does not appear to coincide with the
scope of the definition contained in Article 1 of the CAT which has a broader scope

of interpretation on the mental.

As if Thailand applies the definition of torture as contained in Article 1 of
the CAT to domestic offences directly, it shall do so with caution as the definition
contained in the CAT is necessary to be set out in a wide scope to ensure
applicability to various forms of torture. Therefore, such definition may lack
specificity and provide uncertainty which would contradict the fundamental

principles of criminal law, especially with regards to the principle of specificity which
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imposed that the criminal law must be clearly defined to enable those which are
governed by such laws to be able to determine conduct which will be considered as
a criminal offence or otherwise and to be able to ascertain the penalty or
implications involved in committing such offences. If the definition of torture which
Thailand will adopt lacks in clarity, this would directly impact on effectiveness of the
operation of public officials, police officers, prosecutors and the court. And also
creates difficulties or obstruction to carry out their duties and general disorder in that
there would be no set or clear boundaries to work within. These issues do not
positively contribute towards the prevention of torture and other cruel, inhumane or
degrading treatment or punishments in any way. The negative effect of lacking a
precise definition will lead to difficulty in determining as to what act will be

considered as torture under the CAT.

For this reason, it is pertinent that a study be conducted into the
definition of torture and other cruel, inhuman or degrading treatment or punishment
contained in the CAT related to the criminal law and the difference between the
aforementioned acts by which the state parties have the obligation to impose the
act of torture to be punishable under their domestic law on one hand, the state
parties have the obligation to only prevent the latter acts. To facilitate effectively
carrying out its obligation as a party to the convention, Thailand must set a clear
definition within the structure provided by the CAT to outline an operational
framework and circumscribe the scope of enforcement for the state and sanctions
under criminal justice, in order to successfully guarantee the rights of its citizens from

acts which contravenes human rights and degrades human dignity.

The author is of the opinion that Thailand should comply with the
obligation under the CAT by defining torture specifically and imposing torture as a
separated crime by giving the list of acts as an example that shall be considered as
an act of torture in order to be in accordance with the principle of specificity which is

the model adopted by Philippines to impose the Anti-torture act of 2009.
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a wa s = = Y wa s a?
NHUEJGU'W] U5 I0AN@RITUDINITNTUIU ﬁ]\illﬂ'ﬂllEJ']']U']UWlWﬂUﬂig'JC‘Iﬁ’]ﬁmﬁsU@\‘ilIHUEJSUWW

luadpeaninlusianismsuius sldivaudisfuazmnniaiiolduisnislunisiigay

a aa

anua3stunislinisdena Alinsvesmadainduainnisnsuiun Wudiiauaily

N33UIURIITUIVRIAANIN Iaeidiadme 1undngiudenanduwuuaiIna’agegn (The

Y

highest form of truth)’

Tuadelsduagldnisnsuius luusunvesnszuiunsefisssu lagluSuwsnagly

N1INTUIUAUNIE Fanmaraggnnsuiudeiiiagnnavninseyiianuiaianizluafiog,

o =

&4 a A 1o Y a a I ] | A A Y o § v
VU Iﬂﬁ]llﬂ'n&lL%a')']ﬂ'ﬂ‘ﬁﬂ'ﬁ‘ﬂlﬂL‘UﬂLNEJﬂ'J']lIQiﬂ@ﬂqﬂﬂﬂﬂﬁiﬂiﬂaﬁmﬁlﬁﬂlﬂj@ﬂ@lfﬂ ﬂ'ﬂ,‘Viﬂqﬁ

[N =

Yy LY [ J 4 av v 5 % v 4
voamavzlasunsvansuisedlolludilinisilauainnisnsuiy’ deunlsduladinigldnis
N3N AUUTEIININFUBUTIRRIMIYIINIRBNYY (Treason) lagdand11mdenanIgn
Anueg1aniawne wazilunaliiinsldnisnsuiug degdiinnuwiuaanansdosuasng

| a a 6
AEUT BYU WINAISLRYY

luglsvaiunans (Medieval Europe) Suiinsldnisiansanadlagldisnsuium

Y 1

Mi3eniiuin “Trial by Ordeal” Fulwisnisldigaunnuiinnienuuiansveaggnnaam

9NNEIMATABINUABANNIVUIMTESUATIHBETIBUSY Wi MatminTouuuuuiv

a L U a

8 w3an1sTunan lnefinnudedmssidnaslinssasslidusansdessuiinluoisgyinssy

Y

o
Y
=
il

s,
a a

Fenuliilanseyi nssidnvzeegismiedarineldlvguianslasudunse wu vilvdeds
[ b ! o7 t% QAI a =X Yaa .

wuuiumandeulilugd deunglsUluaiioanissed 12 nsfiarsanadlagldiSnsuiu (Trial

by Ordeal) laanunumddgluuaslagnunuiaedsnisleaiu (inquisitorial Process) N3

N o i I3 A Y = a 9 1A P Y ) Y '
L‘Ua'ﬁu%ﬂaﬂ@ﬂﬂaqjLﬂuwagﬂqﬂﬂjqﬂLsﬁajqﬂqilﬂl"lﬂﬂﬂjqﬂﬂiﬂlﬂiﬂjﬁ@ﬂmLﬂEJ'JGU@Qﬂ‘U'WizLQ'] LR

2 J. Jeremy Wisnewski, Understanding Torture, (Edinburgh University Press,

2010), p.16.

> Ibid, pp.16-17

* Ibid, p.18.

° Henry Charles Lea, Torture, (University of Pennsylvania Press, 1973),
p.14 cited in Chris Ingelse, supra note 1, p.24.

° Ibid.

! Jeremy Wisnewski, supra note 2, p.20.
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’ Nigel S. Rodley and Matt Pollard, The Treatment of Prisoners under

International Law, 3rd edition, (Oxford University press, 2009), p.9.
’ Ibid, p. 10.

** Chris Ingelse, supra note 1, p.29.

Amnesty International, Annual Report 1973-1974, Retrieved on

September 19, 2015, from, https://www.google.co.th/url?sa=t&rct=j&q=&esrc=s&
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2.2.1 Ufysyrannadnaednsuywevu a.A. 1948 (Universal Declaration
on Human Rights 1948: UDHR)

Yjaarainainniednsuyvesulasunissusesainadyylvg s

anuseavd (United Nations General Assembly) dloufl 10 Surau A.a. 1948 Taedl
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a [y

Uszranlanlaadassuuanuduiuslunisuifdenuvesussnisgaineg dudjuaiaina

I a

Tednsuywerudn  Sgnnsgesuiisenailiswetwukasnadisdanagnels  fawddndn
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source=web&cd=3&cad=rja&uact=8&sqi=2&ved=0CCUQFjACahUKEwjF2P6KOILIANXXc4d
AKHWjAIQ&url=https%3A%2F%2Fwww.amnesty.org%2Fdownload%2 FDocuments%?2
F204000%2Fpol100011974eng.pdf&usg=AFQjCNEirbth2woM2ovbdc)DOknb98LhfARDLY
m=bv.103073922,d.c2E.

? Amnesty International, Torture in 2014 30 years of broken promises,

Retrieved on September 19, 2015, from http://www.amnestyusa.org/sites/default/
files/actd00042014den.pdf.
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2.2.2 ARNISENINNUTTINATIIAEANTNALLBILAZANSNI9NI5LUBY A.A. 1966
(International Covenant on Civil and Political Rights 1966: ICCPR)
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’ llias bantekas and Lutz Oette, International human Rights: law and

Practice, Cambridge, (Cambridge University Press, 2013), p.20 219hU NAN NITAUNG

WUS, “eNa15UITNaUNITABUNSTUIININY NI ANBUYweYY (177465)7, AnviRFans

UUINYBeTeebd, 2557, 4. 79.
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* International Covenant on Civil and Political Rights, Retrieved on May
8, 2016, from http://www.ohchr.org/Documents/Professionalinterest/ccpr.pdf.

" Article 7 of The International Covenant on Civil and Political Rights

“No one shall be subjected to torture or to cruel, inhuman or degrading

treatment or punishment. In particular, no one shall be subjected without his free
consent to medical or scientific experimentation.”
*° Article 4 of The International Covenant on Civil and Political Rights
1. In time of public emergency which threatens the life of the nation and the
existence of which is officially proclaimed, the States Parties to the present Covenant
may take measures derogating from their obligations under the present Covenant to
the extent strictly required by the exigencies of the situation, provided that such
measures are not inconsistent with their other obligations under international law
and do not involve discrimination solely on the ground of race, colour, sex, language,
religion or social origin.
2. No derogation from articles 6, 7, 8 (paragraphs | and 2), 11, 15, 16 and 18 may be

made under this provision.
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wyweyudalalinnuinegetandsinlianudndunausenisialunisienauuangg

sENINNITNTEILAENSUsEATARAA e TngAnuuwans1ge1aTuagiuann (Nature)

[

& ° R 18
aUszasa (Purpose) LagAITUTULTIVDINITNTLNN (Severity of treatment)

2.2.3 YA TTUTIAIUNTANATDIFNTUYHIYULALLE TN TUNUFIY
(European Convention for the Protection of Human Rights and Fundamental

Freedoms)

audyauieglsUIeNANATEsdnSuYYe vULazEs AT uUgUleSy

n3¥usesIINAMzIUAIWIElY (Council of Europe) adui 4 weadnigu a.e. 1950 uag

v a

finaldadutum 3 dueneu a.a.1953 sudyariiludennasiinauznssuisnisuisglsule
i duielddsdulusenineUsemanng q luanameglsy lngFuiwinnudauianuyan
anadednsuyweyy A.A. 1948 audygwritelsUaduiiinaunsuaiionuasoduas

[

WauaAnsuyvevuwaziasnmdunugulusenInUssmanAaundn lnemnuanannis

" UN Human Rights Committee (HRC), “CCPR General Comment No. 20:
Article 7 (Prohibition of Torture, or Other Cruel, Inhuman or Degrading Treatment or
Punishment), 10 March 1992, paragraph 3”, Retrieved on September 20, 2015, from
http://www.refworld.org/docid/453883fb0.html.

* UN Human Rights Committee (HRC), “CCPR General Comment No. 20:
Article 7 (Prohibition of Torture, or Other Cruel, Inhuman or Degrading Treatment or
Punishment), 10 March 1992, paragraph 4", Retrieved on September 20, 2015, from
http://www.refworld.org/docid/453883fb0.html.
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Ldluaarunisalandule 97 sudyadsnantdelaindnnisdrdglun1sdunsesdng
wywedliiugldemengnazidindns laen1sdnnsmadvduyvevuglsy (European Court

of Human Rights) Lilons19aeuN1sazlndvEuyvesulasun1ssueslusudyayiglsy
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" Article 3 of Convention for the Protection of Huran Rights and
Fundamental Freedoms
“No one shall be subjected to torture or to inhuman or degrading treatment
or punishment”
* Article 15 of Convention for the Protection of Human Rights and
Fundamental Freedoms
1. In time of war or other public emergency threatening the life of the nation any
High Contracting Party may take measures derogating from its obligations under this
Convention to the extent strictly required by the exigencies of the situation, provided
that such measures are not inconsistent with its other obligations under international
law.
2. No derogation from Article 2, except in respect of deaths resulting from lawful
acts of war, or from Articles 3, 4 (paragraph 1) and 7 shall be made under this
provision.
' Article 46 of Convention for the Protection of Human Rights and
Fundamental Freedoms
1. The High Contracting Parties undertake to abide by the final judgment of

the Court in any case to which they are parties.
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2.2.4 aydysyrvasuszmalunivawzniinnienisdesiuuaznisasinenis

N3UU A.A. 1985 (Inter-American Convention to Prevent and Punish Torture)

a\‘iﬁmﬁgam%ﬁU (The Organization of America States: OAS) 1¥u
psfnssEninedgunalugfiniedslddndstununginsosinisigenitu (Charter of the
oAS) ud A, 1948 wawinalddesulufousunau a.a 1951 faundniivausiuin 35
Useina” Lilenusiuflenanisidles iaswsia n1sena e Samusssunazduinm lned
AYNTTUTNTANTUYWETULAIUBIISAT (The Inter-America Commission on Human
Rights:  IACHR) iuasdnsvimihilelviussquiissasddanauagyimihilunisdaaia

a wa Y a a 23
NURURMULAZNNSANATOEVIBUYYETY

peAnsgelsfuiisssudondjualunissrwmaarsluseduginialv

]

#0AAF0INUATIANTNAAYVRIANUTEIIWIRINAIENTUYYETY LW N13ATIUTEN ALY

Tednsuasniiivemaiie (Declaration of the Rights and Duties of Man) 1%

LY a 1

donndesnuUainainsednsuyweyy (Declaration of Human Rights) kaglading

%’Uiaaauammmmaawﬁwwwuumam%m (American Convention on Human Rights:

A%

ACHR) Wiali@anmandnunfiniseninausenainnie@nsnacilosnas@nsnianiseiliag

(International Covenant on Civil and Political Rights) Fseudayansnaiiiinaltddaduly

[
Y

Fui 18 nsngAn 1978 wazladnAsAadvsuywevuLianIveiu3ng (Inter-American Court

# Organization of America States, Retrieved on September 21, 2015, from
http://www.oas.org/en/about/who_we_are.asp.

# Claudia Martin and Diego Rodriguez Pinzon, The Prohibition of Torture

and Ill-Treatment in the Inter-American Human Rishts System: A Handbook for

Victims and Their Advocates, 2™ edition, (World Organisation Against Torture (OMCT),
2014), pp.23-24.
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~ ¢ a A ] Y Y] 9] A 26
danger) iseanun1salanidudulafionansznusennuduaswessghilufeuni 27

! L2 dl U (3 U a o Y U
FoNluTUN 9 SuAN A.A. 1985 ’ENﬂﬂ'ﬁii@LN?ﬂUlﬂiUi@ﬂ@iéﬂi’gipﬂ?J@ﬂ

UsenalunIUDLuSNII1A28N15U090 ULALN15aINENI1SNIUIY (Inter-American

** David Weissbrodt and Cheryl Heilman, “Defining Torture and Cruel,
Inhuman, and Degrading Treatment”, 29 Law and INEQ 343, (2011): p.356.
% Article 5 of the American Convention of Human Rights

1. Every person has the right to have his physical, mental, and moral integrity
respected.

2. No one shall be subjected to torture or to cruel, inhuman, or degrading
punishment or treatment. All persons deprived of their liberty shall be treated with
respect for the inherent dignity of the human person.

% Article 27 of the American Convention of Human Rights

1. In time of war, public danger, or other emergency that threatens the
independence or security of a State Party, it may take measures derogating from its
obligations under the present Convention to the extent and for the period of time
strictly required by the exigencies of the situation, provided that such measures are
not inconsistent with its other obligations under international law and do not involve
discrimination on the ground of race, color, sex, language, religion, or social origin.

2. The foregoing provision does not authorize any suspension of the
following articles: Article 3 (Right to Juridical Personality), Article 4 (Right to Life),
Article 5 (Right to Humane Treatment), Article 6 (Freedom from Slavery), Article 9
(Freedom from Ex Post Facto Laws), Article 12 (Freedom of Conscience and Religion),
Article 17 (Rights of the Family), Article 18 (Right to a Name), Article 19 (Rights of the
Child), Article 20 (Right to Nationality), and Article 23 (Right to Participate in

Government), or of the judicial guarantees essential for the protection of such rights.
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?" Article 1 of Inter-American Convention to Prevent and Punish Torture

“The State Parties undertake to prevent and punish torture in accordance
with the terms of this Convention”.

% Lori Berenson-Meja v. Peru, Judgment of November 25, 2004, IACtHR,
(Series C) No. 119, 100; Caesar v. Trinidad and Tobago, Judgment of March 11, 2005,
IACtHR, (Series C) No. 123, 70. Cited in Claudia Martin and Diego Rodriguez Pinzon,
supra note 23, p.15.

# Article 6 of Inter-American Convention to Prevent and Punish Torture

In accordance with the terms of Article 1, the States Parties shall take
effective measures to prevent and punish torture within their jurisdiction.

The States Parties shall ensure that all acts of torture and attempts to
commit torture are offenses under their criminal law and shall make such acts
punishable by severe penalties that take into account their serious nature.

The States Parties likewise shall take effective measures to prevent and
punish other cruel, inhuman, or degrading treatment or punishment within their

jurisdiction.
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¥ Article 2 of Inter-American Convention to Prevent and Punish Torture

“For the purposes of this Convention, torture shall be understood to be any
act intentionally performed whereby physical or mental pain or suffering is inflicted
on a person for purposes of criminal investigation, as a means of intimidation, as
personal punishment, as a preventive measure, as a penalty, or for any other
purpose. Torture shall also be understood to be the use of methods upon a person
intended to obliterate the personality of the victim or to diminish his physical or
mental capacities, even if they do not cause physical pain or mental anguish.

The concept of torture shall not include physical or mental pain or suffering that is
inherent in or solely the consequence of lawful measures, provided that they do not
include the performance of the acts or use of the methods referred to in this
article.”

* Claudia Martin and Diego Rodriguez Pinzon, supra note 23, p. 104.
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nsUsEAvAnsan1sadlneduiluaiie 13uywesssunieggdnaes a.a. 1975 (The
Declaration on the Protection of All Persons from Being Subjected to Torture

and Other Cruel, Inhuman or Degrading Treatment of Punishment 1975)

WIINNANNITIIUNTUIU hazn1sUsERTANSan1saslnwduNlnasels

6 Ao £ a

wywesTTUIeNdBAnAATITUIINgodluaus Ay seninaUsemanatgatu W ninn
gvIUsEImATIMIgANENaLawarAninianisides audygurglsuinnenisAuases

AVBUYBETURATLES NMINTUNUGIY 187 wandnnisaenanduiisandannistaenaluilags

£
aay A

? i “severe” Tuidfideudiuinmsutadn “$euse” fauvain “Sunse
aia” (grievous bodily harm) dadufesdililussanangumngeng e 297 &
omaznoliAnmuduanluiidls.

> See Nigel S. Rodley and Matt Pollard, supra note 8, p.113; David
Weissbrodt and Cheryl Heilman, supra note 24, p.357; and Claudia Martin and Diego

Rodriguez Pinzon, supra note 23 p.107.
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> J. Herman Burgers and Hans Danelius, The United Nations Convention

acainst Torture: Handbook on the Convention against Torture and Other Cruel,

Inhuman or Degrading Treatment or Punishment, (Martinus Nijhoff Publishers, 1988),

p.13.

General Assembly of the United Nations Social, Humanitarian &
Cultural - Third Committee, Retrieved on September 29, 2015, from http://www.un.
org/en/ga/third/.

* Chris Ingelse, supra note 1, p.68.
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’" J. Herman Burgers and Hans Danelius, supra note 34, pp.14-15.

* Nigel S. Rodley and Matt Pollard, supra note 8, pp.35-36.
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* UN General Assembly, Declaration on the Protection of All Persons

from Being Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment

or Punishment, 9 December 1975, A/RES/3452(XXX), Retrieved on May 8, 2016, from

http://www.refworld.org/docid/3b00f1c030.html.
“ Aticle 1 of Declaration on the Protection of All Persons from Being
Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment
1. For the purpose of this Declaration, torture means any act by which severe
pain or suffering, whether physical or mental, is intentionally inflicted by or at the
instigation of a public official on a person for such purposes as obtaining from him or
a third person information or confession, punishing him for an act he has committed
or is suspected of having committed, or intimidating him or other persons. It does

not include pain or suffering arising only from, inherent in or incidental to, lawful
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1Fuywesssy W3afigBAnAAS A.A. 1984 (Convention against Torture and Other

Cruel, Inhuman or Degrading Treatment or Punishment 1984: CAT)
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Fudulunsfumsnmsidiinduiienediudymnimsuiun advnivganussyvddela
SenIaelvinnenITUBNTANEUYYETULNENUSE YA (The Commission on  Human
Right) 4mtm3813190 YTy 1ioAI1uNITNININT IEANENTINITNITANTUY B YUY
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sanctions to the extent consistent with the Standard Minimum Rules for the
Treatment of Prisoners.
2. Torture constitutes an aggravated and deliberate form of cruel, inhuman or
degrading treatment or punishment.
“ J. Herman Burgers and Hans Danelius, supra note 34, p.17.
? GAOR, 32“d Session, Third Committee, Summary Records, UN Doc A/C.
3/32/SR.35, para 22.
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* See E/CN.4/NGO/213 of 15 January 1978.
“ Chris Ingelse, supra note 1, p.73.

*® J. Herman Burgers and Hans Danelius, supra note 34, p.38.
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. Manfred Nowak and Elizabeth McArtur, The United Nations Convention

against Torture: A Commentary, (Oxford University Press, 2008), p.5.
o GA Res. 39/46 of 10 December 1084.
*® GA Res. 39/46/ UN Doc. A/RES/39/46 (December 10/1984)/Preamble.
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** Article 1 of Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment.

> J. Herman Burgers and Hans Danelius, supra note 34, pp.70-71.

> Article 16 of Convention against Torture and Other Cruel, Inhuman or

Degrading Treatment or Punishment.
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United Nations Human Rights Office of the High Commissioner,
Retrieved on December 10, 2015, from http://www.ohchr.org/EN/HRBodies/CAT/

Pages/CATIntro.aspx.
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1N9Y DIUTNUS WRYAY, BINLAT LVIaTTON 56, U.26-27.

> Amnesty International, Retrieved on December 10, 2015, from https://

www.amnesty.org/en/who-we-are/.
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2.3.4 Aadnsuywevuylsy (The European Court of Human Rights)
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 Article 19 of Convention for the Protection of Hurnan Rights and
Fundamental Freedoms
To ensure the observance of the engagements undertaken by the High
Contracting Parties in the Convention and the Protocols thereto, there shall be set
up a European Court of Human Rights, hereinafter referred to as “the Court”. It shall
function on a permanent basis.
Council of Europe, Accessed on December 10, 2015, from
http://www.coe.int/t/democracy/migration/bodies/echr_en.asp.
911U Saudeiasey, “if%’ﬂﬁgamaﬁw%wwwuqiﬁﬂ " FudwdloTudl 10

5uAL 2558, https://www.\3nr.org/posts/465646.
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Article 3 of Convention for the Protection of Human Rights and
Fundamental Freedoms
No one shall be subjected to torture or to inhuman or degrading treatment or
punishment.

L4

AuyIal EReNyns wasnsdy T,  aguangeigsynItsve,

(NFNNUNIUAST: Teyeyau, 2555), U.105.
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o Article 5 of Rome Statute of the International, Criminal Court Crimes
within the jurisdiction of the Court
1. The jurisdiction of the Court shall be limited to the most serious crimes of
concern to the international community as a whole. The Court has jurisdiction in
accordance with this Statute with respect to the following crimes:
(a) The crime of genocide;
(b) Crimes against humanity;
(c) War crimes;

(d) The crime of aggression.
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? U.S. reservations, declarations, and understandings, Convention Against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Cong. Rec.

S17486-01 (daily ed., Oct. 27, 1990).
“I. The Senate's advice and consent is subject to the following reservations:

(1) That the United States considers itself bound by the obligation under Article 16 to
prevent "cruel, inhuman or degrading treatment or punishment," only insofar as the

term "cruel, inhuman or degrading treatment or punishment" means the cruel,
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unusual and inhumane treatment or punishment prohibited by the Fifth, Eighth,
and/or Fourteenth Amendments to the Constitution of the United States.
(2) That pursuant to Article 30(2) the United States declares that it does not consider
itself bound by Article 30(1), but reserves the right specifically to agree to follow this

or any other procedure for arbitration in a particular case.

Il. The Senate's advice and consent is subject to the following understandings, which
shall apply to the obligations of the United States under this Convention:

(1)a) That with reference to Article 1, the United States understands that, in order to
constitute torture, an act must be specifically intended to inflict severe physical or
mental pain or suffering and that mental pain or suffering refers to prolonged mental
harm caused by or resulting from: (1) the intentional infliction or threatened infliction
of severe physical pain or suffering; (2) the administration or application, or
threatened administration or application, of mind altering substances or other
procedures calculated to disrupt profoundly the senses or the personality; (3) the
threat of imminent death; or (4) the threat that another person will imminently be
subjected to death, severe physical pain or suffering, or the administration or
application of mind altering substances or other procedures calculated to disrupt
profoundly the senses or personality.

(b) That the United States understands that the definition of torture in Article 1 is
intended to apply only to acts directed against persons in the offender's custody or
physical control.

(c) That with reference to Article 1 of the Convention, the United States understands
that "sanctions" includes judicially imposed sanctions and other enforcement actions
authorized by United States law or by judicial interpretation of such law.
Nonetheless, the United States understands that a State Party could not through its
domestic sanctions defeat the object and purpose of the Convention to prohibit
torture.

(d) That with reference to Article 1 of the Convention, the United States understands

that the term "acquiescence" requires that the public official, prior to the activity
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constituting torture, have awareness of such activity and thereafter breach his legal
responsibility to intervene to prevent such activity.

(e) That with reference to Article 1 of the Convention, the United States understands
that noncompliance with applicable legal procedural standards does not per
se constitute torture.

(2) That the United States understands the phrase, "where there are substantial
grounds for believing that he would be in danger of being subjected to torture," as
used in Article 3 of the Convention, to mean "if it is more likely than not that he
would be tortured."

(3) That it is the understanding of the United States that Article 14 requires a State
Party to provide a private right of action for damages only for acts of torture
committed in  territory under the jurisdiction of that State Party.
(4) That the United States understands that international law does not prohibit the
death penalty, and does not consider this Convention to restrict or prohibit the
United States from applying the death penalty consistent with the Fifth, Eighth
and/or Fourteenth Amendments to the Constitution of the United States, including
any constitutional period of confinement prior to the imposition of the death

penalty.

(5) That the United States understands that this Convention shall be implemented
by the United States Government to the extent that it exercises legislative and
judicial jurisdiction over the matters covered by the Convention and otherwise by
the state and local governments. Accordingly, in implementing Articles 10-14 and 16,
the United States Government shall take measures appropriate to the Federal
system to the end that the competent authorities of the constituent units of the
United States of America may take appropriate measures for the fulfillment of the

Convention.

lll. The Senate's advice and consent is subject to the following declarations:
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(1) That the United States declares that the provisions of Articles 1 through 16 of the
Convention are not self-executing.

(2) That the United States declares, pursuant to Article 21, paragraph 1, of the
Convention, that it recognizes the competence of the Committee against Torture to
receive and consider communications to the effect that a State Party claims that
another State Party is not fulfilling its obligations under the Convention. It is the
understanding of the United States that, pursuant to the above mentioned article,
such communications shall be accepted and processed only if they come from a

State Party which has made a similar declaration.”
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! S.Rept. 103-107, at 59 (1993) (discussing legislation implementing CAT
Articles 4 snd 5) cited in Michael John Garcia, “U.N. Convention Against Torture (CAT):
Overview and Application to Interrogation Techniques”, CRS Report for Congress,

(January 25, 2008): p.8.
® 18 U.S. Code § 2340 — Definitions
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As used in this chapter—

(1) “torture” means an act committed by a person acting under the color of law
specifically intended to inflict severe physical or mental pain or suffering (other than
pain or suffering incidental to lawful sanctions) upon another person within his
custody or physical control;

(2)“severe mental pain or suffering” means the prolonged mental harm caused by or
resulting from—

(A) the intentional infliction or threatened infliction of severe physical pain or
suffering;

(B) the administration or application, or threatened administration or application,
of mind-altering substances or other procedures calculated to disrupt profoundly the
senses or the personality;,

(O) the threat of imminent death; or

(D) the threat that another person will imminently be subjected to death, severe
physical pain or suffering, or the administration or application of mind-altering
substances or other procedures calculated to disrupt profoundly the senses or
personality; and
(3) “United States” means the several States of the United States, the District of

Columbia, and the commonwealths, territories, and possessions of the United States.
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’ 18 U.S. Code § 2340A - Torture

(a) OFFENSE.—
Whoever outside the United States commits or attempts to commit torture shall be
fined under this title or imprisoned not more than 20 years, or both, and if death
results to any person from conduct prohibited by this subsection, shall be punished
by death or imprisoned for any term of years or for life.
(b) JURISDICTION.—There is jurisdiction over the activity prohibited in subsection (a) if—
(1) the alleged offender is a national of the United States; or
(2) the alleged offender is present in the United States, irrespective of the
nationality of the victim or alleged offender.
(c) CONSPIRACY.—
A person who conspires to commit an offense under this section shall be subject to
the same penalties (other than the penalty of death) as the penalties prescribed for

the offense, the commission of which was the object of the conspiracy.
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** Michael John Garcia, supra note 7, p.12.

' Mermorandum from Jay S. Bybee, Assistant Attorney-General for the

Office of Legal Council at the US Department of Justice, to Alberto R. Gonzales,

Counsel to the President, (1 August 2002), p.1, Retrieved on May 8, 2016, from
http://nsarchive.gwu.edu/NSAEBB/NSAEBB127/02.08.01.pdf.
“ Ibid
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" Ronald L. Nelson, “Torture in the Law of the Fifty American States:
Searching for Definition”, 4 War Crimes, Genocide & Crimes against Humanity,
Volume 4 (2010): p.18.

1 Allen&Overy, The Alien Tort Claim Act, Retrieved on May 8, 2016, from

http://www.adid.org/sites/default/files/user/alien-tort.pdf.
15
lbid.



71

(2) oy nlvdnsaiuadselasadaldunieanussmenilaly
fa8nUszmemiie Fuilbidunseanlunisndlaszdunulesadniiu
WislwsuRaluevgnssuiilanelila

va | v a I

dmsunistsduldmunngrunety niessdydiiinienisisensas
neazilinvesnunenall lammusunsuiavesmain aeadumsnsyyimaunslngaunig
andmsunisnsgyiaviliainiu JadunsiBlungruieseninalssinanie auddeygynds

[ a I al6 L3 % % o./adyd 1 17

ansgeusnulund lngesduseneunelinsesvdyaiiliieg 3 Usenis

(1) M3iSenIsliufanseyilagyananiwi?

2) Judeisuniomsaziin uaz

(3) AnuiiagUasliatuiRuNgrINesEnINUTEma vsoausdyyn

o a [ a
ansgatusndunia

Fansyrtaatldlafvuadeuvientsiunisnsuul ilums

1 i % Y 1 18
e ndiauyannglun s AuATewNEeNNNTENNINILLAENISAUBNNY LN
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(Torture Victim Protection Act of 1991)
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' 28 US.C. § 1350. "The district courts shall have original jurisdiction of
any civil action by an alien for a tort only, committed in violation of the law of
nations or a treaty of the United States.

: Allen&Overy, supra note 14.

“ Ibid,
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* Ekaterina Apostolova, “The Relationship between the Alien Tort
Statute and the Torture Victim Protection Act”, 28 Berkeley J. Int'l Law. 640 (2010):
p.641.
20
TVPA § 3(b).

(b) TORTURE- For the purposes of this Act—

(1) the term ‘torture' means any act, directed against an individual in
the offender's custody or physical control, by which severe pain or suffering (other
than pain or suffering arising only from or inherent in, or incidental to, lawful
sanctions), whether physical or mental, is intentionally inflicted on that individual for
such purposes as obtaining from that individual or a third person information or a
confession, punishing that individual for an act that individual or a third person has
committed or is suspected of having committed, intimidating or coercing that
individual or a third person, or for any reason based on discrimination of any kind;
and

(2) mental pain or suffering refers to prolonged mental harm caused

by or resulting from--

(A) the intentional infliction or threatened infliction of severe
physical pain or suffering;

(B) the administration or application, or threatened administration or
application, of mind altering substances or other procedures calculated to disrupt
profoundly the senses or the personality;

(O) the threat of imminent death; or

(D) the threat that another individual will imminently be subjected
to death, severe physical pain or suffering, or the administration or application of
mind altering substances or other procedures calculated to disrupt profoundly the

senses or personality.
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# The center for victims of torture, Torture Victims Relief Act, Retrieved

on December 14, 2015, http://www.cvt.org/what-you-can-do/advocate/torture-
victims-relief-act.

? As used in this Act, the term “torture” has the meaning given the term
in section 2340(1) of title 18, United States Code, and includes the use of rape and
other forms of sexual violence by a person acting under the color of law upon

another person under his custody or physical control.
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2 United Nations, Treaty Collection, Retrieved on December 14, 2015,
from https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg no=IV9&
chapter=4&lang=en.

* Ibid

% Philippine, Retrieved on May 8, 2016, from http://www.redress.org/
downloads/country-reports/Philippines.pdf.
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Redress and Asian Legal Resource Centre, Asian Human Rights
Commission, “Torture in Asia: The Law and practice”, October 2013, p. 141.
Amnesty International, “Above the Law Police Torture in the
Philippines”, December 2014, p.8.
® Ibid., p.9.
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3.2.3.1 $g59TuUnueA1519uSTHaUTLE A.A. 1987 (Constitution of
the Republic of the Philippines of 1987)
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* Torture and ILL-Treatment in the Philippines — Implementation of the
Anti-Torture Act, p.5.

' SECTION 12 of the Constitution of the Republic of the Philippines,
Article IlI, Bill of Rights
(1) Any person under investigation for the commission of an offense shall have the
right to be informed of his right to remain silent and to have competent and
independent counsel preferably of his own choice. If the person cannot afford the
services of counsel, he must be provided with one. These rights cannot be waived
except in writing and in the presence of counsel.
(2) No torture, force, violence, threat, intimidation, or any other means which vitiate
the free will shall be used against him. Secret detention places, solitary,
incommunicado, or other similar forms of detention are prohibited.
(3) Any confession or admission obtained in violation of this or Section 17 hereof

shall be inadmissible in evidence against him.
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(4) The law shall provide for penal and civil sanctions for violations of this section as
well as compensation to and rehabilitation of victims of torture or similar practices,

and their families.
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* Section 3 of Anti-Torture Act of 2009

Definitions. - For purposes of this Act, the following terms shall mean:
(@) "Torture" refers to an act by which severe pain or suffering, whether
physical or mental, is intentionally inflicted on a person for such purposes as
obtaining from him/her or a third person information or a confession;
punishing him/her for an act he/she or a third person has committed or is
suspected of having committed; or intimidating or coercing him/her or a third
person; or for any reason based on discrimination of any kind, when such
pain or suffering is inflicted by or at the instigation of or with the consent or
acquiescence of a person in authority or agent of a person in authority. It
does not include pain or Suffering arising only from, inherent in or incidental

to lawful sanctions.

* Section 4 of Anti-Torture Act of 2009

For purposes of this Act, torture shall include, but not be limited to, the following:
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(a) Physical torture is a form of treatment or punishment inflicted by a person
in authority or agent of a person in authority upon another in his/her custody
that causes severe pain, exhaustion, disability or dysfunction of one or more
parts of the body, such as:
(1) Systematic beating, headbanging, punching, kicking, striking with
truncheon or rifle butt or other similar objects, and jumping on the
stomach;
(2) Food deprivation or forcible feeding with spoiled food, animal or
human excreta and other stuff or substances not normally eaten;
(3) Electric shock;
(4) Cigarette burning; burning by electrically heated rods, hot oil, acid;
by the rubbing of pepper or other chemical substances on mucous
membranes, or acids or spices directly on the wound(s);
(5) The submersion of the head in water or water polluted with
excrement, urine, vomit and/or blood until the brink of suffocation;
(6) Being tied or forced to assume fixed and stressful bodily position;
(7) Rape and sexual abuse, including the insertion of foreign objects
into the sex organ or rectum, or electrical torture of the genitals;
(8) Mutilation or amputation of the essential parts of the body such as
the genitalia, ear, tongue, etc,;
(9) Dental torture or the forced extraction of the teeth;
(10) Pulling out of fingernails;
(11) Harmful exposure to the elements such as sunlight and extreme
cold;
(12) The use of plastic bag and other materials placed over the head
to the point of asphyxiation;
(13) The use of psychoactive drugs to change the perception,

memory. alertness or will of a person, such as:
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(i) The administration or drugs to induce confession and/or reduce
mental competency; or
(ii) The use of drugs to induce extreme pain or certain symptoms of a
disease; and
(14) Other analogous acts of physical torture; and
(b) "Mental/Psychological Torture" refers to acts committed by a person in
authority or agent of a person in authority which are calculated to affect or
confuse the mind and/or undermine a person's dignity and morale, such as:
(1) Blindfolding;
(2) Threatening a person(s) or his/her relative(s) with bodily harm,
execution or other wrongful acts;
(3) Confinement in solitary cells or secret detention places;
(4) Prolonged interrogation;
(5) Preparing a prisoner for a "show trial", public display or public
humiliation of a detainee or prisoner;
(6) Causing unscheduled transfer of a person deprived of liberty from
one place to another, creating the belief that he/she shall be
summarily executed,;
(7) Maltreating a member/s of a person's family;
(8) Causing the torture sessions to be witnessed by the person's
family, relatives or any third party;
(9) Denial of sleep/rest;
(10) Shame infliction such as stripping the person naked, parading
him/her in public places, shaving the victim's head or putting marks on
his/her body against his/her will;
(11) Deliberately prohibiting the victim to communicate with any
member of his/her family; and

(12) Other analogous acts of mental/psychological torture.
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> Section 14 of Anti-Torture Act of 2009. Penalties. -
(a) The penalty of reclusion perpetua shall be imposed upon the perpetrators

of the following acts:

(1) Torture resulting in the death of any person;

(2) Torture resulting in mutilation;

(3) Torture with rape;

(4) Torture with other forms of sexual abuse and, in consequence of

torture, the victim shall have become insane, imbecile, impotent,

blind or maimed for life; and

(5) Torture committed against children.
(b) The penalty of reclusion temporal shall be imposed on those who
commit any act of mental/psychological torture resulting in insanity,
complete or partial amnesia, fear of becoming insane or suicidal tendencies

of the victim due to guilt, worthlessness or shame.
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(c) The penalty of prision correccional shall be imposed on those who
commit any act of torture resulting in psychological, mental and emotional
harm other than those described 1n paragraph (b) of this section. '

(d) The penalty of prision mayor in its medium and maximum periods shall
be imposed if, in consequence of torture, the victim shall have lost the
power of speech or the power to hear or to smell; or shall have lost an eye,
a hand, a foot, an arm or a leg; or shall have lost the use of any such
member; Or shall have become permanently incapacitated for labor.

(e) The penalty of prision mayor in its minimum and medium periods shall be
imposed if, in consequence of torture, the victim shall have become
deformed or shall have lost any part of his/her body other than those
aforecited, or shall have lost the use thereof, or shall have been ill or
incapacitated for labor for a period of more than ninety (90) days.

(f) The penalty of prision correccional in its maximum period to prision mayor
in its minimum period shall be imposed if, in consequence of torture, the
victim shall have been ill or incapacitated for labor for more than thirty (30)
days but not more than ninety (90) days.

(g) The penalty of prision correccional in its minimum and medium period
shall be imposed if, in consequence of torture, the victim shall have been ill
or incapacitated for labor for thirty (30) days or less.

(h) The penalty of arresto mayor shall be imposed for acts constituting cruel,
inhuman or degrading treatment or punishment as defined in Section 5 of this
Act.

() The penalty of prision correccional shall be imposed upon those who
establish, operate and maintain secret detention places and/or effect or
cause to effect solitary confinement, incommunicado or other similar forms
of prohibited detention as provided in Section 7 of this Act where torture
may be carried out with impunity.

(j)) The penalty of arresto mayor shall be imposed upon the responsible

officers or personnel of the AFP, the PNP and other law enforcement
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agencies for failure to perform his/her duty to maintain, submit or make
available to the public an updated list of detention centers and facilities with
the corresponding data on the prisoners or detainees incarcerated or
detained therein, pursuant to Section 7 of this Act.
* Section 3 of Anti-Torture Act of 2009
Definitions. - For purposes of this Act, the following terms shall mean:
(b) "Other cruel, inhuman and degrading treatment or punishment" refers to a
deliberate and aggravated treatment or punishment not enumerated under Section 4
of this Act, inflicted by a person in authority or agent of a person in authority against
a person under his/her custody, which attains a level of severity causing suffering,
gross humiliation or debasement to the latter.
° Section 5 of Anti-Torture Act of 2009 Other Cruel, Inhuman and
Degrading Treatment or Punishment. - Other cruel, inhuman or degrading treatment
or punishment refers to a deliberate and aggravated treatment or punishment not
enumerated under Section 4 of this Act, inflicted by a person in authority or agent of
a person in authority against another person in custody, which attains a level of
severity sufficient to cause suffering, gross humiliation or debasement to the latter.
The assessment of the level of severity shall depend on all the circumstances of the
case, including the duration of the treatment or punishment, its physical and mental

effects and, in some cases, the sex, religion, age and state of health of the victim.
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7 Amnesty International, supra note 18, pp.13-16.
% Amnesty International, Retrieved on May 28, 2016, from https://www.
amnesty.org/en/latest/news/2016/04/philippines-historic-ruling-on-police-torture-

followingamnesty-international-campaign/.
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* Section 24 of Human Security Act of 2007

No Torture or Coercion in Investigation and Interrogation. - No threat,
intimidation, or coercion, and no act which will inflict any form of physical pain or
torment, or mental, moral, or psycholosgical pressure, on the detained person, which
shall vitiate his free-will, shall be employed in his investigation and interrogation for
the crime of terrorism or the crime of conspiracy to commit terrorism; otherwise, the
evidence obtained from said detained person resulting from such threat, intimidation,
or coercion, or from such inflicted physical pain or torment, or mental, moral, or
psychological pressure, shall be, in its entirety, absolutely not admissible and usable
as evidence in any judicial, quasi-judicial, legislative, or administrative investigation,

inquiry, proceeding, or hearing.
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org/docid/42cd6f064.html.
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United Nations, Human Rights Office of the Hich Commissioner,

Retrieved on May 2, 2016, from http://tbinternet.ohchr.org/ layouts/TreatyBody
External/Treaty.aspx?CountrylD=62&Lang=en.

* United Nations, Treaty Collection, Retrieved on May 2, 2016, from

https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg no=IV9&chapter=4
&lang=en#EndDec.
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® Yves Beigbeder, Judging War Crimes and Torture: French Justice and

International Criminal Tribunals and Commissions (1940-2005), (Martinus Nijhoff

Publishers, 2006), p.7

“ Raphaelle Branche, “Torture of terrorists? Use of torture in a “war
against terrorism”: justification, methods and effects: the case of France in Algeria”,
1954-1962, International Review of the Red Cross, Volume 89 Number 867,
September (2007): p.555.
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® Yves Beigbeder, supra note 43, p.97.

“ Raphaelle Branche, supra note 44, p.547.

o Erickson, Jeff (2013) "Torture: Henri Alleg and the Algerian War," lowa
Historical Review: Vol. 4: Iss. 1: 25-41, p. 25. Retrieved from http://ir.uiowa.edu/iowa-
historical-review/vold/iss1/3.

* Ibid.
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LANDIN U.12.

! Selmouni v. France, 25803/94, Council of Europe: European Court of
Human Rights, 28 July 1999, Retrieved on May 7, 2016 from http://www.refworld.org/
docid/3ae6b70210.html.

> Catherine Elliot, French Criminal Law, (New York.: William Publishing,

2001), pp. 20-21.
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> Aksoy v. Turkey, 100/1995/606/694, Council of Europe: European Court
of Human Rights, 18 December 1996, Retrieved on May 7, 2016, from http://www.ref
world.org/docid/3ae6b67518.html.
** Article 689-1 of French Code of Criminal Procedure
“In accordance with the international Conventions quoted in the following
articles, a person guilty of committing any of the offences listed by these provisions

outside the territory of the Republic and who happens to be in France may be
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prosecuted and tried by French courts. The provisions of the present article apply to
attempts to commit these offences, in every case where attempt is punishable.”

> Article 689-2 of French Code of Criminal Procedure

“For the implementation of the Convention against Torture and other Cruel,
Inhuman or Degrading Treatment or Punishment, adopted in New York on 10th
December 1984, any person sguilty of torture in the sense of article 1 of the
Convention may be prosecuted and tried in accordance with the provisions of article
689-1.”

* Catherine Elliot, supra note 52, p.169.
*" Article 222-1 of French Code of Criminal Law
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“The subjection of a person to torture or to acts of barbarity is punished by

fifteen years' criminal imprisonment.”
* Article 222-3 of French Code of Criminal Law

“The offence defined in article 222-1 is punished by twenty years' criminal
imprisonment where it is committed:
1° against a minor under fifteen years of age;
2° against a person whose particular vulnerability, due to age, sickness, physical or
psychological disability or to pregnancy, is apparent or known to the perpetrator;
3° against a natural or legitimate ascendant or the adoptive father or mother;
4° against a judge or prosecutor, a juror, an advocate, a legal professional officer or a
public officer, a member of the gendarmerie, a civil servant of the national police,
customs, the penitentiary administration or against any other person holding public
authority or discharging a public service mission, a fireman (whether professional or
volunteer), the accredited warden of a building or group of buildings or an agent
carrying out on behalf of the tenant the duty of caring for or watching an inhabited
building in pursuance of article L. 127.1 of the Code of Construction and Habitation,
in the exercise or on account of his functions or mission, when the capacity of the
victim is known or apparent to the perpetrator;
4°bis against the spouse, the ascendants and direct descendants of the persons
mentioned in 4° or against any other person who habitually resides in their home,
because of the duties carried out by these persons;
4°ter against a person employed by a public transport network or any other person
carrying out a public service mission or against a health professional in the exercise

of his duties, where the status of the victim is apparent or known to the perpetrator;
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5° against a witness, victim or civil party, either to prevent him from denouncing the
action, filing a complaint or making a statement before a court, or because of such
denunciation, complaint or statement;

5°bis because of the victim's actual or supposed membership or non-membership of
a given ethnic group, nation, race or religion;

5°ter because of the sexual orientation of the victim;

6° by the spouse or cohabitee of the victim;

7° by a person holding public authority or discharging a public service mission, in the
exercise or at the occasion of the exercise of the functions or mission;

8° by two or more acting as perpetrators or accomplices;

9° with premeditation;

10° with the use or threatened use of a weapon.”
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% UN Committee Against Torture (CAT), UN_Committee against Torture:

Addendum to the Third Periodic Reports of States Parties Due in 1996, France, 10

January 2005, CAT/C/34/Add.19, para 9, Retrieved on May 8, 2016, from
http://www.refworld.org/docid/42cd6f064.html.
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“ UN Committee Against Torture (CAT), Consideration of reports

submitted by States parties under article 19 of the Convention : Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment : fourth to
sixth  periodic reports of States parties due in 2008 : France, 23 July
2009, CAT/C/FRA/4-6, para 7. Retrieved on May 8, 2016, from http://www.refworld.
org/docid/ab1645252.html 813bu seunsal yeydl, 979442 15995507 59, W.15.

“ UN Committee Against Torture (CAT), Consideration of reports
submitted by States parties under article 19 of the Convention, Seventh periodic

reports of States parties due in 2014: France, 29 July 2015, CAT/C/FRA/7, paradl.
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42. Retrieved on May 8, 2016, http://www.refworld.org/docid/564d95fd4.html.

* American Society of International Law, EUROPEAN COURT OF HUMAN

RIGHTS: OULD DAH V. FRANCE. (2009). International Legal Materials, 48(4), 884-896.
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“All malefactors of whatever denomination, who for the execution of their
crimes, make use of tortures, or commit acts of barbarity, shall be punished as guilty
of assassination

Those who, for execution of their crimes, made use of torture or committed
acts of barbarity shall be punished by five to ten years imprisonment”

* Article 309 of the French Old Penal Code,

“Every individual who voluntarily has caused injuries or committed acts of
violence or acted in violence causing sickness or total incapacity to work for more
than eight days shall be punished by imprisonment of two months to two years and
a fine of 500F to 20.000F or only one of those penalties. (...)”

°" Aricle 7 of Convention for the Protection of Human Rights and
Fundamental Freedoms

“1. No one shall be held suilty of any criminal offence on account of any act
or omission which did not constitute a criminal offence under national or
international law at the time when it was committed. Nor shall a heavier penalty be
imposed than the one that was applicable at the time the criminal offence was
committed.

2. This Article shall not prejudice the trial and punishment of any person for
any act or omission which, at the time when it was committed, was criminal

according to the general principles of law recognised by civilised nations”
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“ Ibid,

? Article 1 of Declaration on the Protection of All Persons from Being
Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment
1. For the purpose of this Declaration, torture means any act by which severe pain or
suffering, whether physical or mental, is intentionally inflicted by or at the instigation
of a public official on a person for such purposes as obtaining from him or a third
person information or confession, punishing him for an act he has committed or is
suspected of having committed, or intimidating him or other persons. It does not
include pain or suffering arising only from, inherent in or incidental to, lawful
sanctions to the extent consistent with the Standard Minimum Rules for the
Treatment of Prisoners.
2. Torture constitutes an aggravated and deliberate form of cruel, inhuman or
degrading treatment or punishment.
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# Selmouni v. France, 25803/94, Council of Europe: European Court of

Human Rights, 28 July 1999, para 96. Retrieved on November 15, 2015, from
http://www.refworld.org/docid/3ae6b70210.html.

® Selmouni v. France, 25803/94, Council of Europe: European Court of
Human Rights, 28 July 1999, para 99. Retrieved on November 15, 2015, from
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2 See Caesar v Trinidad and Tobago (2005) Series C No. 123 para. 50, ;
Luis Lizardo Cabrera v. Dominican Republic, Case 10.832, Report No. 35/96, IACHR,
Annual Report 1997, OEA/Ser.L/V/I.98 Doc. 6 rev. (1997), para. 85. Cited in

Interpretation of Torture in the Light of the Practice and Jurisprudence of
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“ Denmark et al. v. Greece, Report of the European Commission on
Human Rights, 5 November 1969.

® Inter-American Court of Human Rights, Tibi v. Ecuador, 7 September
2004, Series C No. 114, para. 146, Maritza Urrutia v Guatemala, 27 November 2003,
Series C No. 103, para. 93, Cantoral-Benavides v. Peru, 18 August 2000, Series C No.
69, para. 104.
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o See ICTY, Prosecutor v Limaj et al., Case No. [T-03-66-T, Trial Chamber
I, Judgment, 30 November 2005, para. 238.
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124

(4 =3

& 49 = I a P~ dl )
VNAUAN %QIWUU’YNUQQJ;U’]G\E]G]’]U?]’]SVI?JJ’IN“’I La\‘iﬂuﬂ’g’mwEJ’]&J’I&JSLumﬁVH]ZLWQJ“UE]ﬂ’J’lEJSLu

o

uedlinisnseyimsunuswnisnsgyiniieyawngsladulanmuame uidelausdiing

=

! [t 50 (J 14 = o A & 1 '
ﬂlllL‘lJ‘LlNﬁ mimmcﬂwmsmmumauﬂqmaqmiﬂiwnLwamammgﬂﬁ]mﬂ,mmwmaaulm

Y 9

o w

A0AARBANULIAUITNAIVRIRUAYIFRAIUNITNTUIUY NeTianTsldduavesdmting

[ 1 £

yoe5guazinliyamnggelandimuamludiegrdiluoudygrnesiunisnsuium 13

q ]

51 = = o = = = N A 9] Y]
AITHNAUNY ﬂ"li@]ﬂ')’]ml‘NLﬁ@ﬂ%aLM@%QELQIUﬂqiﬂigVHQQﬂ'ﬂﬁllﬂ'l"lllL%aﬂiﬂﬂ%ﬁalﬂﬁn%@ﬂﬂﬂ

v 52 o & 1%

HaUszleyinIaulsuIsvedsEUs00IANINIENUIBIUTDIS]  MtUMINIIMTNvesgla
o A & L. | g
nsviimsutuiiasanniluauyeuninugulse (Sadistic) deulifotdunisnsuiuniy

AUV YBIDUYAYYIFBAIUNITNTUIU

maanSuyweruglsy ANENIINNTEANSUYYeYULLTU Hlauasngauiey

AEINUNITNINIUVOIANUTEVIYIR ANZNTTUNITADAIUNIININIU LA /MIOANATLNIN

UZINADU 9 SINTRUTIANUNITINITNAIEVNUANLTIUE1I109AUTENDULTDIAAUINLABIID

3 3 Ao o a 1 [ 3 = 1

yawngdaduesddsgnaundrAglunisiiansundiinisnseirladunismsuiunsely

ANENTINENTENSuyweruglsUlsingnd 1l Inawaniansanad The Greek Case udi
o =

N1sNsEvimsEUABN1INIIYIeNTUTERTANLS Uy vesTIunnssihadaeiiyamagslaiiie

AU BUaYarIaASUa1IAN dinludfininwvesmadniuyvevuelsUluaf Egmez

3 Article 2 of Inter-American Convention to Prevent and Punish Torture

For the purposes of this Convention, torture shall be understood to be any
act intentionally performed whereby physical or mental pain or suffering is inflicted
on a person for purposes of criminal investigation, as a means of intimidation, as
personal punishment, as a preventive measure, as a penalty, or for any other
purpose. Torture shall also be understood to be the use of methods upon a person
intended to obliterate the personality of the victim or to diminish his physical or

mental capacities, even if they do not cause physical pain or mental anguish.

» Manfred Nowak and Elizabeth McArtur, The United Nations Convention

against Torture: A Commentary, (Oxford University Press, 2008), p.75.

> Gail H. Miller, supra note 14, p.16.

** J. Herman Burgers and Hans Danelius, supra note 6, pp.118-119.
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> See Egmez v Cyprus, Eur. Ct. Hr, Judgment, 21 December 2000, para.
78; Denizci v Cyprus, Eur. Ct. HR, Judgment, 23 May 2001, para 384-6. Cited in
Julianne Harper, supra note 8, p.905.

> Sarah Joseph et al., Seeking Remedies for Torture Victims: A Handbook

on the Individual Complaints Procedures of the UN Treaty Bodies, (World

Organisation Against Torture(OMCT), November 2006), p.210.
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Against Torture (CAT), 25 May 1999, Retrieved on December 2, 2015 from
http://www.refworld.org/docid/3f588eda0.html.
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Hajrizi Dzemajl et al. v. Yugoslavia, CAT/C/29/D/161/2000, UN
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" Ibid
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° Sir Nigel S. Rodley, Report of the Special Rapporteur, submitted

pursuant to Commission on Human Rights Resolution 1995/37 B, Question of the
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" AS. v. Sweden, CAT/C/25/D/149/1999, UN Committee Against Torture
(CAT), 15 February 2001. Retrieved on December 4, 2015, from http://www.refworld.
org/docid/3f588ecc7.html.

George QOsbourne v. Jamaica, CCPR/C/68/D/759/1997, UN Human
Rights Committee (HRC), 13 April 2000. Retrieved on December 4, 2015, from
http://www.refworld.org/docid/3f588efea.html.

Curtis Francis Doebbler v. Sudan, 235/00, African Commission on
Human and Peoples' Rights, 11 May 2012. Retrieved on December 4, 2015, from
http://www.refworld.org/docid/dfacc98a2.html.
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n13 waﬂﬂszﬂuiuﬂgwmEJmigmﬂLﬂuwgﬁ]ﬂiummmmu’n Nullum crimen nulla poena

sine lege” Faudatfun1w1dingwin “No crime nor punishment without law” #3®

= 1 « . . . ”83 a o 1 Ao w Ly 1 a
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“The Principle of Legality, Retrieved on May 8, 2016, from http://¢rad
uateinstitute.ch/files/live/sites/iheid/files/sites/international law/users/vessier9/public
/Cassese%20-%20Principle%200f%20legality.pdf.

® \Rushivas Yeuvatan, svuda ifvessod 2, w.16-17.

® Article 11 of The Universal Declaration of Human Rights

“(1) Everyone charged with a penal offence has the right to be presumed
innocent until proved guilty according to law in a public trial at which he has had all
the guarantees necessary for his defence.

(2) No one shall be held guilty of any penal offence on account of any act or
omission which did not constitute a penal offence, under national or international
law, at the time when it was committed. Nor shall a heavier penalty be imposed

than the one that was applicable at the time the penal offence was committed.”

* Article 15 of International Covenant on Civil and Political Rights
“1 . No one shall be held suilty of any criminal offence on account of any act
or omission which did not constitute a criminal offence, under national or
international law, at the time when it was committed. Nor shall a heavier penalty be
imposed than the one that was applicable at the time when the criminal offence
was committed. If, subsequent to the commission of the offence, provision is made

by law for the imposition of the lighter penalty, the offender shall benefit thereby.

2. Nothing in this article shall prejudice the trial and punishment of any
person for any act or omission which, at the time when it was committed, was
criminal according to the general principles of law recognized by the community of

nations.”
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3)  ngungegrasdeRulddoundadled SenduatwraiAuil “Nullum

crimen sine proevia lege”

* Article 7 of European Convention for the Protection of Human Rights
and Fundamental Freedoms

“1. No one shall be held suilty of any criminal offence on account of any act
or omission which did not constitute a criminal offence under national or
international law at the time when it was committed. Nor shall a heavier penalty be
imposed than the one that was applicable at the time the criminal offence was
committed.

2. This Article shall not prejudice the trial and punishment of any person for
any act or omission which, at the time when it was committed, was criminal
according to the general principles of law recognised by civilised nations.”
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’" Article 16 of Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment.

1. Each State Party shall undertake to prevent in any territory under its
jurisdiction other acts of cruel, inhuman or degrading treatment or punishment which
do not amount to torture as defined in article I, when such acts are committed by or
at the instigation of or with the consent or acquiescence of a public official or other
person acting in an official capacity. In particular, the obligations contained in articles
10, 11, 12 and 13 shall apply with the substitution for references to torture of

references to other forms of cruel, inhuman or degrading treatment or punishment.

2. The provisions of this Convention are without prejudice to the provisions of
any other international instrument or national law which prohibits cruel, inhuman or

degrading treatment or punishment or which relates to extradition or expulsion.
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