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ABSTRACT

The aim of criminal proceedings is to find the truth by investigation to
proof whether crimes were done or not and who was the criminal. In the current
criminal cases, offender is the subject of the proceedings which is protected by some
criminal principles which are the Presumption of Innocence and Beyond the
reasonable doubt. By those principles, the offender is presumed to be an Innocence
unless proven guilty. The court, which is independent and neutral, cannot admit
evidence by estimating, presuming or by the rationality of the evidence however the
court has to proof beyond reasonable doubt that offender has no guilt before
sentencing. Although gathering evidence process in each country is different by
pattern, concept and legal system belief, burden of proof in the criminal case is a
part of truth finding process.

In Thailand, criminal cases have been preceded by the government.
Every related organization in justice process has to seek the truth together by using
admissible evidence. The criminal will never be found without the truth. The
cooperation of those organizations is performed by the truth finding procedure in
non-adversarial system for the important objectives which are to proof that the

offender committed a crime.
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Criminal procedure of Thailand begins by the gathering evidence and
fact process by inquiry official then the docket will be sent to a prosecutor to
consider to issue a prosecution order. When the case sent to court, burden of proof
begins even the offender has no legal exceptions. The burden of proof principle has
not appeared neither in criminal code nor criminal procedure code but the
prosecutor, in the criminal case, always takes the burden of proof first. Moreover,
article 15 of criminal procedure code, in academic area, states that “Where no
provisions of the present Code is specifically applicable to any procedural act, the
provisions of the Civil Procedure Code shall apply to the extent possible” for this
case, article 84/1 of civil procedure which states that “Whoever raises the facts to
support his claim, the burden of proof belongs to him” will has been used for
criminal procedure.

The criminal code of Thailand separates authority, justification and
excuse clearly so even the offender raises those exceptions, burden of proof is
always belong to the prosecutor and the beyond reasonable doubt principle is not
opposed by this rule. Generally speaking, Presumption of Innocence divided into
two parts as following;

1. Accused person or offender must be presumed as an innocent and
has the Privilege against self-incrimination.

2. The burden of proof belongs to the prosecutor and need to proof
beyond reasonable doubt.

As to excuse, it is deemed that the offender has confessed with
excuse so burden of proof is given to offender and this is an issue that which
standard of proof is needed. Meanwhile, by this occurrence, prosecutor do not
properly perform the truth finding process besides, it sometimes admit the
confession of the offender and stay of witness hearing. It can be said that this kind of
criminal proceedings is a kind of legal loop hole according to qualitative study.

Therefore, Thailand should clarify the burden of proof process of the
prosecutor to be clearer because its objectives are to ensure of no or less criminal
penalty as well as the regulations of chief justice of the Supreme Court of Thailand

should be raised for courts to strictly perform the truth finding process of which
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provide by the criminal procedure code. As such, the courts can approach to the
investigation process for encouraging the truth finding process to highly success.

Finally, the cooperation of related organizations should be more acknowledged.

Keywords: Burden of proof, Justification, Excuse
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