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ABSTRACT

This thesis focuses on the study of the right of recourse of governmental
agencies for the torts of government officials according to Thai tort liability of
government officials law whether governmental agencies have the right of recourse
against government officials and to what extent in case that government officials
commit torts in the execution of their duties providing governmental agencies have
paid the compensation to the injured persons. The study will primarily emphasize on
Section 8 of The Act on Liability for Wrongful Act of Official, B.E. 2539 (1996) together
with those provisions related to this act. Previously, tort law under the Civil and
Commercial Code is enforced which granted governmental agencies the full right of
recourse against government officials under any circumstances, so much that it created
great injustice against government officials. However, the principle has been altered,;
governmental agencies have the right or recourse against government officials only in
the case of intentional acts or gross negligence. The answer to the question of to what
extent depends on degree of fault and justice in each case. If torts are committed
partially because of the fault of governmental agencies or public works, the liability
will need to be shared between government officials and governmental agencies in a

pro rata way. In addition, if there are more than 1 tortfeasors, the principle of joint
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debtors is not allowed to apply with the case. Thus, the provision is to elevate the
standard in protecting government officials committing torts compared with the Civil
and Commercial Code which is private law. Meanwhile, this will also result in more
efficiency in the operation of administrative agency.

After studying the right of recourse of governmental agencies against Thai
government officials committing torts, several problems have been found which can
be seen in two levels as follows:

The first level of problem is in the provisions of law, in other words, legal
wording. Section 8 of The Act on Liability for Wrongful Act of Official, B.E. 2539 (1996)
is not adequately clear and cannot practically construct the body of knowledge in a
systematic way. Moreover, it is still questionable whether the extent of the right of
recourse includes fees. Not to mention the problem about pro rata liability in case
that government officials commit torts on the ground of corruption, and the problem
about the right of recourse in case that they commit torts which are against criminal
law or malfeasantly, the cases of which cause legal consequence against the intent of
this Act.

The other level of problem is in the legal system on tort liability of
administrative agency. The problem occurs because Thai legal system relies on the
principle of tort liability of administrative agency solely on the base of government
officials, while tort liability of administrative agency is based on both the fault of
government officials and governmental agencies which comes from French legal
system. It is found that Thai tort law cannot truly protect government officials who
negligently commit torts due to the lack of idea about “Agency’s Fault”. Therefore,
once governmental agencies have paid the compensation to the injured persons, the
agency will always make a decision on the right of recourse against government
officials. Only in the case of ordinary negligence will government officials be exempted
from the liability. However, this means that government officials are seen as tortfeasors
in every case. Injured persons cannot file a lawsuit for tort directly to governmental
agencies.

Therefore, this thesis suggests a solution to the aforementioned problem;

the ruling of the Administrative Court or Office of Civil Liability of The Comptroller
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General's Department should be published and put together in search engine system
or in the website of Administrative Court or The Comptroller General's Department. In
addition, | also add the example of the decision made by Administrative Court and the
one from Office of Civil Liability of The Comptroller General's Department, together
with the decision of the Supreme Administrative Court in foreign countries in order to
give a clear view on legal wording in Section 8. Another suggestion is that the right of
recourse of governmental agencies should also include fees. Regarding pro rata liability
in case that government officials malfeasantly commit torts, | suggest that there should
be an amendment in Section 8 of this Act so that governmental agencies do not have
to share the liability in pro rata way but government officials should be the ones who
are fully liable for this. In terms of the problem in the right of recourse in case that
government officials commit torts which are against criminal law or malfeasantly, |
suggest that governmental agencies should not be granted the right of recourse against
commanders who performs with gross neglisence causing subordinates to perform act
of malfeasance to the full extent of damage. However, gsovernmental agencies should
be liable for the compensation only for its part in order to be according to the intent
of Section 8 Paragraph 4 of this Act. Furthermore, principle of French law is referred to
in this thesis, and some amendments should be made to the provisions in the Act in
order to give a solution to the problem on the right of recourse of governmental
agencies against government officials in the legal system on tort liability of

administrative agency.

Keyword : Officials’ tort, The Right of Recourse of Governmental Agencies, Personal

Fault, Service Fault, Combination of Faults, Joint Liability
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