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ABSTRACT

This thesis aims to study on the opinion of the Administrative Court and
the Court of Justice in the case related to administrative contract as it is appeared in
the decisions of the court jurisdiction. Such opinion shall be subjected to the
definition of administrative contract as it is prescribed in Section 3 of Act on the
establishment of administrative courts and administrative court procedure, B.E. 2542.
In each court, whether the administrative court or the court of justice, the opinion
related to the same category of facts shall be the same to present clear idea
towards administrative contract, so it will not lead the dispute related to the same
category of administrative contract to the different adjudication of the court, which
does not meet the objective of having a court system in Thailand. The analysis on
the mentioned opinion of the Administrative Court and the Court of Justice will lead
to the development of the concept towards the definition of the administrative

contract of Thailand hereafter.
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From the studly, it is found that

1) The issues related to the parties. Administrative court and the court
of justice have opinions to such issues as it is appeared in the decisions of the court
jurisdiction between the courts. The administrative court had a decision that the
agency has its obligation assigned by the government to use the administrative
power or administrative action or not. If the obligation of such agency is an
administrative task that has been assigned by the government, such agency shall be
administrative agency. For the court of justice, it is appeared that it has been decided
as the administrative agency in some cases from the administrative task that has
been assigned by the government as well as administrative contract. However, it is
found that in some cases, the court of justice considered only the status of the
agency whether it is private sector or government sector, and it is not appeared that
there are any considerations on obligation of such agency whether its task is assigned
by the government sector or not. The act of not considering on such obligation will
not comply with the definition of "administrative agency" prescribed in the Act on the
establishment of administrative courts and administrative court procedure, B.E. 2542.

2) The issues related to purposes of the contract. Each court whether it
is the administrative court or the court of justice as it is appeared in the decisions of
the court jurisdiction between the courts, in the case of considering that which
objects of the contract shall be considered as an important tool to achieve public
service or it does not in the manner that both administrative court and the court of
justice have no clear criteria to consider such matters.

3) Issues regarding the terms of contract displaying the privilege of the
government. According to the opinion of the administrative court and the court of
justice in the decisions of the court jurisdiction between the courts, both
administrative court and the court of justice lack of clear criteria for considering
whether each term of contract is the term that presents the privilege of the
government, or it is just the term of contract in civil law presenting the advantage or
disadvantage of the parties only.

The opinion provided by the administrative court and the court of

justice related to the definition of administrative contract still have shortcoming
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because each court such as the administrative court or the court of justice still lack
of criteria to interpret the definition of administrative contract in Thai Law. Therefore,
the administrative law and the court of justice shall provide opinions related to
definition of the administrative contract with clear consideration that presenting
administrative contract in terms of parties in the case that it is the agency assigned
task to use the administrative power or administrative act. For the objectives of the
contract, it is used in the case of finding the contract that shall be an important tool
to achieve public service and the consideration that which contract is the contract
that presents the privilege of the government and it is appeared only in the

administrative contract.

Keyword: administrative contract
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