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ABSTRACT

The term “like product” existed in many agreements in WTO legal texts base on
the Non-discrimination basis which is the basis of WTO objectives to prevent the Protectionism
in the global trade system. Like product also existed in The Agreement on Technical Barriers
to Trade (TBT Agreement), one of the WTO agreements, which allowed the member states to
discriminate against “like products” by exercising the international standards rely on the
legitimate objectives on the preamble of the agreement to protect and prevent any harms on
health or safety of humans animals and environments so called “the Technical Regulations”.

The technical barriers to trade (TBT) is one of the non-tariff barriers (NTB)
which WTO intensively attempt to decrease from the international trade but The member
states have been increasing the measures which rely on the TBT Agreement as a tool to
discriminate the merchandises to protect the domestic products from the competitive
imported products in the national market. It seems to be the exceptions of the General
Agreement on Tariff and Trade (GATT) obligations which prohibited the less favourable
treatments of the member states among the like products. However, the term ‘like product’
in TBT Agreement is also base on the Non-discrimination basis. The members are bound to
exercise their technical regulations as the treatment in the same among the like products
as well. However, these measures may cause the difference treatments of the states to the

like products.as a result, the theoritical discussions has arised that the term “like product” on
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TBT Agrement whether interpreted as the like product in GATT and criticized on the clear
meaning in the international economic law.

The interpretation of WTO legal system bases on the rule of interpretation
on the international law. Most of the interpretation of the legal texts has come from
the WTO Jurisprudent. The interpretation of “like product” in TBT Agreement has been
defined in the WTO Dispute Settlement Understanding (DSU) process which
usually been considered on the original legal texts of GATT as the refer-crossing
analogy. There is the methods to consider the meaning of the term “like product” as
the case-by-case analysis with 4 criterias; product characteristics; end-use; consumer’s
tastes and habits and tariff classification. However, the technical regulations which
is trendily increasing since 2011, such as US-Tuna (Mexico) II; US- Clove Cigarettes;
EC- Seal Products; etc., is not only consider about the four guidance elements
but also the background of the measures and the processes and production
methods (PPMs) of the products to assort the like products.

TBT has become a magnificent tools for the WTO member states to
discourage the merchandises from the other states especially from the developing
country which have no potentiality to complete the objectives of the international
standards which has claimed as the technical regulations. Thailand, as the one of the
developing countries that affected to the international standard especially the measures
on agriculture products and industrial products which has been exported to the
international markets has also effected on such measures as well. These products are
required to corporate the international standards before access to the national market in
the delivered states, such as the labelling on friendships to animal or environment or
the measures of the Illegal, Unreported and Unregulated fishing (IUU) on sea products
concerned as the technical barriers to trade, which occurred the obstacles to Thai trader
in producing methods.

Thus, This Thesis is the result of the researching in order to understanding
the interpretation rule of the TBT Agreement, as the agreement implied to the more
specific objectives than GATT, this thesis will indicate the analyzing of the approaches,

factors and elements of such interpretations in the respect to understand the correct the
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obligations that imply on the TBT Agreement provisions and the application of the internal
measures such as the law and regulations as the technical barriers to trade in order to bar
the imported products to the domestic competitive market, including the strategies of
the WTO member states to imply the TBT Agreement as the method to protect the state
interest in international economic systems underneath the WTO objectives from the WTO
jurisprudence due to researching the concepts of law and developing the legitimated laws
and regulations in the future that comply to the international obligations of the internal

law, especially the obligation of Thailand as a member of WTO.

Keywords: like product, TBT, WTO law, Non-tariff Barriers
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duaviianeliu (Like product) Tusingegluszuungnuneiasygnasening
Uszimennidunaiuuuds Tuuiiussnedanldaduanusuionaasusiasenindgiile
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G du Usngegluundgaifiveangmneseninvssnasg1uduninistupnuanag
ﬁﬁlﬂﬂﬂﬁiaﬁﬁmé’mmamﬂﬂmzmﬁ’] fA.A. 1947 (General Agreement on Tariff and Trade 1947
siolufli3endn GATT 1947) wazaumnasialuindreRdasamaaninauagnisén a.a. 1994
(General Agreement on Tariff and Trade 1994 seluiFonin GATT 1994) %ﬂaalﬁuﬂawma
wlunfiddymesesdmsmsflan (World Trade Organization sioluilisendn WTO) Tnsenumnas
Heapsatuinidin “Guieiaieatu” (The term “Like product”) wdfayelilsifu
vaninamilunsiiansamdnnadenujiiuagnsdildidussalaeanzndninaeinigll
FonUATRSULAUA nanuATsliunmeyATIZig1sB (Most-Favoured-Nations Treatment
soluiliFandn MAN) uagndnmsufoRiBesuani (National Treatment steluiliFendn NT) Fadiu
wnAEAsUTINgeE Ralasud M syhALANGs GATT 1947 snaufiailaqtu

rouflariinisdnss WTo  1ud .. 1994 UssanaulanUszaulgmainann
wTugRannasnendsasn s $5eneq Tudseanaulanddldannsnisinfuniediiie3nw
HaUsElevunATYgnavesUsemelugal a.a. 1930 -1940 IngaiAsygianinavilmin
muswilosEninmAumeIua fe avsgenidnuarsingulumsinszideuiasugialand
fuoguuiluguremdnnarsygRauuuiaiiion (Uberalization) Fudufisnvesmsyineumnag
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nsAlaen1sasengnasilduiusnstiniin1sAnsenieusemaliisgniavesnaiunn
asdesUfuRnu WeasandninisnisAiliudatuiuediadusssy uonantdduduniily
N13LATNNNMIAMNAA (Multilateral Trade Negotiation sialutiisenin MTN) Ingnaontiai
1 vy 1% a A 1% i v a N
Huledin5RsINSAIMYANALNeangUaTIANIINTISANSENI U sEmALay I NS UnES
VNISANNINTY BIAIUANIRINGINNITATINYNIAIMLA 8 58U Laun Geneva Round
(1947) Annecy Round (1949) Torquay Round (1951) Geneva Round (1956) Dillon
Round (1960-1961) Kennedy Round (1964-1967) Tokyo Round (1973-1979) wag Uruguay
Round 1986-1993) fiaunivziin1suilunnuanasildimeiindnsAaninswaznisfmuay
snszauAuanassinaunidlulfaygansinsiadiesanisilaniul a.a. 1994
TnguszasAusen snils GATT 1947 A n1sdndndaAinuatunsalunis
wYauveIsgnransazIglunslesduanuidemeneanianamvinssunislulsemaves
AUIINNITLTT UMM IAAERenUsEna aunsualilamasillaulseglunannisdfgves
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anmunenndraninsludumusazUseneas ieanguassaninisaiaszaeslnlselonl
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Viwdly (nnwe) eegls, wNaduaredAn1INISATlan, NUNATIN 6 (NFENNY

v A fa

drilnuidsyeyu, 2554), 1.19-20.

? Anwarul Hoda, Tariff Negotiations and Renegotiations under GATT and WTO,

(United Kingdom: Cambridge University Press, 2001), p.25.
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mutiauzed GATT 1947 Fgatiuluiivannisldidenyfumludd

o

A1 “Aumvliapgiu UsingegluundyaAves GATT 1947 vatguund 019

Article I, 11, lll, VI, X1, Xill, XVI 1Jusiu Tnge1fes19veing Unsenuniiednisesdnisnism
5ewineUseind (Intemational Trade Organization 38 ITO ) undusunuulunisensneds
undgygfvaneunsiinaniteduavidamendugadulundudlulssimaninisind ity
TngNasuNUSsuauni1seninedurnasluussmadunundildludssmamedny wag
cs ~ A Y a a A o | v a Y a o v g 4 ' 2
Wisueudumnnannseavungnigludsewmatuaumnundnldludsewmeatdy  agnalsia
ANMuULNgYRIduAIstaRedtulunsauved GATT 1947 T geliflhuIn19andmauuintn

99970 UY9T A.f. 1947-1990 Li1a991nIT ANINNVLUILIRAINTUNDINA NN NITAAITL

Taliann wiannistesaluiilszganiioansns GATT 1947 nsaunueedssnneg lalauaauiu

a

FaazanigsfuiiaunuIeILiaswesn1sinudun1vidafedduluundeygfaneg 4
n3¥8aglu GATT 1947 WaslinkInNIsRANTaNANNINevenumiley (likeness) 31
duAvlianeatuiuliladndauwsiiesdusmnmiisuiuynssilonty wininduAItuaINIse
‘:IIQ Y a r-il’ va 1 a v a a [ ¥
wnunduAdnvllanildlaneglunnuvunevesduiviaimesiula
1 dl' = % :5 7 = ¥ % &’
AaNalNITINAY WTO N18rdIn1siasanyn1fn1enisaiseuainisduly
U A.6. 1994 LAz AALUINIINITININYVDIDIANTTLIUT OANINVDIDIANITAITAT AN LTI
wasd .6 1995 WWusun vlduaninasinisinuduasdafsaiulunseuresngnuie
GATT wag WTO L%mﬁmmsﬁmLﬁ]uLLazLﬂugﬂﬁiimmﬂéﬂ?ﬁﬂm GATT 1994 §9A9UN9aNAT
LidenUfus (Non-discrimination) @unenu1ain GATT 1947 vinlndgymilunisfiaiy

a a

Aurnvdanelnunieliansaures WTO depsdunannaunly GATT 1994 #aanaumIy

’ Edward S. Tsai, “"Like" is a Four-Letter Word-GATT Article lll's "Like Product"

Conundrum,” Berkeley Journal of International Law, 17, issue |, pp.26-27 (1999).
* Rex Zedalis, “A Theory of GATT "Like" Product Common Language Cases,”
Vanderbilt Journal of Transnational Law, 33, Vol. 27, pp. 37-38, (1994).




anaseineg lussuunguuneres WTO  fag 019 ausnasinluddsduduasuinig
(The General Agreement on Trade in Services), ANUANAITINILNITHOAIUNITHUARAIA
(The Agreement on Anti-Dumping), AMuANaIIIIuInIn1sUnles (Agreement on
Safeguards) 1ufu Fspauznssunsitdadetefinim (Panel) uaranznssunidadugnssal
(Appellate Body) w8sesAnIsmMIAlanazanfuraninaeiiazismsnnuduavianeiiuni
unayalves GATT «Juvdn wardivumensiienuiiegnunsansa’ Lwiéhal,mﬁﬂmmuwmaq
sviileu (lkeness) Hu famumnevantniiniuasinnnudangulumsiinn Jails
Aetenndieslumsfrnudsmsdsruldundysiaves GATT 1994 Tulagdu
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2.2 “Budrviiafgninv” auanuanasniluinfienindnsiAaninsiasnisé

Adn “BuAviiaifeniu’ (the term “Like Product”) Usngegluundiysiaves
GATT 1994 MansuiinazasauAguvarsizesiiundnnsddues WTO o1it ndnnnslal
\wenuua (Non-discrimination) anmsiinAuaud# (Quantitative limitation) M5vjunan
LaTNIIHOAIUNMIYNRAIAALAT (Dumping and  Anti-dumping) Lusiu Fadunmsineman
ﬂgwmaﬁﬁagjh GATT 1947 susiinvhandagilslu GATT 1994 ¢he fedunisfiansan
anuvanevesaudwiafniuddiinngrneunsiidounduluiiansanfruanedifine
WadatinsondedliFauslunssuiunsnsensne GATT 1947

Rex Zedalis tnnguuneseninauseine lonansanmvdngiunisusyinaansly

JURBUTBINITUTEYULN O8N NUNTARVeY GATT 1947 uaziiiuatugaiaifinisensng

(%
va o

unlgygiRtuduinfiasgmihniasarinduduieiadeduliiudesndu 3 wnamy
(1) @uPyinilauniu (Products that are like)
(2) AuAegluviianylaaiusiviean nman1sAeg1ufedny (Product

that those referencing commaodities or merchandise that are like) wag

° J. Jackson, William J. Davey, Alan O. Skyes Jr., International Economic Relations:

Case Material and Text, Sixth Edition, (United States of America: West Publishing, 2013), p. 609.
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3) guandlatarulaindidunisdnlavewesrussnounmilounsond i
(Product those referencing some formulation clearly suggesting a concept of likeness

beyond what one might term “sameness” or “Identity”)

¥ a a U

YBNINUTIIATILHIINITAANUAMUMLBU (Likeness) VBIAUATRALALINU

£
wa va o A

aelaunUayelRsngeues GATT tu wisoenilu 2 ngu audnvuzveaundyad Al

o

(1) Anuwmiaulunuvangeg1aau (Likeness read in restrictively) 1Ju

a o

nsAmuAuAYiniefueg1sdia nd1ade audrvdaieafuduasfemuiefadudn
Fflanumiousuniefinnundiefusgisuin (dentity or very close similarity) 39
aumunesnanduanuinevesdudsidaiefuluundyafives GATT Srurunils
oA Article Il (2), Article 1Il (2) Uszlaausn, Article lll (4), Article VI (1) (8) waz (7),
Article VI (2) (@) wag (b), Article XI (2) (©) (i) waz (1) Useloausn '

(2) auwmiloulumunueag19ning (Likeness read with some flexibility)
Hunsfimnududadafetunelivdn MAN GefinuBangunuiunvesundyaalu

= a ¥ v

Article | (1), Article IX (1) uag Article XVI (4) Falllansounguisdumniaudnuuslunis
Prunuaanydualauwsduafgniansandtuandiadulasdudaiainnsagniiansandn
~ v vy ey o= Ad a v Sy 8
witlouiuls mnusingduAmileaunsaunundndudmisla
o & v ) i a & Y '
viall Tuyuuewaglsuiiiudi nsinuniassdnuusUsingogluwuinig

a 14 a [ ¥ (% q" 1 v va . 9 v
nsaaudumslianeiiuniglandn MEN gedsingegluuntayed Article | wagudn

® Rex Zedalis, supra note 4, pp.64-T71.

" Ibid., pp.64-67.

° Ibid., pp.68-T1.

’ THE GENERAL AGREEMENT ON TARIFFS AND TRADE

Article | General Most-Favoured-Nation Treatment

1. With respect to customs duties and charges of any kind imposed on or in
connection with importation or exportation or imposed on the international transfer of
payments for imports or exports, and with respect to the method of levying such duties
and charges, and with respect to all rules and formalities in connection with importation

and exportation, and with respect to all matters referred to in paragraphs 2 and 4 of
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¥
LY

a AN L2 A a wa
giAfugIuveImannIslidanUiun

o

NT susangeglu Article ™ vos GATT surduunt

(Non-discrimination) w84 GATT ajuldlneeadiasialuil

Article Ill, any advantage, favour, privilege or immunity granted by any contracting
party to any product originating in or destined for any other country shall be
accorded immediately and unconditionally to the like product originating in or

destined for the territories of all other contracting parties.

" THE GENERAL AGREEMENT ON TARIFFS AND TRADE

Article Ill National Treatment on Internal Taxation and Regulation

1. The contracting parties recognize that internal taxes and other internal
charges, and laws, regulations and requirements affecting the internal sale, offering for
sale, purchase, transportation, distribution or use of products, and internal quantitative
regulations requiring the mixture, processing or use of products in specified amounts or
proportions, should not be applied to imported or domestic products so as to afford
protection to domestic production.

2. The products of the territory of any contracting party imported into the
territory of any other contracting party shall not be subject, directly or indirectly, to
internal taxes or other internal charges of any kind in excess of those applied, directly or
indirectly, to like domestic products. Moreover, no contracting party shall otherwise
apply internal taxes or other internal charges to imported or domestic products in a manner

contrary to the principles set forth in paragraph 1.

4. The products of the territory of any contracting party imported into the territory
of any other contracting party shall be accorded treatment no less favourable than that
accorded to like products of national origin in respect of all laws, regulations and
requirements affecting their internal sale, offering for sale, purchase, transportation,

distribution or use. The provisions of this paragraph shall not prevent the application of
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1) vénmnAdalsisurieyinT1esieg19is (Most-Favoured-Nations Treatrent)
ndnmAdeliTuALIATIEag 1B smTevdn MFN Clause ifundnmsfiugiu
UsgmanilwesnisliidenujiRvessruunguaneniséalan MAN - fuszaauduuni
guumuUsEIAmanilaniisgidiivessunvesulagaslisglovilunianisiun sguis
Sglalamudnnela wilutagdumdn MAN clause gniunldlussuunguuneseninausewme
Tupnumnedinsstudy Tng GATT ahwdndananundyg®lily Article | wag 1 Toe

AuAlAS§aNTNYeseIRNISNSAaN LA B NUsiER1519UeaamEau (Schedule of Concession)

Y ay v

Fulwenaisnianuinuuuying GATT lnganasiiazaniiwnaniBeaninsvesdudnlinna
fulumsiteanngeuninanaulimaednsniBaaninsdnsely wazavd U URdodudni
fuvaaniinanigauninvesesdnisnisailanegraminiisuiu deiunisiiniy “GuAvile
a [T a @ a wva Y ad v vy ¢ 1A = &
Weaiu” Tuusunvemannisujianiundnuagla suanueyiasigviognegedadunis
WIguguanAImunanMsTwuniiindnsaanInswazs1A1edua1@aunsatunlely
1 1 o = Y] = B 5 11
N13L9599 B TDIAANE DUMUNINBAUNUSNTAIVS Article | Uag Article Il vas GATT

2) ndnnsufuRdesauynd (National Treatment)

Y]

winmsUfuRilesauy® w3e NT Clause WundnmsdAgiivsngedluunlygi

GATT Tu Article IIl BspniudilvisgaundnvesesdnisnisAlanazdeslinszyinnisleg sudu
= Aaval ua Y a o YRRV~ /R & v N A A

nsienuifsie “Guiniameniu” Nalliinsdunislduinsnsminigvseninsnisdu
a a 1 = v [ 1< A a wva | a v U a Yy a a
nfilyargludnwagdudunisidenyjunneduaisenineduarnnannielulssina
(Domestic Product) fuduastintmgiiuiiiig

TgUseasAandnved Article Il Huns1BuLiedaaiun1synvIANIeNIsAn
(Protectionism) itedngusrasAlunisdesiuduminielulssimavesigendediunalunis
wnsnugamenalnnisngrunenielu mnudundayailu Article Il Tuusiagissailiingussasa

[y

WsoANULMINELENaNIINiY ag Article 11l @ 2 yaUszasanazAuATosduAsiinife i

;Y

91NUIATNITNNAIE (Internal tax measures) luvaue? Article lll : 4 gfsUseasnnIzANATDs

a 1% a a LY A a wa £ A Y v v LY .
durrtianenivanmadenuialegldumsmesnilutedaduneluessy (ntemal regulations)

differential internal transportation charges which are based exclusively on the economic
operation of the means of transport and not on the nationality of the product.

11Anvvarul Hoda, supra note 2, p.87.
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Fadilvn1mIn19119n1E Nl @nszd1Agues Article NIl du ADNISRAITUNDIANINAITUY ITY
seinsduanislunaiaivinliduavliamsiudidnauaiu s lunsuuad use i@ uai
) Y v a Y a a o v <@ a o 1 dy 12
nvduinraanelulssmea lngagdessnnglawiagsesoluil

A o

(1) AuAntidwazdusinislulssmeduduainaiuisowtstunsaly
wnunulAlaensatatukas i
2) AuANuntarduaineluUsemeNanunsoYsTuE ol wnunula lnemse
d! (% 2 gj = dd‘ ! U o v = .
Fanukarnuty Jnnszluman@nuenananu dunsainslduinsmsmani@anu Article Il : 2)
wialisunsufuanuansiu (unsaimsldumsmsvisetetadunmelusy Article Il : 4) uaz
(3) ANULANALTUINTY NDIANANANTENUABAUAINAINNTOLYITUNT Db
wnunulalaensatuludnwaznnsuntdesduanieglulssme
o A | v Y o v Y a v a  a o v o wa ~ v
mwmanmwmuwﬂmmulmﬁaumﬁzjummmﬂumsﬂ,mmﬁgmmm GATT 23189
2R ENITAAIIUTUANA UL AL UTUNLAZIANUTUIVRINITI NNVNNG UAAIEWAT GATT
Ao In15AI17AAY YS9SUIEANUINEVBIANI “Buatstamadnu” 13 vilwnisaanu
HINANFBIDIABNITAAMUNNAS NN VINANTAANUANUVLNEVDIANIN “AuAIvdanmeiu”
Huniislunguiinmsianuundyaifinu GATT 1994 Nfideanidsssesunauiiatagiu

L%

N15BATIEAALITUNGBHNITAAIINATI “BuArvlinfediu” auundygRves

s a v v

GATT 1994 UnSANANANAINNTEUIUNTIZIUTBRNNVRY WTO (WTO jurisprudence) 1ag
1Y aa o o v A v a a T % a 3 =
as1suuanelunsidadeifeinu “@uavdiafeinu” 111agdesiarsandusensalld
(Case-by-case analysis) #azA131 “GuAvtiafediu’ NUsIngauundeyaAtu L s
nuede duarnmileunu (dentical product) Wit wAgIMuIeTINENEUAINAA1EARITY

(Similar product) 8ndae Tneende3snisi1eg lunisiSeuiisuduaiieiigauiiisnisnssyi

[y

[ A a wva o 13 = va aa o & Y a
sulunmsdenufufivessy ~ FennusyifmanslunitadedvinteinmuennenIsuns

v YV

Aadetaiinim (Panel) waganznIsuNTItaduanssal (Appellate Body) 409 WTO il

a o ¢ = P A Y a o Y] Y a A a = v a
LﬂﬂﬁaﬂLﬂmsﬂﬂqiLﬂﬁﬁJUL‘V]EJUﬂu@WGUUWLWEJ']ﬂUFLUSUE]WW'IWV]Lﬂ@%u33ﬁﬁflﬂ§§ﬂmfl%ﬂmaﬁ WTO

Inepaznssumsidadedefininazdesondensundngiuniee Medoiiaasuastang e

 Ibid., p.111.
" Mitsuo Matsushita, Thomas J. Schoenbaum, Petros C. Mavroidis, The World Trade

Organization : Law Practice and Policy, (Great Britain : Oxford University Press, 2003), pp.158-159.
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NTUINIUDIAUTENBUAINAIITINAY TAZENINITATILUNLUINIAITNINTUIANANIYVD

a b4 a a L% ¥ L2 1% ! ].4
Aumiiafentu mu GATT laeenidulwinieudn 2 Uszns laun

(1) msiisanasnalnrewiawman (Marketplace test)

& a 4:4 a v aaa Y a =

Wunisiiasanaumiiouvesdud1anujisenvesyuilaa daduuuinig
dulngMihunansandurlagiinaninailun15iauaua19taAgIAuAINTIB9IUYDS
ALY Border Tax Adjustment (The Report of Working Party on Border Tax Adjustment)
Tul a.a. 1970 Fafmualinseunisfinnulndulyaudeiaasauasneunang iy
sensallagodeadusznaudfny lauwn n1sfiansanisldnuduilutugaring sadey
wardnwaeldun1sldauvesiuilan wavananyuEn19sIINYIALazAMauTATeIdUAY

¢ ° i a v Ay o a a w15
%QLﬂuvLﬂmquigUUﬂqi‘r\nLLUﬂwN’J@V%ma\TaUﬂqWWNWﬂﬁ@mﬁqﬂafﬂﬂﬁ NqiﬁUﬂqug\nimqau@q

2) MsiasingUszasrramsliinnsnsuessy (Aims and effects test)

(3 £ 14

JunisiarsaniingUszasdvosnmstedulduinsnisvessgunaudiiansante

9

v

Wudusmniloudu seuinsdusnddiuivazduainielulszmalagfiarsuiain

o

[

hnUszAIdLazHANTENU (Aims and effects test) 1snsldunsn1svessy il AU
fifies 2 nsdlvinduiiesdnssefutefinmuesesdnisnmsilaniiansan “Buduiaieaiu’
ﬁ?ﬂ%ﬁﬁ laun AR US - Malt Beverages uag AR US — Taxes on Automobiles *

a813l5AA Tun1sRasundninaeinIsiauauA198aLRgI T UAINANUANAS
GATT 1994 §uJuazhoainainudnlafeweuwnveansing A1 “Guastinifediu”

AADAIUNITNTUIMILDIAUTENOUANY Asazlaesulunaly

2.2.1 AMUNNIYVDY “BuArviatfieiny”

AseANuAUAITIAReINWIUUSUNYRY GATT  dutindulunszuiunisg

'
wa A

52 UTONINVDIDIANMINITAANT LA IR UNITHANNALALNEUDIN DIATTDUNU R DU

o

YoePUANauartaUAUi199 vaseIAn1sMIAlan wazneliinnIeswlaetnngvaeda

14 Petros C. Mavroidis, The General Agreement on Tariff and Trade, (United States :
Oxford University Press, 2005), p.145.

* Ibid., pp.145-146.

*° Ibid., p.146.
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0o aa o

Antadeuasnsiwvnravangrnelunssuunsssivtennm Wewinarii “Guanviiapediu’

<

Wurnuanaaszm9susema (ntemational Agreement)

=

WudesrmmangrneiiVayeifioglu GATT &

va=t ¥ Y

MsAuANIIIEvesA A T uunt el 73 s esendendninawilunisi auaud dyey ey
BUAINTIIBUNTIIMIENYINeEUS e A.A.1969 (the Vienna Convention on the Law of
Treaties 1969 siglufliSonda VCLT) wuileafunisinruauddyaissninasumeadudu
usiiloannn GATT 1994 ilummmnasseminaUssmaiisl inguszasdnsnumsduagiasugia
AneliAamumuAssEninauRcelRmansuasiasusmansserinassma vl
msfenuA1I “Guinvlafeaiu” aelduntyafves GATT 1994 Wudeanidsluadmeed
ﬁy’ﬂwyjﬁfﬂﬂgmmaLLaz‘fiﬂmwgmam%ﬁwauLsumsuaqmﬁamwmamﬁumaq%uﬁwﬁmﬁmﬁ’u
(Scope of like product) nMelgusnsdives GATT wavneneufiazadadninamiuagisnnsly
Msfanna M “Audiiadeiu iulasendendninasimengranefifiatuannsidade
Fofinmves WTO Faduvdninnsinansiagendedaiianieuazneumdngu (Evidences) an
woAnsalluisiaznsally

Tunsmmdninasinisiieududadaieiu ssdnsssfudeRnmues
WTO lthwndninasiane anmsidadeluaifiisdunouunduwumaiedum wazasy
Anseiuumamsiaududdaietu siludefinmAsiunsufoamuiusnsdues
GATT1994 uazdefinmluanunnasduguedesdnisnisiilan o1 anuanasialdinde
N13UTN1T (General Agreement on Trade of Service seluilienin GATS), aumnasinge
innsmsuniles (Agreement on  Safeguards) 18udu Fafuwaldulunisinududiuie
FeafununumangegsuauiiediiAnnsinnuvesundydalriAnderinauagsinlisg
HonUfuRle wazendeasnusznauniag unldlunisiinsIeranuMlauwaswaNs19ve9
AufpnuinguszasdvosundydFlundazios dutunsinududsiaiedtununiilu
Article | 484 GATT 1994 Fivdhenisliidonufiflunsaniumndraninsseninedy
aulin WO 1y uenanagfamunudnuassiennaudimenmud ssdnsssiutofinm

v WTO galathiiingnsmaning (Tariff) vesdud s wdaanveau (Schedule of Concession)

1NUTZNBUNITANANTAUNIY FIRI98199U AR Australian-Subsidy on Ammonium  Sulphate,
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AR Germany-Treatment of Imports of Sardines, AR EEC-Measures on Animal Feed Proteins,
. . . . 17
AR Spain-Tariff Treatment of Unroasted Coffee, Af Japan - Imports of SPF Dimension
drun1simnuaus1viafeituniy Article Il Fadun1siiarsands
& a wa ' a Y ado Y o a v a a o A a & o °
nsiendfuRseninduarmindidvduaisiafednuiadaluUssmanuy 3n153uun
) P I A a wa ] a v A Ay g ~
Wusnsdleanilunisidentjualaelduinsnisnien® waznislduinsnisdunlilyni®
WAAUANYLALAEINUY LAgNNTUINIANNFINITAIUNITHYITUVDIAUA TN DN UNLAVD
AuA1 (Competitiveness or substitutability) Tun1siniuaumilou (Likeness) 103
a v . 18 1%
guAtnuauly Ad Article Il w99 GATT #2g
N15NATUNDIVOULIAVDIAIIUYNTE (The Scope of meaning) UBIAUAT
wiapedfunelansaumnunnas GATT 1994 dudnduazdaainainud1lanewauLunves
ORGP (¢ S LAY} «p: ” Vs e S L
AMUNNIGVBIAITN “Lrdlaunu” (The term “like”) VY9BUANLEYNDU LAYAIINAUIYVD
A1 “Like” Tunmndanguiiudianuvingdn “msiinasnuasvisennaudinegaeliuiudn
dwmile WU AnumilouvednurUINe AN Y8 vIeNiAagAReiY (Having the same

characteristic or qualities as some other thing; of approximately identical shape, size,

" Robert E. Hudec, “Like Product” : The Differences in Meaning in GATT

Article | and lll, Regulatory Barrier and The principle of Non-discrimination in World

Trade Law, eds. University of Michigan Press,(United States of America : Thomas Cotter and
Petros Mavroidis, 2000), pp.3.

*® THE GENERAL AGREEMENT ON TARIFF AND TRADE

Ad Article Il

Paragraph 2

A tax conforming to the requirements of the first sentence of paragraph 2
would be considered to be inconsistent with the provisions of the second sentence only
in cases where competition was involved between, on the one hand, the taxed product
and, on the other hand, a directly competitive or substitutable product which was not

similarly taxed.
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etc., With something else ; similar)~ Fensfirudnuasdinaridunsfamuiifianumness
lirseunquuintumsmnevesdudviiafeiulun s amaiilimin “Produit Similaire”
Faflmnumunenandnnieimaneds “Audiifiasusiniieudu” (Equivalent)”™ udan
nMitadetvindefinimeesdnisniséilannaenaunsinumguinisivinisieatu
Arn “Buiadiafeniu” dnerdunisorsdsdsanumnenieanniwsengwiudiulng
Fommmuelumndsnguivannsaswunaudlaidu “Guiiimileutu” (dentical product)
waz “Audfindneriu”(Similar product) 1undn

MshrmyemneguivlnaI “Auimiaientu” Sarumned

AUANT AUANYULUS DA UANURTILMI DUNI BAA 8N Y TIFDAAABINUNITILIDLVBNNIN LU

q q

% 1 a ¥

AR Japan-Alcoholic Beverage (1996) finngnssun1sitdaduanssailaidadedn “Gue
wiaeaiu” au Article Il 999 GATT 1994 1 dlanunsaruianiziaduaiiniouiu
(Identical product) it wAGINBTINAY “BUAITAAIBARIIU” (Similar product) Aag

ST ludnwalz IR 09V la R Ua ULUAANNRINEVDIA1 1

P [T s, v A v = o o Y] a ]
AUATNLUAUDUNU T LhaE "JUAINAIYARINU T U WOH-MOg Choi UﬂﬂaWNWEJLﬂ?li‘@ﬂﬁﬁgﬁ']qﬁ

£
Y v A

Usemnala I AsIZADImNURLNEURIa AR INa 1A fail
“@uAfinilounu” (Identical product) Wu wunede @uAr9nilounuy
P9 ULIUBINITNAITUNANWULNIINLA N LLaz@mamﬁ’amawaﬁuﬁﬂ maamuymmam‘%a
A AAal a v Y} v ~ & A v 4 & & A Y4
anuAnNdsadualagmldluiosmnais lngaiatiesrusenauvasdumiiwiudunusedng
TaupnaenuLiewantias
a1 “GuAindnendeniu”(Similar product) vanei duaArndllamiiouiu
v a v a ~ ' o~ Y ) | Py \ = \
NNUsENsivduAAUTe U UYUATIY 1R WienAlldnvazvsdIuNaY visedIuUsnau

ag1ufediu vieRuandRuIUsENMsimiliauiy veausaldnawnuiuluniainisanas

v J. Jackson, William J. Davey, Alan O. Skyes Jr. supra note 5, p. 608.

* Von Moltke, Konrad, "Reassessing 'like products', Paper presented at Chatham

House Conference, Trade, Investment and the Environment, (October, 29-30, 1998), p.2.
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AaauURRIna e aRglldnIngUstasAvserudeenisTunisldduiluriewannavse
v A v av 221
nsldimsosmunenisiila

mMsArUAUATUA NuazuiiduNsAANeE AU FeinunldlunisiaI

v a CY Y

fuauasiatfeinuluuntua/fves GATT 1994 Tu Article | YA AUIINITAANNEAUAN

g7

a Y Ly va

%ﬁmmmnummuwumm

o

TINANITY “AUANTUALAYIAU” RU18D9 AUAINTAIY

wiloufu (Like) Tunnudyy iamengnniazauaudiniedudiingaig (Similar) Ay

J
FuUANEILNLUSIUNEUBE19U1N
Yy Neuu1INNISNAITANTNAIUNLNYDY “AUAITndouiu” uay
“AuANNAaEPaIty” ARarAoINansanmalUINFUA N LS suisuiuaEinumilaunse
v 1Y v a P A 1 a v & & s, v A o Dy o =
AaNefuLINegiedla 399zhioIdun Uy “AuAiamednu” 1ie9a1nAuBUIENIg

o al

[y o 1 « P U, . = o 1 « 1 v, o . & [ =]
UANNIWIVIANIN “Wlounu” (Like) ¥59A131 “Aa1enu” (Similar) UuUUAINNAINNNUY
Anuuagyi i dgynilunisinnudslssgiwasngulsenauiuluidaded afininly
AR Japan-Alcoholic Beverages 11l a.A. 1996 usinaznssun1sIdadgnssaindlavrtounnsing

| o & a I <@ a a o g o . 9
sEIAsEsnfiansadulszouluad n1RasuIANUALNEURIATIT “Like product
ATUANINIINRA NN AR AT D913l UuNSAAMNUN TR 1E9991AAIURNIEAIL
waurynsuldlaeduiednedilsisaziioln “Idnvasnisquantifduduaiszdfy”

o
a Y

(“which characteristic or quality are important”) 8nvislalaesureinarnuiniioutu

[V
a ¥ 1

Wumsinnsanlugamesveslas visil dudegrmilsenaiidnuazvidenuaulifidiladunds
yionaneyUsznisfiniloufuaudnBnogrmileild wasluyuuesvesuilnatuionauesia
Audniudeuaninenyumesesanld duiu msfiansananumiioulazauunneg
yesduddsfasorfomsiinnsandissiuanumilounasuand 1sseninsdudithunfionsan

a Y a Y oa % 22
I@EJW?]WiﬂJ’]ﬁ]WﬂHNEJENGUENQN@@LL&%E}\IUﬂﬂﬂﬂiﬁﬂﬁJUﬂu

. Won-Mog Choi, ‘Like Product” in International Trade Law: toward a Consistent

GATT/WTO Jurisprudent, (New York: Oxford University Press, 2003), pp.1-13.

# J. Jackson, William J. Davey, Alan O. Skyes Jr., supra note 5, p.609 See also
Appellate Body Report, Japan — Alcoholic Beverages Il, p.21 (DSR 1996: |, p.97 at 114.).
“...The concept of 'likeness'is a relative one that evokes the image of

an accordion. The accordion of 'likeness' stretches and squeezes in different places
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NsiAsanANNINeYesANUmdauUINgegluvaneafgaaInmIlagy

Tupf Japan-Alcoholic Beverages 1 vilguinladn A1in “milen” (Like) lionavnenumiang

'
wva

AutusuLazaTIfala urazAoIiasuIANUUiou (Likeness) mutbezvosundyelai
1 [ v @ a N a ¢ al Y wa gj ) Y 1% aill a
wanAeiulunudemiaasmsenginisaiiundgyaiitue unlulddedu daemeil n1siansan
a ¥ a a o = al' aw 23 = v v a °
AMNRLNIRIEUAdaRsAuIsldsuLlaslununeids” Jerennansiuiaaeyineu
lum Boarder Tax Adjustment (Working Party on Border Tax Adjustment) @svinmsaitaszi
nseuNsAnNAuATiafgItuaInAItadedeiniraie g afietulunszuIunsIEiu
Fanmneldszuunguuieves WTO auznssun1sidadedaninmlainerdadasieg un
UsENauMsRsaIAILMiiou (Likeness)  wagAIuAaieiu (Similan  vesdundadu
psrUsznavdAglun1sinudunsiafeiiunigldnsouass GATT 1994 lagfaisadn
Y o ¥ 24

29AUTENRUNAN 4 Utz Awmalull

1) ANSNYMENINEIIUYIALazAMaNURvasduA (Properties, nature
and quality of products)

2) anwagnsldanuduailudugayie (Product’s end-use)

3) sallouuaranuaelidevasuilan (Consumers’ tastes and habits)

4) NFIMUNAUAUARATNTIFANINT (Tariff classification)

:.// &J 3 5 ‘:{' 1 a [ (% 6 | A o

M9l 09AUTENOUNIAUTENTANNEANUFNNUSAY NE1IAD dNYaENIN
manmazdudedrinnsevvesdnuasnisldnudualudugaiine diusalouiasdnuas

Tdvvosuslnalunisliduiesnludaivvenivinusssuvensliduiviintug auegnade

as different provisions of the WTO Agreement are applied. The width of the
accordion in any one of those places must be determined by the particular
provision in which the term 'like is encountered as well as by the context and the
circumstances that prevail in any given case to which that provision may apply. ..."
* Edward S. Tsai, supra note 3, p. 27.
a Mitsuo Matsushita, Thomas J. Schoenbaum, Petros C. Mavroidis, supra note 13,

p.160. see also J. Jackson, William J. Davey, Alan O. Skyes Jr., supra note 5, pp.611-612.
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mvasuudadly luvaginisdwuniidndnsiganinsazasieuliiiuisdiulsznaulag
a | a w 25
SITUALAEVLIAVILVDIFUM
waninaurinusngeglusenuvesrmeyitauluai Border Tax Adjustment

Psunanaunaninaiiiugilunisiiansandudatadeiuresssinmsnisdlanlutagiu

' 1%
= o caa U o

wg13lsin puzieudinalldesuiefmdninueiisn1sTauI ninne 1UNaNg UV

asRUsznauLAazUszn1sly vibinsitadedvintuegiutainaasslunnazad wenaini

Y YA o

Faudalenaldifnuaiuisatesausenaudug ufarsunlaniudnvuzdonaasely

Y

wiaznsdifae FailiiAnuuinianigg lunisianuduiividaferfulusdazadd
uanseiudnae® Taefidouszlinanisesdusznevlunisinmududiviaiiediu
M1 GATT lusiidednaly
2.2.2 asausEnavlun1siiasun “Adnumilisuvisendeiu” vasdudn
yéninasinmsinduiviadeiuivnngeglumenuvesnazsialy

AR Border Tax Adjustment nanerdumaninausiiiugudrelunisiiansandin “Guinedaibeniu’

Y A o

AU GATT  1R8N1SUIAIUNRNLIEVDIAUAL D UTLUI WAUAIN UL US B UL UN 28

g =3

93AUsENOUANY serinsdudlnelosrusznounan 4 Ussmaduiiugiu uanidadedliiel
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fn15Rsandeesnuseneuresduavinmeniu sewalull
2.2.2.1 anwueNn19n18nn (Characteristic identity)
anuUENIINEN (Characteristic identity) A dafivauaniiagusng
A Snwaz drnlszneu anm Usuna dndn eaenauyunedlaeiae) vesdusdaiulade

drdgylunisuusanevyvesdudi (Commodity) eanluminasiieg datunsiiansandnue

a ¥

n1enreaIndndunisiarsuidsnudnuvazniesssusfuazauaudfivesdudn

]
v A

(Properties, Nature and quality of products) vesdusuaziislaindussruszneufidfgian

@

TunsNITNAUAT 1519991NN1TRANTANN “ANIndiau” (Likeness) a9auAtUI L TUIZA B

” WTO, “ANALYTICAL INDEX: GATT 1994,” Access ed. January 12, 2016,
https://www.wto.org/english/res_e/booksp_e/analytic_index_e/gatt1994 03 e.htm.

2 Petros C. Mavroidis, Trade in goods : the GATT and the other agreements

regulating trade in goods, (Oxford : Oxford University Press, 2007), pp. 234-236.
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siladeatuunnamiiy Tnedsnisfiansandnvarnisnien niuiiianig (Approach)
Tunsinnsaneuduiugsewinsmumiiouwasmnuuaninwedudn fuolud

1) rrauananwesiagduiudiulssneuvasdudi (The differences
in materials of construction)

2) AULANANNYDINTINIDIUNTHANAUAT (The differences in
method of manufacture)

3) anuwaRnEINONemansvaNus odn Tl siugnIsumans
(Scientifically recognized distinctions between plant or animal species)

4) auwane1aluldayadn (The differences in value or
“value rackets”)

5) PHWANA9YBITUS 1 WM Vs o3 amawesdumn (The differences in
shape, size or dimension)

6) AuuAnesludenanIn (Quality distinctions)

Wil dnwasnienienimeesdudidudundslussdussneud
29ANTTEiUTanInYes WTO dsnfarsanduaisiafeidunislaundyafves GATT
wanneldusunues Aricle | uay Artice Il Hunilsluosdusznaundnlumsfinnsanauduie
Fenfumusenuesnaginuluag Border Tax Adjustment Faduuwavmdlunisfinnsan

£Y @l Y v

AuAluandug lunaisenn  wiegslsna AINANTUIANULDUTDIAUAIAIBNITAIITUN
Y] 1 ~ ANada v 2 =g PN
anvaEn1eN1enInil 913NTANAUAIUINYTTANNTEUIIMLIANYTA N ¥EN1N1EAINT
a1unsaduildsunuInvyvesduaile (Interchangeability) lnglanizegnegenisiaing

“@uAfirarenu” (Similar product) @eazsosRnINRIENYULAITUNUNAULATEINEUATT

27 )
Won-Mog Choi, supra note 21, p.12.
28 a . s Y A oy, v v
Uuyun U, “Msiny “duaviiabeniu’ agldanunnasnisnauls
MIYjaRaInYedaIinIsNsAtan”, nerlinusumyadin aurlfimans Pnansalamine dy,

2545), u. 11.



22
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Wea Aaunsasanuldndudniududuieidaietulduds lunmseiudy Gudid
Snvazniloutuviterdefuutiiiesusdodlilfduduiiadentuild sl msian
dudafiadentuneldundydfves GATT 1994 Fefeserfuasdusenoudus wusenau
nMsfiaududivieutundendietusie
2.2.2.2 nsldauAudludugaiie (End-use)
nsfinnaniesdusznevves “nisldenlutuaniinevesdudi”
(End-use) \ussduszneuiivhlfifiuinguszasdvesnsnindudivesinan vsoguidudi
Tumanndsazdanasianisidentedudn w3ensldududivesiuilaauazuansliiiude
ANUENTUS luanwalr MU stuiule vesltunuiulaseningduai (Relations on competitive
or substitutable between products) WwuLAgITUAIHATTaTsuMIod Nz lun1sTgUY
Audvesiusina (Consumers’ tastes or habits) viliulddmsfamaudwiindetuty
Fosfinnsaninesflseneuiiusngduiiuszdng (Objective elements) wazesfdseneud
sl (nvisible elements) Wi nalnuednan (Market-base) infinnsanusznauiu’
Snwnsrnsliaudlusugarie End-use) Aiumngundnlumsiina
auAadafegatulunsseiudefinvnues WTO  wuslailu 2 Uszan loun asldauduan
Tutuaninelnealy (General or common end-use) uagnislddudludugainsves

v Y Aa [

na1n (Market-base end-use) N153HadE RN INYBIDIANTITIRBVOIRWINTUG LTINS U
v q v s a a v a a Yy & & o v ¢ a o
dnldeedausenaulunisiniuduniaindanusingliiudundsednyg 019 anwaenia
555U%1# (Product property) dnwaign1sldnuludugavinglagnly (General end-use) wag
MITMUNAARSNIIAANINT (Tariff classification) AeusingluAiiadasias 019

AR EEC-Measure on Animal Feed Proteins : AfugnssunsItanadafnig

(Panel) TafiANsuIALTNNEYDY “AUAiiuiiounuy” tay “Auainudeaiulansaununnule”

v

muunUnyalitu Article | uag Article Il Induiuvesduauazdnin1saaninsiusngeg

g7 q

* Robert E. Hudec, supra note 17, pp.12-13.
* Ibid., p.21.
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Tunsduunfidadnsinaninsdesgyniiununsisdoanngeu wazfiansandsdnuus
nsldaudlutugaieduilusiuormsdnifiouidisuduasianlusiunuas
(Vegetable proteins) AMUUNNIANA (Denatured skimmed milk powder) widuAIdeTila
savanlilensdnimieut”™

AR Japan- Taxes on Alcoholic beverages : ARIENIIUNITIUATLT DN

(Panel) WazAnznTsUNTINAdEaNETl (Appellate Body) lafiansaniisanuaenanienIn

[ (% a

NNl wagn1sIMUNMURIngnT1AaNINTVeIdUAIEsT (Liquor) ¥llar1e9 811
Fan usud a1 Aumdnleg Tnduesesiuneanegednidnvuznisldnutuaainefieweild
B A o 32 & a v A [ Y] 33

aumllouiy waziludumanansaudstuuazununiuldlagnss

AR Spain- Tariff Treatment of Unroasted Coffee : AazATsuNITItUaNey

Tofinm (Panel) WazAnznIsUNTINATEENSI0! (Appellate Body) tANansanfisdnumeng
n1eamfgIiudnwazatgiuguasnunnuand 19l uldvesgiiatalunisinizugnaium

nasnaunssuislunisanudnniun usillafiansaundsanvaznisidauludugainy

* Panel Report, EEC-Measure on Animal Feed Proteins,L/4599 - 255/49,
(14 March 1978)

“4.1 The Panel began by examining whether all products used for the
same purpose of adding protein to animal feeds should be considered as 'like
products" within the meaning of Articles | and Ill. Having noted that the General
Agreement gave no definition of the concept of 'like product” the Panel reviewed
how it had been applied by Contracting Parties in previous cases.”

” Won-Mog Choi, supra note 17, p.21.

? Appellate Body Report, Japan-Taxes on Alcoholic Beverages,
WT/DS8/AB/R, WT/DS10/AB/R,WT/DS11/AB/R, (October 4, 1996)

“...Shochu, whisky, brandy, rum, gin, genever, and liqueurs are "directly
competitive or substitutable products" and Japan, by not taxing them similarly, is in
violation of its obligation under Article lll:2, second sentence, of the General

Agreement on Tariffs and Trade 1994....”
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AMEYIN9U Border Tax Adjustment  lannuualuinienisiatsanduasianeinulagld
asfUsznoundn 4 Usems s Snwasmanienm msldendudlutuaaine sateunie
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Fugnvievesnain (Market-base end-use) ionfedeyaviedeiiaasimaiuiasugmans
Rerfuanimuesdudilunaiaudazuianyszneumsiiansansieg
nsfinnsannisTiaudluduanineresmain (Market-base end-use)
Hussduszneuiituldlumsfiansanamdiiusludnunsudsiuvd ounuilldsywindudig
otflunanaieniy fatusingluaf Japan-Alcoholic Beverages Ssnmznssumsidadugmosal

YA = v P | a v ) i = & v & o«
laRarsanfnisldunnsmanien@seninedudn “wdnley” (Shochu) Fuluwainuiles

voadjuivasiuszinmdundudiluvgluguu Fesemaguluguedgnileslalvdeyain

o
v 1

md e dududiindnlulssmeanaztausssulunishvvesaudduiudainuwansig

a

UaInnsANgTINAsUsEINA 19U 29ai (Vodka) 38R (Whisky) $3 (Rum) Bu (Gin) “ia

a a v o

winuznssuNTItdeavssalluaadenailafiarsudn waileggdudieglunainlu
v A v v oa X o oa N o v J v A v P 1Y)
szAugatuiuian U 8u 1av insglidnwugnisldanulutuaaieiielinuviieudu

Jududumniainuaiuisalunisudasdunsenaunudulaniy Article 1l : 2 wagiansan
Jndlepdududiviafeiduivionii Faasiiuar8duailudanslvinieuiu

Fauandliruindnsiansanidnvagnisldnulutuaanievemainuiinnsananumilo

* Won-Mog Choi, supra note 17, pp.22-23.
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AR Korea — Taxes on Alcoholic Beverages, afl Chile — Alcoholic Beverages g ™

2.2.2.3 vatlguvizednuneiidevasiuilna (Consumers’ tastes and habits)
n1siasandesadeuvsednuaglunisldauduaivesduilan

(Consumers’ tastes or habits) 1uesdusyneunilsivevilianmnsafinnsantemuause
Tumsudsiuriomsunuiifulivesduidaruiauenssumsitadegnssal luai EC-Asbestos
Tneanznssumsidededefinmleifaduindudn Chrysotile Fiber duildrunanvasuslediu
Faduansnousida uaz PCG Fibers dvliflansnousida Wudusedinienfuniuainumuie

[
a Y a

299 Article Ill : 4 is1zdudvsassyinlosdusznouiugiududuud wazddnwaznsld

v
(Y L3

NUBEINALINTY WeluduiasugnsTal AngnIIUNISITITEENTTAINdUNITNIIN
weunangIwneIfunsidnudualutuanying (End-use) wagsatisunistdaudunives
Auslaadinisidudiiiaeseiadelidiunauvesansnausiiaiunisldaunisiuaned1aiuy
a v O A = 9 1a Y a  a o 36
Aurnsaossiadslalvduaviiameady
a Y aa v & v Y ya v Y a
duarndnmstdanulutugaieuasdnuuznislidduaivesuslng
wileutugenlududimusduiuliviowmniule ssrusznouluyunewesiuslnauiliwy
aszaRglunisiansands “anuaunsalunsuasiursonsunuiniulalnense” sauainuly

1Y

Article Ill : 2 w89 GATT wdninusilunsiansansinandsanaisiluesduseneunanfsy
a P a a v A a ) & v Ada v o
ANUTENISPI9UBINISAANNEUATTAR BN UYBIBIANITAITAN AN taeanizlunsainaunuy
~ | Y] ) | 37 | = a & W % A v
HAMULANANANEAEN NN NAUEIN 2819l5AR sateuysadnwslunsITUAUAN

vousinalu danuuandaiululunsasseimalardnvaenaauianiesssuuAvesdun

* Ibid., pp.24-28.

% Anwarul Hoda, supra note 2, p.111.

>’ Todd Stedeford and Amanda S. Persad, “The Influence of Carcinogenicity
Classifications and Mode of Action Characteristic on Distinguishing “Like Product” Underline
Article Il : 4 of GATT and Article 2.1 of The TBT Agreement,” N.Y.U. Environmental Law

Journal, Vol. 15, p.400 (2007).
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% George A. Berman and Petros Mavroidis, Trade and Human health and Safety,
(United States of America : Cambridge University Press, 2006), p.86.
»? Won-Mog Choi, supra note 17, p.24.
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M9nen I (Physical characteristic) 999duAn wagtiuln3asiolunisiasainazdni
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Tunis@imnuauwieuvesdudilunatead wavnatsidunislussdusznaudiAg

0 WCO, “What is the Harmonized System (HS)?,” Access ed. December 7, 2015,

http://www.weoomd.org/en/topics/nomenclature/overview/what-is-the-harmonizedsystem.aspx.
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“ Petros C. Mavroidi, supra note 26, p.236.

* Anwarul Hoda, supra note 2, p.111
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© Won-Mog Choi, supra note 21, pp.14-17.
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nilao1alldnwalzn1sidaurateniu TunsazsufgauiauA1duNianwaLA1SH19IULUY

Wearu aeluduaidus Allanwugnsyienuediafsatungoaduduandanuaiuisalu
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AuAuAIEHAUADUNAN LTI ITUNI D LT UNLINT UL UALE 981315AR AU
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° = ~ v o ¢ ) o A v I o & a v aa
Prundseuisuanudunusveednuazni1syinuvesdunldsduasfe s Judunnd
AMUAILITOLUNNTWUITUNT BUNUNAULATILA WU FUAT . TNWULAITVINY 2 SNwe
TAYANWAZNITVINIULSN WAL DUNUANWAZNITYINUTBIAUAN V. WALANWUE NTYINUNEDY
wislouuanwuLNISYINuTeIEUA A, Tuntdana1sailedn dusi 9. wazdusi a. Wuduad
PHAMUAUNTOIUNTHRYITY VSBITUNUNAUAT N. 19 e luANUFUNUS TENI A NWLNIS YU

a 2 U a v [l v = v < v
998U ¥. Tuaua a. o1alilawmilouduasilea

3) MSNTANANLFUNUS SeMINAUARNUN AT URUANLIUSENBU

(Relationships between substitutable goods and complementary goods)

Ao nMsiarsantanisthdumildedeanysal Inefiansanainnig
loduAtuivauaniudwnunladoin lulduseneududun1ou 1wy §uat “9n” way
“un” wnRarsananwuenaluud duaveasseiaildmiloudu waveuazniuwn Uy
dudanunsalduszneuisediv “dima” hndeutu Al Unna Sededududfdwly
Useneou (Complementary goods) YiMHANSAANNANNEUNUSTEWINEUAT “U1” Wag “Aun”
@A v A -7 < Ao I v
Juduaanansaudstuiuviseunuinulalnenss udu

a) msﬂmimmmgmﬁLL@ﬂmaﬁwmﬁuﬁ 1 (Inferior-superior relationships)

Ao N5 USEUEUAINNAILITOIUNTRUSTURUAN AL ASITIN ULAY
U a ¥ A 1 % U Y A -'-NIGJ ¥ ¥ =l 1 v} '3
fure9duAIINTAuaIusatunseastunulausswnuntulsunteefisda wwu syl

o & a v o Ao 1w o e A a = oA

A nduduilinnsgunainitnulnsieud Welarsantenuaninsalunisuydunsenis
wunlavesduAsEerinaenudn Wnsiadatudiuwunlnsiadem latunndnwaey
A5 e A NS AU UUENUN I N U LN 9 A Lo LN 9098 N B NS 91U
Jalilldnwazvasnisunundetunaziule Hudu

A1SAANUAUAIYRALRLINULAERINTUIDIANUAINITOIUNITRITU
wson1sununlalaensadussrusenaumitunldlunsinnudussiameitunininumiou

wiordeiuludradnuasienuantiluuisdiunazluesdussnaud Ay usenmisly

'
a wva a

nsfasanfaududsiaferiunigldnisldunsnissulunsdendjuRniuananaiu

1 a 14

5¥1I98UA7dYT (Imported product) Auduainielulssimanduduarsiafieaiu
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(Like domestic product) lu Article Il uniipyeifives GATT 1994 faitusnglunszuiums

v
v A

AWVFVINTDANINNIIA1TANVBS WTO 917 AR Korean — Taxes on Alcoholic Beverages,
AR Spain — Tariff Treatment of Unroasted Coffee, AR United States - Measures Affecting
Alcoholic and Malt Beverages g

wii1nsiarsan “anuaansalunmsutsiusazlunuiulalaense”
spinsdudasdussduseneuiiimusegluiusnsdlves Aice Il : 2 maeuvEEYed
AeduIeUNU Tu Ad  Article Il wuuvineunUeygfves GATT  uasAUTznauAIna
gnilldninsandudvliadedtiumuundaygfives Aticle Il : 4 Feirdensldumsnis
meluresdsiunsnsiilindie Fuduiivsngluad EC- Asbestos #ifia1sandle
AruvilouLazANGN9SEINaA LA Chiysotile Fibers fiu PCG Fibers dnfldiutszneuiiugiu

(Y]

[ ) I3 = [ o 1% a [ 1
Wuduuyl (Cement-base) nilauiu wazgnituunsigssuuiidndnsiaaninseglu

salaa ¢ 9 o

nanyremdndamnidwuidudiuvsznevddgmiliouiunasinguilddudwmiouriu

Y i

dntiey uin155uitsdunauvesdusniiansnonsiswedudaeilainasonissuise
Auslaalumsidentedun namde dum Chrysotile Fibers Fegnviudilvidndmungmsne
meluveslsuaaiulidrunauvosasnonsa luvazi PCG Fibers Fslasuaugalndmunglu

(% L3

W5umalanuuniuulilafidulszneuvesansnonsss Ssnaznssunsidadugvssaliansan
] I v} I [~ I3 t:ll‘:glJl a % :J’ a 1 =1 (Y] 45 | = (v
T1ANULANAIIAINE1NTUBIAUTENBUNTINAUAVIdDITRA bl Tl aunY  usReInU
AR Japan - Alcoholic Beverages M183AN5 5z SUTaRWIMNASUR A NUEIRUS TUNTIY $TusEni g
Auaseninglnd (Wine)  wazwmdnley (Shochu) Wudusstaneinunielaanuminguss
Article Il : 2 usnAuAwisanwtinazlilsdasrusznaululddnuaenianen oy 1Wudy
o Y 7 « Y] =l £ [y 9 a ¥ 5 a
ylmsiuladn “anuaiunsaluniswystunssldwnuiulalnenss” vesduatuiveuianlu
A5 USYULTRBUNNI19NIINITNAITUISNWULNIINIEAIN LTLDI9INDIAUTENDUAINAID
ansathunldlunmsiansanduavisndududimiioudu (Identical product) wiemdiuiu
(Similar product) wagduANaansatamEInnle (nterchangeable products) Ml 813nd17

Tnduaniuileunu (Identical product) Wisaaiuiu (Similar product) dugeuiasan

2 o v o

Tanduduanianuanisalunisudstunseldunuiulaaus (Directly competitive or

“ Edward S. Tsai, supra note 3, pp.58-60.
45 Petros C. Mavroidis, supra note 14, p.167.
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Y a

Substitutable products) uddudfianunsaudsdusunieldunusuldonvarlaledudi
wiloufundendofufld

arwannsolumsudsiunalfunuiuldlaensaiu Slfdunddy
aeRUsENoUMANUNTHTANFUATTAREIRUALTIBUYBIAnEIIaUluAR Boarder Tax
Adjustment  agnslsalunrmiiiuvesgideuiuindefivmaeiiuaudsdod safuniglu
unURYelAves GATT i dhorfouuamensinnsandudedadieriunuauningves
Article Il Jundn Faasdosfinnsanisdnuasnautsiussninsdudde daudideuiadiu
Tosduszneusananifussduszneuiigninnfinnsantusddilvguiasdladnsimualy
Juwwmsiansamaninng

(2) ImguszasAuazuanszny (Aims and effects)

M “Inguszasduasnansznu” (Aims and effect) wlHidu
ssrUsznavlunsinsantefivmifgfuaudedadioadu iunsfiasundsingussasd
yosunliyaftu Article Il Aifnguszasdifiodosiunsliinnsmsmanidvietefvualag
Tngondesrunalunisesnnguuisnisluvesfguldvaduiuaudidnduasdud
aeluvszmaludnvagiiidunisgneindudinislulsilasuussloviduinnindudi

a ¥

U1 Ysenaudunisiansuidayutenielfudunidulawinisiansandsanumiou

Y A o

W a a a = a o 47 v
WazAINAINITATUAITUYITUNRTDUNUNVBIFUA UL YT I ULTIBUAY  1ABazABs
Usngdeiiaasedn msnsyvhvesssiulianuifisvneliinunansenunedudilusnvue

a v 48
Junsundesduaneluyszine

TuaR US-Measure Affecting Alcoholic and Malt Beverages AuznssunTs

v Y a [V

Fadeteinnladinaningussasruasnansenuilinfinnsandualagidadeinnsiaiy

auenuulidiigauwiasinnsandnuaemanien ity uilgdesiiansandeingussashves
nslaundg@lu Article Il Fansr3utenaninassnisiduinsnisnisnisniglunie

vavsdunglulag Aududidinazdudinislunisiuasy Mississippi 0901105011514

= Y] ~Ng Yo ca a ] v §& I PN = o I
#lavandnsnEliuiliingnaneuuaieiugiu lufiddaiuanadainguszasdnig

“ Ibid., p.147.
“ Ibid,, pp.81-82.
* Petros C. Mavroidis, supra note 14, p.146.
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a1s1suzUselerilunisdafunsduailidiaeuenain nsduasesuannielulssna

|
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(Local producer) 8neauiinduaraudiudlosidududsiianentu founisly
apsmsanSlududliifndniadunisdadenusnsduesarticle Il vas GATT ©
nsiasadngussasdnasnansenudniiunldfiasaunduan
UsslanesosuLeanesed (Alcoholic beverages) Lﬁaamﬂi’mqﬁuLLazmiu%%iumsmém
fudUszaniiinnuwandiswarmiumanvany aaensusEiuLanegedvesdud ez
Ussanfiuansneitu agnsdiihandudedednaumiieuisutududauuwnneeiulung
YOI BTN NN INLATALAINI T IUNITUY $TUYOIEUAT uroe1alsAR AngnTTUNT
Iaduavssal (Appellate body) Tuaf Japan - Alcoholic Beverages lyldunannis

[ |

aanauIiadelagvanainanuluundydfves Article 1l @ 2 ldddeeiansands

[

& a v 50
POUTTAIALAZNANTENUVDIAUAN
Inguszasrnaznansznuiluesdusznaudnlsznisulenfiladu
29AUTENBUMANIUNISAAIMUAUAITRALREINUALIIENUTBIANEIINUIUAR Boarder Tax

Adjustment  wanateiluesdusznauiingnisfiniudiedsiuanaiseenty ifieswn
A

ssAUsEnaUfInaunuaylildiasevidadud mnudlunsiansaniidnuaznisnsei
vosfgmeldiusnsdazminsana Safleulddeodananimeiiidnsiasaniudiein
Wenfuseisdnanty ldannsasuunauunnesseninedudlédeisnsiauaud
florfeerduesiusznounannigide ilesannmsdenujifvesssdedudtuilsede
psAUszneUIINNFAIdElaevllg YiliiRArusesedeesduseneudue ilefigaviianund
winssveslunislagunavesigneliiusnstiaungrunessnineussine
(3) NRUTRIMSHATUTBLMSHAAFUAN (Processes and production methods)
nSUIUMSUAE WAL SHARALAN (Processes and production methods
seluiliFondn PPMs) wilisslensumaneds FBnsiidudgnuaniunieTsnisfidudiugnara

Wi UNEININGTUYIA (The way in which product are manufactured or process and

49 Mitsuo Matsushita, Thomas J. Schoenbaum, Petros C. Mawroidis, supra note 13, p.161.
* Ibid., p.162.
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natural resources extracted or harvested)” LLﬁﬁﬂ@ﬁuLﬂuﬁL%ﬂiaiﬂ WUIWDI ATTUIUNIS
%”’umauim sudndusienisihdudndngnain (Sum of all activities necessary to place
products on the market) * dsanunsauansliifiufianszuiunisaneg vesnsnandudi o1
MINER ey Usznouniaundl uiasiufetdudiainsssueid aaenaudsnsiiuieadien

a v | ) ° X v d Y a 53 ° Y
ﬁ‘UF’\I']lI']QWa']@ Glfﬁllﬂgﬂggﬂﬂ']‘VTUWGU‘U@'JEJGQ‘UVLGUVH\T@']Uﬂ'ﬁl,ﬁﬂﬂLLﬁSLﬂiUﬁﬂﬂ IWEJQ']LLUﬂIW

'
a v a v v a Y

ADIANWALE AN NTTUIUNSHALIUNDUNSHARAUA NN UAAUAT (Product related PPMs

(%
v a 1

#olUT3eNIN PR-PPMS)  Wa¥NSEUIUNITHASTIURDUNSHANFUAN LU lALNEINUFIAWAD
(Non-Product related PPMs sialufiisandn NPR-PPMs) Litainguszasdlun1sdiiundud
FRALAEINUNTNTZUIUNITHANUT BNT LT AUA M LaNATUlunTE UL SsEuT afinnuas

asrn1snIsalantauiesrusenaunednu PPMs  1nlglun1siansainmnuiiil ounaswanang

=

serinaduanluteinnluviensd depand1Agytu laun ad US-Shrimp Turtle gaansdl

a 1%

aneItudanIs “I3nsAuieNduAn” (the methods of harvest) U U UNNTILUA

] [

AMULANANNTENINEUA T dansgalsnInutenai9aesansgowing Tuvuei

o9

1 o)

gnsdifaduvspmadfodldudeinitnafuierdudiuldldinarednvaenes e
Y83AUAT (The methods of harvest did not affect the nature of product) wazAudfivtidn
nUsznesingg du Mdududriafensu Wesmnddnvuesmanionm Snuuenslday
Tutugaiing uasldszuunisduuniidadnnaannsfimilousu Snvisdsanunsonaunudedu
waziulsiognsauysaidnsae™ Wuideafuadl Us-Tuna Dolphin AmsAdladeesduszney
Aeaiu PPMs Tuiueudeadu sisil ARl US-Tuna Dolphin ifudefimmituszimensingln ¢3as
ﬂmaé’wqﬁamsazLﬁﬂﬁuﬁﬂiaﬂummﬁaﬂﬂﬁﬂ’aﬁaﬁuﬁﬂﬁqwﬁmaﬁmm GATT wag TBT

Agreement Fagnanlusigazidealuundaly

>t Christiane R. Conrad, Processes and Production Methods (PPMs) in WTO Law:

Interfacing Trade and Social Goals, (New York : Cambridge University Press, 2011), p.27.
* Ibid., p.28.
>3 Jason Pott, “The Legality of PPMs under the GATT: Challenges and

Opportunities for Sustainable Trade Policy,” Access ed. December 12, 2015,

http://www.iisd.org/pdf/2007/ppms_gatt.pdf (2008).

> Christiane R. Conrad, supra note 51, p.182.
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(4) s1@"1 (Prices)
. & ¢ & Ao & & v oa
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drAglunisiiansananumileuvesdui uazendadedindumomnsdnintanaglusiuain
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aa v Y a 55 1 = U a . n:{'d 1 ¥ 1 [
adetainy wuRetuluaf US — Taxes on Automobile M1TIN151a17281477 NsaaLAU
=l a v 6 % @ aa ¥ ] s 3 a
aEnnglukiduisaeudmuannsnsdaiunsduaiuiles (Luxury tax) Tusosudelinssuy
Tuirdoudde (Four-wheel) 1iu Tupgiumavessneudliuansgenini Wudu
psAUsEnauAuTIAtY Wuiesesruseneudus Aunasuiu
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auentudugudaniemsiseniniuvseli egals willesnsanluesrusenauiiianiig

a ' q' v a A O a 62 A Y a
ﬂﬂﬂquqx‘i LLa3LﬂaSULLUaQIﬂG}qMWUVJULLagaﬂWWLﬁﬁ@iﬂ"ﬂiaﬂ aﬂmWQﬁ]uaﬂi’lmmmﬁliwm

auAlaien Falidundedlunsianssuiisuanumiisuvesduailussuungmneses WTO

* Ibid., pp.189-190.
* Ibid., p.190.
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audnvdadeiuliidiswsdudesmnuangegluundygfives GATT Wil

widsusngegluaunnasingg ves WTO fwieluil

231 aramnasialling AU wasEMs (General Agreement on Trade in Services)
auanasalUIdeduduazuinis (General Agreement on Trade in
Services: GATS) LHunilslunnusnasnsinenafissdnisnisdlan dedinguszasdlunis
atfuayuliAnnsfuaslunisusznevgsiauinisluszuumsdseninaseina Jedieldu
wé’ﬂmiﬁﬂ’m@ﬂijﬁumiﬁwLﬂ%e’?’faﬁuﬁﬂ (Trade of Goods) MuunUaygfves GATT
GATS umnumnasiinanldindumunnasguuiuiu GATT 1994
dHemnmuananiaenduiindnmsiugusazivuaiusnsdlisgaudnves WTO dos
griuluviiueaieniu mnudfienuuandefuiiing (Subject) Feaunnasisassati

1 13

1eUsEasANITANATEY NANIAD GATS WulsAuATeY “USN1S Uagdlu3nis” (Services and

Services Suppliers) d@u GATT ﬁfua@ﬁumaﬁ “GuA” (Product of goods)

GATS finsUgyaiAnann1s31eien1siidenyufjus (non-discrimination) Tu

o

Musfediu GATT  Fagniwulvszaurdnesdnisnisarlanazdesliidanudfise
“USMsegafeniiu” (Like services) NslukivesnisiienufiRsg 1 idlasuanuemasisn

281989  (Most-Favoured-Nations treatment) LLazﬂﬁiLﬁaﬂﬂﬁﬁaLgmﬂuma (National

= a

treatmentlun1suUanuiusnstives GATS  Falidgyminisdnnuuinisimilauduly
MusfgiunsinNduArdafeiuauunUye/Aues GATT Wil Llosain GATS luladl

UnUayelAAAAnAL A1 “Usnsuiaifeanu” ol iduieany

v
U U

nsArNUINsYiafeatuneldunlyafves GATS  HUufesedy
psAUsznavlunisiauuRgfvauAslaeaduluundygfves GATT  laveoide
AURLNBAINUNTYEALUY Article | wag Article Ill TaaNa15U189AULMLDUYBIUTNITIN
AudNYMY(Characteristic)  ¥99U3NN5INTEUUNSUUMIIANY MFond1 The  Services
Sectoral Classification on List (SSCL) &g UN Provisional Central Product Classification
(the CPC prov.) Faiteuldesléfiu msefiindnaaninsvesdudn (Tariff schedule) waz

Y]

MIRTANRmNIMElaUTUYBIIUTNT (Services suppliers) Mg waNIINUFEINIHINTAN
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U%mﬂu%’uwﬁﬁ8%8@E§U'§Iﬂﬂ1ummﬂ (Consumers’ tastes and habits and end-use) #e”"

2.3.2 Annuanasdnaen1sidunnsnisguauniuuazguaundeny (Agreement

on Sanitary and Phytosanitary Measures)

PNUANATINAIENITITUAULRINISEUeUNiLarguaunie Ny (Agreement
on the Application of Sanitary and Phytosanitary Measures Giaiﬂﬂfﬁsm’j’l SPS Agreement)
Hueuanaswes WTO Aiusnsdignituszaindnves wTo Tunislunpsgrumanaia
(Technical standard) Tudumuseinnemsuasauninyms

SPS Agreerent l¢sudviswaandeuniiuves GATT Tu Article XX Sseniiu
wann15lidenu Ui (Non-Discrimination) $gaunfinvetasAnisnisAlanisededesniiu
fnanlunslfinesgprumanadedenaridunnsnsinfunssiidlvansnnmien®
(Non-tariff barriers) waziluualiiufiifinsndstu sunseiidlunsasammnidluseugin e
(Uruguay round) ve3aun@nves WTO 5elédinisensng SPS Agreement wiufumilsluy
AuANaRNTLErefemsnsAlaniul ad. 1994 wious fumnuanadnvatsatuiie
AVUATDULYALASVANNMITLUNTARINET I IAERNIE

SPS  Agreement auIALASTANNTINVRIDIANISNITALANIFUINTNIS
guoundouazaveudeiivlalagimsnivnaraniudnduvesdguaziasniusnsdaig
Foonfuvesuntydilu Article XX w09 GATT Lwiﬁmuwé’ﬂLﬂmsﬁiﬁ%’gﬁuﬁaﬂ%ﬁm%
meldnseunagndninmusivesnguaneedasdnInsflan Gdvdnnsddgusznisnilsde
n1shiidenuUAsedumutiafedtiu a1un1AUIN 3 (Annex C) YBIAIILANAIAINGTD
uili10937n SPS Agreement Sildlvaumunevesinin “Audaiafiendy” angldundayd
SPS Agreement @asthndninadinazisn1sAnudun1vidaifeanuess GATT ulld
Tunsfianulageylan Fsdudiadotuiuenaiviensdfifududmiousunnlsens

(Identical products) wagduniindnefu (Similar product) aeldinsfianuma Article Il : 2

* Mireille Cossy, “Determining Likeness Under the GATS: Squaring the Circle?,”
Access ed. January 12, 2016, http://ssrm.com/abstract=935213.

> Nicolas F. Diebold, Non-discrimination in International Trade in Services:

“Likeness in WTO/GATS,” (United Kingdom: Cambridge university Press, 2000), p.143.
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wagnsalduauidaildiviiouniondefuudiinnuaiunsolunisusdufunioaunse
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Trade-Related Aspects of Intellectual Property Rights solddizondn TRIPS) 1fu
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” Won-Mog Choi, supra note 21, pp.116-117.
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v

nelanisiansanundua@ves TRIPS weag1alsAa n1siatsauduaisdameltuniy

e
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2.3.4 ANUANGITIRBNITABAIUNT AR (Agreement on Anti-Dumping)

undayallu Article VI: 1 wag 2 ¥3 GATT aug1nlisgauBnues WTO
anusaseninua@ueaaunaumnidifivnslusiananimu (Measure value) duu
wglvinaudsmeninsenudadudannanlulsemea (Cause injury to like domestic
product) 19 lngasAanisnisAlanlaasneninunnatanizisesd nsunsiduinsnisaena
X o Y] 24 X A v v ] . .
YUDNAUUNUIVY AD AIUANEIIINIINIRBRIUNMTURAN (The Agreement on Anti-Dumping)

nsiiumeyueainnieliniunnasitdienisyunain desdusznay
d1f5y 2 Usgmshe “ns1usan” (Dumping) ag “Adadevie” (Injury) B9A3UANAIRINET7
fnsiansands “Guanvliafediu” Mg 1 Article 2.6 YaIrnuAnasIvIENYuaaale

waRtsduAnuglusiaminimuliin nunefdudifsnaideesnainussinanilaluda

dnUszwanilannisaiiseuiisy (Comparison value) Auduautinmeaiiu (Like product)
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a ' v 5 1 a 1Y . A a = 4 ‘:1 =
llLL‘VTENﬂWLu@ﬁ]’]ﬂﬂﬁgLVIﬂ&\I’ﬁQ@@ﬂ bULAEINY Article 3 NNWIAITUINT “AINULAYAYUS
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Anvinnistduinsnisyunain” azdeuduainudenie  (njury) fdswansznuse

2

a v A o« v v o aa | 61 !
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* Von Moltke Konrad, supra note 20, pp.3-5.
° AGREEMENT ON ANTI-DUMPING

Article 2 Determination of Dumping

2.6 Throughout this Agreement the term "like product" ("produit similaire")
shall be interpreted to mean a product which is identical, i.e. alike in all respects to
the product under consideration, or in the absence of such a product, another
product which, althougsh not alike in all respects, has characteristics closely

resembling those of the product under consideration.
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Article 1l AdlalAAMunNNeduA T uilsuiuLe1ly vauwnvaIn1siaINauaInlela

LY LY v (Y
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2.3.5 A2IUANAITIALNITYANUN WaUININ15MBULA (Agreement on
Subsidies and Countervailing Measures)

nsneuldn1syunain (Countervailing)  tUuwnsnsdAyRsgauBnves

WTO lumssnunsylesivasusemaannisganyuanai (Subsidies) vesussmaduriia

Y a o

adupnffinavinlisiaduaininunvneludsemeadunininduainielulsewmelag WTO 1o

459AUANAIIINIUNITAANYULAZNINTNITABULA (Agreement on  Subsidies and

[ '
=

Countervailing Measures Gi@l“d‘ﬁ 138931 SCM Agreement) U Wen1ruAnsaunslaY
WMINIRRUIANITYURAIAYRSTaNITNYRY WTO

SCM Agreement AwuaieullisgandnansnsaiuaEiiionsuldmsgammyu
audranUssnadufiiinvesdudild mnusingirdudiildsunisgavyuduneliiia
anudevneiinsguegaamnssunelulsene lgluanuanadldnanisdvindudeladeiu
(the term “Like product”) lagfin1sliArandaanuliluviueafeiduiuainunnasinniy

! . . . 63 = i a a U, =
N131URaIn (Anti-Dumping Agreement) Tu Article 15.1 ~ 71 “uAialialfeaiu” wuieds

* Nicolas F. Diebold, supra note 58, pp.161-162.
*> AGREEMENT ON SUBSIDIES AND COUNTERVAILING MEASURES

Article 15 Determination of Injury
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nzisednatuniadeannuaruly Article XIX : 1 vesundygR GATT Jvingrensld
1msn1sunles (Safeguard measures) wiAWAITENINsdUAMTINIAN (mported product)
Aduauiedadiudwanlulsuna (Like domestic product) TaeEudnfididniiudu
awvnfineliAnAudeveag1seuss (Serious injury) segaamnssunelussiva
nsldunsmsundesiududesniunsuiifnuiusnsdves GATT 7if
wannséddglutasiumsiniunanisanluguuuusine lagliauaisniediuiaesilag
ve95glun1ssnwinauselovuniuasegiavessglunislduiasnisnisnidlunisundes
gnamnsslulssmennmahidesduianmeueniiunndusudunaanmslduinsnms

ann18aaninsiiteatiuayunisines wasidumelinsgvusegaavnssuniglulszme

15.1 A determination of injury for purposes of Article VI of GATT 1994
shall be based on positive evidence and involve an objective examination of both (a)
the volume of the subsidized imports and the effect of the subsidized imports on
prices in the domestic market for like products and (b) the consequent impact of
these importson the domestic producers of such products.

* Nicolas F. Diebold , supra note 58, p.163.

*AGREEMENT ON SAFEGUARDS

Article 2 Conditions

1. A Member may apply a safeguard measure to a product only if that
Member has determined, pursuant to the provisions set out below, that such product is
being imported into its territory in such increased quantities, absolute or relative to
domestic production, and under such conditions as to cause or threaten to cause serious

injury to the domestic industry that produces like or directly competitive products.
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duddadisatuiifiunasiufianeluusene (Like domestic products) Vilsinsfianada
AnunNIguesduA1siiafelrfunteldundyaAvesniunnatinnisuinsnisuntes
(Agreement on Safeguards) fg

ausnasindesasmsUntosiu lWiifdinena frin “Gudiindetiu
melulsena” (Like domestic products) NSAAINAINATITIABIDIABRANLNATILAZIENS
AnuduAtafeiu (Lke product) Aelaunteyg@ves GATT 1994 IneNasunig
wnusually Article XIX : 1 ¥as GATT 1994 &dldA131 “Buénfimilounioanansausduiiule

. . % 66 v |
Inenss” (Like or directly competitive products)  azazaasfnuluauBuIgeg19LAy

“*GENERAL AGREEMENT ON TARIFF AND TRADE 1994

Article XIX Emergency Action on Imports of Particular Products

1. (@) If, as a result of unforeseen developments and of the effect of the
obligations incurred by a contracting party under this Agreement, including tariff
concessions, any product is being imported into the territory of that contracting party in
such increased quantities and under such conditions as to cause or threaten serious injury
to domestic producers in that territory of like or directly competitive products, the
contracting party shall be free, in respect of such product, and to the extent and for such
time as may be necessary to prevent or remedy such injury, to suspend the obligation in
whole or in part or to withdraw or modify the concession.

(b) If any product, which is the subject of a concession with respect to a
preference, is being imported into the territory of a contracting party in the circumstances
set forth in subparagraph (a) of this paragraph, so as to cause or threaten serious injury to

domestic producers of like or directly competitive products in the territory of a contracting
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GATT 1994
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2.4.1 szuuiinadnsAaninsanslulud (Harmonized System)

JEUUNITMUNANRSATIAaNINTEsTulug (Harmonize System) vSeddl
Foufud1 The Harmonize Commodity and Description and Coding System 388931 HS
< o a 1% I3 [ A o = 3
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a 14 [ ! ! = o 14 | = v o v
dudeenidungus n31 5,000 518015 FIFUALAAZIIENTILTIRATIVIUGY 6 nanlag

° Y] a v O 68
‘r\nLLUﬂaﬂ‘ngmqﬂJa\jﬁﬂigﬂausﬂaqauﬂqmﬂwﬂﬂ 21 %I 97 U

party which receives or received such preference, the importing contracting party shall be
free, if that other contracting party so requests, to suspend the relevant obligation in
whole or in part or to withdraw or modify the concession in respect of the product, to the
extent and for such time as may be necessary to prevent or remedy such injury.

o Won-Mog Choi, supra note 21, pp.145-147.

68 PRy X 1Y) Y av o
11 PRGN ﬂ?'lllgﬁ/]'ﬂﬂmEJ’Jﬂ‘Uﬂg‘vm’]EJFjﬁﬂ']ﬂ‘ﬁLLﬁ%ﬂgMﬂJ']EJ']’m’JEJWﬂG]E]Gﬁ’]

ABNNS, NUNATIN 4, (NJINN : UTEVI-0159 9111, 2555), W.302-327.
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69ﬂ§l|?{]ﬁﬂ']ﬂ’§, “arsiuldouninng,” AupuiloTud 7 Suaau 2558 91N
http://internetl.customs.go.th/ext/TariffClassification/Harmonize.jsp.

" WCO, “General Ruled for the Interpretation of the Harmonized System”,
Access ed. December, 7, 2015, http://www.wecoomd.org/en/topics/nomenclature/instrument-

andtools/hs_nomenclature 2012/~/media/B7BC612CEB3B417BB5183841DA7413CB.ashx.
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m WCO, “What is the Harmonized System (HS)?,” Access January, 11, 2016,
http://www.weoomd.org/en/topics/nomenclature/overview/what-is-the-harmonizedsystem.aspx.

" Mireille Cossy, supra note 57, pp.28-32.
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SgUuATAUNIAEIINTsAsTnite 10 Yssmavesedeudsiinaldtafuogradumanisde
Fufl 7 Awnan .. 2003 waedl the ASEAN Directors-General 3o ADG tluasAnsfiunmis
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svuuduunlaafaeivill (Common Nomenclature) wde CN sy
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Faldsta 6 ndnwes WCo TumsifvdufusasUssian uildiiuauazidonvesduduay
Aualilgsiadnuiu 8 nanlunisiduduauaazsienis
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99AUTENUDUY MALIAUAUAIUIZLANAING 917 AINUATIRTUINIINGIFIEATNITENNE

" MCD LIMITED. “The ASEAN Harmonized Tariff Nomenclature (AHTN)” Philippines
Special Report, (April 2002),.
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h Timothy Lyons, EC Customs Law, (Unites States: Oxford University Press,

2001), pp.137-141.
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AuAuilounu (identical product) fatlunannsidesiunihluldlunisiinau
NIDLUTBULNBUAUUTUN AN “Buiviialfednu” (Like product) “Bupiviinifeaiu

neluyszima” (Like domestic product) e “AuAdsanunsuasiulalaenss” (Directly

wa =

competitive or substitutable) TuunUayeAsu FesmuungaRvesniunnasinliiinigy

o

fifndnsAanInswazn1sin dsdaiduanunnaswiuniulafianig d1dn “Guivliafaniu’

Tassuuneantdu 2 dnwalzaiy wan MFN wazundn NT

1Y

nsieuAuAsaRedty nelandn MEN Usngegluundyadfives Article |

A7}

Fellvaninaeilunisheuuntygfegiaway lnedingusvasdiiiolesiuliliiAnnisinaud

I a 1%

ANuveuakasinbmian1siienujifseduaniuvasniinanigauidn tnedvaninue

mfnNugUngeglusenuvesrmgyieluad Border Tax Adjustment lngn1s#iatsan

a Y A

APUNLNYMUNTNN 1 LUN1¥IBINuUVRIAII “Like”  F1manedsduminaudnyue
29AUTENBU vIoAuaNTR 1R vSaad1edu Aalunisinududislafeniy
aeldundyaialy Article | Javunefsduarnmiauiuynusenis (Identical product)

o

a v daw = va 1 19 ) \ = a = Y] = & a v o
@ﬂu@m‘ﬂllaﬂwmgﬂiaﬂmﬂll“l_]@@ﬁ]qﬂuaﬂaQUIWﬁQUWUQWLVNQUﬂU NIDLUUFUAN

=
Nl

LY q a

a18fu (Similar product)

o]

Y LY

drunisianuduaiviiaiedtuatelandn NT  du ysingegluundiyafives

o

Article lll FaimsTuuningUszasduandrsiuluudazissa nafe Article lll ¥as GATT u

b4

TinguszasdiieAuasosduiviiniediuainnisynuIan1anisan (Protectionism) 91nN13

9 9

[
¥ v ¥

Mu1nsnisvessgnenguunenigluressgnauadudnludgaainuwazianinnisudaduiu

[
43

duaataneinuinanniglulsemea dessiinaglduinsnisniglu (Internal regulations) 19

43

1 a 14

NNV BUAENINTN15IUY ATlY a1EesAnAImaIsalunTuLT sTuLAFud
fitdananand dadunisiaududeiaieatuluuiunves Article 11l Selddn
“Guanrtaneanuniglulszina” (the term “Like domestic product”) auunUaya)Atu
Article IIl : 2 wazAnI “Aupvtiniieniu’(the term “like product”) UnUsyelmtu Article Il : 4
undfysifves Article Il Suudsiusnsdivesdyaundn wio 1l 2 nsdl
namde SgaundnagdedlldinnsnisnenBundudnfidingmanauasuseme ieliaudidy
Usrmnnsznen @i duernstulum e fuudindnneluussimavessgaundn
Usgmsvil uagsganndnagsedldinnsmensnnSlaluvesiglulumeiidunisgnuianis

nspnnelulssimasnUszn1snils Fsundygalu Article Il : 2 dn1505U1889A191 “BUAT

simdernungludszma” lu Ad Article 1l e duainelulssinalanuazway
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AuaudRmleuniunnusenisivdumnundy wasduamaaigiu (Similar product) #9913
Lalafiqaudnvausivdoudulunnusenisusdnudnvazdiuladiunianniouduila

9
o [y [ 1

Tanduludiulsenauddgeeunediu

i 1uduindneglunianyausniediu vsed

& v = a a a Y1 & a v A o« v oA 19 % v vvey
LUuUAU LLag‘ViﬂJ']EJﬁ'ﬁJﬂﬂau@']ﬂlla']‘ﬂﬁﬂqullfﬂ'l']Lﬂuau@ﬂﬂL‘V]ﬂJBUﬂu‘Vﬁ@ﬂaWﬁﬁﬁﬂﬂuvlﬂuu N

Wy “Buidsannsoudsiulavsounufiulalaenss” (the term “Directly competitive or

a v a

substitutable”) AuAuANTNIRITUNUSEUWEURU Faduasanainlullaiduduanies

Y

g N

Tunavyauaniednu wassesendusidusznouiiediuyuuen s nieltuduiives

Y

Viosmaanseuslaauiigatindumenniunldunuiuls Tnendninaeinisiaiuang

v Y a

Usngeglunaditadedefinivuesesrnisnisailan wu ad EEC- Animal Feed Proteins

'
v Y a o

d‘ aa a I a L a .7 & a a = U 6’5

NnuznITNNITItdeToNWINN1TUIIAUAUTAUD M sdR TN LS s UL UAUTY
1 a1 A & °o o A 1 [y a v & a = a

wiiinazdidrusznauiiluaisedrdguanaeiu laelusaueimisdnivianiandnann

TUSAULNEHS wWAlUSAUDIMNTARIDNTLANTINAANNIUSAUAR D LeLaNAITAUNDINTTIYAUAN

a 1% [

Maanin wunhunldidusimsdadwmioudu Fusiasstaduguanianudunusluid

Y a s

udadusgrinafunmainaly Article Il : 2 Wudy JsesAnssefutefinnnussosdnisnisdn
lanagardenaninaueinisaninuduaisiianedfiulaegfiansaiduaisdaifieiduain
psfUszneuilidunsiansandudnuazmanienin Snvaznsldaudludugaieves
man safeuvseanuazidoresiuilan nasnunisduuniinadasianing Wundn

du Article IIl - 4 \Juusnsdifinvaensldunesmsilutedsiumengmnenigly

algumsmMInenBuesssduinliAnnsufuanliidusssusewineduaniiduazduan

' (%
=

melulseima FeA1dn “Gualiafiediu’ (the tem “Like product”) usngetu Article Il : 4 1

a LY (3

Yal YAl o a @ Ao A ] a v Y a
LLN@JI@@Jﬂq@ﬁUWULUUV}%@L"\]u@’]N Ad Article Il Ll1ANLUININNTIUIRYVDIDIANTIEIUVDWNIN

va o { al

-] YV a <@ U a a ¥ a a U LY Yal 1
Va3 WTO ‘Vl'ﬂ‘ﬁzjLGUEJ‘LJL‘VT‘U’JWﬂ'?ﬁﬁ]ﬂ’&?ﬂﬁﬂﬂ']%umﬂﬂ'ﬂﬂ‘LlGﬂll‘U‘VI‘UZyJZUG]GNﬂaW’JEJIGW]FI’J’]MLLGmG]’N

]

TUanmsfianudunstameiunuunUaeiu Aticle Il 2 namfe Juwmisnisianulu

wa

ANuTLEesauAdafeIiustay Tneduaadafeitumuundygpnnaridudua
finiloufunnusznsviondnefusgiaunn uagsiufedufiauasnsalunisudeiule
TnenseviFounuiituldszninsdudlunainfertunieluusema fadunisfionsandudil
ATy vesREnTTUNTItaduanssallunf EC-Asbestos tfu Al¢dadedn mafiansun

AU aUAUIBIEUANY Article Il : 4 ADIRATANT DAY TENDUMITUR NHAIZVNIEATNVD
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a v | o oaa W a v v 150 & ya v . . aa
AUALAZANINNTUTUNT T2 AUANNE At LIAUAT Chrysotile Fibers Milduuszneau
YosusleAuMming1anuawn LazduAn PCG Fibers aasiiardasdidmulsznovdiulvgidu
=~ ¢ ~ 9 A a = = P Y a v ]
Fauud (Cement-base) iilauiiu udilefiasanfinsdenldvesuiinatasvioiwaianuid
a 1% gj a aov v PN 1 [y = v Y a Y aa [
AuAsaesrialdnwaznsld unuanasiulupatedslalnduduandianinnisud sdu
1 o Y] wa . 76
seirifumueluunUgaiRves Article Ii
a =) b4 a a U 9 [~ % a a a %4
nsinu “Guanviiafendiu” ain GATT Wusuuuulunisiansanfnaudusn
wiaReumunelaunUyeRous 303 WTO lngiindninaminaaningnaynssunsitagy
FpUafiny (WTO Jurisprudence) &o1dwasausznaulunisiiarsan 4 Usens Toun
(1) AudnwMenIETTIYIRLAzAMaNTRva9dUAT (Properties, nature and
quality of products)
(2) Snwagnsidaudualutugayine (Product’s end-use)
(3) satleuuazanuaizlideveaiuilan (Consumers’ tastes and habits) kag
(4) MITuUNFUAMMINRINSNIIAANINT (Tariff classification)
wiog19lsAf n1sfiersaduaiduazdesiarsanluniuneundng udisl
suusiaznIdily uaeliladningfeunazinesrusenaudug vieneumangnaue wldnasan
Tumsuszneumsiinuaaag19le
) ¢ Yy v A v wa O o ° val a v
nannasAALTIIUNNUN g Rves GATT  dudnisurlulgfanudu
a a o oa v o a o I Y a v a
yiadeiunegmeldnnunnaug 819 Anuanawinaluivieduauasuinig (The General
Agreement on Trade in Services) AMUANAIWEMIITUIRUIMTMIEURW B UAYATR T BY
(The Agreement on Sanitary and Phytosanitary Measures) %18+ Tuaaignanunnasnigls

FPUUNYVINEYRY WTO UNatu Wi Anuanasiviemssenunsyunain (The Agreement on

N Appellate Body Report, European Communities — Measures Affecting
Asbestos and Asbestos-Containing Products, WT/DS135/AB/R, (March 12, 2001).

"99. ...a determination of 'likeness' under Article lll:4 is, fundamentally, a
determination about the nature and extent of a competitive relationship between
and among products..."

" petros C. Mavroidis, supra note 26, pp.238-241.



52

Anti-Dumping)  kagAINANALINAIENITRANYY kagl1nsN15nauls (The Agreement on
Subsidies and Countervailing Measures) fin1sUgAnumNeUsduAsdaneanull
Tnganz adlewiuinfivwimnsiasanivlunsfigeandosiundninaeinisfiniiues
GATT wsioAEnaNNITNNNYUUIENTINAVBULYALNIZITDININNT

lapagy Msfeuduaviapeiuniglduntyaives GATT faisydrfype
Wl AUAI LN D UNTDANULANA1IVDIAUAN Lwammwmmmizﬂam’ﬁﬂQummu
v = v a [ (=} a wa 1 ] @ a a a ¥ gj
WusNIAUVDIsFAUITNTEY WTO enundnnishiidenufus wieeelsnd nsfiauduaitiu
[ I~ aa 4:1' I~ dj [ 1 I3 ::4' [ I = d' [~ %
FapatiISmanidunusssudsdslifiesdnslafannsonmaninasinisfianuimidugusssuls
nsARNAUAITAREITUlUUTUNAE VaINYMUIETERINUTEIMALLALINEINTOUNISAAY

I v = 1 % =3 a I =l [ I3 | a a v

98191199 wazdaveulumudadiansdumusaznsdl uazeduesrusznousie Tumshnnudua
M SnwarnNen Snuaensltnureuslag ¥Terewatn annn1suYuTesduaT M8
119 UTENBUNISRANTUBNBIUNFUAT WBNIINT §991AULUINIINITNINSUIFUAIINATIU
AIUANBNTEMI NUTEINANI D9IANTTENINUTENADUS) LINTANUTZNBUAIY LU NITTILUN

[y

AnngnsAanInssrvuansiulugvesesdAnisaaninslan n1siasandudinegaeld

I £y

WeRN10dALI U (Like circumstance) vas NAFTA tafiansanisnmsidenujjiavessgnf sy

dd

Faindninaeinisinnsandudilndifsatulaefiansanandnuaenieaniennuedudn
yunosvesnanuazguilniifiiodud nasnaudnvarnsldnuvesdumitiinfionsan
Judny LLaumuagﬂUWQMﬂﬁiquLLma n3dl Fefunsiansandudvdadientuves GATT
wazsruunssuundudlussuudug Suluumanisinnsandiaenndasiulaefinisfinnsan
asrUsTnauLIUssmsadnen iy waglifndninasifinneddwesinsanidusensdly

oils fiouillafiansaunds FudralinfiortunsuIunaes TBT Agreement Gaidu
arunnasdnadunilduszuungmaneves GATT Wluundl iesanifuaumnasiidifou

PhrurRasundunsalfneluidnedvusaduilaganie Fedeulsiiunduafuay

QU A

o a 1Y

AedevIAtefininyes WTO  Usznaufiunish unaitu uazlenansimeunsfieg tie
TATIENINUIILaEIENsAALAUABtaRe It uglanunnasivhegUasiamanaile

fan15AInsazianaluundaly
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uni 3
“BuAviiafeanu” (Like product) AMUAUANGS

R ggUsssANamAllAfan1sAN
3.1 ANUANasiInIgalasIANIamAtiafian1sAn

ANUANAYIIIEEUATIAVNAmATAGBNITAT (Agreement on Technical Barriers to
Trade siolUillionsn TBT Agreement) Lﬂummmﬂaﬁiagiﬂﬂﬂiéfﬂiamaqaqﬁﬂﬁﬂﬁﬁw
lanlun1sdndawazauaunisidgiunavessglunmslduinsgiu vsededsdumanaliasianise
(Technical barriers to trade) lneilinauszasdndn 2 dafidiny Ae 1) iileviliUssmaaundn
ﬁuhdmgizl,ﬁawmmﬁﬂ (Technical regulations) 119195714 (Standards) WaENTLUIUNIT
Usziliuauaanaaes (Conformity assessment procedures) foenuniuazliinelin
guassafiliduludonisduay 2) TWansuruszmaaudnlunisiinunungniseneg e
UnlestinvFoaunmussinud dnd wagity uarunilesdauinden
qﬂaiiﬂmqwmﬁmiamiﬁ’]ﬂsmga@ﬂu Article IIl, XI ag XX ¥99 GATT 1947
ﬂa'nﬁwizlﬁulﬁ'mﬁmgwﬁw (Regulations)  tazanm3g1U (Standards) Fasautlunnasn
n1aMIEes GATT seulaifnldinissniFengsedsumavadauazinnsguineliin
gUaTIARBNIIATENINUTEINA HaYBIN1TATARINa I IARRUTENIadMggUassa
mamaiagan13A (The Code on the Technical Barriers to Trade: The Standards Code)
FadhuenaninenunnvesnuanarivhegUassamamatiadensdi
munnasinfeguassanansaldivuandninausilunsldunsnnsiiu
guassvesizandniiloliliiAndegsnnsulddndunemsiuasdmansenumsormnudeme
Ran1sAnsEninalsena uagddns ualilvigeenngsedounietetiduidungsedeu
mamedaviesnasgnduildnusinela Tnsnsimunieuly e mawSeunisening
N15UsEdUANNADARG DI N1THIBABY AABAIUNITIIAIUYIBLNFDNIIVINITHAUTELNA
fdaian eUsamedldsunansemuanmsldinasmsmanadamaniuge
Wvungvesmuanasingiuguassaniamaiadanisan A n1saan1snaiu
yamsdnilaliguassamsdunt® (Non-Tariff Barriers sigluiliZond1 NTB) aannisrnua
wnsgruniengseideuiiortunstevisdudisenitsUsemaiinandsfuresdgaundn

v aw

Weaanesdnisnisalanmuualnigaunndesann i drdunsenineiu Sgnfeenis
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annstdhdufanUsemaduenafiemanasnsRnfumInsAgUluUudengsudoy
manadafifuniduinasnsivarelszmaitianlilaednmiuasnfovesdinuay
avnmueseulutssmanudundn Fafudmangvesanuanasiandnisfesnisadng
vanUszAuimsiusememinnasmsmanademlddeaduluifisniiogaussasdsuvousisy
(Legitimate objectives) Wity aueaflusi$ununves TBT Agreemnent ' Ineflu Article 2.2
vesmnuanasiananlfeniegsinguszasdiiveusssuluniseenngszifoumanaia
vaaUsemAannBnly Ao AzdeailingUszasdlunisAuasestiinuasguoundisvesuyed dnl
uaziiv uazaulaoadodeduindoudeaenadesiudesnuiiusnglu Article XX (b)

'
wva a

uag (g) wed GATT suiduundygdnidudesniuinludeougy nliizaundnues WTO
annsnaziunsufoRnuiusnsdlues GATT iieTngusrasdlulntesdimBegueuntoves
e dord videity waznmseySnuuva minenssramnAfiaansaldvimluly mnanasnisigudn
fuldviliAamansoutunshiamsudaionisudlaaneluvsema’ Taonislduinsnis

aenanszseslignldlulumadenyjifvienslminguassasulidndulunianisdd

'AGREEMENT ON TECHNICAL BARRIERS TO TRADE
PREAMBLE

Members,

Recognizing that no country should be prevented from taking
measures necessary to ensure the quality of its exports, or for the protection of
human, animal or plant life or health, of the environment, or for the prevention
of deceptive practices, at the levels it considers appropriate, subject to the
requirement that they are not applied in a manner which would constitute a
means of arbitrary or unjustifiable discrimination between countries where the
same conditions prevail or a disguised restriction on international trade, and are

otherwise in accordance with the provisions of this Agreement;

? GENERAL AGREEMENT ON TARIFF AND TRADE 1994
Article XX General Exceptions
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3.1.1 AaTuan
TBT Agreement 1JuNa3a1nNN15L959IMKA1AYRI83ANIINISALaNTY
seulaiiiel (Tokyo round) wazseue3nis (Uruguay round) definisuszauiudedaym
mnmslnmsmsmanaiafiduglassesonmsiuesigmves GATT 1947 Afisduaunseny
sensitiuardeeendudvilissidudeangssfoumanaianaeundunalndadud
duaeuntulunisasamgnifseulafier Jaduinisenirsaunnasitdsguassanis

[

WATANIINITATUTBINITATEUNITENT I NTTUTOIWINTFIUNIANALAKALUINTFIUFUAN

o

LaNTTUIUNTUITHUANNEDNAA BIVRIEUAT LBNUUANTEUNSITIRTNISMNLATiAT895S

saulun1s9seseugIniuldnatsunduniunnasinaieguassaniunaiinsonisin
(Agreement on Technical Barriers to Trade) laglain1sasuiuainsgnifves GATT 1947
Tauanassanardundaluninunnasuissinedndiosrnisnisailan (Marrakesh

Agreement Establishing The World Trade Organization) Tud a.¢. 1994 uaziinaldviAu

Tt a.a. 1995 Wuduwn Inenaninasituauanasiana ity leaseiusnsdunsgauntinlu

Subject to the requirement that such measures are not applied in a
manner which would constitute a means of arbitrary or unjustifiable discrimination
between countries where the same conditions prevail, or a disguised restriction on
international trade, nothing in this Agreement shall be construed to prevent the

adoption or enforcement by any contracting party of measures:

(b) necessary to protect human, animal or plant life or health;

(¢) relating to the conservation of exhaustible natural resources if such

measures are made effective in conjunction with restrictions on domestic production

or consumption
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nseenngseidsudetaduniamaiia (Technical regulations) WaEHINIFIUTENINNUTELNA
. 3
(International standard)

TBT Agreement lilaiduausdugratuusniineiivadassanis

T o q

wa a 1

wadladensfiues WTO tuflsnfeuden GATT 1947 wé Tnefundnydffinanisguasse
mamedladonisdn MFunin mmenasindegUasadon1sen a.a. 1979 (Agreement on
Technical Barriers to Trade 1979) #adunawarnnisiasailuseulaien (Tokyo round)
%39 “AUANAINISATINTeUlANgIInEUassAnIsnAlindenisAn” (the Tokyo Round
Agreement on Technical Barriers to Trade) we GATT 1947 lﬁaﬂmﬂiaLLm%ﬂﬁiﬁl‘i’quaﬁﬂ
mamadadenisflfegrafulszansamiesainazdeadinisiuseamdnnisinesiiu

N32UIUN159M38N37 “Protocol of Provision Application” %58 PPA gamuunalnsgnia

FUTDIMENNITUUALABIURURMUNANNITNUGIUYRY GATT 819 nan NT #dn Quantity

ey

restriction 18+ asuinlidadeundeygRvesnguuienisluvesisiug nandntenisde

PPA augalisgnnfaunsaldngunenieluvesmunsiviniilidaseuntyafves GATT

[

FanusisanaiiiSenin “Grandfather  Exception”  duidunisindunisnisauaziduy

'
aaa !

guassaron1sAvessgnAnduwsiinlalinnedneldadedunsonisaiuauves GATT la

win1slddeeniiudinanilaantssnssatliaiuniaiaiwasiinisiauingssiisuiasy

LYY

YoUIAUAI)TULNTFUIAULNS§AIATDY GATT unu

<9

1%
a

wonandl nsseiudefinmnneld GATT 1947 Aliaunsasyiula
sgraduaintn ieswinizdesendemsndnduniuilunisussdsnmenssunisitedede
finm (Panel) uaznisiusesiifads wavA3daduarulnadilildnunisiusesiutnesd
ﬂiztﬁuﬁmﬁuqﬂaiiﬂmqmﬁﬁmiamiﬁﬁ AL AR Tuna-Dolphin | wazAR Tuna-Dolphin |l
Snvidlutnewd a.a. 1994 AlilneideRwmiliAsafumsfimumdnngraneves GATT andeu
vilwluiian GATT 1947 Faduiiestorimuanianis (Formulated) uazvinosdUszneudfny
duIAANSUTIR TN UseasAvas TBT  Agreement  Sulaun ngssileunamelinuag
1nsgIu Bnite GATT 1947 SlFTTnqussasdiiiefiavadrsanuasnadasiungsudovuay

J U @

wnsgrungluvessy luvaeingseilouuazuinsgiuvessguniazSsniuwildungaduisess

> Simon Lester and William Stemberg, “The GATT Original of TBT Agreement
Article 2.1 and 2.2,”_Joumal of International Economic Law, 17, pp.215-232 (February 2014).
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AeUsnglunszusnueanisuseyy (First notification exercise) N15Us¥Y50U Kennedy Round
wazseUsznsinandrssuiliiiulainigaifves GATT midsdansuilunaziudsuulas

[

moUszasAuns TBT Agreement 11n3u hazdoan15vinluiulainnisly TBT Agreement

9

Y a

szlufntunisnisduazliidunisidenyjiRed1eluidusssuwndudiniaina1auszie
memnil Mytsruldngszdounmameda uazuinsgiuvessgisdsalululnvaenndeiu
ydy 1 . . A <
AElANUFIUTDININTFIUTENINUTENA (international standard) 7KIUNTSAUYBUIN
v val | Y 1 [ a 1 [ 1 1 5 3 = (% 2 v
suildwladeinnsldavassamanetiasenisaiduittuisiiunisannsieiumianisale
waziduunvesnisasrandninueiianzaudentenaslanatsuniduaiunnainisiasan
seulatigIinmeguassananaiiadanisA1@ainuiungnisinyi TBT Agreement Tu
) q o v [y i { 2y I
N15+959150U93n 38 1wl A.A. 1994 waztdunswlinuanunnasdue elisgniale
Tn13susemsauiuU e unsnadnntesrnmsnisalantud a.a. 1994 e
3.1.2 ¥ANNIEIAYNINYNUY
TBT Agreement 1JUAMNUANAITENINUSLANATIINAILNSNLNUINNT LY
wnsnsvessgiiluguassananaiinsonisdivessgaundn WTO lnefl TBT Agreement
wanNTEIREYNIINgY fasiolul
3.1.2.1 nann1sliideny)ia (Non-discrimination)
msldngseideumemeliafiuduanidniy sssediinisdenufun
(Non-Discrimination) namfe Yetarumanaianlanuduaiditinesddiunnaisiutetsau
Mafuaunniunassninntglulsemansendndrunannlsemadulafiniunszuiunis
UseiliumudonnasuesUseivaandnly Article 5.1 AnuanUseinaau1dnaeslimuseiua
n1sfmua AsUsenia wagteAuldnszuiunsuseliuainuaennd ooy 1nligug
a v a a U adAaa o a a A Yvao Sy v
guaatapernuninundalusiuienveslssmaaun@ndu aunsaldisnisiulaniela

[y

FeulvdadunseynszilivesnifiifuguiedusadierdsiundiuidaluymnAveany

‘ Tracey Epps and Michael J. Trebilcock, Research Handbook on the WTO

and Technical Barriers to Trade, (UK : Edward Elgar publishing, 2013), pp.19-26.
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3.1.2.2 mskinaliiAnguassadulidndu (Avoidance of unnecessary
obstacles to international trade)

<

nskineliiingUassadulidndu (Avoidance of Unnecessary

a o a

Obstacles to International Trade) lundnnnsitddaudnuseniswmileves TBT Agreement
Tnermuslissdldngsmdsumanaiasomsdnduasdoasiouns uasUssdiuauaonnias
ypansn1sanelinisiansanimansemuainnislduinsnisiienansliiinguasindu
lidndumanisén wagnnsldtetmunmanadaduiniuazdasdliddeliifnguassase
madnfiinnauiuluidefinsanfunisussg Tgusvasvesnsiitermuamanedeiug wie
oiinmsenidnifinoeungsufoumanedauiniulsd mnusngdeiiaaseininguszeasd
yoamsldunsnsuiulilifiegdnsely’

ngaziloumanalin 1193510 LaNITUIUNTUITEUANAONAS B9
mu TBT Agreement agdadlaifimsimun msussmenietsduldifiognuszasdlunmsfiniy
MINsAsENINUsewma wagseyIngliivssmelagnindunisdeduldngsedeuniamaia
mnngszidoutuulunuingUssasdiivousssu (Legitimate objectives) win1sfnun
waztaduldngsudoudne wdrdursdedhiululudnuaeidelfiAnguassailisniu
ABN1IANTENINUTEWA

3.1.2.3 #inAUEBAARBY (Harmonization)
anuaenadetdundnnisdrdguesngsuifoumanaiadsd

npUszasatunistesiunislduinsnisiiuguassamanaiindon1siieg1uiuauaisves

Sgaundnlaengszilsumanadaativayuliuseweaundninis juininnuasnaaesiuly

=

139911M 3§ 1USENIUTEWA (International standard) wazlildunsgruseninslszmenduy
Wugrudmsunisiuangseidsumanatawazainsgruniglulseina nann1susula
gonAdesiuag uuiuguimInUssmaaundngousunazlduinsguseninssemendu

WM3gIUTRIIRRAIUaTIANIIWATaioNsANITantoeas

> Doaa Abdel Motaal, “Overview of the World Trade Organization Agreement on
Technical Barriers to Trade,” Consumer Unity and Trust Association, (Jaipur India: Jaipur

Printer P. Ltd, 2008), pp.4-5.
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{osarnanuuandisduiaaindadoiiugiueesaningfionniaviegiaans uie
Ygnrarunalulad

3.1.2.4 nanaulusela (Transparency)

wanaalusslateluiladrAgyues TBT Agreement Tnafiansan
Ifaniusnsdvesermanasiananiimusliszissrasdiadddinpsnssudug Uassams
wadiadanisAnasdeaiinisudaiiou (Notification) wazazdesiimsdadsaudlimuing
(Enquiry points) uagiimsdndanaiznssunisguassanamaiion1an1si1vesesdn1snsdn
Tan (WTO TBT Committee) Juiflenmaaounstiaduldinasnissuiiuguassemavaiiaso
mafnveadgiieviilunisudafeu (Notification) drssusuldun nsudedoyasineg 7
Aeafumsldumsnissudungszdeunianaia (Technical regulations) lid1asidu

d‘ v U k%4 U U 4 1 A L va
Weulvnsderulduinsnisasnaniniela TBT Agreement INNHUNIYATDUNUY YAV

o
(%

nnszsliauniunalinnasnaunszulun1sUssdual1udenAd 93v0IUIATNITHUARY
wanNINNUsNIAIUNITUINFBULAT TBT Agreement Galnlonaliidsoandumaiunse
SeeiaenuRRInIsigIfunInsnIsmsnaliaiemwl USulsiazniouninunsouse
v W v a & a Yo o v v 6
nsUsruldneunuinsn1suuasiinalgverulaonsie
3.1.25 vananuEaMALazyiieuny (Equivalence and mutual recognition)

TBT Agreement lansedulvilsswmauninseusiungseilounianaile

=

Y093gauTnduifnnuuanasiungsslsumamedaveswuiu 1dungifanumnfisniu

v
v v @

Tunsdiingiudesnisussaingussasdegiuforty susideddussidesseuiunaes
m’:t‘dizLﬁummaamﬂa”awaqmgmmm%a%mﬁmﬁmﬁunsa‘iﬂgsmﬂauwLwﬂﬁﬂéha
Tnoanuanassanaladuasuliussnussmeaduidniasannasiazsousudeiunaz iy
fanaveinIsUsEiiumIINgenAd 09 (Mutual Recognition Agreements: MRAs) wag

USENAAUNITNALABISUUTENUIN NANISUTELIUAINUADAAR BIUDIUSLLNAANITNDUIY

® Ibid., p.6-7.
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I¥suniswenfululsemarewmuusiiingsudoumanaiavesussimadutuazuandisly
Mangszidsumamaiavesnuiniy’
3.1.3 JULUUYRINIATNITNNLNALA
guassamamatiadensrnielauntayafves TBT Agreement T azdes
Huanmsnsisgdeduldludnuausainsnsanslukazazdondumnsnsauimuualily
fe1uv93n1ARINKLUTNY TBT Agreement (Annex) Tnefisuuuy dwioludl
3.1.3.1 ngseilsunnanaila (Technical regulations)
“ngszrloumanailn” nuneds Laﬂmsﬁﬁmummé’ﬂwmmaa

[ = ¥ o

NANAUNNIDNTZUIUNITHALNTTUITNISHNANNLNYITDINUNARAUN SIUDITDAINUR

a Ay = Y o N

191503 s3ududeiidesuifinn Ingoravzsrunsessyanizisdomvuaiieaiy
n195enTe wazn1slddyanwalnisussyiiuvie nsviAIeanuensedaivuaieIfy
n1sAnaaINtIAUNEnAMI NTEUIUNITNIBNITUITNISRERRA BN TeuAIIUNNY

= A = s 8 o &
ﬂ{]igL‘UEJ‘U‘V]'NLW@UﬂQﬂﬂi@Uﬂq@J@ﬂﬂUi%ﬂ@U 4 Ysgnsg ﬂﬂ@]@‘l‘du

" Ibid., p.5.
® AGREEMENT ON TECHINICAL BARRIERS TO TRADE
ANNEX 1 TERMS AND THEIR DEFINITIONS FOR THE PURPOSE OF

THIS AGREEMENT

The terms presented in the sixth edition of the ISO/IEC Guide 2: 1991,
General Terms and Their Definitions Concerning Standardization and Related Activities,
shall, when used in this Agreement, have the same meaning as given in the definitions
in the said Guide taking into account that services are excluded from the coverage of
this agreement. For the purpose of this Agreement, however, the following definitions
shall apply:

1. Technical regulation

Document which lays down product characteristics or their related
processes and production methods, including the applicable administrative

provisions, with which compliance is mandatory. It may also include or deal
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(1) AMSNYULNIZLALAMNNVBINGASIN (Characteristics of
the products)

()  NTPUIUNIUALNTINIBNIHAN eilnasonuanyUr YD
nansu (Related processes and production methods)

(3) MaenTouazmsididdnual (Terminology and symbol) uae

(@) n1sUTIYAUMBLaENISARRaINAUNEN Ml (Packaging
and labeling requirements)

nsudumaveadatudunasmsidedulfuddudlaanwdsdiu

(Mandatory technical requirement) %ﬂﬂiﬁﬂgagﬂumﬂmmﬂ 1999 TBT Agreement lpgdl

o |

Forimuainnisléngsudoumanaiiadsnanagsediineliifnguassadulidndumenisé

v [
v 0y 1 [

faladunesnsiuarairetulasmicenuvesigudelifiniy fingseideunianade
Fananaindnnisnianguaneiiddey Faseluil
1) Anulussla (Transparency)
2) ANUUANINE (Openness)
3) arudusssuwasdunui (Impartiality and consensus)
4) PaliuszavisMnuazdNUS U (Effectiveness and relevance)
5) AaanAd iU (Coherence)
6) AAlUMINAIL (Development dimensions)
3.1.3.2 un3§1u (Standards)
“UMIgIU” Mueds LenansildYuanuiiureulasesdnsiilud
HOU3U a3y S odNUAIL YRR AT ONTEUIUNUAN TTAT M INARTIA BT B 9T

Tdiulaemiluuagldogiluusedliladuddisesujifinm lneenanuniossyicdenmvue

U

exclusively with terminology, symbols, packaging, marking or labeling requirements as
they apply to a product, process or production method.

Explanatory note

The definition in ISO/IEC Guide 2 is not self-contained, but based on

the so-called "building block" system.
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anzigafumslddesddydnual nsussgiiuvie mevieTemng vidensAnaanildiy
WANFUI NezUIUMITEenTRASMINARde”
1195510 Wumasnsideduldundudlaglilddanmdsdy
(Voluntary technical requirement) lngUsinguenainuntayelAnanuas TBT Agreement
nanfe Usngeglu The Code of Goods Practice aiflumaninn 3 mmmnasatiuganam
ae9lsAn MaNMIANge ﬁi%’ﬁ’aﬁuLLdﬂgigLﬁawmmﬁﬂ (Technical regulation) auunUgyels
floglunrmmnasman Aliiunldtduiuinasguresdudiluniasuanisg
3.1.3.3 nszuaumsussdiuanusanadag (Conformity assessment procedure)
“nszuaumsUstdiumnudenndas” maneds maldnszuiumslag v
yMamsaazn1aden tensiaasuniefigavldiniinsufsanudeivuniiiieidecues

a 11 a Yy o i o a wa
nnselounamelianieunsgin lnen1sussliuanuaannaesfinadasiandnnisuun

” AGREEMENT ON TECHINCAL BARRIERS TO TRADE
ANNEX 1 TERMS AND THEIR DEFINITIONS FOR THE PURPOSE OF
THIS AGREEMENT

2. Standard

Document approved by a recognized body, that provides, for common
and repeated use, rules, guidelines or characteristics for products or related
processes and production methods, with which compliance is not mandatory. It may
also include or deal exclusively with terminology, symbols, packaging, marking or
labelling requirements as they apply to a product, process or production method.

** Doaa Abdel Motaal, supra note 5, p.3.

" AGREEMENT ON TECHINCAL BARRIERS TO TRADE

ANNEX 1 TERM AND THEIR DEFINITIONS FOR THE PURPOSE OF

THIS AGREEMENT

3. Conformity assessment procedures
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Bevaund ndnnmsuiulviaenndesiuveinszuiumusadu waendnaluida aaenau
Welonalifisumedudnfunansmnufadiufefunszuiunmsussiiuaiudennd osves
WINTFIUTENIUTENARUG Y
nszuIuNsUsTuAudenndaudunssuILNITRIISUIMG Y
wadaietuduiwdnsaeilatinaindediuriedormuadilinndlung ssdsuuasinesgu
N3¥UINTINMITUITEUANLADAAR DY LAKA NTEUIUNITFUAIDENE N1TNAFBUNITATIVADY
ANHGNFBY NMINTIATMEINTHEN MITUTBITTULNY Uaznsusesdnioe Dusu
nsldngseifsunametinegaieladeduvesundaya@ly Article 2.2

Y94 TBT Agreement Fainualisgaoslduinsnmsieaiduluiissiiogaussasdsurausssy

[y

Wit (Legitimate objectives) na13ARvABll IngUsraAlun1TANATEITIALALEUNIN

yoauywe &0 uaziiv uazduasesguamuazaNUasasfedindoudiaenadosiy
Founiiuiusinglu Article XX 184 GATT winualifuvesigiiazadiaunsnismanadea
nduidsunaslunnauisuaivesuntnygAnuanunnas Tas3gaie Idadeannsgu
sewinalsne s dunsadnetulagesinisniass (Government standards) wazniaLenwu

(Non-government standards) Tunndudemmuanisnisa@annsgivdiulngdladu

o

a v ! Y =

wnsgIuicidudn wadunisimusuiasgiulunszurunisudanianislaunaduand

& o ¢

919ilNaNTEN U InLAgUA MRS dnd uLazily nTelinansenusedlInaey n3e

Y a a

v i a a v 12 Y a ) v
mmgﬁumuuq‘waﬁu%mLL‘NMUﬁNﬁWﬁUﬂW 18 L{‘JULVG‘IELVLﬂWGU@WWqV]LﬂE’J'JﬂCUﬂ']iisﬁ

NINTNITNIUNATARI NANANTENURDEUAITTALABIAUAINUNTY I AVDIANNANG

[ e

aeldnannisliideonufun vili “Gudrvdaferiu” naradulgmindeshuifiansan

vaa

Tudoiinmszninesgaunnues WTO TunisufjuRnniuwusnsdl TBT Agreement 62e

o
LYY v v a U v o

At nanNSEANINgrInEuesduaA1sdanelfunuiusnTalves TBT Agreement

o

1Y

FaflansedAyaginisianudesmatunUygAresninunnasseninelsema 1iedain

[ )

TBT Agreement doiduainunnasniinanniusgdafigiuziuyananiungruieszniig

<9

Any procedure used, directly or indirectly, to determine that relevant
requirements in technical regulations or standards are fulfilled.

2 John Howard Jackson, The world Trading System: | aw and Policy of Intemational

Economic Relations, Second edition, (United States: The MIT Press. 1997), pp.221-224.
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Useinalinos JUAnuiusnsdisendnealsene a1uauning YUy Tlguu1 I

g7 3

menguIneausdy a.f. 1969 3e VCLT sfanunisinnudesluundygifves A1

AR}

“Gumviiniiediu” 481 TBT Agreement Fefpen@unaninaeiuazIsn1sAANAINN VY

semInUsEImAIITEngMineausdya (law of Treaty) teuunlglunisfaiuausdya

= o 6

WApwaznandmannunnsiiruausdyaidinanliluidedaly

2.

3.2 NMSAAIUAUTE YY1

nsRmNEUSEy (Treaty interpretation) Lunszuiunsnadglunisly

nguanekazseiuteinimeeg lussuunguaneseninalsene Inedndninaaiuagisnis

Usinglusudygnsadsuunindmenguaneauddyan a.e. 1969 wse VCLT Fsdalainiu

LR A 9

'
aaa a !

auSdyniidvsSnadanishnuausdy g lungruesenitelsemaatudug  n1siaY
auddygdaduvainvesngmneseninsenalssnsnidddidnwaznisianuinduszuy
wazdnaninaeinisnguunglulumsderiuniundninasiuazisnisves VLT Fadu

= =

nannaaitun1siaunlulunisianuausdyg vl JlsuAnuidadfauinisves

[ e

[
[ =1

nsAnNaEUsdwarnanlun1siAIuausdyu lagnInIIN Aes oludl

e ] e

3.2.1 AMAUINITVRINITAAINEUS T euaun

[ )

nsAeuEus Syt taun1sanadaUssdse i nasemaay
Wauundunguuneaisanvaldnestu VCLT uwaziimsdnszuunmsfnuauddyg il
gﬂﬁiimmm%ﬂmlwﬁmdaﬂﬂ A.f. 1969 Fansimuausdyanlutiaiuiiauannnane
wazuananiuliluisazaniunisal Ineerdurannguuieansnussindseninasemannty
Tunsfmuausdyan

Mark E. Villiger nnguaneseninandlasiusinisnisiniiuaus Teyeyii
¥sumuienlutisdeunisening VLT 13 5 33 sastoludl

1) BWMIBAMNLLUUB AV D 0n %Rl (The subjective or historical method)

 Mark E.Villiger, Commentary on 1969 Vienna Convention on the Law of

Treaty, (Netherland : Martinus Nijhoff Publishers. 2009), pp.421-424.
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A9 Sir Hersch Lauterpacht laen1sAn11uausayy1n1835URANauSayyIn1uaaud

W939veuNnI9aUSAya (the real intentions of drafters) FailFdlmuddey L
NSzUINTENIEUS A (The Treaty’s Travaux préparatoires)  1ng Lauterpacht 38431
ﬂszmumﬂwﬁzumaumsLm%mﬂ7i8ﬂs'Nau%é’mmwﬁ?uazasﬁaulﬁl,ﬁuﬁqwmmsmﬁsuaq%’g
mﬁLﬁaL%’mﬂﬁusLuau%é’zgzmﬁ?uq

2) M seAwazianhiensal (The textual and erammatical method)

nsfAuaLSdyyn 8IS sl wduluieuvunevesun Uy aandu

o

anganwalsnys FalnnguuiesenItalssmanaduayuisnisianiuil Ae Max Huber
= o R a " J A = ¢ 1Y) | w a
FellAnuiudl “anzdmunngesnulagviniunazuansdaanunsualsiuiuseninedgng

Ya9ausan” (la seule et la plus recent expression de la volonté commune des parties)

'
= £ a

Fatnnguuneatuayuuwinudail Ao Mark Huber luansainuiiulitndesdiusing

[
v A

agluausdayqrtutaduanuniidaudsssningnsd

3) IR PLFTBRS UVHaY S UUIREdS Ay (The context or systematic method)

n1sAANaUSFYYIR8ITN1THUIINGTULLY A.A. 1956 lasilin1sinau
dusdyglrveisveunaugvssdoumenlUlin T umuUSUNlNALAY Y

4) F8nsfnnunsnenanazn15YIuldausdyqn (The teleological

or functional method)

nsAANaUSEyaInumana waznmsdsRuldausdyantu ynngeglu
Article 19 (a) Tusnngrineauddyaenssn a.m. 1935 (Harvard Draft on Law of Treaty, 1935)
FajaudulunnisiaiudeingUszasanaraditugamuneveanisteduldausdyyiuas

RAUNTHATIRIANIA L UAINANNINE YRt Bs AN UIINg luauSdyale

5) 38n15AANLLTINTINEFERS (The logical method)

ax a a s & aa 4‘ o a ada <, I
']ﬁﬂ']'i@']ﬂ".ﬂllL‘?NWiiﬂ%ﬁqamﬂﬂu"lﬁﬂqi‘ﬂaflﬁﬂLW@UWWNW?W@JLUULW@JLUUNa
o a a i a a o P a PN Y a
LLazummmmmemamNG] ml‘ﬁumimmm 8IN Vaﬂﬂ']iW]EJULﬂUflﬂaﬂll']EJ‘VﬂﬂaLF’]EJQ

98983 (Per Analogiam) visensi3suLiisuaudniuvesngmune (E Contrario) Wusiu

" Ibid., p.a21.
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Tugraneud A.a. 1969 Uu UNNHUUI8IENINUTEINAR1901A83TNS
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Hredlunisinuauddygn Talinnguinesewinssemauinguildisnisleisnswils
TunsAimnuuiengualdisnisnatedssaudu ilvnnsaenulutianeuiieziinguane
ausdyartuiinnuvainnasegrannauliawisatnendinslaisnswianduiingn
Tumsfenuauddnyald sunseidud am. 1960 angnssnBnmIsninnguunesErIUsemne

(International Legal Committee 30 ILC ) lalausufnaziinseAusedmaninusinsianiu

[ Nt

awsdayanluguuuuiidungunednvaldnuslagniunayaflidundninasilunsfinny

a

Auddy P VCLT 9

L%

TurenseuIunaeIsunss Ul ae. 1964 - 1966 1Uu 519903UNUYAR

o

o

T Article 31 §apadiusiNeamann1sAANUAL TRQUILAARAZAIILY NN YDIEUS Ty Wiy
qunseiithd ae. 1968 ILC IfinseAusefsmsinuauddayafdundnialy (General rule)
sedadesineg AamrsathudefuldlalumsdfoRaumdofios 4 33AUsingeglu
Article 31 - 33 989 VCLT wazlasun1ssusessnsuntagmlul a.a. 1969 Tuliaisneun

vell illsulaasunannildlunisfiauausdygyinusingedlu Article 31 vee VCLT

faaznanlumtadaly

3.2.2 nanmulunisinuauddaysyn

o

wanmluTunsfienuauddyanelinguuieszninsUssmetu Wuluay

Article 31 999 VCLT Fauvannudunmwilvelidn “1. auddygmiulifianulaegasaniy

a o

ANRUEUNRTITUAINLA A LU DUA1989AUTH Y I UUTUNTDI0 88 ALUA I TULAZ AL
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wa ¥ Y

L2 1 L3 a o 15 2 v = a o
UseaenlagANLUTTaIRvRIaudaN... " AsunUyaiAvnemudl nsAnuauddya

o

a v & @ 1 éj
DNAATITUATUANNLNEUN @Q(ﬂ@‘lﬂu

** VIENNA CONVENTION ON THE LAW OF TREATIES 1969

Article 31 GENERAL RULE OF INTERPRETATION

1. A treaty shall be interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their context and in the
light of its object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise,

in addition to the text, including its preamble and annexes:
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3.2.2.1 %angain (Good faith)

(%
o

MiNgasn (Good Faith) vi3slunwiazfuisenia “Bona fides” 1u

o

Junannsfenuauddayanfiusingedlu Article 31 733a 1 999 VCLT Badiailumndnnisdfey

g o

a v A

Tunsiiarsandniuinnanunguune gddunsdinisfinnuausdyyiiu vangase deidude

v a

duilygudssmsdrdglunisieruiausdygudazaduiianugmunelsenisla wenaind
Fududeduiuguiinisuanseanuionisnszyivessgnauiauddyyitazdenseyiinmg

¥ a I v d! o/ = Y aa I 4" 16 1%
MenuEa3n 1Wusssu Smena waessiuBimsersaenuseusgnddndiends . agazses

a

ARNFIUNVDIAUSAYYIMTOUTUN PasnauAIuAnNaImzanIstoUfunltuniendawessgnia

[ o

AagRanseyilaeaasanie wazkiindesmnidluausdyassinnutanuiieds winnms

WilUlddedutuneiinualifiuszavdua viseliauvnauna Sgananvzdomdndeanisiniy

(@) Any agreement relating to the treaty which was made between all the parties

in connexion with the conclusion of the treaty;

(b) Any instrument which was made by one or more parties in connexion
with the conclusion of the treaty and accepted by the other parties as an instrument
related to the treaty.

3. There shall be taken into account, together with the context:

(@) Any subsequent agreement between the parties regarding the
interpretation of the treaty or the application of its provisions;

(b) Any subsequent practice in the application of the treaty which
establishes the agreement of the parties regarding its interpretation;

(c) Any relevant rules of international law applicable in the relations
between the parties.

4. A special meaning shall be given to a term if it is established that the parties
so intended.

See also UfSAs Unudanl, “msfnnuausdyyn nou n1shnuausdyy,
PUTBUNIEUA Y INTIREUUTINMIENgMINeauSEya A.f. 1969,” 1nsansyaild, atudl 5,
1.184-186, (Tugn8u — AaAY, 2553).

** Mark E.Villiger, supra note 13, p.425.
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3222 amusnemuunfsssumvasfisuAvesausdoya (Ordinary meaning)

N13NAITUIAIUNUIBUNATITUAIVOIN DEAIUDIAUS Ay ey

&

(Ordinary meaning) #ldluauddgyyuu uisnsiusmngduaninuszndlaaion

deamnusngegluausdygruulunisuanieoniuanuivesignifauisausdyy uay
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foldindugasuduvesnssuiunsiinuauddygy) Fan1siansanaunued eaf1ves

"
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awddyay lundffauazdesiinsaniwnununeiduanuvune@sld il idunsily

Imaqﬁmdau%é’ 21 (The ordinary meaning to be given by the interpreter in good

o

Aav ¢ L% ¢

UiSEs Unuinid, 999uad (3995597 15, 1.185.

q

8 a £ Q a o
UsvAnS 1enyms, NNINeTENdnaUsemnea Ly 1 ausdygn, Aunasen 4,
(nNJammuvuAs : drdinfiileyeyey, 2551), 1.222.

* Richard K. Gardiner, Treaty Interpretation, (United State : Oxford University Press,

2008), pp.147-148.
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3.2.24 mqﬂizadﬁuazmwgwma (Objective and purpose)
woNIINAITRATANANUUINET lUvesd seA T luausdyguas

UTUNTOIEUSA Y 1a a1 Article 31 993 VCLT  §3A1mualin1sianufemnumineues

¥
a v Y

g ldluausdygyrtdudesiarsuinieldingUssasAlazainulanungved
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oM}

* Mark E.Villiger, supra note 13, p.426.
?! Richard K. Gardiner, supra note 19, p.178

22 av_ s o ¢ v ¥ A o
Udises Uvuian, 979442 19995507 15, 1.186.
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FeundyafAlu Article 31 909 VLT If8nfiolsmsfnnumumsawaymsdsduld ausdayan
(The teleological or functional method) lun1sfinuaudayan
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TngUszasALazau g vesausdyadnunngegludiuves

q DA
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a5unun (Preamble) wiounitaly (General clause) vosawddma Faasdudiudidiviue
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(1) onenslutius3eun1sens N (Preparatory 1138 Travaux préparatoires)

N13MTANTNUTTAIRLAZAINY IV VRIEUSHys 19 nLeNans

Tu Tumssun1sensausdy gt lsudnsnawnanuunuaalunisianulaeiislanun
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o L2 a A =

Y9355 Aud Agyuaziniiodnenarsnldlunisenssauddygyrtududsiivislmiuin
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(2) annziadeslunisviausdyn (Circumstances)

nMsAANUaLS Y lngaAuanzwnd enlunsvinaus dygniu O
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AMURLNEADUTIINIY eiltilesainaniiziindenlunisiniuausdygidunlaniiu

ledsdadenaneusenis s vaenfinishausdyny wu anuduuniayamauinisy

a o ~ a = - 24 % & o
AUsEY N ﬁiiﬂJLu‘ﬂNW’]ﬂﬂqﬁﬂm 33U‘UL¢13‘U§ﬂ<’U RIDANILTNINNTLUDY 10 %QLUU{]Q"USW

“Mark E.Villiger, supra note 13, p.428.

20 av s o ¢ v ¥ A o
Udlses Uvuian, 979442 19995509 15, W.191.
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3.2.3 msAnnuanuanasaluideiiiasnsganinsuaznisdn

anunnailuhdefitadnmaaninsuasnnsdvisaesasy Toud GATT
1947 way GATT 1994 folainduauddye (Treaty) AINANMUNNIBVOINIATY 2 WA
pud N IguUIIwHengMungausdyqn A.A. 1969 w3 VCLT Fetfuiinnguang
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[ '
Y a 4 a

UUPALTUAUVDINTTAAIN GATT L%N"D'mﬂ'l’mvmqEJG]’]QJﬁiiﬂJﬂ’]ﬁ?ﬂQJﬂJ@Qﬁ@EJﬁ’] lngonde

q

e

PN

a

NUFIUANUANIINTDFUTYFIUVDIAULNTTUIBNITNY NS WENUTEY 1Y ANNDII N8R

Tluausdygyrduluddiazyi liaianungldtasnuivesignifuvsauddygynazdd
= o vy ° o a 26

wanseanivinguszasrlunsldneudvessgauninues WTO

A19AANAUSE YA 28ATNITAUNIAIIUNUIIAIUTITUATATEY VD

(%
i o o a 1 o [

douA1tY JeUAUNIAIUNUIEVBIAIAINT INNAUIUNTH TV IINIUIYNTUALATUNS

(%
1 [

§19990gUnens waznatedunauynsundniiesdnisssiudeinmusedfniuauddyay,

Y} g}

a1t lage1989lunisfninuausdygn 919 n15fiAuA1I0 “Like” TUUSUNUDIAII1
“Like product” Felidpuldtunlulsznulunisiineinusatull uinsfeiudese
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* Isablle Van Damme, “Treaty Interpretation by the WTO Appellate body,”
The European Journal of International of Law, 3, Vol.21, pp.621-622 (2010).
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3.2.4 N13AANANNANGIIIERUATIANNImATIAGANITAN
TBT Agreement tJundislupunnaslussuunguueves WTO Fedinald

advagradunenislud a.a. 1995 wiauq AU GATT 1994 uazAIUANAIIUY ANUHQ

v O I3 v Aao s v A A
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wazdnszidevveulnvainslideuassananatinsenisn (Technical barriers to trade)
Y8355a11TN WTO 1H83991nsgaunnves WTO Huwiluuiagldauassananaiindanisan
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TBT Agreement Usingliiiulunszuiunisseivdofinimues WTO wasgalsna nsdlfinay
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mansanelaunteyalAves TBT Agreement uaaus U a.A. 1995 1Wudy undedisudes
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a
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TBT Agreement U Afldnuelzing?
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VIsNsinuunygd GATT Fadumnuanasudun
294 WTO nanafie dnisthuaninasinisfimisausdyginiu Article 31 99 VCLT duldun
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AnuRAuUATaREINUAUUNTYEATY TBT Agreement WWIsuBUAURUATEALAEDY

" Ibid., pp.628-629.
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Tu Article Il va3 GATT lasandlanuwauznsUyad taznsldtesaiiuiloudu wu nshau

nann e IIMIeN1sUURLeaAUYIA (National Treatment) #seuan NT lagn15iansan

'
a vaad vy

A1 “Aumvilialfediu” (the term “Like product”) wagein “n1sufuRvinesnin”
(the term “Less favourable treatment”) 84 TBT Agreement laatd3suliieuiu Article IIl : 4

299 GATT lumi US-Tuna Il (Mexico), AR US — COOL, A EC - Seal Products 9gidewudiu

Y

Fudl TBT Agreement aziinsianululumaiisniu GATT Munguunaudun wiiiasnin
TBT Agreement tJupnuanasaniziseslunisirinveuwanisldsiunavessgannisly

nnszilounamaiafiddnvazindunianisa lsudaiuin TBT Agreement A5l
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V=2 = v (3 U = ¥ a a Uy ¥ v va
TadnwfandnnuainIsAinIuAI1 “GuaisiaLheiu nelaunUnya@ TBT Agreement

Y a i v Ay a Y o = v Y @
PINTefin i Angdeuliinnisdnuluidedaly
3.3 Jgyrinshnany “udviiabeniu’ auanunnasdnfealassaniamalinaianisi

3.3.1 ¥aULYAYRY “FuA1vlaediy’  A1NAINANAITIA8RUATIANY

WATNARNISAN

[

Mg inguizasAved TBT Agreement 73jsdninuasaiuaunslds1ua

o

Y9335 UM lFUINIgIUNIeTa UIAUNINATiAfBN1TA1Y0ISFANITNYEY WTO  filiAu
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YoulwnAURnaIninadslatnaninuinisliidenufifdadundnnisifieaiu GATT
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uyafalilumnunnasaduiifae Tnglddvdninausiinerdunisidendfiadedudiun
Uryal@lilu Article 2.1 uag 2.2 %qagmaﬁlﬁﬂiawawé’ﬂmﬂﬁLﬁaﬂﬂﬁﬁ’aL‘émﬂuma e NT
uaﬂmm‘fﬁaﬂimgagh Article 5.1.1, 5.2.5 WagnARUIN 3 T83AIIANAsTsegnelinseu
YoandnyATalFFumueyLATIEsiag 198 3o MFN  gauluanisiaududiviaifeaiy

nelanseuues TBT Agreement 1 luladinisisnuainununess “@uaiviameiiu”
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Aatulun1IWansn A1 “Like Product” suundyejaues Article 2 Tu TBT Agreement

=3

Felfinsasrandninaainisannuauaivdanedduliidunisianiy weann1sRaITUD

ANy TUNR Article 2.1 WAy 2.2 989 TBT Agreement #99guuugIuves

o
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TBT Agreement U MaNLNNIIIN1TAAIINYDY GATT w1ldlagaylay nanife o1y
aeAusENRUYAN 4 Usen1s Laun

(1) AuANvUENNETINTIALaYAMaNUAT0IEUAT (Properties, nature
and quality of products)

(2) nwazmislinuaudluduanine (Product’s end-use)

(3) salleunazdnuarldereaiuilng (Consumers’ tastes and habits) Wa

(4) MITwunFuMINRARgnTIAaNINg (Tariff classification)

undunaeilunisiansanludneazifieddu Article | waz Il v

GATT Gulifinnsanindudlnafifidofinmaelduntydfives TBT Agreement thy

JuBudanniloudu (dentical product) wsog1lsild esrnssziudoininaes WTO

—

Tade199AUTENaUdUY U1UTENEUNITRANTAUIBIAUITZNB U AUAITTALREAUAIL
unvUayelAna TBT Agreement 918 lalA Auausalunisudstuvsenauvunulalngnss
(Directly competitive or substitutable) nszUIUNTLAZTUADUNITHANAUA (Processes and

[

production methods) 3R UsradASUYRUFTINVRINTTIE NG L UM ANATANIINITAN
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a ) a =

(Legitimates objective) LLasmi‘U;‘]UaﬁﬁaEmﬁﬁ (Less favoured treatment) tWana1sa4a
nansenuaINNTldIInInsinsenusean nnsusiuresdudseninedudfiuduay
durvilafeinunielulsena wasiarsandwanuisualivessglunisidenuudse
duddudndesiusnsdues TBT Agreement dsusinglusgludidadedefinimieiiu
nslduinsnisnamelianenisailuafnieg asaglaesuisluiidensly
3.3.2 ¥ANNAIINITAAIIY “BuArrdafedny MuAUaNaLIRIegldasa
mamadagan1sin
nsaanuduaviafetunelinseuves TBT Agreement L HuUseifu
fiusnglunsidadedefnimvesesdnisnisélanuiniuainadeiiuiinisneds WTo
Hosanilagtiuszaneg duuildufaglduinsnisifldndlunisuanideanisufidany
WusnsdlunmssmneanuagmINTINIsEmsunSgRves GATT dsnsldumsnismanadia
ffungsudevtetafunianada (Technical regulations) Hu Lumasnsfisganunen
oresalunseannguanenisly (internal measures) Tuldsduiiofafumenisdn
GHEML RISt
o

nssgiudenininitigidunisldngssiisunianatdanina129edl

Uszifunazdaanansatiendu “Gusvtiafeniu” serinadusnuiiisuausiviafeinu
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a (3 v Y a

A1SNAITUNVDIDIANTISIUT AN TUTELAUNITAINITUINAITAUN IR LTI 524

Y %

unvnyalAues GATT Tu Article | uag Il wag TBT Agreement Tu Article 2 Fadendnnng
liidenufud lnefideuld@nufuumsunsfiansantymifeiunsidenujianigld
TBT Agreement 9nATidladevesnnnssumyidedugssalaaniflussfiuAeniunisionsan
AN BULaUANANISEINNALAN WeRnwuumakazessUszneunsinnsan futelull

1) AR US — Tuna Il (Mexico)

<

AR US — Tuma Il (Mexico) Hunitsussmadinglnfestude
AngNTINNITITdedefininvesesdnisnisdlaniieafunsdiusamaanigeiudnnly
Ny Dolphin Protection Consumer Protection Act wag Dolphin-safe Standards wag
Dolphins-safe Requirement ﬁww%’u%’uﬂamﬁﬂm’%nmﬁjami’uaaﬂmaaumawiw%ﬂﬂlfum%fau
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ﬂjwaﬂizmﬁé’uﬂamﬂw%nmﬁé’miﬂ%aawﬁmmmmiémﬁ’uLﬁmmﬂmuﬁiﬁfj’%’wamm
fmnuivesmeruaurililauliausovaaeonaneild Kuiulssimaavigowinmeld
wmsmstananlaenisiusliaudiiindnnndaian ETP duagdeautaming
FusheBnsiussnadldunsg i nanfedmunieulslunisvesyaninaainlvdesd
MsBulenansnsFUIeINTUITRAUA A UNnuma ST euvasduUan” dadumsaing
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*World Trade Organization, WTO Dispute Settlement: One-Page Case Summaries

1995-2014, (Geneva: WTO Publications, 2015), p.154.
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sounUeyaiAtu Article 2.4 tu paznssuMsItadedofinnitaduin INTFILAITAARAN

Dolphin-safe wesansgoluinililaedeuinsgiuszninsssmanidindlnnansradu

(%
va o o

Hugunngranslunsadiaundydd aslunisiduinsgiudnaaindadaidaundaydatu

o
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¥4 TBT Agreement LaglAAIHaR8909AMENTTUNNTIHARsvoNNNlneI 871 11ATNIT
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maqaw%’gam‘%mﬁéuﬁlﬁﬁmmzngja Article 2.2 u83 TBT Agreement ifiosnnidindlnlianunse
figavldinfininsnisdug Mdudedrfansmsiiidesniiudainsaussginguszasd
SuveUsTIY (Legitimate objective) Tusziuiiienfuuinsnisinaainliuarliifiugied
AMENTIUNTIAdEToRNINITAREI1 Agreement on International Dolphin Conservation
Program (AIDCP) @uduflunvasniseenundygfindienisinaain Dolphin-safe tu 7l
Mﬂﬁliﬁﬂu%ﬂﬁj’lﬂﬂi&ﬁ/lﬁﬁLﬁIEJTiJI’eN (Relevant International Standard) snumAalu Article 2.4
284 TBT Agreement (lasmnenumnasenardudianiwliunynmbsruiiededunnuszme
warfiansaninnisiieuznssunmsidededefinmdaussiulagliifedesSewmnuunvygf
489 GATT T Article | : 1 waz Article Il : 4 du {lunmsifadeitliveuseundydgin
VoUIAUIIPIENINIRITLTONNIMUDIDIANITATALAN

MevdaniinsufiRnuddifumuiitadevesnngnssuns
advgnssallunsdldsnd ansgasmlaudlvundyaRdimenislduinsnisuavaiyi
(Amended Tuna Measures) Tnggnsdanasnmsislunsimunieulvivaudayuniifneain
Dolphin-safe H1azfonduarignivlaeiseuszusiilildoruiidusunsedelanuas
whedhiManmenielifuunadumnmeiussumendetulneasdedionaisnisiuseas
AamunansiUsznsuteuludiing1n Ussmasindlndstesdennsifiansannisujon
auFsnaL (Compliance Panel) Fnasnsiudlalvalidnsdnsoiusnsdanu Article 2.1
U939 TBT Agreement wae Article | : 1 e Article Il : 4 983 GATT

ANEETATUINITUSURAmAdndy lafiansanainAdnduves
AgnITIMTITadedeinnuazanznssunidedvenssaluafiiuudfiansauniidouls
lunisveeyaImNsAnaan Dolphin-safe mmgumsﬁuﬁlﬁﬁ 3 Usens Ao (1) MINaIsan
AnauURvasdun (Eligble Criteria) (2) NM135UTBdAIUEYDIAWAT (Certification Requirements)
uwag (3) MIRnmuuaznIIvdeuld (Tracking and verification)

AEHRTUNN SRR FRFY Wiudteulylunisiiansan

AuandRvesdur1tuliladn Article 2.1 999 TBT Agreement usiveulelunissuses
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(Certification) kazN15ANAUNALAZATIAOU (Tracking and verification requirements) 1u
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(Less favoured Treatment) wazdmansgnuluusemsdfgysianmsalayiiveadndlnlunain
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wzdpsliidululumadendfuanluiidusssu wieienguizasdlunisinfunianis
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Article XX (9) wsinneRa1saun1sUfuRnudnduidladivszinudanandieniy
Article XX (b) ¥13fiady ansgewusnndsanssalditadedindrenueiasungnssal
MU URRNAGREY (Compliance Appellate Body)

AN TgVssainsUURnuAsina (Compliance Appellate
Body) i15001AgMesalua I tadedngsedaunsinaann Dolphin-safe vesavsgousninnun
Reulvnsinaannuiduddayunleaeiivdninasinisionsanty 3 Ussns Ae (1) msfiansan
AuaudRvesdun (Eligible criteria) (2) N135UTRIENUEYDIEUAN (Certification requirements)
wag (3) MsAnmuLaznTI9deUlA (Tracking and verification) Lﬁaaﬁuun?ﬁuﬁﬁﬂammmﬂﬁuﬁﬂ
Alailddnaan Fenguunedanandnisiivuaieuluifsatunisiusesaniuguesdudn
(Certification requirements) Uanyriiduannuina ETP Wumsiawiznindudatyiing
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FUIINUTIUBUY UazndumIladevesauzyiiansun1sujuiinuamdndu lae3ladedn
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AENAnsaNNsU TR mAdRa LI ladeiusnsdlany Article 2.1 ¥4 TBT Agreement UnMSaq

wszAuglNsUNTUSURnumdeduldlafiansaniuanursualiuviasesng e
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Yanyunly (Amended Tuna Measures) s 3 Usgnisil laasraleulvndewanseny
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undgyajAlu Article 2.1 v03 TBT Agreement wazdnnoundgyaAtu Article | :1 way
Article 1l : 4 993 GATT uwagnaumIladeveinnziiansansufuiRnuadnduly

Usziiumes Article XX 989 GATT 91 wilinasmsvesansgansnazandameualunsoysny
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NSNeNIFIIUMAN NGRS (Exhaustible natural resources) marunyayalAivas Article XX (g)

WAz Na1TIN1sUURnuddnduladlanasanfessduanudesiiinainisnag
MuszssznInenelutaznisuenuiie ETP Jwilnldanusaiaisanlauilundazusiou
fimnudesiazlasudunsengnls willofiansanisanuuzuean sUYgRNgUNNIBLAINUTN

msUszdfiunaantAteululuns “Aeaan” (Labelling ildfmualidasiinisiusealiidu

v
v a v v A

A152@1A NGNS LTS N1TATIALAAANUNATNLANFA 1A UNTLUIUNITATIVADULAY
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Anpunaeaineuvualng Aviuszusluen ETP dullanwazilunisidenyjuR fedu
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AMEENA1TUaNSITalMTUURmuAMAFLI e pindeulaisanudsgnsauansnisi
wilvfuldifulumuemususivesasumi (Chapeau) ves Article XX (g)

wifAf US — Tuna Il (Mexico) axiflUszifudefinmitdfyds
aureusssulunisliduinsnisduduglassanianaiiasionisfiniu TBT Agreement

[ |

wagn1sliidanuuianeldnusnsalues GATT udslewninmMInasandinaniewriusenay

Aenfunsufiasedudadafeadtu Ao dudrfindnsasvaryuigndaduldguassanis
L‘Vlﬂf!ﬁ‘lmxiﬂﬂiﬁ’]iz%ﬁ’mauﬁ’]ﬂaﬁﬂﬁ’]ﬁﬁﬂLstst’lf\]"lﬂLﬁﬂ‘%Iﬂ LLazUmmmmﬂau%’g%uﬂu
auriniululszina (Like domestic product) F980A15NANTAUIAIUNRNIYUVOIAUA
yiataeanuneldundygAves TBT Agreement uway GATT Faludufinnsanves

[

ANENITUNITINATET NN INLA DA VANLAUINNITAAIUAIN Article 1l : 4 TasRaTaUD

29WTO, DISPUTE DS381 United States - Measures Concerning the Importation,
Marketing and Sale of Tuna and Tuna Products, Access ed. December, 12, 2015,

https.//www.wto.org/english/tratop_e/dispu_e/cases e/ds381 e.htm.
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Aadedofininifiarsaninduadaiiandndlindududviaderfuiududvaimun

& o a 30

Pnansgolsnwazigous Ussinunmsinnsandudvdadeiuluafsing niaduigs
ag19l30d Tuadidenaaiuisaiarsanladidudfindnain
Yarnurfiauuansneiuie wasidusenauielfunseuIunIswasunaun 1SN EnFUA
gulaun unasinuseus waggunsalflasunissusesisanuuaendadalanwyiniu uas
A a = o v v gy = a 1% i =
Wefiansandeinguszasalunisteruldngseidoumanealianaiusingin ngsedeunig
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Uanielusaiavesansgasnisdunislduinsnisngluressgineliinnisujus

SoA|O|oellate Body Report, United States-Measures Concerning the Importation,
Marketing and Sale of Tuna and Tuna Products, WT/DS381/AB/R, (May 16, 2012).

“202. Article 2.1 of the TBT Agreement consists of three elements that
must be demonstrated in order to establish an inconsistency with this provision,
namely: (i) that the measure at issue constitutes a "technical regulation” within the
meaning of Annex 1.1; (i) that the imported products must be like the domestic
product and the product of other origins; and (iii) that the treatment accorded to
imported products must be less favourable than that accorded to like domestic
products and like products from other countries. Mexico's appeal concerns only the
Panel’s finding in respect of the third element, namely, the 'treatment no less
favourable" standard in Article 2.1. We further note that the United States has not
appealed the Panel’s finding that Mexican tuna products are "like" tuna products of
United States' origin and tuna products originating in any other country within the

meaning of Article 2.1 of the TBT Agreement.”
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2) AR US - Clove Cicarettes

AR US - Clove Cigarettes 1funditusuinedulaiifedostuse
angnIsuNIsIdadedefininvesesdnisnisdlanifeadunsdifiuseimaanygolung
Usenieldnguune The Family Smoking Control Act 2009 LLazLLﬁlﬁJLﬁuLamgwm&J
Section 907 (a)(1)(A) luthe Federal Food, Drug, and Cosmetic Act #sa FFDCA ER
nguingatudingninadunisiundnuasdvtisudlszianynd (Cigarettes) 7
MsusaRunaunaliiingg lusainvesanigelini vinlidudyniniung (Clove cigarettes)
Feuszmeduladidofufidmdnldsunansemuannnsviud widufysussianduay
AufyBiuunea (Menthol cigarettes) Fawdnluuszmaanszaiinindulduoniiuain
1nsnsdanan dulafidedsfesin iasmsdanarudunisldguassmanaiaiiiuam
Fudumensnn 5ﬂﬁy’qaw%’gmﬁmﬁlﬁﬂﬁﬁammismumimmﬁﬁmudﬂu TBT Agreement
dulnilldedsTorinaffinanmsiduinsnsninantaneuniteygAves TBT Agreement uag
GATT laguUsemmanisauinidninmsuszmdldngrneatudinaniinguszasdiiioan
Surugguyvilulsemanazdnsauunnanaseninsduiifidiunay wazinguszasdly
nslduesuslaniiunnsitadiu™

AMENIIUNTILITeTa NI luARFING 1NN TNITAY
Section 907(aX1)XA) u “nysuleumamadia” (Technical regulations) muAuly Annex 1.1

984 TBT Agreement wazinuinnistsauldunnsnisaanaridunisdane Article 2.1 ve9

o v !

TBT Agreement ‘asanniinbiyrsniunglasunisufiinideeninyvswuneadadududi

wiaReiunelulszina (Like domestic product) sl Art 2.1 ¥89 TBT Agreement

a a [y 1Y [

TN UIAUATDALALINUIINANWULNNNEATNLALANYUL AT ITINUVBIFUAT NA1IABD

dudnsaesdatuduynindnisud wiunduiiefgadianiifiongdesniiouiu uazile

]

nunsananarndunisasifiniusnsdlanu Art 2.1 989 TBT Agreement AEATINAT

F099u90 RN INITLINI1TUINTaLTANUSNSENY Article 1l 4 LazUNenL UMY

31World Trade Organization, supra note 28, p.167.
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Article XX %89 GATT anufiasuazalinisvesnsadl uiendA13esndulaidifeondianein
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na1ImItansgelsn U] UAlugnaesmIunszUINNITIASENN1TERNNTUTENALY way

N3UszHUAMNEDAAR DI NUNTU YR AT09 TBT Agreement A8 AMENITUNITINIRBTONNIN
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a o a o Y 1

FAdedeinnnsfianszeliniivunssezinantuud Suiuse nalduinsnisldaudeiui
wasnsiinalddeiuliifies 3 iweutudunsindetusnsdilunisudafounisiduinsnis
warn1adnlemali$sdaldfunansenuldlaudanslduinsnisnu Article 2.9.2 uas
Article 2.12 ¥99 TBT Agreement #1u&a19U
Aotnanizeunsminenssaldidadevesmaenssunmsitadetedinm
Tuusziiunsfirnunuunsaycdfves TBT Agreement LAgafun1siniuaudaiadiedt
au Aticde 2.1 waznstssuziainouninsnsaziinatsauldmniu Atice 2,12 o9 TBT
Agreement Ineaznssunsiladugvssel (Appellate Body) lidfladeludszidiunisfie
“@uanviafedniu” auanuluy Article 2.1 999 TBT Agreement 319wfasfnnulag
W1sunfeingussasatunisUeduldve sy em wasfinnsanindudiiegecwiaguidy
dumvdanganuaiuainulu Article 2.1 989 TBT Agreement 1ngfiansainainaudunus
FeutsdusEninedudi uenainidiininuiinisesnwuulaseadianarnisvaduld
Section 907 (a)(1)(A) tu Lﬁumiﬂﬁﬂ@ﬁhjéjwﬂdﬂ (Treatment no less fovourable) @9
nsznuAolon1alun1Iuyitusan1sAluUIENITEIAYULNEUAT A1l Article 2.1 993
TBT Agreement druussifiunsfvunssezinaiseninaiafivsendldunsnsiuiand
imsnsdenaninateduliify augnssunsitefugresallditededn nisftansgoiuing
fmuaszozatsenineTuiivsenidld Section 907 @X1XA) futufiuinsnissanaiiuald
Tarulile 3 weutu Wumsiasie the Doha Ministerial Decision on Implementation-Related

Issues and Concerns @auualisgazAsnuassaznanseniteiulsenaldngvunevse



84

Fodsfufunaniinguunenietetifuiuinadeiuldlitosndn 6 ey ansgeuisnidsazida
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YONWINAAITAUINNTAANUUNTYE]AVDe TBT Agreement uansingan GATT Tuuauzi
ANENIIUNTITAdEgNssalAnAIuIINTINadevesnnsnssunN I dadedainnlilaaifeds
NANNTNUFIUAIY GATT

3) Ak US - COOL

AR US - COoOL umiinszmenauiniuazidindlndostuse
AMZNITUNITINITeTRTINIMTBIDIANITNITAANAEIAUNIUNUTEIMAYSFRINTN188N
MINITAARAINAUAINSNYAST (Certain Country of Origin Labelling sialufitsanin COOL)

MuANMINY the Agricultural Marketing Act 1946 GauAluiiandslud 2008 Tngrivun

v

nilunTlideyauna i vesduA1IA N YNIANY FUAITIUA B957Y
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” WTO, Dispute DS406 : United States - Measures Affecting the Production and
Sale of Clove Cigarettes, Access ed. December, 12, 2015, https:/Awww.wto.org/english/tratop e/
dispu_e/cases e/dsd06_e.htm.,
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» World Trade Organization, supra note 28, p.157.
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travellers into EU in limited circumstance: Traveller excep‘tion)35
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udosnifusinarudundadasidldannsduwmilusinumyineniuwaus (Greenland)
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AR UNTQRMUAIINANGY GATT LazAINANaTINIBAUALNYAT (Agriculture Agreement)
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qiiﬂé’aﬂfiwal,ﬁu “ﬂg]szl,ﬂaumal,wﬂﬁﬂ” (Technical Regulations) snua1uli TBT Agreement
Posnfuresdatsdudingn lunsdiifunisauunihlnesuiidydaviovuiiuiios
(Inuit or indigenous communities : IC exception) LLazﬂ’lidﬂLLmﬁWﬁm%’mmidﬂLﬁa
ALHUNTEIMTUNTANNIININEININIMLLE (Conducted for Marine Resource Management

Purposes : MRM exception) Wi iunstaseunteyelalunnnsi 2.1 ¥ee TBT Agreement uag

> World Trade Organization, supra note 28, p.163.
* Gabrielle Marceau, “A comment on the Appellate body Report in EC - Seal

Product in context of the trade and Environment Debate,” Review of European

Community & International Environment Law, 23, 3, p.319 (2014).




89

TanounUgqdiu Article | gy ldduarndnaruaurthndunasindaluuiiom

[

ngnsukaud museulunisiignainvesanamelsula uasdnse Article lll : 4 vas GATT

Wasnnsimuadesniusinanelminnisufuianaeglunitsenindumniudiain

wAUIAKazuesg losunsufiinsesludumastaferiunelulssma winislddotadu

[

aanandiladugiassamenmsifiiumnudnduauaiuluy Article 2.2 993 TBT Agreement

(%
va o 1 0y [

WasnundyedfAnanaity aunsaussainguseasalun1ssnufasssusunvesUse v

v 9

(Public moral) Tumsundestinuazaiafinnvesuiii Tneliusingidiuinsnisdulai
Juguassandesninlunisujdfiieliussginguszasdagrafeniu wanaldl anninglsy
laenderedluniseniiuiusnsdlunisujifniuiusnstives GATT laveiduuneniiu

mvlunsshwdasssudufvesyszvrruvesdy suauly Article XX (a) waznisundes

[y

AnulaendeuntInuazavamvesdnd arunuly Article XX (9) Tsaugnssun1sitady

Fofinnlafasanlulssinuiinayin widetaduvesanninglsuineniseusnduuiuiiu

)]

2l ngUszasAnmuuneniunaluves GATT uwaniseniuliufuifnuiusnsdifinaiazees

q

agneldvaduresumin (Chapeau) w89 Article XX iflausingdeiiaasainnistaduld

wnsnstsAvvesannmglsytuidnvauzdunisidendjifuaziiuguassanianisd i

¥ %

Auaudndu annnglsudelianuisasisuneniuialuaiu Article XX 989 GATT 14t

WN1TU1aNs50l AMENIIUN1TITIgNSsal (Appellate Body) luaddenarsla

9

[

ety dumuAitadevesnnenssunisItadeteinay
AR EC Seal Product Wu fiuszimudefinmeafivdudvtiadeniu
(Like product) sgwrinsduAMNERAUIIUIgnIUEIM s vIed melunainves

annmelsumeliReuluresdedsruvesanninglsuitnienmsensnuduini (EC Seal Regimes)

' v '
Y a a ) Y a a

AuduAnnananuuninnlasudesniunudedsdiuning Fannmelsudsinduaing

3

(% '
a Y a

MNuwNUsEmAE SosarAuNHanNLN AT usnTun Lt Taduliy ITngUsyaed

q

EN

[
% ¥ a

Tun15a1u U AIRANANAY Y90 AENTSUNISITITEVoANINLANINTUIINASNLN LN
ASAANUAUAIIRAREINY INNSUMARVUNBUNTNLAWN AR EC-Asbestos wag Af US — Clove
Cigarettes 11n13AAMNAUAITHAABIAURINAIINTUY Article 2.1 999 TBT Agreement 1iu
Idesmluluninfeadu Article 1l @ 4 Felindnnisiugiueguunannishiidenyus
LWWEIAUTIR 1A8EHDININTUIDIDIAUTENBUVDIAUAITIDIAEITANTNANS U ULAEINY
Aad a X v o | A A = I3 v ) wa
ARMLANTUT1IAY Na19Ae WNsafseAUsenau 4 Usens laund (1) dnvasaaaudfnig

SITUVRLAZAMNNVBIEUAT (2) Snwarn1sidanudualutugaring (3) dnvaeliduvesiuilan



90

uay (@) msduundudimufitndnaaaning uenandl anenssunsitededefinings
frsandensruiunsuasiuneunsnanvesdudi (Processes and production methods
approach) NATAY léfﬂmimﬁﬁmqﬂizmﬂﬂumsd’1LLmﬂfwLﬁaﬁ’mﬂ%’ﬂui’mqaﬂumimémﬁuﬁw
servAudBegninuduarAudnfildsumsenumadotduindenesnseyntusntives
annmglsudae lnsamenssunisidadedinisuslnedudnindninuuatilunainves
annmglsutu Wildmidviduddugnaundae nguszasdla fedu duddegninuduas
AudnilasumssniunutersiuihsnamseyindumiivesylsuTaduaudeiadentu
meldundiyeifves TBT Agreement >
Teifaasaludefinimninisfiildnanundrsfusisivssidiu

nsfinsanderudy “Gudiiafeniu’ Jseglasunansenunnnisldinsnisngluvessy

*Panel Report, EC — Measures Prohibiting the Importation and Marketing of Seal Products,
WT/DS400-401/R, (November 25, 2013).

“7.138. We recall that the complainants argue that conforming and
nonconforming seal products are like. The European Union does not contest that all
seal products are like products, irrespective of the distinction drawn in the measure
between non-conforming and conforming products.

7.139. The Panel shares the parties' view that the type or purpose of the
seal hunt does not affect in any way the final product's physical characteristics, end-
use, or tariff classification. As regards the criterion of consumers' tastes and habits, the
complainants presented evidence to demonstrate that, prior to the EU Seal Regime,
consumers did not make any distinction between seal products based on the type or
purpose of the hunt. This evidence consists of statements by manufacturers and
producers of seal products who maintain that the quality of the product, rather than
the type or purpose of the hunt, was the main factor for consumers' choice. We note
that the European Union has not contested this evidence.

7.140. Based on the above, we conclude that conforming and non-conforming

seal products are like products within the meaning of Article 2.1 of the TBT Agreement.”
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37Won—!\/log Choi. "How More 'Likeness' in Addressing Technical Resgulations?,"

Third Biennial Global Conference, National University of Singapore: the Society of

International Economic Law, pp.4-5. (July 2012).
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*Ibid., pp.5-T.

39Petros C. Mavroidis, “Driffin” too far from shore- why the test for compliance
with the TBT Agreement developed by WTO Appellate Body is wrong, and what should
the AB have done instead,” World Trade Review, 12, 3, pp.518-519 (2013).
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“Ibid., pp.8-9.
“Ibid., pp.7-8.
“Nicholas F. Diebold, “Non-discrimination and the pillars of international

economic law,” Institute for International Law and Justice Emerging Scholars Papers, pp.5-9.
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(2) MU EUIEUNILATYEAA (Economic standard) AemaSeuiiey
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mslEiBnsfianuiiusingeglunf EC-Asbestos Fuludefinmszninduiiifiduuszney

v = v 1 <

voslediy %aﬂismmﬁamalﬁaaﬂﬂgmw%aﬁwLmﬂwammnu “dnTnausiiy v
(Carcinogenicity) uvdussausznaulunisiseudisududfiflansnousiSwwazduddilid
mudssronisiinuziseinduiassdedlddanuduiusifud sfusewineiuidaldes
sheiusnsdlam NT Fudundnnisliidenufud (Non-discrimination) * @snisiansan
dudvdndienfunieldundydfves TBT Agreement  iEA91sanldnane3sfiaunse
finsandennunnsvesdudld ielugnisiansanluyszifiudug Tumfosdoly
e?fﬂmgmawENQ’L%uLﬁmf’]aﬁzﬁ’]ﬁzgﬁuamﬁl,ﬂ%uLﬁsuﬁuﬁﬂu TBT Agreement A
AR5 “Aumilen” war “anuanansalunisuedurSeunuiifuld” vesdudany
Al Article 2.1 wag 2.2 a3 TBT Agreement lUnSouqiunisiiarsaninguseasinisly

wesnsiduguassanenmsiinig

“Henrik Horn and J.H.H. Weiler, “European Community - Measures Affecting
Asbestos and Asbestos-Containing Products,” the American Law Institute (ALI) project:

“The Principles of World Trade Law,” pp.13-15 (March 2003).

45Won—!\/\og Choi, supra note 37, p.16.
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AuAvliaieaniu s Article Il U89 GATT @991ABaAUTZNOUATNY MNLAIZADINAITUILAY
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1nYzABI1AEeIAUTENaUAIEY TUA1TRAITN “BUuAtag1aheaiu” Jausesalsenoulu

msiasantalussruseneunan1ydde (Objective Elements) wavesrusynauniesniae

(Subjective Elements) Fasiolud

3.4.1 3AUsENAUNIN1EAHE (Objective elements)
23AUTENBUNIINIEIEE (Objective elements) Ap asAUsEnaunlugg

a Y [ 1 A a LYV A a Y =% 3 Ao v
WQWQJWLQ@UITLL@%‘{]T\]T\]EJGHQS] ‘VlLﬂEJ'Jﬂ‘UG]’J’JG]QVﬁEJﬂ‘UﬁWsZNLTJUENF"I‘LJ?%?I@UV]N@'J']@J%@L"\]ULL@%
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winlamdunusedny ’SmLﬁuﬁugmﬁwf-ﬁ’aﬂumsﬁmsmﬁué’ﬂuiswﬁmq Faldles st
My uunaudlussuungrineves WTO i Tnsesidszneu (Element) Aithanldiaa lun
anwzrIedINUTENRUNIINIEAM (Characteristics) N3WUIvaNANYEUA1 (Commodities)
paonIuINDIesf Ul ALz uNe eI aIAiE I UALA s TlntuY (Perspectives) el
Tunmsidadedvadeinmisatuaudinielénseures TBT  Agreement  léUsng

23rUsEnaUNIINMEIdslunIsRasudualagdwunts senalull

*Joshua Meltzer and Amelia Porges, “CASE NOTE: Beyond discrimination?
The WTO Parses the TBT Agreement in US-Clove Cigarettes, US-Tuna Il (Mexico) and

US-COOL,” Melbourne Journal of International Law, vol.14, pp.711-714 (2013).
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3.4.1.1 anuvaizn1en18a (Physical Characteristics)
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YodumamusInglusenunmsitadelunned
ANSRAITUIANYULN NN ATNHUNINTUIINAIUUTENBUNT B
drunauvesdudusing 917 anuluddldie fiv n3edwes niensiarsudiagusg
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AR US — Tuna Il (Mexico) : AENSITUNISINAIRVaNNIN (Panel)

¥
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Tupddfiansuiaiudonaindrefednvaznianisninvesvatyuidsldiduingavly
wdnfusiuainselos nudidosresszimmdindlnfidnsdn d1d1 “yun” (Tuna)  wu
minefia Uarumnaneiiug demnluisaiyuiaiumides (Yellowfin) Uanyindauines
(Albacore) uagUamuanuuia (Skipjack) warA1dn “nansiaeianuamin 7 (Tuna products)
PUUNTRYEIR Section 1385(c)5) 1MN8AINNTN “mamﬁwﬁawmﬁfwizﬂauﬁawmiﬂmLLagw'm
nsvUINIdmsUNIne Vuwsiiduweniy wdeadafinindeie vienandueiau o A1y
¥liAuin 3 Yu” Gwdasusiddindindeidveduunsnansfigaiu 1dun duddaimi
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a + a 47 = o ! aa o v
%u@Uiif\lﬂigﬂaﬂLLﬁgsﬂugﬂ%@Q "’U\?IUﬂafﬂﬂ NANIAMUSNITUATITIUIRYBDVITIUININDILEYN

]

“ Panel Report, United States - Measures Concerning the Importation, Marketing
and Sale of Tuna and Tuna Products, WT/DS381/R, (September 25, 2011).

“7.229. ...In this context, Mexico explained that "tuna" includes all species of
tuna purchased by canneries for processing into tuna products including yellow fin,
Albacore, and skipjack, and "tuna” products" are defined in Section 1385(c) (5) as 'a
Food item which contains tuna and which has been processed for retail sale, except
Perishable sandwiches, salads, or other products with a shelf life of less than 3 Days".
The most common form of tuna products, Mexico explained, is "tuna in retail Ready

cans or pouches."
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fiarsandudviiafeatu senitsaryuivendndlniduainumaynsuidiiaiunieu
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nziueen (East Tropical Pacific) wazUamurvesanizeiuiniiduainunasdu’

AN TTUNTITITEMLTTNIN1N 13T Sulaunnisiasan
dufdnuagmenenmnandausiinanainUamurseninsansasfiidnfusndnsasia
wanluanigowini Taedrfnveuwnnsfinnsandeliifuianinnisudsturesdudiniy
Article 2.1 %94 TBT Agreement Ingfia1sanimansamifinanainvamu (Uayuneila
nszUosuazviinee) 514545mmﬂﬂa’m“u"mmamaﬁuﬁ:uazLwiazﬁuﬁjsiauﬁé’ﬂwmzmqmstw
uazyaA MR fiuaneeiy wieuwandaduiuildfnadeaninnisudsdulunain
ameludszimaansgaiusninsisninduaiainvesansguazidndlng 1afindaainvayun

v 6 | a o 49
NAYAIYNUTLTULNEINUY

* Ibid.,

“7.231. ..The Panel sought a clarification from both parties whether the
comparison for the likeness analysis was between US and Mexican tuna in general,
between Mexican tuna caught in the ETP by setting on dolphins and US tuna caught
otherwise, or between US dolphin-safe tuna and Mexican dolphin-safe tuna.”

 Ibid,

“7.242. Mexico first submits that the physical properties of Mexican tuna
products are identical to those of US tuna products insofar as the products from
both WTO Members comprise tuna meat in a retail-ready package. Mexico further
observes that canned and pouched tuna meat from the various tuna species
compete against each other in the US tuna market, confirmation of this is that the
largest seller of tuna products in the United States packages various species of tuna
meat. Mexico also observes that, to the extent that there are physical differences in
the species of the tuna meat, such differences do not materially affect the
competitive relationship between Mexican and US tuna products because Mexican
and certain US tuna products contain tuna meat from identical tuna species such
as yellowfin tuna and canned and pouched tuna meat from the various tuna

species compete against each other in the US market
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AR US — Clove Cisarette : AfenssuNIsItaduanssalladudumniy

)

[ v Y a

ARTAdeveIAenTINNTITdeteRinm (Panel) Tunsitiadeunsusenauieg Mindng

naralulszivaanigosnilasfiansananvazosnusznaudadudnvaznienioninves

'
= o ¥
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¥ a a U

= a § 50
Jadu “GuAviafediy” auauntieves Article 2.1 ¥89 TBT Agreement

7.243 It is not disputed that the physical characteristics and properties of
Mexican tuna products and of tuna products of US origin and tuna products
originating in any other country are identical, in that they all similarly contain tuna.
The information cited in Mexico's submission suggests that tuna products may be
made from a variety of tuna species. We note in this respect that, in other parts of
its arguments, Mexico suggested that some species of tuna have more commercial
value than others. However, neither party has suggested or demonstrated that
these various products would not be in competition on the same market as a result,
or that such variations would have an impact on the extent to which Mexican and
US tuna products compete with each other on the US market, such as to make
them unlike for the purposes of Article 2.1 of the TBT Agreement”

* Panel Report, United States - Measures Affecting the Production and Sale
of Clove Cigarettes, WT/DS406/R, (September 2, 2011).

“7.131 The parties have therefore often used the terms 'regular" and

"tobacco flavoured" cigarettes interchangeably in this dispute. We find this to be
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AR US - COOL: AmENssSUNIsItafeanssallanansuInisly
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1m3N15Country of Origin Labeling (COOL) vasansgaLusn1@ariivualidnisinaain

v 1%
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uansiaunasiidavesdudinunsingg Ingidaduindesusidedn (ot uandony) 7
wannlanazansinUadnidediudidaluuauian Wndln uavanigowdndudiaiy
dudmiadeniu” warldfinsandonanérsvesgnadion Article Il ves GATT uag Article 2.1
184 TBT Agreement Filauazansindnanuamatumiiousulauazansvesanioisng
athausnniuliionn uazgnidespudenssiesadentu 7 Wwudesuilageiudann
dnalndelndndotuiesmieildnsuislumsdssglussduivinfoutuansgensom®

2aANTITARBTaRNN IS FUATU R UAUA NeluUsemaT TR us iR et

susceptible of causing confusion as to which product is being addressed. Indeed, referring
to tobacco flavoured cigarettes may confuse the reader into believing that cigarettes
such as clove flavoured or menthol-flavoured cigarettes do not contain tobacco. In fact,
all cigarettes contain tobacco, but flavoured cigarettes such as menthol cigarettes,
kreteks, bidis, etc., contain, as well, an additive that imparts the characterizing flavour
that Section 907(a)1)XA) speaks of or, as the international community argues, that which
increases palatability. As put by Indonesia, "cigarettes may contain a variety of ingredients
and flavors that are added to the tobacco ..." We have therefore decided to use the
term "regular” cigarettes as we think it better describes the fact that they do not include
additional characterizing flavours....”

> Jonathan Calone, “An Added Exception to TBT Agreement after Clove, Tuna |l
and COOL,” Boston Collage International and Comparative Law Review. Vol. 37, issue |,

p.122 (2013).

> Panel Report, United States — Certain Country of Origin Labeling (COOL)
Requirements, WT/DS384/R /WT/DS386/R, (November 18, 2011.)

“7.249 ..(i) cattle and hogs imported from Canada are physically
indistinguishable from US-origin cattle and hogs, they belong to the same breeds
and are raised in the same way...”

> Ibid,
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U89 TBT Agreement
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nsiansandudedaieaiuneld TBT Agreement  tuende
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“7.250 ... (i) the physical properties of Mexican feeder cattle are
equivalent if not identical to US feeder cattle...”

* panel Report, EC — Measures Prohibiting The Importation and Marketing
of Seal Products, WT/DS400-401/R (November 25, 2013).

“7.114. .. The term "seal products" is defined in the Basic Regulation as "all
products, either processed or unprocessed, deriving or obtained from seals, including
meat, oil, blubber, oreans, raw fur skins and fur skins, tanned or dressed, including fur

skins assembled in plates, crosses and similar forms, and articles made from fur skins"....”
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X Won-Mog Choi, supra note 37, pp.19-20.

> Panel Report, United States - Measures Concerning the Importation,
Marketing and Sale of Tuna and Tuna Products, WT/DS381/R, (September 25, 2011).

“7.244 Mexico further observes that the end uses of Mexican tuna products
and tuna products of US or other origin are identical, insofar as tuna products are
destined for consumption by final consumers. We note that it is not disputed that US and
Mexican tuna products have the same end uses. We also note that it is not disputed that
Mexican tuna products and tuna products from third countries have the same end uses.”

* Panel Report, United States — Certain Country of Origin Labelling (COOL)
Requirements, WT/DS384/R /WT/DS386/R, (November 18, 2011.)

“7.249 ..(ii) both Canadian and US cattle and hogs share the same end
use of producing beef and pork;...”
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* Ibid,

“7.250 ...(ii) feeder cattle, whether from Mexico or the United States, are
used principally to produce beef,...”

% Appellate Body Report, United States — Measures Affecting the Production
and Sale of Clove Cigarettes, WT/DS406/AB/R (April 4, 2012)

“122. In examining the end-uses of clove and menthol cigarettes, the Panel
found that both clove and menthol cigarettes have the same end-use, that is, "to be
smoked", and disagreed with the United States that the end-uses of a cigarette include
'satisfying an addliction to nicotine" and 'creating a pleasurable experience associated
with the taste of the cigarette and the aroma of the smoke". The Panel considered that
the end-uses presented by the United States relate to the reasons why people smoke,
but that does not mean that cigarettes have several end-uses. In particular, the Panel
considered that the United States' comments on the appeal of flavours to certain

smokers relate more properly to consumer tastes and habits than to end-use.”
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* Stephanie Hartmann, “Comparing the National Treatment Obligations of
the GATT and the TBT”: Lessons Learned from the EC-Seal Products Dispute, North

Carolina Journal of International Law & Commercial Regulation, Vol. XI, p.646 (2015).

* Joshua Meltzer and Amelia Porges, supra note 46 , pp. 699-713
¢ Won-Mog Choi, supra note 37, p.21.
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*Joshua Meltzer and Amelia Porges, supra note 46, p.714.

* Panel Report, United States - Measures Concerning the Importation,
Marketing and Sale of Tuna and Tuna Products, WT/DS381/R, (September 25, 2011).

“7.250 The basis for our analysis is a comparison between Mexican tuna
products and tuna products of US origin and tuna products originating in any other
country, not between dolphin-safe and not dolphin-safe tuna. A comparison on the
basis of dolphin-safe status would imply that Mexican tuna products are assumed not
to be dolphin-safe while US tuna products and tuna products originating in any other
country would be assumed to be dolphin-safe. However, we see no basis for making
such an assumption at this stage of our analysis. We also note that it has not been
suggested that, to the extent that US consumers would distinguish between different
tuna products based on their dolphin-safe status, they would not apply this distinction
to all tuna products, whatever their origin. As observed by Mexico, the preferences of
US consumers are identical, in respect of US and Mexican tuna products and indeed,
tuna products originating in any other country. In light of these elements, we find that

an examination of US consumer preferences in relation to the dolphin-safe status of
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tuna products does not modiify our conclusion that Mexican tuna products are like tuna
products of US origin and tuna products originating in any other country”

* Panel Report, United States — Certain Country of Origin Labelling (COOL)
Requirements, WT/DS384/R /WT/DS386/R, (November 18, 2011).

“7.249 ...( (iii) the consumers of cattle and hogs in the United States, i.e.
feeding operations and slaughterhouses, view Canadian and US cattle and hogs as
interchangeable and base their purchasing decisions on price, quality and availability;...”

“Ibid.,

“7.250 ... (iii) the consumers of feeder cattle (US backgrounders, feedlots and
ultimately, slaughterhouses) perceived and treated Mexican and US cattle identically;...”

67Won—!\/\og Choi, supra note 37, p.4.
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“panel Report, United States - Measures Concerning the Importation,
Marketing and Sale of Tuna and Tuna Products, WT/DS381/R, (September 25, 2011).

“7.245 Mexico also observes that Mexican and US tuna products and
tuna are classified under the same tariff subheading 1604.14 of the Harmonized
System, which relates to "Tunas, Skipjack and Bonito (Sarda Spp.) (Prepared or
Preserved)". That the tariff classification is identical for prepared or preserved tuna
of all species confirms that tuna products made from different species are, for
commercial purposes, in essence the same product.”

“Panel Report, United States — Certain Country of Origin Labelling (COOL)
Requirements, WT/DS384/R /WT/DS386/R, (November 18, 2011).

“7.249... (iv) under the harmonized system of tariff classification, both
Canadian and US cattle are classified under subheading 0102.90 Canadian hogs are
also classified under the same subheading as US hogs (0103.91 for live swine
weighing less than 50kg and 0103.92 for live swine weighing more than 50kg)”...

“7.250 ... (iv) both Mexican and US cattle are classified under subheading
0102.90 of the Harmonized System.”
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70Appeltate Body Report, United States — Measures Affecting the Production
and Sale of Clove Cigarettes, WT/DS406/AB/R (April 4, 2012).

“159. Finally, we observe that the United States has not appealed the Panel's
findings regarding the physical characteristics and the tariff classification of clove and
menthol cigarettes. The Panel found that clove and menthol cigarettes are physically
similar as "they share their main traits as cigarettes, that is, having tobacco as a main
ingredient, and an additive which imparts a characterizing flavour, taste and aroma, and
reduces the harshness of tobacco’,; and that they are both classified under subheading
2402.20 of the Harmonized Commodity Description and Coding System.”

71WCO, “HS Nomenclature 2012 Edition”, Access ed. December, 10, 2015,
http.//www.weoomd.org/en/topics/nomenclature/instrument-and-tools/hs_ nomenclature 2012/

hs nomenclature table 2012.aspx.
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B Ming Du, “What is a “Technical Regulation” in the TBT Agreement?
Symposium on the EU-Seal Products Case,” European Journal of Risk Regulation, Vol.3,

PP.396-397 (2015).
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" Jonathan Carlone, supra note 51, pp.109-110.
" Ibid., pp.110-111.
" Ibid., pp.108-109.
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E Won-Mog Choi, supra note 37, p.17.
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" Joshua Meltzer and Amelia Porges, supra note 46, pp.711-714.
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" Jonathan Carlone, supra note 51, pp.122-124.

" Panel Report, United States — Certain Country of Origin Labelling (COOL)
Requirements, WT/DS384/RW, WT/DS386/RW, (October 20, 2014).

“7.64 ... [tlhe [original] COOL measure create[d] a de facto incentive in
favour of domestic, and to the detriment of imported, livestock in the particular
circumstances of the US livestock and meat market", and "reduce[d] the competitive
opportunities of imported livestock relative to domestic livestock.”

* Joshua Meltzer and Amelia Porges, supra note 46, pp.700-701.
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Fadudrunilslunsfinnsanauaniviainienwvesdudmunguives Robert E. Hudec
Feseasidenlu unl 2 90 2.2.2.1 Turausdl NPRPPMs (Judnwar PPMs fifuuaduain
Houluduliiferiunadnvaziameivesdudmeneninuiegidla duu Tumdans
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o Christiane R. Conrad, Processes and Production Methods (PPMs) in WTO Law:

Interfacing Trade and Social Goals, (New York : Cambridge University Press, 2011), p.27.

& Sanford E. Gaines. “Processes and Production Methods: How to Produce

Sound Policy for Environmental PPM-Based Trade Measures?,” Columbia Journal of

Environment Law, Vol. 27, 2, p.395 (2002).

* Christian R. Conrad, supra note 51, pp.28-29.
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* Ibid., p.376.
* Ibid,, p.377
* Ibid,, p.375.
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°" Panel Repot, United States — Measures Concerning the Importation,
Marketing and Sale of Tuna and Tuna Products, WT/DS381/RW, (April 14, 2015).

“7.232 Mexico responded that the relevant products are Mexican and US
tuna products in general. In addition it observed that the method of fishing and
geographic region in which the tuna are caught are unincorporated PPMs that are not
relevant to the like products determination. The United States in turn clarified that the
like products analysis under Article lll: 4 should compare US tuna products in general and
imported tuna products in general. In its second written submission, Mexico also referred
to tuna products rather than tuna and tuna products. In light of Mexico's response, the
Panel asked Mexico to clarify further whether it was no longer seeking findings on tuna as

distinct from tuna products. Mexico confirmed that its claims are limited to findings
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concerning tuna products, specifying that the great majority of Mexican tuna products are

made from tuna caught by the Mexican fleet.”
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%8 Won-Mog Choi, supra note 37, p.7



123

Tumsiiansan 4 Ussmsanda@enmaniilusenuvesrazyinnuluad Border Tax Adjustment
Saneluil

(1) AMSNYUENNETINALAzAMaUTRYeIAUAT (Properties, nature  and
quality of products)

(2) Enwagmsldinududluduaaing (Product’s end-use)

(3) safleuuaranuarildeveuuilaa (Consumers’ tastes and habits)

(4) MITuunFuMMURAIRgnsIAaNINT (Tariff classification)

asfUszneulunsinnsandudluai Border Tax Adjustment ussiusznaud

Asanaumilsutaziansawesduiviafeiiuaieladonienizidevesdun suldun
dnwuzlarAuauUANIINIEAMYesELA NMITUTvesrilnduan n1sldeuveduniluyues
YDINANUAZHIUTINA AABATUNITIMUNTILIAVY NAS UINVBIEUAININTEUUNTNSNTIAaNINT
wagdolaindunanadaussmadllunmsfinuduawlinfeaiu (Traditional likeness  criteria)
Fegnihlulflumsfiasaneuimilouvesduivesamnasineg lussuunguuneves WTO
Tngndnunasisiananusngiluidaauluad EC - Asbestos duludefimmiinisnainds
femsazdaiusnssinunnunnasseninasenais GATT uasTBT Agreement WiesAnsg
sefudofinmues WTO Ransanvseifudefinmfsasvaudvdafeatuny Article Il : 4
04 GATT wagagliun1siansandursiafeaiuniu Article 2.1 TBT Agreement U
Wlin1sfinududivdafeatuniy TBT Acreement Tuwannadiidululumafeaiu
GATT usdnnguanewassghaseninassmaunsdiuiiniinnuanasisdesatiunasuen
Juenimasenainfuwazaisinauansisiudie esnanunnasiedoatud
SnqusrasAiiuandneiu nanfe GATT fifnguszasdlunisanguassalunisinfunisnisd
Tunnguuvuidunisild Tuvaedl TBT Agreement #3nquszasdlunmstiesiunisiafu
nan1senlusluuuvesngseilsunamaiaiazuinsgiuseninalseima Fetu iR
guenyiareatunuundyafves TBT Agreement Famsiinnnunieldingussasrnazonde

asrUsznavlunisfinusiuanuanassenanfunisanizlianinguszasdes GATT

wonanil UnMnsuiwinudslaiiaseian duavtadeaiuniglaviunves TBT Agreement

Yy a o

JUASAAINUINNUIEDIFUAIRT aunuluTuleue na1dnteunilefe auAINUIun

=] = v @ a Y A LY - 14 1 a wa |
Wiguigunagreaduduenmiiouiuluaienivessy sesgavdedddunsnislunisujinse

Auatulivilouduwaznisimnuuilulasndaindusduazdeaduduainuiiouiy

NNEAN VISORNYNNBINTTTUTVRsEUAlUIDINa1AMEY



124

TBT Agreement muualiigaudndiléngseidosumanaianieounsgiu
sewinsUszmanieldmuanasdenanldlasazdenduluiiiodunsesiinuazauaines
uywd dnd wagiy videilonsundesdunnden wazazsedidonyjuRdeduduiadeaiy
yilafgrtudadunasiuinainigaudnuesesdnisnizdalan siliiganeg Aldguassa
mamadiasonsiisnamgaisiuanusndulunsldunsniseineg fefnguszasdsu

YOUTIIUNOALATOITINUATAVNINVBINY LY dnl waziy wazAuasndudadninaey

(%
LYY Y

Fewwiluvesnsldguassaniamaiinvesiglulaguiu dndrunamaninudndundi

'
v A

YOULRTDINTIE1U3g (Extra tenitory) wazlilsidudediinineiudidusn 819 n138n9

1 '
ac a

winnalun1seusnetinvesdnivneglusssumavditunegnsyaeilan NM5819u1A53 Y
nszuIunsnanTililinunn 18 Jluyuueswesl@owiuin Sgaundn WO inldundu

wiglunsufiastisrnudududaiiadetuneldundygfives TBT Agreement lugUves

'
a ¥ ¥ = o 7

PPMs vadenfuauaiwazldlaineidusiiaunt dea1wenisidesrdsenauniunaniliulu

a = %

AsAANAURIviaR gAY TuieaneNaziatsuIa L dudud1sdaLneafuniy

TBT Agreement s nsRansandumaiafeiiudsiesiiesrusenoundnidedadutlade

NNYUBNIRATUNUTENBUAIY
psfUsznoufignihanfinsaneuimilounieunndssenindduddulifio

wtininsanienumileuwdeunnddlufeneninuazpaesiedudvinduuddsiid

ananuduiusiudnvaeiudadulaseninduamnuingUszasdvasnisldguassania

£ '
a = U Aa Y

wadadansAlulianstivessy wasnansenuliinduiuduaniiuifiansandig Nl

]
a Y a

guAiunfinnsantu ensgnitansantainduduimiioutunnlsznis vselesrusenau

druladrunisiiudouiu wieenafilddunrfiuioutuiasils essanuntygfves

a0

TBT Agreement misilanansenuduiinainldavassanmanaiianinaliiinglassanis

& o w

nsanfldsndunenisidududidy ninUsinginfdudlasunanssnuainnasld

ngszdeunmamaiaviouasgiunsgaudnUiduldludnuasiiliviniendu Gudtufden
aglupumnevesdumsiinieiunelaundygives Article 2 ¥as TBT Agreement l¢i

A

Y o = o

wonani nsdideRnmiigidouliih Anv i lFgidouldifuiudodninusily
nsfinnsandefininues WTo  anelduntyalfves TBT Agreement fiosAnssziude
finmues WTO wenguadiegaaunaseninenisldaiuiavessgauidnlunisesnngmuie
Aeladnguszasadurausssulun1sAuAToIddnnasdunInvesuywd 07 wasiy

Larn13snwdwnaeu Aunistesiunisiaiunienisaanmsidauassamameiingie



125

Tunisidendfuinienisalaeiansundurvtinfediualeesausznounien1gide
(Objective elements) WarNA1TUIAMUNLDULAZUANAIITERINEUAIIINATLUIUNNS

wazdunaun1sHanduat  UsenauduinguszasdveanisldguassanianisAndieg lay

[

Wisuiguiunansznu (Aim and effects test) MauAlasuaInmslduinsnisvessgiunan

= ] ] a = o oA 1 ' = 1Y & v <@ 1 al a v
LW@U’]I‘IJE;Iﬂ']i‘W@U’ﬁm’mﬂﬁﬂWWﬂﬁiLL%Q%HWI&ILW’]LVIHNﬂu FINLVYULUUIT ANTAAITUAUAN

Y

yiaLfeaiuniu TBT Agreement 1w ilunsdlngvuneianiziisgauinves WTO 91dy

grunalunisesnnguuie wiedevidunielududdnwaziiungszidounianaiad

[
A U

LEIAUNTLUIUNISHANAUAT DI NTTUITNIOTUMBUNITHAR NITITLIINU NSAARATN

N13MTIVEBU N13UTIYAULE T8 widudegrndedduiioldiludedidunisdnundudd

= 1 Y a Y a a o [ N o [ A a va 1 @ al
FanolAnguassanianisAriifiuanudndunasidnwauzilunisidend)us adnelsha

[y 1 a

duifignisduldunsnisdainandenafinnsanliinduduiedinferduluyuneswesdy

Y
v

nnussgutodeuledinanuidiwuniieliiian1sujuinuandneiu lngeda3snis

a [

fiansaninguszasdnanansznureanisiduinsnislalagliladrdninduiduszdoadu

v o

duAmilauiuynuseniswintu widianunsafaududnmileuiunieaaigiuiies

>

druladrunilanseduainliwmiloudu weatuisandatunsaununiulaiduduaivile

weatunelausunues TBT Agreement lasnaie



126

uni 4

a ¢ = = a 1’4 a I [ J o 1Y
’JLﬂ'i"IS‘VILU%EI‘UL‘VIEI‘Uﬂ’]iGIﬂ’J’]SJ’d‘IJﬂ’]“UUﬂLﬂﬂ’Jﬂ‘U'SZ‘Vi’J’Nﬂ')"lﬁJGlﬂaQ‘Vl’J‘lU'J”IWJEJ

v 124

WNADATIAANINTUATNIIAMUAINANAITINIERUETIANIIMATIARDNITAN
4.1 dnguszasalunisfinududiviiafiennu (Objective and purpose)

n1siasanduastiaperiulussuunguaneves WTO $inguseadntuns
I~ - o | a L3 o (Y IS A a va 4 (Y d'
anduiiiedrludnisitasiginisnsgivesduiiunisidendfifanelandnnsy

muualiluuniggfvesanunnasseningdsenea lnendnnisldidenufifgnimualiiiu

Y

ANNTNUGIUTBINYUNE N9LU GATT wag TBT Agreement MI9dU kagiiuiininisiniiy

FaAnannszuruniIssziudeininues WTO Mmdululuniameadu

[ Ly

noUszasAvreInIsinudua1viiafelfuauaunusingedluundy i
Y99 GATT waz TBT Agreement tuu ilululunsfiaenedosiu nanfie wiludgnisiianan

n1snsziilunisidenuifvessy Nanisidendfuanliwinieudussninedgautnves

WTO snundn MFN wazn1sufuanlivinienduseninsdummindiduiudnndaly
Useanunan NT lagnannisliidenufuifves GATT Usingeglu Article | Jadu

WUSNIMINIEA1IANTUNINITAIUANTANSNTIN1EAaNINT wasusIngeelu Article

a0 ¥

= & o = a va v a A A o
- Faduiusnsdiindrenishidenufuidlaglduinsnisnisaignieuinsnislag aivia

a ¥

TduadndinazduainieludseinalasunisuJuanuaneieiu Tuvued TBT

Y wva | v

Agreement HiuntUgygiAinmenisiiideanuiuifinelandnnsvesngurunedeauliluundeys

¥

el Article 2 eienisldauassamameiiasenisailulsenising Aviliduanindwae

duenelulssmealasunsufuanuend 19y Gty Townnsausensuiiasening GATT uag

va | Y

TBT Agreement fia anwaiznsUyeiAngvane Tng GATT W lauenunUyaAanaie MFN way

o

(%
a va v

NT eananiuluvaen TBT Agreement UryslAvaninannisliidenufufivisaessenistilu
Article 2 igsunUyelaied BaimunlnsgaundnazietiidonuURneduaviiapeiusu

q I o a a v 1
Lﬁ@\u\n"ﬂqﬂLLﬁaQﬂqLUWGUE)\“IE““LIV‘T‘I

" AGREEMENT ON TECHINICAL BARRIERS TO TRADE



127

Tuvauzieduimudlnsgldunsnismianadaundusfvidilulsznsiez
1 a QJQQI b4 1 a 14 a

AelmAnnsufuRnaesnindumvliafednuniglulsena lneiliingUsvasdlunisteadu

9

n1sAnfunansAfetdedrunaluniseenngssiioun1analaniou1nsgIusening

¥ o

Uszinasneg sudunisairsguasseduludnduliunduidndindgaainniglulssina

& Av o 3 = a = A o & s v A
NIU 13J'3']Q3L‘1J‘Uﬂ{]53LUEJ‘UVI'NLVlﬁu@‘Vﬁ@ﬂJ'WﬁﬁWU‘Vlﬂ']WUWGUUIWEJ@QﬂﬂﬁsUa\Tiiﬂﬁ@L@ﬂGU‘U

wa

lin1smuundygAves TBT Agreement Qﬂﬁi"}ﬁ’mﬂsauLwil,awwm'il,ﬁaﬂﬂﬁﬁ’aﬁtﬁm
nnnslingssdounanadaniounnsgrunudewiimualilunianuinuuuiine
TBT Agreement Wiy luvasdl GATT  (Hunnunnasiilddaduifunisialuiiiels
ansalddsdulunguunedug ldvniFesegianineg °

NMAAINATI “BuArvdafednu” weg TBT Agreement 3sandnfinnseuli

[y

a 2 A vaal 1 & I & Y o v a a v a
9]ﬂ']'HJFLUﬂiE]‘UGU'@Qﬂ’]iLﬁ@ﬂﬂQ‘U@WlﬂJLUUﬁiﬁNigﬁﬂqﬂauﬂﬂuqLGU']ﬂUﬂuaUFW Namiuﬂizmﬁ

£
a

31nnstdguassaniamatianienisdvinty eg1slshd a1nn1s3dadedviadefininues
WTO Agafunistgngssilsunmamataniglauntyaifives TBT Agreement 0935au1Tn

WTO Tunaies) afl wuitesAnssziudainimass WTO o 1denantnaein1sanuaunuie

[y

WwenfunuauluundeydAved Article lll - 4 989 GATT Ingus1naInAINa1913 ALALES

<

(% [

wazAIlAdevetetAnssriudeiininves WTO IneflsdeingussasAvenisliduinsnis

Y

Mluguassavmnenisingldundeyelives TBT Agreement wasnansznuiinTuwnduaid

anagnrglaveutnnisldveduvengseideunianaiinuessy lngiTeuliisusening

Article 2 Preparation, Adoption and Application of Technical Regulations
by Central Government Bodies

2.1 Members shall ensure that in respect of technical regulations, products
imported from the territory of any Member shall be accorded treatment no less
favourable than that accorded to like products of national origin and to like products
originating in any other country.

? Torner Broude and Philip I. Levy, “Do you mind if | don’t smoke? Products,
purpose and indeterminacy in US-Measures Affecting the Production and Sale of Clove

Cigarettes,” World Trade Review, 12, 3, pp.365-364, (2014).
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’GENERAL AGREEMENT ON TARIFF AND TRADE 1994
Article XX General Exceptions

Subject to the requirement that such measures are not applied in a
manner which would constitute a means of arbitrary or unjustifiable discrimination
between countries where the same conditions prevail, or a disguised restriction on

international trade,
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® Ibid., p.712.
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Third Biennial Global Conference, National University of Singapore: the Society of
International Economic Law, July 2012, p.8.

’ Ibid., p.9.
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“Panel Report, EC — Measures Prohibiting The Importation and Marketing
of Seal Products, WT/DS400-401/R, 25 November 2013.

“7.169. As a final observation, we address the European Union's
position that the treatment granted under the EU Seal Regime to conforming
and non-conforming seal products cannot be compared, because these
products are in "different situations" with regard to the type of hunt from which
each category of products are derived. We note that despite its position on this
particular point, the European Union considers that conforming and non-
conforming seal products are 'like". Based on the examination of the "nature
and extent of the competitive relationship between the products in the [EU]
market", we found that Canada's seal products are 'like" seal products of
Greenlandic and EU origin. In our view, because the two groups of products
were found to be 'like", such products can be compared for the purpose of
determining the implications of the measure on their competitive relationship
on the EU market. We are not persuaded by the European Union's assertion

that products found to be 'like" may not be compared for the purpose of
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Petros C. Mavroidis b3bA51¢M M AINNa1IUILAIT196 U

determining whether one group of products are negatively affected in terms of
their competitiveness on the market against another group. In our view, the
European Union's argument that conforming and non-conforming seal products
are in 'different situations" is relevant to the justification of the regulatory
distinction under the EU Seal Regime. As such, this argument can be more
appropriately assessed in the context of our subsequent analysis of whether
any detrimental impact caused by the measure to the imported products

reflects discrimination against such products.”
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Publishing, 2013), p.608.
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o Petros C. Mavroidis, Trade in goods: the GATT and the other agreements

regulating trade in goods, (Oxford: Oxford University Press, 2007), p.238.
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*Todd Stedeford and Amanda . Persad, “The Influence of Carcinogenicity
Classifications and Mode of Action Characteristic on Distinguishing “Like Product”

Underline Article Ill : 4 of GATT and Article 2.1 of The TBT Agreement”, N.Y.U.

Environmental Law Journal, Vol. 15, p.419 (2007).
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" AGREEMENT ON TECHNICAL BARRIERS TO TRADE

Article 1 General Provisions

1.3 Al products, including industrial and agricultural products, shall be

subject to the provisions of this Agreement.
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? Ibid., p.27.
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- Appellate Body Report, Korea - Taxes on Alcoholic Beverages, WT/DS75/AB/R,
WT/DS84/AB/R, (January 18, 1999).

“118. “Like” products are a subset of directly competitive or substitutable
products: all like products are, by definition, directly competitive or substitutable
products, whereas not all “directly competitive or substitutable” products are “like”.
The notion of like products must be construed narrowly but the category of directly
competitive or substitutable products is broader. ...”

% Appellate Body Report, Korea - Various Measures on Beef, WT/DS161/AB/R,
WT/DS169/AB/R, (December 11, 2000).

“146. ...the intervention of some element of private choice does not
relieve Korea of responsibility under the GATT 1994 for the resulting establishment
of competitive conditions less favourable for the imported product than for the

domestic product.”



156

[ a wva 1 a 1% Y a ) a LY
lqlllll’eNﬂ’ﬁi‘UELL’ﬁ%ﬂ’]i‘UQ‘UWW’e]ﬁ‘i\lﬂ’]&[,uﬁgﬂmaﬂ‘ﬂaﬂma’]ﬂLL@SQU?IJ’WWLUNIUIHV]’NL@EJ’Jﬂ'Ll

SgdouiineufURdedudtuniloudu duAtuidenndududsdafetunuaunuie

a

Vo4 GATT uagdsmsienuiuil WidsnsfanumunugIurewatn (Market-based approach)

aa

FeldasAusznauiielfiuyuuesniivedurvesnatauazguslaaiienuniauduiusly
anwazwltusEniduiyianilaiviuamsnvilanilslunaiafe i

PANLNUNNISRINTUIAUFUNUSL DI 9ITUTEUINFUANElAUNT el A

AR}

Y09 GATT grnldlumsiienu “Audmilafieniu” TBT Ageement Tupusiiduvdnngyaned
TnatAesiu iesnanaaninmiielnun1suuansoastiun1suusnunusnstives

a ¥ a

AuAmiadenuiudunsdiinmieriumstsiuldngszidoumnanaiia (Technical regulations)

a &

mluguassrdanisAlagendegiuiavessgaudnues WIO  luniseennguunessileu vie

9

[y

JaUsAuNelu (Internal measures) ANlYLIRSNNISNI9NE (Non-tariff barriers) Tuvinuaa@eniu
Article 1Il : 4 999 GATT #9UUBIANTIZIUTOANINIIDIFLNANLNUNLALITNITAAINUAY

Article 1l : 4 999 GATT @liiiesumazldisnisianunazeerusenaununane iauluaa

¥ 1

Border Tax Adjustment mMuualiyiniy WAgIRasauAUdunus T LU usyniteduain

“AuinyianiiaduguiamnnisiieaunsaldunuiuliiieingUszaslussauieaiuiu

= a a a %

dumanvianilalavsell” wldlunsfinnudunstaneinuauusunues TBT Agreement

SJQIIK-NI SJQIIQII

BNAY AWTU NMINATUNTEAUANUALNUSVBBUAN T INUTENEUVDIFUANLAIUUTENDUVD

wsleduBaduansnenzie svning Chrysotile Fiber wag PCG Fiber fiusiasiidnwaizmenienn

v

wavdulszneumileuiu uinndnvarnsidauduiuazyuuesweaduslaanduriliiiugg

Y
auAisaosafl Tnguszasdlunisldnuiiuandrsiuisiladuausnlidnuazenuduiuslu

Aaa

a W | Y] a a a v B = a .
LTUIVUTEVI WAL RTDM TN ITANFUATY AT IUTIUGINGUA W) Tuad US - Clove Cigarettes

FeIyvINIUNg Fadesuillviintiuazidwiheluanszensng fuyvisuneadaninly

]
a [

ansgousnuazlasusygnlismingladuinyrivsaesUszamduyrsifidwdszneudfy
< 1 a 1Y 1 = | a A ' Y3 YA < & £ =
Jugrguuifernuuidinaginsugadeanaunuandisiuiny wagngudusinaidulguas
< ! A v v Y oa v o a X2 @ a v a a LY & e
Judlvgymileududsiudusmsaesyindadudumtnbeniu 1Wudu

Tneagy enuduiuslugus ussninsdusndussduszneulunisiinag
Audaiafediunuisnisiansaiiugiuvenain (Market-based Approach) &ududn
ad =) o I 1 ! a ¥ Y o d
Fnsuldlunisiuwunanumiloudazunninesenitaduanielanusnsdives GATT lag
afpuNneaduATunanuuasrusenoulunisiiansan “Guanvdnfieniu” Feduius

fuasAusenaungiunsideudualutuannievewan (End-use given in market) wae



157

anwauzlldelunisldduavesyuilnm (Consumer’s tastes and habits) ¥8¥35M73 Border Tax
Adjustment  SIUTINYIUNANFILBUS TABTUANLNUIINITAAIUTIANINNITUY ITUIIN

Aupviandeaziianiniystunselanaunuausidnsianiladuazdeaduduainaunse

€

wisdunsonaunuiulalasnss nanfe azdeslsingdeiiaaseindudduaiunsatiunld

nauwnunuinguszasdveansldaualaty wardsnisiansanauduiusszninsduain

(%
0y

gnihuntdidussdusznavlunsiiadeduddn dudfithufiansanseuiieuiuiudu
a % a a o

UAIRALRYINUY NUlAUSUNYBY GATT ¥5akl Tnennirag198InsINaRe dUA1TNmALReINY

a

seyinsdumnddriuauainielulsemaniuaiiaily Article Il ves GATT Faduundyg
wanues NT  laAmunesaUsznauineifuanInnsud stuseninsdunlidesiiansaneig
dun13iiansuIANduRusIznI1sduaneldundyaiiundygfves Article 2 v03
TBT Agreement wdldlafinisimusiienuanunungssduaviiafeitunsenvunlise
W3RN FURUSTULTIWY 1TUTENI198UAT wrvsAUTEnaUdIAgvoInannIsidanU] U
1y TBT Agreement @o N13UURTIAe8NI1 (Less favoured treatment) &9KiTewuiiun
nsfigainfgaudnves WTo lngsudeumanaiinnin TBT Agreement lulumneiidu
madenujufviolitu azdesusnglewaasanduinund@iesegludsduvesnnsnig
suduglassanamaiindonisfilasuransemuanuasnistusuduma bilasunansenu
= & aa A v Y ~ a ¥ a a Y] A Aa
nen1snan Faduisnisnedeadsiunisianudusiviafeaduly Article 1l : 4 g
ANUENIAlUNSHUsTULazLUNAUlATE I NaUAIY delu dudrvliafediunigld TBT
= v & a Y a a v A& Tl T o o v A &
Agreement sipaluFuaviianediuniduawimunisaneldnsiduasmmidugUasse

PANALARDNTAAEINUAE

MMTIRTIERI LN sulaAnuvdninaeivayisnisinnuduaviapieiu
TAENINTINTENINT GATT uaz TBT Agreement 20dLTeuLiiuinadnuduiusszning
GATT wazTBT Agreement Hladanuduiusludnuaeinguineadunised meladvaduves

nguunednatunisunedsla winuaaunnasisgevatuinnuluienimaaanainiu

7 72
v v A

[ 3 1 v 1 @ al
Gﬂll’N]QiJﬁ%ﬂQﬂﬁlJ@\‘iﬂ’JWQJWﬂaQLL@agﬂ‘U‘U ‘I/N‘Llﬂ’l’13JG1ﬂﬁ\W(!ﬂQ'UU1U§S‘UU‘U@Q WTO #NAY

[
v a 14

nann1siugiulundnnisidendjUandu wazdanwuen1stydAndninuaniinie
n13idenufufives WTO lage1dud1dn “Gurviafediu” undygiliinelrasisiusnsd
WuAsgaurdniedilviiianisidendjuaduiiungnisinfiuniesnisanunieuiu lagdn

AMUANAIYDY WTO dn1sfienuanunungvesdunvdanenuld Tunaeiianuanasaiulg



158

Tifinsleumnununevadaeaisinall Jsmesandundninamnisaaudunaniialy

Y93 GATT  Hundninailunisiienulugiuznguuneiilng ifesiued 198 uinsiaiy

Y]

AananaNgNFLEIINyuNBInEITINITI NMsinuundydivesnnuanatluuwiasaty

A

AITTIIEABIRANANTUAL IR UTEaIAvRIAUANaIWsaza Ty
&S TBT Agreement 1Jumiuanasilifunfeuvesduarsfafeaniuly
laganig §AAUTIMUINNNITAAL GATT Tunisfminudidn “Gudviaingiiu’

muvannshidenyUrunld vilvve GATT way TBT Agreement H#ifn13n13AAIY

va 1 v

“Guinvdadeniu” Wulumadeniu nell untyaiinmensldidendjifves GATT uas

o

TBT Agreement Hag 2 dnwauelvgq Ao nsldidenuufisumdn MFN waznsliiden

wa a

UHURRILMan NT dsanunnasiassatuldisnisasrsundyafnuanaieiu nanime GATT

o

IS o

finsPwunvdnnisifenyjiinsassusenisesnainiu laendannisdidenudfaumnan

v v

MFN tusiundyaiivianusingeglu Article | daundnnisbiiienuUiaAnunan NT 1u

Ly

unUyefavanusingeglu Article Il BoilinisiiansadA1dn “Gudrviafieiiu’ angld

<

2D

Y

unUgyalAves GATT gnusnfinnsaneeniluaesdnuaemuingUszasdvesunUygfuias
Foq ulfilumafRvesesdnsszivdefinmmues WTO azldesduszneundninusiuas
Bnstunismumidouduiniu

Tuvuedl TBT Agreement limiusaundnmsliienufjuavaessznnsiily
Article 2 Wisunsaalfie winsiiesdnsseiudefinvldenfendninasiuagiznisiniig
A Article 11l - 4 w89 GATT Tunsfmnudurviiadeliuaiu Article 2 vee TBT Agreement
MIALUINIINITAANUAUAIBTALREITUAINAIIUNLNBYDS TBT Agreement MUN8AIINAY
udnfiwiioudu (Identical products) Audnfiadnadu (Similar products) uazAudfianunse
wyetums enaunuiulalnense (Directly competitive or substitutable products) utReniu
Article Il - 4 903 GATT wazviilisdeanidedumadmnsiundsifives TBT Agreement 1
ojneldtadues GATT si3elsl uiannsnwumaumangmanesingg vesindunsged
wualtudn TBT Agreement ﬁuLﬁummmmﬁmmﬂﬁmmLLsmL"f]uLaﬂmmmﬂ GATT 39A25
fndninaiuazisnsfanuundygAfiuandnsluann GATT fe Feaenadasiunuininude
vesfjdauusiuumenisionsantes WO Tufiidadugvssafludefivavymenisénfiuuamenis

A a

AANUNTADDLUINIAITAUNNU Article [l Y0IGATT Feieuiiuan wil Article Il 989 GATT

Y

'
o o a

Juundygndngniiunfiansanidseuiisunivgiu Article 2 983 TBT  Agreement

v Y
AN va o 1

Tngawzundygalu Article Il : 4 waunUga@nenanduanuanasialuddilamivun

o



159

1 [y

Wusnsdlineiuinguszasdvaanislduinsnisvesigenld auly snsnisieg nneladadu

Y

Y94 Article IIl ¥99 GATT Fefeafindudmanegds 11nsn15lag veedslidnasiinguszasd

o

Jumsiangviseli Fse1aimumuneaseunguisnsnsdadungsudoumanaiievessy

neldmunungves TBT Agreement 1 uan1sfinnuasnaannsafnuluaneuz

AIULAEINUTENINN GATT uaz TBT Agreement lgiilosaan nislduinsnisvesssuuiy

[

ngszidsunnamadatuioduninsnsegimiavessgniu Article Il 999 GATT fifvun

(% L4

A NUMEYRERT MY NsTUIUNMIVIensSIISluNMsHARd AT NsSenvevsemslydydnual

A a

ROAIUNTUTTYTiLT eV eRnam i AUA T nSEaITnues WTO - Sudumgliaudi
iy W sunsuftRndesndduswiadeatunelulsamameldngn NT fadussidsznou
vowdnmMshidenufufniuman NT vasundayaitu Article Il ¥99 GATT uaz Article 2 09
TBT Agreement LLﬁﬁlﬁﬂiaUﬂqmﬂaﬂuwu’laﬁqwmmm Article 2 983 TBT Agreement i

ATOUARUNEN MFN ¢e datulle TBT Agreement 1duaduanasiilddsfunnnsdnigld

v A &

1nsn1suessgidungseidsunameiinlaeiingussasnineunleostinnasavounivves

L] 9 9

& o ¢ A £ 1

o a 1% [ I 3 1% v & v a = <
wywd dnd uarity uaziveundesdaundeusuluingussasdianiznu dadugiliguldaiuin
undayelAves TBT Agreement asiuuinisnisiinnuiiduenvean GATT lugiusidu
nHuNNEaNIE (Lex specialis)

& d’l v <@ 1 I3 v Y a ayl Yaa o 1 [y = a wa
iail fllsuiinInesnsseiutefinanves WIO dlaidadeimannisiienyf]n
AelauTunves TBT Agreement zdvsagnglaveduvasundyfAves GATT usiegla

= o [ 3 aa a Y @ ada = = ' gj
MNUAINIFUIL AN LA ITA1TNI5UV09 GATT  anldiluisnsiisutAsaviniuy
wenNTAsMsAldlumsArmmdudvdafeaiuvesmiunnasisdeniuiuniinuuanaimy
1 A a a v a a [y O a a 1% 1 VY & [

naAe NsRANLALATTAREIAUUDY GATT Huliumnmstasanduaualidu 2 dnvay
Tngdnvazusnidunisfinudiedsnsmanngidelaefinsanidnvasienuauifves
AuAUsznauiuyNNeswesdua1lunan F391A80IAUsENaUNITRAIINAINTTNITNAI LA
augviuluaf Border Tax Adjustment lidinsnzsivazasull Faluuszneuseesdusznay
ian 4 Usens laun (1) Msiiansandnuaenismennuesduan (2) msldauaiutugaielupann
(3) satleuvisednuaznslauAvesEuslan way (4) Msduwuniidindnsiraning lnediladnin
N3U103AUTENEUDUY NINATUIRAINAUA TR IAULARENNTA dIULUINIINITAAIM
a o d! < a a 14 a a ¥ % 3 v v L%

dnanwagnilaves GATTUMSAmuEuAwdafediunuingUssasdvaanstsruldunnsnis
Yos3gndmansEnURan1swYsiurasduAluranisiuneluUsena Fainnldlunisiiansan

Y a 1J [ L% g & Yaa a | Y :%’ (K9 ¢ < =
VDNWIMUUINUIUUDY V19U mﬂmﬁmimmﬁmmasﬂsmumuagﬂuamumimmui']aﬂimiﬂ



160

Turaueinsfanudumviameiuniy TBT Agreement U AaaUsINg)INEUAY

a a

giapeatuldsunisujiinsesnitlasdunasinnislingssifounanadaniuiewd

AmualilunArinues TBT Agreement Aeily MSAAINEUATRAREINUTBS TBT Agreement

Yaa a a

19991935 N1TAAINUAUAINIITNITNIINNLIAUTININTUIINNA NWULNIIFTTUT IR AY

)}

3 I

yuuesnsedudn uarIsnsfinnsanauingUszasduagnansenumugiuieiigadliiui

N19n32ve955auTn WTO nfieaudazdanuldngszideunanaialudnwvas il

Ql v A

n1sidenUjun sulunavilidudduldsunisujuaaaeslunindudrvdaneatund

waailinnelulssmevioduaniuvaiiunainigaundn WTO au Faideulanstoduns

[

1 14 a Y a U Al Va =3 ¥ a =
IanvuzanIzIeeinimaelduiunues TBT Agreement sindlafiusziiudeiinivmis
! v a v § Y Y o= 3 = a o Y @
AIUHANANNNATUNIENINUALLNNBIVDIFUAT waildudedaadsenavdus) Mhunlddu
- ° = a - ] ' Y & o 8§ ¥ a
weulvlunisivuangsaidsunamaia vieuinsgruniduguassadon1sA1dailiie
n15UHUANLANsAiusEnIdumNuTkazduRIneluUssma 019 nssuIuNIINARLAS
WMEINNNTa9EUAT NTEUIUNTRENNY TEdeuNIanAllia NTEUIUNSUTEEUAIINERAAR B9

'
a1

"8+ Sy liIB s safeIfudnuugmanenwwazuseafislredudliaiunsadiuun
auileunsawnneeszninadudild Seieniniinisfiansandug uildswundudn 1w
N15R1TAINTEUIUAITUS BT URBUNITHANAUAT AaEnIuNIIRaIsIngUssasAnas
wansznuvesnsidumsnsiiuguassamanaiiadensiuniiansanysznausioegiane
wazdufnfinmiusingndnduindududrvdaierfuainaninnisudstuseninsdudn
Tunanawiafetusmeesduszneumsiuingusvasduesmsldunsnisuasuansenuiiaudi
losuannmisladuimsnisvessy

ot Aulsudatiudn uil TBT Agreement azfinnsandudiviiniieriulagendy

i | a v

aq [N v v a I [} a Y laal v |

TBNTAANUMIEINYE NG ITUY ARALYULDINTADFUA NI WAEINY GATT UsIBN1IAINE
fignusilufivamdninaeiniinnulndidssiuduenadiunldfnuiionianuisualfiniasg
Y8335a113n WTO lugruznidvesanuanasadudinaidlaniunannisiseuiiisung g
Y93 WTO Wiy 8nvislunszuiunissziudeiinmuesesdnsszivdefinimnues WTO Afinng
fnsanansnsziihvessganusailunisnseyh azillaseusnsdivesaunnasaiunis
wigenAdeafuaNanasdnatunilsls 819 ns3tadulumd EC- Seal Products Agafiu

v ¢ g 1 & Aa g [ (5

wmsnsoysneuvatannmelsuInduniasnisniiduluauingussashduveusssy
Tun1suntesuuanMmlunine1nssssuf waznisiiudndmsedunedunnuanain

wnifduinasmssudnduiiissesanisussa Tngusvasdvesnsdeduldunsnisiang



161

Fadenadeafiundnngraneniy Article 2.1 ves TBT Agreement usnsluimsnissanan
Hunmsdenufiaidadentslduinsnisaisluresigaudnues WTO a1 Article |
Article 11l : 4 wag Article XX 484 GATT Lilasanduundudsgninsdudigniiuili
thiduagdmieluanmglsuivaudilduoniiuanunsnisdnanauiannmglsud

AMULANAIAUN TN UTEAIATDINITAMLIUIYNUY FIINNEIUNSNFIVAEINUYLLDIDY

o a

paauazUslnAnudT Juszneunsvseguanduiillimidaimhildiduingavlunisnds

q

Y a

duaazgnaiioTngusrasAlafstueAnsseiuteininves WTO 3filadudnduaiinge

ee

' £% '
a Y a a o =

nuLTgnmd LAz g AUAUAINER NN TR TUENTUANIIATANS

= =4

ausndunvesannmelsuldududvdadeiu dewni fidsuianuinnslduinsns
v H = v g = a A v YY)

ausnduunhvesanameglsuIadalaindungseidsunanaiiniaennssiuingUseasly

nsldauassamanalindonIsAisu TBT Agreement wiligenadosiu Article XX 483 GATT

Wasanannmglsuldunnsnisdaina nldlumaidunisidenui iRdedusviadentu Wusu

Adsudaiuinnisinududviiafeifures TBT Agreement fansvdrfayoefinsiigat]
anudiiusludarsdussninsdudniiog nelddsduvesmsldinnsnsiidungsudeumaneia
iommsgIumuieaes TBT  Agreement  91ai lidndudduasidududfimieutusae
AndnuavEonaTRTIMEn N Vi eysesisivedufwewanauaziuslnafny Javileuty
v nsAmEUAT AR eaues GATT 1nus TBT Agreerent 1 Sauwmnsdaduld
Aupnsngluann GATT namAewusnsdiindhenslidenufifuves TBT Agreement VRVATSI
¥y Article 2 iesunifen uagldtaduudianensdifnsgaundnues WTO Tdunmsnsfiidnumse
Hungeuideumanaiia viewnasgu aiidvuslSluiemwindy Sninstinuauasns
ymamedievesiginduiusiunssuiunauasduneunimdndudi fuiu fifeulafiuvinnsdiey
el UsfiuTes TBT Agreement 1u donllilogludsAuues GATT Faduuninel@ialuan iesan
funUnyelives TBT Agreement umnunnasamesesildlunsdiwuiniuuga uasi3ims
Aauilensanzaininisnmsienuves GATT snieftesdusznausuduansydfalu
MsiasanaudTlaRefunuiusnsEiemzEemos TBT Agreement fatiy Fsoranaledi
TBT Agreernent fidnuasmungmneiae (Lex specialis) Tuvuzil GATT duduundayeffvily
(Lex generalis) fetulunisfininufsfesdondnnguunsfivaveniiundnnguunedialy
(Lex specialis derogat legi generali) Fatunisiinudosfi f13n “Audedaieaiy”

= a a d' i a Y a a Y} A Y]
WAFITULLUININATITHAIMUNERNILEINEINIIFUANYUALAYINUNIN GATT tYUMYINU



162

uni 5

unaguuasdatauauuey

5.1 unasd

v A =

audadafeafudunannisidfyisemiwasanunnaslussuunguaneves
WTO filfuuszinulunisiinudesrusngluunigyafvesanunnassznitelszing

L4

lnggviminifauauinevesdussiaifgiiuaieldssuungvuigres WIO  fie
9ANSINARYVONNINIUNTZUIUNSINARYVINNINNIINITAT B LAAALUINIINITAAIY
AUABTALALINUIINATLUIUNTTLIUTDANIN TINNNISANBIRINATTT UNAIUNIIBING

v Y a o

AADAIUITIBINUNNTINIRIVDNNINTIUIUNTY VT’]ﬂLﬁQIL%EJULﬁU’j'] ANNANAYYIBY WTO D18La1

[ v

NANNINNITAMIUAUSAY YN UNENNYMUNETENINUTENAINMENITAAMLAUT A Y ey 1913
VCLT 11lg@AMua1uanasd1ee 109 WTO nanife An19iansandieninumineunisssund
YBINBYAT UTUNVDIAUSAYYT naenduinguseasduazainuyanangvesausdyyiunly
AANUUNTYEIAA99 V8909 NUANATLUTEUUNY MANEUDY WTO UAMEWMANTEUUNUNNE
283 WTO finsadmnuanasfifinnudenlasiusgnaduszuulusowingg Juilinisianu

L% va aaa = dl I 2 ¢ A el = % L3
unUnyeld WTO #3snsaauilutendnual Ao n1siUeuisuanunnasaIningusvass

d‘d r-ﬂl % U ¥ % ¥ Y o A aqa o va
ndanugenlesiu lnedunalaaindnvuzasinisliddesansoisnisUydfnguuislu

=

anwaraL ki (Cross referencing) Wiaatiuayuvs et uduiving UssaAuasAugwing
yos¥gndlunisairsaumnasiu viesgaudnues WTO #e fadiuninnisieudieu
AIYNBUDIATI “BUATIARDINU” mUUIUNUDY TBT Agreement Tumdl EC- Asbestos
Tnednedensfiauduisiaieiiuluaf Japan - Alcoholic Beverages 7ifinnsfia
guAvtiaeaiuluusunves Article lll: 4 ¥a3 GATT

nsfrNAIIn “Budiafioadu” Tussuunguuneres WTO  1iudesdii
Usngegluaunnasvatsaduluszuunguunegves WTO lagedunasmn1uainuniig
ﬁﬂiﬁﬂg@gjﬁ GATT %ﬂLﬂummmﬂmﬁ"’ﬂmt,azﬁaLﬂuﬂgwmaﬁugmﬁuaaszwﬂgmma WTO
Hundn Bedrin “Gudeiiaientu” Usnguidaudluadiof GATT 1947 fualddsduey wa
fiaunnangssuunguanevasesdnismadnlanide GATT 1994 fualdssdudaudd a.a 1995
Wusuun lnedeunnunuigvesdumsiafeatunglduntygRves GATT 1994 o1

nsARININANMINEN TRt Ad Article Il Faduenaisuuuning GATT (Hundn



163

AU A9 “Buanafiaifeniu” (“like product”) auundygAves GATT Jeuuslaidu
2 a5l loun AuAadadeaiuiiduiuamidounu (dentical product) wagduaviaifeaiuy

RanunsauUstuniavnaunuiule (Competitive or substitutable products)

a a v A

Aumadafeatundududmilounu (identical  products) Tuadunanedl

% a v a4 Y] . . a v Y] A ! v A
NUBDY dUANNNUBDUNUNNUTENT (identical)  1A99AANYNAUNIDUAINULANANINNULNYS

9

wantey (similar) Wity Faduanunneaunauiynsuiignuusnuinansndunisidady

Pofivnausuuinasen1sTuivewuslnadnuauensldnuvedua (Function) agufeniu

v [ v v

wazhuslnauldauatuludnuwazeg1unedny LaveagnIunmesianinensImanIng
agfeudneie 917 waley (Sochu) Niidnvauznisnienmdugsdvla \Wududi
a o YY) v v = Ao = = [ o %
yiadgiuiuma1ienin (Vodka) delldnwazilugadvnlaubieiu idudu
| a v a o« N I T N VI~ Y v oA o %
daudumviladerfunduduadeaursaudatuiulanienaunuiuld

(Competitive or substitutable products) mnefisdualilaisnwaemenmenmimilouiu

wislanmdugutmemseaiedeiusasiulusainuiafedtiu annsiansanyuuean1ssusi

[

faurvesuslaatadnuuznsldau aasnaunsdwuniiindnsaaning Feilidudiy
Liladdnwagnaneninvs edrulseneuniduanseddamideudunanauduaiinmeniu

wieannsatumnmaeduiiuild lnedadenldlunmsinsananmnsudsiusewindud

—

AwA yuueaveuslnalunain (Customer’s tastes and Habits) waznisldauduaily

(%
U ¥ v

FUFAEURIRUIINA (End-used) Aanusnglumd EC- Animal Proteins MIlUsAudninanan

e

a 1 o

ogAvsnanuwaidnwagn1ttunwiiouiy wazaf EC-Asbestos NRAIMY Fiber 91

drulsznevvesiiuguimeuduualidnuwauznisldauiunnssiusansdimiuiinissuives

¥ U a ¥

fuslnauardnuugnisiaudluldduiinadenisitedeaudvinfersuiiluauids
Aol unsanaunuiule

ANUYINEVRe “Aumvilaiediu’ Tredudunnununevesduaisiaifeiiy
T Article Il #slunszurunsseiudefininussesdnsidasedvindofininues WTO lu
waneAR oINS NN AR INTIBLYRIRMiNIUluAR Border Tax  Adjustment  #nas
finsanfennuvuigatsdnuaidnusvesdin “like” nNwauIYnTL wazeAeisnnsas
doifundnimlulunisianudusiedeieatu (traditional  Ukeness  criteria)  Togld
p3AUSTNOUMAN 4 Usen1s laun
(1) ﬂmﬁﬂwmzmqmﬂmw (Characteristic properties)

(2) msldnuduslutuaning (End-used)



164

[y a

(3) satleuuaranuazddonisldoeaiuilag (Consumers’ taste and habits)

(4) M3uUNnAnsIAanIng (Tariff classification)

IS U v s

29AUSENBUTNAUANTANUFUNUS AU Na1AD ANANURANIINIEATNAUAIY

9

1 ¥
Y 1 a Y o Y =< A

I AI dl o 2 4 a & a ¥ 1 £ 4
Jugsimuundnwaznslidauguainduatuasavsenanduiiiolulvodnsls wagnisld

[ a

miludugarevesduianduisitmuasaiouwasdnuuznisldmuduilunaaudazuns
wazidudeiinansfannamgvosdumiduunlinumnaiidasanaannsdedindnansdiuun
vy vesduRmedLUszneu setanduludnumgnanienm (Natural - characteristics)
YosAUAILe

wragelsng definannianisentuvisadnldaiunsafiansanainumniiouves
audseesiusznavinauldiaely esdnitadetviadofininues WTo 1éifiadunand
lngandenisinnudminsuas ingussasivainislduinsnisvessy (Aims and effect test)
FaluusziRmansnissziuniives WTO fifieani US-Malt Beverages wazad US-Auto Mobiles
wihiufifiansandendninaridingn nefidsudsdedaunaiiafdanaldannsafigad

AU D UNSOLANA19UDIAUAINI8DIAUTENDUT A ULALTD991 LE1DNINTAUILAINUIN

]
a Y

auafspuiipuiuiududuindauaudinnisninwasdnvaznisldnusgiusieiiu

(%
Y

Malugusesvemaiawazyutasvesuilnakaldauisafigatianuisunivesiglunsuiia

a v £4 a [ ! [ A a va A 1 3 v Y a = o
G]EJZ“IU@']J’I’WEJIG]EJ'WW'WL@EJ’Jﬂ‘L!’J’]LUUﬂ’]iLﬁ@ﬂ‘UQ‘UWﬁi@VLlI DNANTIYIUVBNNINAIIDAY

[

s = & s Y ) 12 v
@Qﬂﬂi%ﬂ@“u@u‘] Ao @Qﬂﬂi%ﬂ@‘U‘Vl']\“lﬂ’]U'ﬂ(51Q‘Ui%ﬁfl?"lLLﬁSNaﬂigVIUsU@QﬂWiIGUﬂﬂmiﬂ’ﬁ‘U@\i 3
WRIsUNY B Fsuiuinduiuinisfiaenndasiunisiduinsnissuluguassase

ANSAAN TBT Agreement

v Y a

A5I0R8TaRN MUY WTO Heuindniilulunisfnnuduaiviadednuun

Tgusznaunmsiatsanaumviianeiuluuntygvesanunnaswngg vasussuunguung

[

Y99 WTO saiiulannnisnansnnsludesdeduesgnsduazrAiiadevesdefininlunnaii

1Y oA 3

finsnansnafefiunsidenyifdednviiniedny wiglewauiinisenfuesdusenau

Y

LY

79 4 Usenisvesauzyinauluan Border Tax Adjustment U Lieawad1usun1sinate

a a ¥ a a v A& a v A Y] . & & v oa A a
AAYNFUATUAREINUNLUUY duALUNDUNY (Identical products) WU FIUBNNINTLAAUY

FNAIUITOTNLUNAINUL AL BUNT BLANANIVBIAUATLAIINANYULNIINIYA TN BRI N WY
msldulutugaigvesuilna urduawidadeiumelauiunves GATT filalianumineg
WALNEIAUATLNL D UAULYINUY WATINU1ESINDG FUAIEIUITOWYITUNToNALNUAULA

(Competitive or substitutable products) A8 FLAMURLILNNNTTNINIEUA NI DU Y



165

dnviansiansandensiaenufusieduiduinainnisling seilsunsetevsrulauessyin

I o 9 o w = " & Y a = oA
Lﬂuﬂﬂimﬂmawaﬂmimmymaﬂ GATT ﬁﬁallluu VEADINATTUIIFTATINATLUIVUNID

(% '
0y 1 Y a o v

AnuansatunIsnawnuiulaniglunainvessyiug Iduendniilvlunainvessyuuy

Y A A a

lasuauladsiussuninduanidiidnainsgduniedun 1idundn sasinieludszine

=

o I | v 4 Y o v oA ° £ o a = v
‘Vii@lll @EJ'NI? .ﬂ']EJIG]ﬂaﬁuqﬂﬁiasﬂa‘Uﬂﬂ‘ULﬂf]')ﬂu‘i/lﬂ']ﬂu@sﬂUIﬂ?JigﬁﬂJ'VUﬂsU@ﬁ WTO #339¢#194

o

fsUAANIRgUITAsALAaZNAN TN UVRINISIEUIAINISYRISTUTENB UMY 1HB331N

'
a 1A Y A

nsidenufuidedudAanunsantstuvsenaunuiuliguintunelangrune sedsunse

1 U IS

PotsAusgradsiugeudumsianeusnsdiindemslidenufiRne

1 a 1%

dmiun1sianudndn “Guatvlladieniu’ nusingedluundyaifives TBT

g7

) 1 =~ N a o Y] a Y Y = Y a 4'
Agreement EJ\TVLlILﬂﬁ]mﬂ’]'ﬁ@ﬂﬁnﬂmaiﬂL‘Uu‘lﬁaﬂﬂ']i:]Lﬂiqgﬁ‘l@@ﬂqﬂuu%m LU DIATINVBDWNINN

v Y a (3

ﬁwmﬁmzmumiiz%’mmmaaqﬁmi‘iﬁﬁ]aaﬁuawwmmmammsmiﬁﬂaﬂﬁuﬁqLwiﬁ f.f.
1995 Wusuaniudidwiutesann usnnAidedevetesdnsssiutefininves WTO fiued
AR IUNUIT WTO  Tuuin9IRageAnununevadn1in “aurivsiamiedny” any

Y

untayelfvee TBT Agreement lagendenisiianuaunistinneinuniuuntaygfves GATT

Ag]

¥

Tnsgndaniasiinisinuuinanduiedravseussingiulunisifisuifsaiefiniig

a ¥ a al v

AUMNNEVDIANIN “Bumalianeanu” Tu Article 2 989 TBT Agreement AU Article i
994 GATT  Faduismsiauauddygiduondnuaivesssuunguuieyes WTO
na1ade n19iAuAnaiiianw viensldtesAn nasnsudnuurnsiygRnguunely
Snwasiderfundeufsuiiefumeanuninefuiaiduiunusuavesnisienguueg
uAsEWAT GATT uag TBT Agreement iinguszasduasanumnasiieiuiiediu Savials
AadgnisiauuntyaAvesfisening GATT uaz TBT Agreement @e53uilufis
UszifiunisidenyfURdedudedafierfunieldanunnasisaesatuiie wasiinde
aniisadnarnunnasidesatuaisiinanuuansisiuniely ol Feranuduves
Wn3vnisuaneinuinindun1sdaiiedduniy TBT  Agreement  AISHWUINIGNTS
f915TuENa1N GATT
vl luguwesfiloudiuiinisasdioiusnsdianm Article 2.1 agfaafarsas
99AUsZNOU 3 Usens laun
(1) insnsfissltunsdoaiungsudoumaneda
v A

(2) duaimidnagduaniglulszinanegniglduinsnisiiuintduades

D a 1% a a LY
WUAUAITUALALINY LAY



166

a Y

(3) MsufuRdeduddulunasinnistdunsniswuintudumeliaudii

unulasunsufuinseenindumnigludsene

AetuUNIANSsldNIRsASALTUSNTE TBT Agreement Fallunsalianizisneds

<9

a v 1 o

a = 3 1 v al o
LUHULATIIULNUIT NTUAINATIIVILABDIAAINUATIUNUTNIUYBY TBT Agreement g

ey

'
va o

LiddesiiansannisujiRiusnsdlves GATT  MluunUyafdnaludn wazainnisdinen

<

UNAIULAZLENATSLHEUNTNIITIN15A199 AL TowiANIT nsivueuinsnisiiield

fududnng TBT Aereement 1 1umsldunasnismamaidalunisasadelaliunaud
flagidrgnainvesdy lnslanizitoulviitisadestudnuaznisnenimvesdudmie
nsrvIukazdumounsnandudiitofafuiliduivdnferfudignainiidudidud
puduiusBaudsdussmniuasldidudonansivinduidina ndladududadameiu
Meldnnsnsidgaiu (Policy-like products) lngeEvaUUAYBIINGUTYAIAYRIAILANGS
TBT Agreement lumisiiuntesiinuagauaweunsiovosuywe uazdnd vialduluiile
Unilosdandey dadunsdaimsliasmemangumnengluiifiingUssasdidunnanzibos
Tunmsdriaveusnisldunasmmeiaiunanisavesigamndn WTO meldveuingUszasd
SuvaUsTINTE TBT  Agreement  39mrsfindninasinisinnsandliamizianzaduas
WAensandn GATT  fifluaunnasiald dedunisfanumid “Guadadfiontu”
aeliunsygfves Article 2 ¥ae TBT Agreement usiaefinistiyalAludnumsiindadu
Article Il : 4 83 GATT usilimsfnuauAumvEneyas Ad Article Il vaq GATT (@efifen
uansnseimaninasimsiaues GATT anliduvdninasiiiediansanyusznaunisinnu

o w 1

unURyelAvintu IwsizannalsinslgesAusznauniy GATT 1 gounansanlaanduaiiu

Wudumeliaderiundy wallamisadiwunainuunnatessuinduaasidaneatuniy
TBT Agreemnent aghsnsudauiissnaaiiy fRnnudsdesesdusznaudug snduundud
AREINUAN TBT Agreement Wi lhun nssuaunsuazuneunsaREUAT (PPMs)
Fadudeuluusznisdrdguesngszdoumanadanieninsgiuiiszaudnagiunld

v U U oa v A a o oA a A a wa o a 1 )
‘U\‘iﬂUﬂUau@ﬂsﬂu@L@EJ'JﬂuLW@‘ViaﬂLaENﬂqﬁﬂﬁUﬁmqﬂJWUﬁﬂﬁmsﬂaﬂ GATT 1@ I@ﬂ@qﬂﬂaquqf\]

I [J A

o A I v = v & &
ve3557agmnuniaulalag eg1and9v91e Feluyuuesvesdiuwiuin PPMs  1lu

Yo

aefUsznaulsenisdrAgiivhlisgdwundudioonainiu wldndusnduaziiududiq
wilaufuAILAIUANGY U3oTEUUNNTIIMUNAUAI1UY FenasihunTussdusyneu

Tun19fi915uIN15nIeyvesigine aglsnd WTO yslszasdbiiinanuaunaiuszning

n1slgg1unvesulngvessuasnisdnasussvuiasygianuuaitouneliingussasa



167

oA

Tunisanuarundeaanisiadunienisi win1slddunavessgniiuvaummanatay
amusdutiudenliiaenadasonisaienuaunaiingn Jdsiduariesefoesdlszney
Aenfuinguszasduagnanszmu (Aims and effect) vesnsliinnsnisvessglunsionsandae
Fefiouniiuin fRruanunsaoifuesduszneuifnfuingussasduazaanssnuyosnisld
1ATM IR wawakazaudndulazssansnmnnsivuaieulvlunisivug
PPMs w0935lednnslduinsnisaenaniianuminzauaiunnudniu wazaiunsaussg

1o

M0USEAIAYRINSTIUINTNNSIREAlA AIFIDEINYU NISETUINSNISAARAINLAAIA LAV

U a 1%

9
dumUszinniledailuaf US-COOL nonvinguszasdlunisivideyaundndndunuszinn

q

[
Y ooa o =

Weandmiunisuslaa witllefigavaindeiaaseldinluladumeiusinadudieid o

ANNLANA1TEnIduRla nslduinsnisdinandsidaunsavisaingussasavensly
< [ % [y} a o [~ v a v a al [ < 4
mmmiuazLﬂumiaiwqﬂaiiﬂaumum'lmmﬂuiwLmaumwmmmnu LWuUsY
na1lagagy dleudniuinuntyd Article 2 999 TBT Agreement AIsEKUY
MNIN5AAY “AUAITAREITU” AUNANNVMNIETEnINUsEINATIRIsaus Yy 991y
N1IAAINNATUAIIUNLIYANUTTTUANVDINBEAT USUN UagIngUssatAlasadusaning 1o

wva 1 =

untggfAdnvaneds “Auiafldsunsujsanieldunnsnssuduglassamamaiace
mMsfauienuvessUiuuresguassamanaialunianuinyes TBT Agreement @il
annnisutsiunsnsdluaniweaiaiendu vedlidduddunieutunndsenis vie
Jududadeiududmioliiniu” Tnserfuesdusznousiey Tun1sfimnududiileysda
AVINLANGNSTEINEUA SeUsenaudeesduseneundn 6 Usenis fe

(1) AsnwauEn1aN8nn (Characteristic properties)

(2) mslfeniaudluduaniing (End-use)

(3) safleuuazdnuarildonsldnuvesiuslna (Consumers’ tastes and habits)

(4) M3BwunnAensIAanIng (Tariff classification)

(5) AUFURUSITINYTUTENIN9EUAT (Competitive relationships) Way

(6) n3TUIUNTILATUREUNALA (Product and process methods)

W9l sefUsEnauI 6 Ustnnstheiu Uszneusie asddsznounisnsided
LARAINNITAAIIUA LML BUDIAUAYTALRLIAUAILLUININITAA LI UYL UAR
Border Tax Adjustment kazn15NAITANDINITUIITUIZIINNAUAININAILANBUDIFUAT
yiadeaiuluuunves GATT masnaussduszneuieadu PPMs  duudoulviisgdld

wnsnsdnmuuangseidsuniunalia ¥seunsgiuielddsduwndusvliafediun



168

Udgnainveusena Laze1AeIsn1iAIIuN1an13Ede (Objective  approach) e
f1sAuaNYzLAzNSTUISuIsinaransU)URdeduvasUsiaalunan Usenauiu
MINNMTUNNN TN UseasAlarAINgevang (Aims and effect approach) 8%1nsN15is

<9

an®n WTo  lddsduduguassamanaiiasenisinielduntyafves TBT Agreement

a va v a =

ieRigatnisnseindulunisazdianusnsdlunsidenyutvaumsindeaiuluanin

(%
[y o o

nswdtuvamanwinfgliuInelanslddeRuinsnsiy SguseasrnasujdRsedus

o9

&) a 1 a

1 = 14 ) Ia Y A 1 =~ o a % L) 1 a
aganilslvlauseunitdumdnegrmilsmiludumeliafednuniald Inen1siiansanain
Wgnso TN UTEaIAr0anslunnIn1suedsy LasNaveInIstiuInIN1sveIsTINdaNanseny
suillunisadrinisenseguassabiunduasuinauliuSeuniedaliounnaudine

Y = 1 1 = v < | ad a [ ! < [
an nnsudetuvselil egls Fafilisudiuitisnisiansandanarudundnnsniengming
mndloudumannislidanufuiRniglausunves Article 2 909 TBT Agreement

agslsAd nsiarsanIngUssasduazmuysiunevanislduinsnisvessguu

=1 1 LY 1 1%

WewausIngegluaitadvdulesvatasdnsseiudafininves WTO windu luna3uins
v ay va =2 oA LY ¢ & Y a 4 a v O (Y (3
gadiladnisAnwindninaivieReulelunisiiansanundesiiisla delu ndninue
AananifensazaesdinisAnwseluinasiiunlefnudumesdaneriunionoemduy Tu

unUggiivesanunnasnigg lussuungruneuss WTO launnteeiiiedln
5.2 foLauamus

NANLNUANNNNYNUIEUBY TBT Agreement ﬁi’mqﬂszaﬂﬁlﬂaﬁﬁmauwm
Y o [ a % a P a 1 2 Y} v
nsliguavessgauBnlunisairdoulviiduguassananaiinsanisan Insgeusuli
$3aun®n WTO  atunsasennguuny ssideunsedevenulag anelussludnwue
nnszilsumaneaiafiduldeule@dianmdsdu wseunsnsiiteulvdslufianwdsdula
nelainguszasrdureusssuieundesmnuiasndeundinnasauaundevesyud dnd
~ a v A a wa a YR U A Yo § Yo
waziiy saensunisundesdundeulaglidonu)is suzdsiuiederiudlnssldoiuia
WAUYBULUA AStU TBT Agreement ATMUALALINITUIELNUAIILEDAARDIVOINTITNINTATS
eieulvtiulunnsgiuszninaUsewa (Intemational standards) wavanunsalulumnsd
doandesiumilan wazssadlduinsnisaendedndesiansanitunsmsnidiuliladavse
LR UNINIFIUTENINUTEWALAINNS AN Dsan 1Ty riveenasiduinsnisianu

nansatugukuuvesglassananataianisinelangunagives TBT Agreement



169

$yaunTnues WTO thanldiwuadeuluielfaeniufuulovieviongmnenigluvesnuy
Tnedreingusrasdsureusssuiieuntosnnuvasnsouniinuazgvounsiovosuywd
& wariiy masmunisuniesdsindon Tngfvualdeulufeaiu PPMs veduduile
Ufrasesnusznavvesmnududuiaiiofeniu Tuwdvesrnuduiusiiaudsdusesninedu

nafe $ge1de PPMs  Tunisduwunduaidn Slvduawstinmeatunaiglauiunees TBT

£ a wva 1

Agreement J3ldiidosUjURsioAuATlaReIiu

& v &

il Jeuiiudn dumfinnagnieldveulnnisdsduves TBT Agreement 1iu

Y

a [

wnunsuardunanamnssy Juduingivlutulgugiinesgnldiduiagnisuds

9 q

e
=
ND
=
De

a o

Audndue 917 An waldl Wednd w3sne w8 wsedudgulnauslaa 819 wades 81113 @31
YT LHOAN Y187 F99zdINanIeNUsadIn waraveunlisveuysd naonlulinansenusie
AawindoumuuTuNYes TBT Agreement @uilvauiunniteriaiueenluandiuiasgniy

N einguune iU ssmadui Lazdwmansenulaensidosgauiinves WTO My

Y v 1

Uszinagdseondadudiveunasiniadundingn Insanzeg1edasananidaianun

[ a a

(Developing country) Fuduunasndndusinens wseingaunisnanluningnangsy

q

sanluinlan waviadneniniazuinsgiulusiunssuiunsuasdunniudoulunussine

Aldurnsnisdednivgilulssmanmaruanaasugialdasisioulvlunisldauasse

'
¥ a wva a

a 1 ¥ Y = o Ya A o £ = < [
manadadanisanld Ieihliduaimidinnusswavaiilasumsujdanduguassedu
AumuddulunansiuaslisunsujiRndesninnnigdednsiidduisdadeaiu

dwsuusemelng lugiugUssmamaaimuiiassgaungnues WTO Feyniulv

sosUfURmuusnsdlves TBT Agreement wu awnsaiazidussildunsnssuduguassa

Y v a = <

o sailuigdalasunansznuainnislduinsnisaenanvessgduils filsudadiui

Y

¥ (%
a = [ o

Uymveanisufineiusnsaives TBT Agreement anunsatindulaainaesdnuaziidlund

(%
Y Il

YOI3FH TUININTUAE TR LA UNaNSENUAINMSTdunsnIg fadl

3 U

(1) Tuwdvasiggldannsnismamaiiasanisn

% ¥

Uszinalnedoudusgiioannguuiy szideu wsedotsrulag wnaudiing

&3

=& Ao v v 6 & J ' 1% a [% a al o A o v [ a
‘NN@ﬂHm%ﬂ’J’]MﬂNWUﬁLUU@JLleN‘I/lNﬂWiﬂ’]LLﬂﬁuﬂ’]SU‘Ll@L@EJ'JﬂUVI‘UWL?J"I"U’]ﬂiiﬁﬂﬂ%ﬂ‘ﬂ@ﬂ WTO

]
[ e

359U MI0AUMVNALAINUNNANTUN1BTUUTLNA FILUININITHINSUIAUAYDY TBT

EE]

Agreement 9IRBLUININAITANVDS GATT Usznaunuesaous Tun1siarsannsnsgyingu

177
o Y

JunisidenUfifvessy Mell nsiiansan “n1sUfURReduA w9557 MuAUNLIEUDY

&Y

AuANaszIUszaty Wun1siansannisnszsiilunmsiuvesiusassy lddinisld



170

Gsdunguuiefidunnsnisniglussiiungnuisvesesdnisvesiguioniaensy
uLAINUTEaUNSAiNIsLLAENSANYIAUATIVBETEY NUTINTEUIUNITUNDIEUA
vossemalneduasdosiuiznisnisaaning (Customs Procedure) 11¢aefgn1sundn
(Customs import procedures) SaiU3suLaiiougansiavesigiinisRansandui g rm
NIUIUNITIMUNAINGNIIAANTINS (Tariff Classification) snuszuUiindnseanngssiuludg
iesnnUsemalngldSusesiusnsdanueydaaanaindefidadanaaninsszuuenilalug
vide HS FuduiusnsdseninsUssmadnuiassgadnssuuniliuenszuungrangues WTO
ylFnsURtRRSNTMsmanInsudvesUssmalnedy uenainazdesiiniuaenndasiy
sTUUNNVANEYes WTO Ui SuisaenadasiuiusnsdssyineUsemedue fe udnseuiums
Puuniinadnsaaninsseuvansiuludianuuanseanssuunsiansandumeiafedny

999 GATT 1199910350199 UNAUAIVDITEUU HS U AANSAUNLALNE989AUSENBUNIA

'
% =

535UTIRYRIAUA LA IngUsTasAlunslIuvedudl Fearuisaisuladunisiiansan
peAUsENaUAgINUAMENBUENIINENINYRIdUA wagingUussasdlunisldnudunves

" Y s cs ° a v & = P Y] =
paAvinL e ingUssasAnseuy HS  Aen1sdnuundudduduiisaieanisdaiune

a1nsvndniiodusgldvessgausiinnuianydusvintu Sslilaaseungquianisldau

Y
v

aupludugayevesduilaguslALazan mN1THUTUTENINELA BANINITTIRUNFUAN

Y

egpsszuuilunsduunduiauazszuuiulazuoneanatniuegraduenmne vliduddg
o a & < a v a a v = e v v 1 1

uninsantuealuduiviiaferiuniunnuangves GATT #sekifls undeegaau
duAdsean “dounun” s Tannarafnuasnvinaigianlans mMnNiTaInILTEuL
M3Tuunfiindnsiraninswa audvivaesyindeududuiauazeiiniuiosninyiiuse

o d' ! ) i a = a v a o« 1Y)
'JﬂQ‘V]LL@ﬂG]’Nﬂu LLG]'VI']ﬂW"\]']im’]ﬂqiﬁ]ﬂﬁqmau@’]eﬁu@L@E’J'ﬂﬂu1u53U‘Uﬂ{]M§JWSGUEN WTO

a ¥

ziulanFuasassstalduduaninuanTRlasdnwue T I uYRIAUAI 8 1R8I A Y

q

wardaninniswdatuseniteiulunaials win1siigadfsanuduiusigawd sdusening

duAriassviinuasiigailafseidieduilidndinngnainnieludsemauiuds deiu

a Y v ! 14

HANTENUIINNISITUINTNITNIINYUN8veesgNaglddAuLAFuA1INduA

a v o 6

ATANUFUNUS

qyuvLﬂlill v

Wandsduszninatunieliausngliiiudseleduidulididaainntendenssuiunis

Y

o«

Jaumdansuidinnudy winsimunnasmsifidnvasduguassemmaveiiasenisAntiu
TnagifunnnsmsinvuaTulnenisuneTNITa U audnvasslalayUsslnuosdum

919 n1sasdeulunisfinaainndnduridudiuszsinnermsaziesufuiinulseniaves



171

AMZNITUNITOIMITHAzET (88.) N5UNITaeudNldLa9zRadlasUn1TsUToIWINTgIu

anamnssUlaeNIENTgRaNNTIY LWudu

<

Jyminssudadudgminedunisufisedumneldndnnguunenisluves

Useinelny 1Weosann1sufuansaaninsvidiveslssinalneuuagaesufuinungvuie
AANINTUAZNYMANEAUS MU BeaudetataAuiiefuNInNIsNIaNIsANNIvUAlaY
N899 819 nsuNsAeUTEne nsuUaldl nsudadnd a1 winsuAanIngae
a 7 [ = a va ad = A A av o
fsanunsnsmaiuduiisdenarsusenaun1sujuRnsnisuasdnteuslesinngns)
6" X o a Y & v = [ [ [ )
Aannsseuuanstuludlunsdwundudlundn Wewinluingussasalunisdaiunis

[

91N5U095 51T 1A RN TN DIANUAUNUS TUNITUY ST USEIINBUATUVUEN FUATIN1TE DN

s

o
o = <

Tatuleuiuiuit Jymusenmsuisvesnisazilanusnstlvesdseimalngiinainiun
guanenguIngreiilsuesiiuensenanduuening uaznguuneaiglundls

Anunbinsuraninsivedudaduldnguuneiiieidedldlaenss suzfeatumiieauves

[

3
ki

AUTENBUNITATUNISINEATUTBERAMNTTURazHUSTaAduAluszAuAUan viliAn

ndudeonuinsnisnianisamaitu udesiduniisanunteruldnguuieunidle
U

2/ a va 1 a Y A o £ 1 a LY [ 1 Y al a v & [y
AU URredur Nt laensuduiediu vnluudidugduslaaduan niluseeu

Y

JayyinsagiunsuiRnuiusnssinungvungseninadsema wazdiungnisinte

A

ANIMN19N15ATENIlsEmalnelaIsemaga Jausemalneaiagniiarsunleaing

1 ¥

n1sujUmnldasnndesiuiusnsdives TBT Agreement la

oy lugruziiusemalnedussdeanunsaasisngnune niedevaduly
dnwngdunginfoumanaiavdeinasgiuszninsUsemaiioinguszasddurousssu
aeldundaaives TBT Agreement Iy Fuduiiazdesuvlanasimunssuy
NOVNIBYDINUIBI U9 vaesTiteliiAnAudenlyaiusgesouduiieane
ngszifsumanain nieunsgruilitiduiuaudnislunainvesuseimalagsesiu

¥ 1 = a ¥ a N v A &
ﬂ?ﬁi%ﬂ']@l'ﬁj’]ﬁﬁ%%??ﬁﬂi%lmﬂ wagnszuIunIsAnIuduAvidafetnumduliniy

[ 1

o ¢ a % aq Yo = ¢
RANLAUNNITRAINUUDY TBT Agreement sﬁqmlﬂzﬂqﬂ@LLG]LWUﬁaﬂﬂﬂﬁgﬂ@‘UﬂqﬂﬂWUﬂqW LLae

v a

ANWUZAITITUYIEUAT LRSIl sAUTENaUAAYLAEITU PPMs  9998UAILazdnIw
Anuduiusludwdslusenineduainig wenanil azdesiamudnudeseguaciglunisly
1INTNITNIUNATARDNITATIUARFIEY UB98IANTITANTAlanLRLIANY) 1WTsuLTiBy

nslddadungruneniglulssmawasimunseuunnsgIuvesdumvessemealnesaly



172

Y o/

2  Tuudyuvasigdaldunanszmuainnislduinsnissuiuguassanis
wAllARaNISAN

Tunsaifivsemadudlasunansenuainisléuinsinsdanan fidsuiiuiy
JulgmiiideansenudeaninasesisvesUsemalngagnaunn iesanUsemalned
ulsugduaiunsdseanduimesmainens uazmstiiidumdaduingivlunsmandud

lunirgeaInnssuiionisdsean wareelasunansenuaINNITIdUIATNITNINITAIRIN

v oa 1

$3au1Tn WTO Bauseinalneladisanduduazihdudduididnainiiiendaduiududi

'
a a % v A

ylafeIfuNIFIUY Bnslleudimuinaantiyiinsaneiuingusenalnedigiuy

=

Juganudhediann (Third Party) 3dl@sunansenuainnistdunsnismamaianonisiily

v

o = Y vy aa v I v o oA o a
muaqmmﬂuﬂizmmiaﬂummmaﬂma Ima@maumwamLﬂm’mauisumgamsuﬂ WTO

7 '
Y A

o = Y =l a v ooQ O - a v ad a a

mvuaduldidungszilsunmanaiatududnduteulungifunssudslunsedndumd
asunziazgUassamiiuaruilusensunduadngnain Awieeugu afl Tuna Il (Mexico)
n1sUfLasni1sAnaain Dolphin-safe wAvayunduaeIsnisideiuain lnesramauain

[y v ad [ { < LY ' = a a = 1Y ' =2 o 1
mawﬂmmmﬁmamﬂanL‘Uuaum’lamaﬂaﬂammmmhmnmmmmﬂamﬂm WUNFD

[

noUsvasAlunsAuasesaiainnveslalamimunguinenieluvessemeansgeiusn

Feuszwadindlnldendenod

N15LesuayInliRnaaIn Dolphin-safe umaunsUHun
a o § v o ad ay v v a ¢ a - Yo
ngsennuazihiiseUssusdgyuididndlndedddiaulunisiigaluasfnmunaiialilasu
a a o a o a ) ad & "y 1
nsounyw Tuvaeiseyseusdyvitanszouinasdyuioug uenun ETP Uu lideaniuy

NILUIUNIIAINGTI 130AR US- Clove Cigarettes Mansgaiusn1mutidiwasd1minadumn

YWINUTuAING U9 a1nUszmamd st lnedreindudunseneiguynifiengey

Ll B

ameludszmadudunistaseuinsnisiiieduasesguowndevesussvrvuluansgowsng

Y a ¥ 1

b uladidedududndnuazddioanuninungsesldsunansznuainnisirdudndng

kY Y

' '
= =

patnansgerusni luvasiynsiwuneadaduyniusinduindaluansgowsniludoaiy

9

Fwnheaunnnisiangtd Wiy wazuuiliiveanisivuadeulugutiuEureeveun
WeU N ldnARUsEUULATYEAVOIUTEWANAINAUY AaunIsaad1uduA1Ussus
31nnsylsrueedingdlsma idnisldusanuiianguuiedliaanadesnondn

nvuneansuYverusEnIeUsuna Ludy

(% '
LY v a

aety Tugrugiivssnelnaifusgiionaldafunansznuainnislduinsnisy

EE]

< a oA t4 [ a a v 14
Wuglassaniaunaiinveszdug Arsagdesdsulsessuunssuiunisuanduaililea

WRsgIUAUNE NN dunnsgIusEnIslseme 1nge1dun1sAIuANNIINgMUIEAIe



173

[ a [ a a

Rl ﬂWiﬁ’]‘w‘u{ﬂNﬁﬁii’]ULﬁﬁJ’JﬁU’mﬂﬂU LATedle TngAunISNER msﬁmummmgwmmmu

AADAIUNNTAIUANNTEUIUNMIHARAUALTIONSdIoan TnsenduauTudevinenuvessy
uazasnIsianTuineg sannelutssmauagseduaina Ysznounislduiasnismng
ngvanesi1eg Tuanmdaduungsznauns eliiAansufuamuiusnsdiiaonadesiu
1nsgIuszninsUssmaliunntuied Weldussmalneasofuilodunslduasgiu
seninaszimaiiluglassanianaiiadonisAuazaunsoudsduiuigduliodiad
UszavBnmanuanunsuaiveannsaiieszuunsiieives WTo Tneifeuniadusgiadei
WWININISAANAUA Y TR UAIL TBT Agreement 81AgaiAUs¥NauN1sAAILAIY
waninaminsAnududillyes WIO  Uszneudunsinnsannisaiaieuluieady
PPMs ~ 903duA1lnga1deisn1siansaningussasflasansenusoanInn1shyatu

vV

! a £% v £ [ < ! Y A [ < € 1 '
gvindusnglanisidumsnissuluguassasenisandeniu asdudselevisenissed

Y

AR uNISIEIUTaRinmyanisaluauansialy



175

UIFIUIUNIY

yilsdowazunauluniiede

913U5801 NIeE. NOMINEUIRIAN1INISAILan :  n1siAuAIATIgiundyadiday.

lasensdisuazienansuseneunisaou angdia1ans uning1dusssuman;s.
N3N : LseiuvmInendussuaans, 2559.
Viwedle (gnwe) nedals. wneduageddnisnisalan (WTO). WLHASIT 6. NTUNNT Ty,

2554.

Usedvia 1onyns. nguanesendalsune ay 1 auSdgon. Wunass 4. ngamme : driinium

Y, 2551.

Uszdns onyes. n1ssedudefinimniinisevadvely WTO. tena1suineias 13 1asinis
WTO Watch (JUNTEUa0IAnISNITANLAN) ANEIATEIANERS UM INeIaesIIumans.
N3N : LseaiuvmInendessuaans, 2550.

[

Wy sonay. AmuFluideadunguaneraninsiagnguiied1nigiingns1Aanins.

TUNATIN 4. nFaVns - USEVR-2nsm 911im, 2555.

29ANIINNIALAN. AUANAIIIARERUATIANINNATIARENISA1 [WTO Agreement on

Technical Barriers to Trade (TBT Agreement) (1994)]. uualne g7 399UseLesy.

1 ca

WUNY3: nguanamvnssueadyuazninddunistya nesatuaue d1dnau
ARENIIUMNTRIMTUAZEN, 2551,

afiuay WHeual. NOVMINENIA15EMI1UTENA, NUNATIH 2 (WALUTAL WA 2555). NTINNA :

Yy, 2555.
Anardnus

SUAMT VIFUNTU. “NIFAALEALSAYYIMUUITAIUINTT | NTUANYIAITVIATOID9ANITIZIU

Y a

TORNINVBIBIANITNITALANLAZANL DU NANAINITNINTAIUTENINNUTENA .

AN TNUSUMU TS AMLTRFIANT UNINYI1BEFTITUANERNS, 2557.



176

Sy Usunufeg. “Anunnasinnigguassamanaiinianisen | Anwinsiidesinam Trade
Description of Sardines.” asinusuUngin Auzdfrans In1INgIausTTuAanS,
2546.

ugee Ysuiesaad. “Uymusgnanssnuannsldinmsnisvesannimglsuifeafunissesiu
myhuszrRangvang Y1ansenukaslinsmuay fuANuaenfosiuiIng) XX
UDY GATT 1994.” IngiinusauvnUnudin anellfenans uvninendesssuemans, 2557.

Uruun sudl. “n1shinnu “Guivliafieniu” aeldaunnainisneulanisjunaie
Y938IANINTALAN.” Ineinusumdadin auelimans uainsaluninglde,
2545.

v

UUNg ausuLAa. “UANNITANATVBINAARUNITANATEINTNEINTSIN © AnwInsel
AR Tuna-Dolphin.” InenfinusumyUndin aarlificans unansalaminess, 2562
gusal nedan. “guassaiuniasgiunigldmnunnasitsisglassamanaiasenisd :

UMIIATSTUTIN MUNeLATEgRaseninaseme.” Inendinusuvdndie aastfeans

Nﬁ?%%&l’]ﬁﬂﬁiimﬁ’]ﬁ@%, 2545,

UNAINITET
Jalshs Unudanl.  “nisfmduauddugn aeu nisinuausdyginiudeunus
audyINJIRsUNIIIMENguuNausduy A.A. 1969”7, 213a159al8. adun 5

(Muggu-na1AL 2553).
LONEITDU

dUNgNSAERTNITITIINIAINTUATIINISATENINUSENA. “ANUANAITIAATYAIS 9 eld

WTO”. (uns1AU 2555).
d' a a a 4
fdoatannsaund

nsuAanINg, “e@siudamainn.” http./intermet!.customs.go.th/ext/TariffClassification/

Harmonize jsp, 7 SU31A 2558.



177

Books

Anwarul Hoda. Tariff Neeotiations and Renesgotiations under GATT and WTO. United

Kingdom : Cambridge University Press, 2001.
Christiane R. Conrad. Processes and Production Methods (PPMs) in WTO Law:

Interfacing Trade and Social Goals. New York : Cambridge University Press, 2011.

George A. Berman and Petros Mavroidis. Trade and Human health and Safety. United

States of America : Cambridge university press, 2006.

J. Jackson. William J. Davey. Alan O. Skyes Jr. International Economic Relations: Case

Material and Text. Sixth Edition. United State of America : West Publishing, 2013.

John Howard Jackson. The world Trading System: Law and Policy of International

Economic Relations. Second edition. United State : The MIT Press, 1997.

Mark E.Villiger. Commentary on 1969 Vienna Convention on the Law of Treaty.

Netherland: Martinus Nijhoff Publishers, 2009.

Mitsuo Matsushita, Thomas J. Schoenbaum, Petros C. Mavroidis. The World Trade Organization:

Law Practice and Policy. Great Britain: Oxford University Press, 2003.

Nicolas F. Diebold. Non-discrimination in International Trade in Services: “Likeness in

WTO/GATS.” United Kingdom : Cambridge University Press, 2000.

Petros C. Mavroidis. The General Asreement on Tariff and Trade. United States : Oxford

University Press, 2005.

Petros C. Mavroidi. Trade in eoods : the GATT and the other asreements regulating

trade in goods. Oxford : Oxford University Press, 2008.
Richard K. Gardiner. Treaty Interpretation. Oxford University Press : United State, 2008.

Ross Becroft. The Standards of Review in WTO Dispute Settlement: critique and
Development. United Kingdom: Edward Elgar Publishing, Inc, 2012.
Timothy Lyons. EC Customs Law. United States : Oxford University Press, 2001.

Tracey Epps and Michael J. Trebilcock. Research Handbook on the WTO and

Technical Barriers to Trade. UK : Edward Elgar publishing, 2013.

Won-Mog Choi. ‘Like Product’ in International Trade lLaw: toward a Consistent

GATT/WTO Jurisprudent. New York : Oxford University Press, 2003.




178

Articles

Alexia Herwig. “Lost in Complexity? The Panel’s Report in European Communities-

Measures Prohibiting the Importation and Marketing of Seal Product.”

European Journal of Risk Regulation. Vol. 1. (2014) : 97-101.

Edward S. Tsai. “Like" is a Four-Letter Word-GATT Article llI's “Like Product”

Conundrum.” Berkeley Journal of International Law. 17.issue | (1999) : 26-60.

Gabrielle Marceau. “A comment on the Appellate body Report in EC - Seal Product

in context of the trade and Environment Debate.” Review of European

Community & International Environment Law. 23 (3). Oxford. UK: John Wiley and

Sons P.td. (2014) : 318-328.
Henrik Horn and J.H.H. Weiler, “European Community — Measures Affecting Asbestos
and Asbestos-Containing Products.” the American Law Institute (ALI) project :

“The Principles of World Trade Law.”(March 26. 2003) : 1-29

Henry Hailong Jai, “Entangled Relationship between Article 2.1 of TBT Agreement and
Certain Other WTO Provisions.” Chinese Journal of International Law. (2013) : 723-769

Isablle Van Damme, “Treaty Interpretation by the WTO Appellate body.” The European
Journal of International of Law. Vol.21 no.3. (2010) : 605-648

Jonathan Calone. “An Added Exception to TBT Agreement after Clove, Tuna Il and

Cool.” Boston Collage International and Comparative Law Review. Vol.37.
issue I. (2014) : 103-138.

Joshua Meltzer and Amelia Porges. “CASE NOTE: Beyond discrimination? The WTO
Parses the TBT Agreement in US - Clove Cigarettes, US - Tuna Il (Mexico) and
US - COOL.” Melbourne Journal of International Law. vol.14. (2013) : 699-726.

Konrad Von Moltke. “Reassessing 'like products' Paper presented at Chatham House Conference,
Trade, Investment and the Environment.” 29 & 30 October 1998.

Ming Du. “What is a “Technical Regulation” in the TBT Agreement? : Symposium on
the EU-Seal Products Case.” European Journal of Risk Regulation. Vol. 3. (2015) :
396-404.




179

Peter C. Maki. “Interpreting GATT Using the Vienna Convention on the Law of Treaty ;
a Method to Increase the Legitimacy of the Dispute Settlement System.”

MINN J. Global Trade. Vol. 9. (2000) : 343-360.

Pretros C. Mavroidis. “Driftin’ too far from shore — why the test for compliance with the
TBT Agreement developed by the WTO Appellate Body is wrong, and what
should the AB have done instead.” World Trade Review. 12. (February 2013) : 509-531.

Rex Zedalis.“A Theory of GATT "Like" Product Common Language Cases”. Vanderbilt
Journal of Transnational Law. Vol. 27:33 (1994) : 33-134.

Robert E. Hudec, “Like Product” : The Differences in Meaning in GATT Article | and Il.”

Regulatory Barrier and The principle of Non-discrimination in World Trade Law.
eds. University of Michigan. United States of America : Thomas Cotter and Petros
Mavroidis. (2000) : 101-123.

Rudi Kruse, “Process and production methods and burden of proof : a procedure limitation

on the ‘like” product debate.” International and Business law Review. 337. (2013) :

377-393.
Sanford E. Gaines. “Processes and Production Methods: How to Produce Sound

Policy for Environmental PPM-Based Trade Measures?.” Columbia Journal of

Environment Law. Vol. 27: 2 (2002) : 383-432.

Simon Lester and William Stemberg. “The GATT Origins of TBT Agreement Articles 2.1
and 2.2.” Journal of International Economic Law. 17. (February 2014) : 215-232.

Stephanie Hartmann. “Comparing the National Treatment Obligations of the GATT
and the TBT : Lessons Learned from the EC-Seal Products Dispute.” North
Carolina of International Law & Commercial Regulation. Vol. XL. (2015) : 629-627.

Todd Stedeford and Amanda S. Persad, “The Influence of Carcinogenicity Classifications
and Mode of Action Characteristic on Distinguishing “Like Product” Underline
Article lll : 4 of GATT and Article 2.1 of The TBT Agreement”. N.Y.U. Environmental

Law Journal. vol. 15. (2007) : 377-419.
Tomer Broude and Philip I. Levy, “Do you mind if | don’t smoke? Products, purpose
and indeterminacy in US-Measures Affecting the Production and Sale of Clove

Cigarettes.” World Trade Review. 12. 3. (2014) : 357-392




180

Electronics Media

http://www.wto.org

http://heinonline.org

http://www.wco.org

http://www.dtn.go.th

http://www.customs.go.th

WCO. “What is the Harmonized System (HS)?.” http://www.wcoomd.org/en/topics/

nomenclature/overview/ what-is-the-harmonized-system.aspx, December

7, 2015.

WCO. “General Ruled for the Interpretation of the Harmonized System.”

http://www.wcoomd.org/en/topics/nomenclature/instrument-and-tools/
hs_nomenclature 012/~/media/B7BC612CEB3B417BB5183841DA7413CB.ashx,
December 7, 2015.

WTO. “ANALYTICAL INDEX: GATT 1994.” https:.//www.wto.org, January 12, 2016.

WTO. “DISPUTE DS381 United States - Measures Concerning the Importation, Marketing

and Sale of Tuna and Tuna Products.” https.//www.wto.org/english/ tratop e/
dispu_e/cases_e/ds381 e.htm, December 12, 2015.

WTO. “DISPUTE DS406 : United States - Measures Affecting the Production and Sale

WCO.

of Clove Cigarettes.” https://www.wto.org/english/tratop _e/dispu_e/
cases_e/dsd06 e.htm, December 12, 2015.

“HS Nomenclature 2012 Edition.” http://www.wcoomd.org/en/topics/
nomenclature/instrument-and-tools/hs_nomenclature 2012/hs nomenclature
table 2012.aspx, December 10, 2015.

“Criteria for the determination of like products.” https://www.wto.org/

english/tratop_e/envir_e/envt rules gatt_e.htm, January 12, 2016.


http://www.wcoomd.org/en/
http://www.wcoomd.org/en/topics/nomenclature/instrument-and-tools/hs_nomenclature_%202012/~/media/B7BC612CEB3B417BB5183841DA7413CB.ashx
http://www.wcoomd.org/en/topics/nomenclature/instrument-and-tools/hs_nomenclature_%202012/~/media/B7BC612CEB3B417BB5183841DA7413CB.ashx
https://www.wto.org/english/
http://www.wcoomd.org/
https://www.wto.org/%20english/tratop_e/envir_e/envt_rules_gatt_e.htm
https://www.wto.org/%20english/tratop_e/envir_e/envt_rules_gatt_e.htm

181

Electronics Documents

Jason Pott. “The legality of PPMs under the GATT: Challenges and Opportunities for
Sustainable Trade Policy.” http://www.iisd.org/pdf/2007/ppms_gatt.pdf (2008),
December 12, 2015.

Mireille Cossy. “Determining Likeness Under the GATS: Squaring the Circle?.” WTO Staff

Working Paper No. ERSD-2006-08. (September 2006). http://ssm.com/abstract=935213,
January 12, 2016.

Publications Resources

World Trade Organization. The WTO Agreements Series: Technical Barriers to Trade.
Revise in May 2014. WTO Publications. 2015.

World Trade Organization, WTO Dispute Settlement: One-Page Case Summaries 1995-2014.
WTO Publications. 2015.

MCD LIMITED. “The ASEAN Harmonized Tariff Nomenclature (AHTN)”. Philippines

Special Report. (April 2002).

Nicholas F. Diebold, “Non-discrimination and the pillars of international economic law.”

Institute for International Law and Justice Emerging Scholars Papers. : (2010).

Won-Mog Choi. “How More 'Likeness' in Addressing Technical Regulations?.” Third Biennial

Global Conference. National University of Singapore: the Society of International

Economic Law. (July 2012).

Doaa Abdel Motaal. “Overview of the World Trade Organization Agreement on Technical

Barriers to Trade.” Consumer Unity and Trust Association. Jaipur. India: Jaipur

Printer P.Ltd. (2008).

WTO Legal Text

Agreement on Anti-Dumping

Agreement on Safeguards



182

Agreement on Sanitary and Phytosanitary Measures

Agreement on Subsidies and Countervailing Measures

Agreement on Technical Barriers to Trade

Agreement on Trade-Related Aspects of Intellectual Property Rights
General Agreement on Tariff and Trade

General Agreement on Trade in Services

WTO Cases

EEC-Measure on Animal Feed Proteins

Panel Report, EEC-Measure on Animal Feed Proteins, L/4599 - 255/49, 14 March 1978.

European Communities - Measures Prohibiting the Importation and Marketing of
Seal Products

Panel Report, European Communities — Measures Prohibiting The Importation and
Marketing of Seal Products, WT/DS400-401/R, 25 November 2013.

Appellate Body Report, European Communities — Measures Prohibiting The Importation
and Marketing of Seal Products, WT/DS400-401/AB/R, 22 May 2014.

European Communities — Measures Affecting Asbestos and Asbestos-Containing
Products

Appellate Body Report, European Communities — Measures Affecting Asbestos and
Asbestos-Containing Products, WT/DS135/AB/R, 12 March 2001.

Japan- Taxes on Alcoholic Beverages

Appellate Body Report, Japan- Taxes on Alcoholic Beverages, \WT/DS8/AB/R, WT/DS10/AB/R,
WT/DS11/AB/R, 4 October 1996.

Korea - Taxes on Alcoholic Beverages

Appellate Body Report, Korea — Taxes on Alcoholic Beverages, WT/DS75/AB/R, WT/DS84/AB/R,
18 January 1999.

Korea - Various Measures on Beef,

Appellate Body Report, Korea - Various Measures on Beef, WT/DS161/AB/R, WT/DS169/AB/R,
11 December 2000.



183

United States - Certain Country of Origin Labelling (COOL) Requirements

Panel Report, United States — Certain Country of Origin Labelling (COOL) Requirements,
WT/DS384/R /WT/DS386/R, 18 November 2011

Appellate Report, United States - Certain Country of Origin Labelling (COOL)
Requirements, WT/DS384/AB/R, WT/DS386/AB/R, 29 June 2012.

United States - Measures Affecting the Production and Sale of Clove Cigarettes

Panel Report, United States — Measures Affecting the Production and Sale of Clove
Cigarettes, WT/DS406/R, 2 September 2011.

Appellate Body Report, United States — Measures Affecting the Production and Sale
of Clove Cigarettes, WT/DS406/AB/R, 4 April 2012

United States - Measures Concerning the Importation, Marketing and Sale of
Tuna and Tuna Products

Panel Report, United States — Measures Concerning the Importation, Marketing and Sale
of Tuna and Tuna Products, WT/DS381/RW, 14 April 2015.

Appellate Body Report, United States — Measures Concerning the Importation, Marketing
and Sale of Tuna and Tuna Products, WT/DS381/AB/RW, 20 November 2015.



AMANUIN



185

AMARUIN N

General Agreement on Tariff and Trade 1994

1. The General Agreement on Tariffs and Trade 1994 ("GATT 1994") shall consist of:

@) the provisions in the General Agreement on Tariffs and Trade, dated
30 October 1947, annexed to the Final Act Adopted at the Conclusion of the Second Session
of the Preparatory Committee of the United Nations Conference on Trade and Employment
(excluding the Protocol of Provisional Application), as rectified, amended or modified by the
terms of legal instruments which have entered into force before the date of entry into force of
the WTO Agreement;

(b) the provisions of the legal instruments set forth below that have entered into
force under the GATT 1947 before the date of entry into force of the WTO Agreement:

(1) protocols and certifications relating to tariff concessions;

(i) protocols of accession (excluding the provisions (@) concerning
provisional application and withdrawal of provisional application and
(b) providing that Partll of GATT 1947 shall be applied
provisionally to the fullest extent not inconsistent with legislation
existing on the date of the Protocol);

(iii)  decisions on waivers granted under Article XXV of GATT 1947 and
still in force on the date of entry into force of the WTO Agreement®;

(iv) other decisions of the CONTRACTING PARTIES to GATT 1947,
(c) the Understandings set forth below:

(i) Understanding on the Interpretation of Article 11:1(b) of the General
Agreement on Tariffs and Trade 1994;

(i) Understanding on the Interpretation of Article XVII of the General
Agreement on Tariffs and Trade 1994;

(iii) Understanding on Balance-of-Payments Provisions of the General
Agreement on Tariffs and Trade 1994;

! The waivers covered by this provision are listed in footnote 7 on pages 11 and 12 in
Part Il of document MTN/FA of 15 December 1993 and in MTN/FA/Corr.6 of 21 March 1994. The
Ministerial Conference shall establish at its first session a revised list of waivers covered by this
provision that adds any waivers granted under GATT 1947 after 15 December 1993 and before the date
of entry into force of the WTO Agreement, and deletes the waivers which will have expired by that
time.
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(iv) Understanding on the Interpretation of Article XXIV of the General
Agreement on Tariffs and Trade 1994;

(V) Understanding in Respect of Waivers of Obligations under the
General Agreement on Tariffs and Trade 1994;

(vi) Understanding on the Interpretation of Article XXVIII of the General
Agreement on Tariffs and Trade 1994; and

(d) the Marrakesh Protocol to GATT 1994,
2. Explanatory Notes

@) The references to "contracting party" in the provisions of GATT 1994 shall
be deemed to read "Member". The references to "less-developed contracting party” and
"developed contracting party" shall be deemed to read "developing country Member" and
"developed country Member”. The references to "Executive Secretary™" shall be deemed to
read "Director-General of the WTQO".

(b) The references to the CONTRACTING PARTIES acting jointly in Articles
XV:1, XV:2, XV:8, XXXVIII and the Notes Ad Article X1l and XVIII; and in the provisions
on special exchange agreements in Articles XV:2, XV:3, XV:6, XV:7 and XV:9 of
GATT 1994 shall be deemed to be references to the WTO. The other functions that the
provisions of GATT 1994 assign to the CONTRACTING PARTIES acting jointly shall be
allocated by the Ministerial Conference.

(©) Q) The text of GATT 1994 shall be authentic in English, French and
Spanish.

(i) The text of GATT 1994 in the French language shall be
subject to the rectifications of terms indicated in Annex A to
document MTN.TNC/41.

(iii) ~ The authentic text of GATT 1994 in the Spanish
language shall be the text in Volume IV of the Basic
Instruments and Selected Documents series, subject to the
rectifications of terms indicated in Annex B to document
MTN.TNC/41.

3. (@) The provisions of Part Il of GATT 1994 shall not apply to measures taken by
a Member under specific mandatory legislation, enacted by that Member before it became a
contracting party to GATT 1947, that prohibits the use, sale or lease of foreign-built or
foreign-reconstructed vessels in commercial applications between points in national waters or
the waters of an exclusive economic zone. This exemption applies to: (a) the continuation or
prompt renewal of a non-conforming provision of such legislation; and (b) the amendment to
a non-conforming provision of such legislation to the extent that the amendment does not
decrease the conformity of the provision with Part Il of GATT 1947. This exemption is
limited to measures taken under legislation described above that is notified and specified prior
to the date of entry into force of the WTO Agreement. If such legislation is subsequently
modified to decrease its conformity with Part Il of GATT 1994, it will no longer qualify for
coverage under this paragraph.
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(b) The Ministerial Conference shall review this exemption not later than five
years after the date of entry into force of the WTO Agreement and thereafter every two years
for as long as the exemption is in force for the purpose of examining whether the conditions
which created the need for the exemption still prevail.

(c) A Member whose measures are covered by this exemption shall annually
submit a detailed statistical notification consisting of a five-year moving average of actual and
expected deliveries of relevant vessels as well as additional information on the use, sale, lease
or repair of relevant vessels covered by this exemption.

(d) A Member that considers that this exemption operates in such a manner as to
justify a reciprocal and proportionate limitation on the use, sale, lease or repair of vessels
constructed in the territory of the Member invoking the exemption shall be free to introduce
such a limitation subject to prior notification to the Ministerial Conference.

(e) This exemption is without prejudice to solutions concerning specific aspects
of the legislation covered by this exemption negotiated in sectoral agreements or in other fora.
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General Agreement on Tariff and Trade 1947

The Governments of the Commonwealth of Australia, the Kingdom of Belgium, the United
States of Brazil, Burma, Canada, Ceylon, the Republic of Chile, the Republic of China, the
Republic of Cuba, the Czechoslovak Republic, the French Republic, India, Lebanon, the
Grand-Duchy of Luxemburg, the Kingdom of the Netherlands, New Zealand, the Kingdom of
Norway, Pakistan, Southern Rhodesia, Syria, the Union of South Africa, the United Kingdom
of Great Britain and Northern Ireland, and the United States of America:

Recognizing that their relations in the field of trade and economic endeavour should
be conducted with a view to raising standards of living, ensuring full employment and a large
and steadily growing volume of real income and effective demand, developing the full use of
the resources of the world and expanding the production and exchange of goods,

Being desirous of contributing to these objectives by entering into reciprocal and
mutually advantageous arrangements directed to the substantial reduction of tariffs and other
barriers to trade and to the elimination of discriminatory treatment in international commerce,

Have through their Representatives agreed as follows:
PART I
Article |
General Most-Favoured-Nation Treatment

1. With respect to customs duties and charges of any kind imposed on or in connection
with importation or exportation or imposed on the international transfer of payments for
imports or exports, and with respect to the method of levying such duties and charges, and
with respect to all rules and formalities in connection with importation and exportation, and
with respect to all matters referred to in paragraphs 2 and 4 of Article I1l,* any advantage,
favour, privilege or immunity granted by any contracting party to any product originating in
or destined for any other country shall be accorded immediately and unconditionally to the
like product originating in or destined for the territories of all other contracting parties.

2. The provisions of paragraph 1 of this Article shall not require the elimination of any
preferences in respect of import duties or charges which do not exceed the levels provided for
in paragraph 4 of this Article and which fall within the following descriptions:

(a) Preferences in force exclusively between two or more of the territories listed
in Annex A, subject to the conditions set forth therein;

(b) Preferences in force exclusively between two or more territories which on
July 1, 1939, were connected by common sovereignty or relations of
protection or suzerainty and which are listed in Annexes B, C and D, subject
to the conditions set forth therein;
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(c) Preferences in force exclusively between the United States of America and
the Republic of Cuba;

(d) Preferences in force exclusively between neighbouring countries listed in
Annexes E and F.

3. The provisions of paragraph 1 shall not apply to preferences between the countries
formerly a part of the Ottoman Empire and detached from it on July 24, 1923, provided such
preferences are approved under paragraph 5%, of Article XXV which shall be applied in this
respect in the light of paragraph 1 of Article XXIX.

4. The margin of preference* on any product in respect of which a preference is
permitted under paragraph 2 of this Article but is not specifically set forth as a maximum
margin of preference in the appropriate Schedule annexed to this Agreement shall not exceed:

(@) in respect of duties or charges on any product described in such Schedule, the
difference between the most-favoured-nation and preferential rates provided
for therein; if no preferential rate is provided for, the preferential rate shall
for the purposes of this paragraph be taken to be that in force on April 10,
1947, and, if no most-favoured-nation rate is provided for, the margin shall
not exceed the difference between the most-favoured-nation and preferential
rates existing on April 10, 1947;

(b) in respect of duties or charges on any product not described in the appropriate
Schedule, the difference between the most-favoured-nation and preferential
rates existing on April 10, 1947.

In the case of the contracting parties named in Annex G, the date of April 10, 1947, referred
to in subparagraph (a) and (b) of this paragraph shall be replaced by the respective dates set
forth in that Annex.

Article 11
Schedules of Concessions

1. @ Each contracting party shall accord to the commerce of the other contracting
parties treatment no less favourable than that provided for in the appropriate Part of the
appropriate Schedule annexed to this Agreement.

(b) The products described in Part | of the Schedule relating to any contracting
party, which are the products of territories of other contracting parties, shall, on their
importation into the territory to which the Schedule relates, and subject to the terms,
conditions or qualifications set forth in that Schedule, be exempt from ordinary customs
duties in excess of those set forth and provided therein. Such products shall also be exempt
from all other duties or charges of any kind imposed on or in connection with the importation
in excess of those imposed on the date of this Agreement or those directly and mandatorily
required to be imposed thereafter by legislation in force in the importing territory on that date.

! The authentic text erroneously reads "subparagraph 5 (a)".
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(©) The products described in Part 1l of the Schedule relating to any contracting
party which are the products of territories entitled under Article I to receive preferential
treatment upon importation into the territory to which the Schedule relates shall, on their
importation into such territory, and subject to the terms, conditions or qualifications set forth
in that Schedule, be exempt from ordinary customs duties in excess of those set forth and
provided for in Part Il of that Schedule. Such products shall also be exempt from all other
duties or charges of any kind imposed on or in connection with importation in excess of those
imposed on the date of this Agreement or those directly or mandatorily required to be
imposed thereafter by legislation in force in the importing territory on that date. Nothing in
this Article shall prevent any contracting party from maintaining its requirements existing on
the date of this Agreement as to the eligibility of goods for entry at preferential rates of duty.

2. Nothing in this Article shall prevent any contracting party from imposing at any time
on the importation of any product:

(@) a charge equivalent to an internal tax imposed consistently with the
provisions of paragraph 2 of Article 1l1* in respect of the like domestic
product or in respect of an article from which the imported product has been
manufactured or produced in whole or in part;

(b) any anti-dumping or countervailing duty applied consistently with the
provisions of Article VI;*

(c) fees or other charges commensurate with the cost of services rendered.

3. No contracting party shall alter its method of determining dutiable value or of
converting currencies so as to impair the value of any of the concessions provided for in the
appropriate Schedule annexed to this Agreement.

4. If any contracting party establishes, maintains or authorizes, formally or in effect, a
monopoly of the importation of any product described in the appropriate Schedule annexed to
this Agreement, such monopoly shall not, except as provided for in that Schedule or as
otherwise agreed between the parties which initially negotiated the concession, operate so as
to afford protection on the average in excess of the amount of protection provided for in that
Schedule. The provisions of this paragraph shall not limit the use by contracting parties of
any form of assistance to domestic producers permitted by other provisions of this
Agreement.*

5. If any contracting party considers that a product is not receiving from another
contracting party the treatment which the first contracting party believes to have been
contemplated by a concession provided for in the appropriate Schedule annexed to this
Agreement, it shall bring the matter directly to the attention of the other contracting party. If
the latter agrees that the treatment contemplated was that claimed by the first contracting
party, but declares that such treatment cannot be accorded because a court or other proper
authority has ruled to the effect that the product involved cannot be classified under the tariff
laws of such contracting party so as to permit the treatment contemplated in this Agreement,
the two contracting parties, together with any other contracting parties substantially
interested, shall enter promptly into further negotiations with a view to a compensatory
adjustment of the matter.
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6. (@) The specific duties and charges included in the Schedules relating to
contracting parties members of the International Monetary Fund, and margins of preference in
specific duties and charges maintained by such contracting parties, are expressed in the
appropriate currency at the par value accepted or provisionally recognized by the Fund at the
date of this Agreement. Accordingly, in case this par value is reduced consistently with the
Articles of Agreement of the International Monetary Fund by more than twenty per centum,
such specific duties and charges and margins of preference may be adjusted to take account of
such reduction; provided that the CONTRACTING PARTIES (i.e., the contracting parties
acting jointly as provided for in Article XXV) concur that such adjustments will not impair
the value of the concessions provided for in the appropriate Schedule or elsewhere in this
Agreement, due account being taken of all factors which may influence the need for, or
urgency of, such adjustments.

(b) Similar provisions shall apply to any contracting party not a member of the
Fund, as from the date on which such contracting party becomes a member of the Fund or
enters into a special exchange agreement in pursuance of Article XV.

7. The Schedules annexed to this Agreement are hereby made an integral part of Part |
of this Agreement.

PART Il
Article 111*
National Treatment on Internal Taxation and Regulation

1. The contracting parties recognize that internal taxes and other internal charges, and
laws, regulations and requirements affecting the internal sale, offering for sale, purchase,
transportation, distribution or use of products, and internal quantitative regulations requiring
the mixture, processing or use of products in specified amounts or proportions, should not be
applied to imported or domestic products so as to afford protection to domestic production.*

2. The products of the territory of any contracting party imported into the territory of
any other contracting party shall not be subject, directly or indirectly, to internal taxes or other
internal charges of any kind in excess of those applied, directly or indirectly, to like domestic
products. Moreover, no contracting party shall otherwise apply internal taxes or other internal
charges to imported or domestic products in a manner contrary to the principles set forth in
paragraph 1.*

3. With respect to any existing internal tax which is inconsistent with the provisions of
paragraph 2, but which is specifically authorized under a trade agreement, in force on April
10, 1947, in which the import duty on the taxed product is bound against increase, the
contracting party imposing the tax shall be free to postpone the application of the provisions
of paragraph 2 to such tax until such time as it can obtain release from the obligations of such
trade agreement in order to permit the increase of such duty to the extent necessary to
compensate for the elimination of the protective element of the tax.

4. The products of the territory of any contracting party imported into the territory of
any other contracting party shall be accorded treatment no less favourable than that accorded
to like products of national origin in respect of all laws, regulations and requirements
affecting their internal sale, offering for sale, purchase, transportation, distribution or use.
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The provisions of this paragraph shall not prevent the application of differential internal
transportation charges which are based exclusively on the economic operation of the means of
transport and not on the nationality of the product.

5. No contracting party shall establish or maintain any internal quantitative regulation
relating to the mixture, processing or use of products in specified amounts or proportions
which requires, directly or indirectly, that any specified amount or proportion of any product
which is the subject of the regulation must be supplied from domestic sources. Moreover, no
contracting party shall otherwise apply internal quantitative regulations in a manner contrary
to the principles set forth in paragraph 1.*

6. The provisions of paragraph 5 shall not apply to any internal quantitative regulation
in force in the territory of any contracting party on July 1, 1939, April 10, 1947, or March 24,
1948, at the option of that contracting party; Provided that any such regulation which is
contrary to the provisions of paragraph 5 shall not be modified to the detriment of imports and
shall be treated as a customs duty for the purpose of negotiation.

7. No internal quantitative regulation relating to the mixture, processing or use of
products in specified amounts or proportions shall be applied in such a manner as to allocate
any such amount or proportion among external sources of supply.

8. @ The provisions of this Article shall not apply to laws, regulations or
requirements governing the procurement by governmental agencies of products purchased for
governmental purposes and not with a view to commercial resale or with a view to use in the
production of goods for commercial sale.

(b) The provisions of this Article shall not prevent the payment of subsidies
exclusively to domestic producers, including payments to domestic producers derived from
the proceeds of internal taxes or charges applied consistently with the provisions of this
Acrticle and subsidies effected through governmental purchases of domestic products.

9. The contracting parties recognize that internal maximum price control measures, even
though conforming to the other provisions of this Article, can have effects prejudicial to the
interests of contracting parties supplying imported products. Accordingly, contracting parties
applying such measures shall take account of the interests of exporting contracting parties
with a view to avoiding to the fullest practicable extent such prejudicial effects.

10. The provisions of this Article shall not prevent any contracting party from
establishing or maintaining internal quantitative regulations relating to exposed
cinematograph films and meeting the requirements of Article V.
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AANUIN A
ANNEX 1

ANNEX I
NOTES AND SUPPLEMENTARY PROVISIONS
Ad Article |
Paragraph 1

The obligations incorporated in paragraph 1 of Article | by reference to paragraphs 2
and 4 of Article Il and those incorporated in paragraph 2 (b) of Article Il by reference to
Acrticle VI shall be considered as falling within Part Il for the purposes of the Protocol of
Provisional Application.

The cross-references, in the paragraph immediately above and in paragraph 1 of
Acrticle I, to paragraphs 2 and 4 of Article Il shall only apply after Article Ill has been
modified by the entry into force of the amendment provided for in the Protocol Modifying
Part Il anld Article XXVI of the General Agreement on Tariffs and Trade, dated September
14, 1948.

Paragraph 4

The term "margin of preference” means the absolute difference between the most-
favoured-nation rate of duty and the preferential rate of duty for the like product, and not the
proportionate relation between those rates. As examples:

(1) If the most-favoured-nation rate were 36 per cent ad valorem and the
preferential rate were 24 per cent ad valorem, the margin of preference would
be 12 per cent ad valorem, and not one-third of the most-favoured-nation
rate;

2 If the most-favoured-nation rate were 36 per cent ad valorem and the
preferential rate were expressed as two-thirds of the most-favoured-nation
rate, the margin of preference would be 12 per cent ad valorem;

3 If the most-favoured-nation rate were 2 francs per kilogramme and the
preferential rate were 1.50 francs per kilogramme, the margin of preference
would be 0.50 franc per kilogramme.

The following kinds of customs action, taken in accordance with established uniform
procedures, would not be contrary to a general binding of margins of preference:

1
This Protocol entered into force on 14 December 1948.
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() The re-application to an imported product of a tariff classification or rate of
duty, properly applicable to such product, in cases in which the application of
such classification or rate to such product was temporarily suspended or
inoperative on April 10, 1947; and

(i) The classification of a particular product under a tariff item other than that
under which importations of that product were classified on April 10, 1947,
in cases in which the tariff law clearly contemplates that such product may be
classified under more than one tariff item.

Ad Article 11
Paragraph 2 (a)

The cross-reference, in paragraph 2 (a) of Article I, to paragraph 2 of Article 111 shall
only apply after Article Il has been modified by the entry into force of the amendment
provided for in the Protocol Modifying Part 11 and Article XXVI1 of the General Agreement
on Tariffs and Trade, dated September 14, 1948.°

Paragraph 2 (b)
See the note relating to paragraph 1 of Article I.
Paragraph 4

Except where otherwise specifically agreed between the contracting parties which
initially negotiated the concession, the provisions of this paragraph will be applied in the light
of the provisions of Article 31 of the Havana Charter.

Ad Article 111

Any internal tax or other internal charge, or any law, regulation or requirement of the
kind referred to in paragraph 1 which applies to an imported product and to the like domestic
product and is collected or enforced in the case of the imported product at the time or point of
importation, is nevertheless to be regarded as an internal tax or other internal charge, or a law,
regulation or requirement of the kind referred to in paragraph 1, and is accordingly subject to
the provisions of Article IlI.

Paragraph 1

The application of paragraph 1 to internal taxes imposed by local governments and
authorities with the territory of a contracting party is subject to the provisions of the final
paragraph of Article XXIV. The term "reasonable measures” in the last-mentioned paragraph
would not require, for example, the repeal of existing national legislation authorizing local
governments to impose internal taxes which, although technically inconsistent with the letter
of Article 11, are not in fact inconsistent with its spirit, if such repeal would result in a serious

2
This Protocol entered into force on 14 December 1948.
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financial hardship for the local governments or authorities concerned. With regard to taxation
by local governments or authorities which is inconsistent with both the letter and spirit of
Article 111, the term "reasonable measures” would permit a contracting party to eliminate the
inconsistent taxation gradually over a transition period, if abrupt action would create serious
administrative and financial difficulties.

Paragraph 2

A tax conforming to the requirements of the first sentence of paragraph 2 would be
considered to be inconsistent with the provisions of the second sentence only in cases where
competition was involved between, on the one hand, the taxed product and, on the other hand,
a directly competitive or substitutable product which was not similarly taxed.

Paragraph 5

Regulations consistent with the provisions of the first sentence of paragraph 5 shall
not be considered to be contrary to the provisions of the second sentence in any case in which
all of the products subject to the regulations are produced domestically in substantial
guantities. A regulation cannot be justified as being consistent with the provisions of the
second sentence on the ground that the proportion or amount allocated to each of the products
which are the subject of the regulation constitutes an equitable relationship between imported
and domestic products.
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AMARNUIN

Agreement on Technical Barriers to Trade

Members,
Having regard to the Uruguay Round of Multilateral Trade Negotiations;
Desiring to further the objectives of GATT 1994;

Recognizing the important contribution that international standards and conformity
assessment systems can make in this regard by improving efficiency of production and
facilitating the conduct of international trade;

Desiring therefore to encourage the development of such international standards and
conformity assessment systems;

Desiring however to ensure that technical regulations and standards, including
packaging, marking and labelling requirements, and procedures for assessment of conformity
with technical regulations and standards do not create unnecessary obstacles to international
trade;

Recognizing that no country should be prevented from taking measures necessary to
ensure the quality of its exports, or for the protection of human, animal or plant life or health,
of the environment, or for the prevention of deceptive practices, at the levels it considers
appropriate, subject to the requirement that they are not applied in a manner which would
constitute a means of arbitrary or unjustifiable discrimination between countries where the
same conditions prevail or a disguised restriction on international trade, and are otherwise in
accordance with the provisions of this Agreement;

Recognizing that no country should be prevented from taking measures necessary for
the protection of its essential security interest;

Recognizing the contribution which international standardization can make to the
transfer of technology from developed to developing countries;

Recognizing that developing countries may encounter special difficulties in the
formulation and application of technical regulations and standards and procedures for
assessment of conformity with technical regulations and standards, and desiring to assist them
in their endeavours in this regard,;

Hereby agree as follows:

Article 1
General Provisions

11 General terms for standardization and procedures for assessment of conformity shall
normally have the meaning given to them by definitions adopted within the United Nations



197

system and by international standardizing bodies taking into account their context and in the
light of the object and purpose of this Agreement.

1.2 However, for the purposes of this Agreement the meaning of the terms given in
Annex 1 applies.

13 All products, including industrial and agricultural products, shall be subject to the
provisions of this Agreement.

14 Purchasing specifications prepared by governmental bodies for production or
consumption requirements of governmental bodies are not subject to the provisions of this
Agreement but are addressed in the Agreement on Government Procurement, according to its
coverage.

15 The provisions of this Agreement do not apply to sanitary and phytosanitary
measures as defined in Annex A of the Agreement on the Application of Sanitary and
Phytosanitary Measures.

1.6 All references in this Agreement to technical regulations, standards and conformity
assessment procedures shall be construed to include any amendments thereto and any
additions to the rules or the product coverage thereof, except amendments and additions of an
insignificant nature.

TECHNICAL REGULATIONS AND STANDARDS

Article 2

Preparation, Adoption and Application of Technical Regulations
by Central Government Bodies

With respect to their central government bodies:

2.1 Members shall ensure that in respect of technical regulations, products imported from
the territory of any Member shall be accorded treatment no less favourable than that accorded
to like products of national origin and to like products originating in any other country.

2.2 Members shall ensure that technical regulations are not prepared, adopted or applied
with a view to or with the effect of creating unnecessary obstacles to international trade. For
this purpose, technical regulations shall not be more trade-restrictive than necessary to fulfil a
legitimate objective, taking account of the risks non-fulfilment would create. Such legitimate
objectives are, inter alia: national security requirements; the prevention of deceptive
practices; protection of human health or safety, animal or plant life or health, or the
environment. In assessing such risks, relevant elements of consideration are, inter alia:
available scientific and technical information, related processing technology or intended end-
uses of products.

2.3 Technical regulations shall not be maintained if the circumstances or objectives
giving rise to their adoption no longer exist or if the changed circumstances or objectives can
be addressed in a less trade-restrictive manner.
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2.4 Where technical regulations are required and relevant international standards exist or
their completion is imminent, Members shall use them, or the relevant parts of them, as a
basis for their technical regulations except when such international standards or relevant parts
would be an ineffective or inappropriate means for the fulfilment of the legitimate objectives
pursued, for instance because of fundamental climatic or geographical factors or fundamental
technological problems.

25 A Member preparing, adopting or applying a technical regulation which may have a
significant effect on trade of other Members shall, upon the request of another Member,
explain the justification for that technical regulation in terms of the provisions of paragraphs 2
to 4. Whenever a technical regulation is prepared, adopted or applied for one of the
legitimate objectives explicitly mentioned in paragraph 2, and is in accordance with relevant
international standards, it shall be rebuttably presumed not to create an unnecessary obstacle
to international trade.

2.6 With a view to harmonizing technical regulations on as wide a basis as possible,
Members shall play a full part, within the limits of their resources, in the preparation by
appropriate international standardizing bodies of international standards for products for
which they either have adopted, or expect to adopt, technical regulations.

2.7 Members shall give positive consideration to accepting as equivalent technical
regulations of other Members, even if these regulations differ from their own, provided they
are satisfied that these regulations adequately fulfil the objectives of their own regulations.

2.8 Wherever appropriate, Members shall specify technical regulations based on product
requirements in terms of performance rather than design or descriptive characteristics.

2.9 Whenever a relevant international standard does not exist or the technical content of a
proposed technical regulation is not in accordance with the technical content of relevant
international standards, and if the technical regulation may have a significant effect on trade
of other Members, Members shall:

29.1 publish a notice in a publication at an early appropriate stage, in such
a manner as to enable interested parties in other Members to become
acquainted with it, that they propose to introduce a particular
technical regulation;

2.9.2 notify other Members through the Secretariat of the products to be
covered by the proposed technical regulation, together with a brief
indication of its objective and rationale. Such notifications shall take
place at an early appropriate stage, when amendments can still be
introduced and comments taken into account;

2.9.3 upon request, provide to other Members particulars or copies of the
proposed technical regulation and, whenever possible, identify the
parts which in substance deviate from relevant international
standards;

29.4 without discrimination, allow reasonable time for other Members to
make comments in writing, discuss these comments upon request,
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and take these written comments and the results of these discussions
into account.

2.10  Subject to the provisions in the lead-in to paragraph 9, where urgent problems of
safety, health, environmental protection or national security arise or threaten to arise for a
Member, that Member may omit such of the steps enumerated in paragraph 9 as it finds
necessary, provided that the Member, upon adoption of a technical regulation, shall:

2.10.1 notify immediately other Members through the Secretariat of the
particular technical regulation and the products covered, with a brief
indication of the objective and the rationale of the technical
regulation, including the nature of the urgent problems;

2.10.2 upon request, provide other Members with copies of the technical
regulation;
2.10.3 without discrimination, allow other Members to present their

comments in writing, discuss these comments upon request, and take
these written comments and the results of these discussions into
account.

2.11  Members shall ensure that all technical regulations which have been adopted are
published promptly or otherwise made available in such a manner as to enable interested
parties in other Members to become acquainted with them.

2.12  Except in those urgent circumstances referred to in paragraph 10, Members shall
allow a reasonable interval between the publication of technical regulations and their entry
into force in order to allow time for producers in exporting Members, and particularly in
developing country Members, to adapt their products or methods of production to the
requirements of the importing Member.

Article 3

Preparation, Adoption and Application of Technical Regulations
by Local Government Bodies and Non-Governmental Bodies

With respect to their local government and non-governmental bodies within their
territories:

3.1 Members shall take such reasonable measures as may be available to them to ensure
compliance by such bodies with the provisions of Article 2, with the exception of the
obligation to notify as referred to in paragraphs 9.2 and 10.1 of Article 2.

3.2 Members shall ensure that the technical regulations of local governments on the level
directly below that of the central government in Members are notified in accordance with the
provisions of paragraphs 9.2 and 10.1 of Article 2, noting that notification shall not be
required for technical regulations the technical content of which is substantially the same as
that of previously notified technical regulations of central government bodies of the Member
concerned.
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3.3 Members may require contact with other Members, including the notifications,
provision of information, comments and discussions referred to in paragraphs 9 and 10 of
Article 2, to take place through the central government.

3.4 Members shall not take measures which require or encourage local government
bodies or non-governmental bodies within their territories to act in a manner inconsistent with
the provisions of Article 2.

35 Members are fully responsible under this Agreement for the observance of all
provisions of Article 2. Members shall formulate and implement positive measures and
mechanisms in support of the observance of the provisions of Article 2 by other than central
government bodies.

Article 4

Preparation, Adoption and Application
of Standards

4.1 Members shall ensure that their central government standardizing bodies accept and
comply with the Code of Good Practice for the Preparation, Adoption and Application of
Standards in Annex 3 to this Agreement (referred to in this Agreement as the "Code of Good
Practice"). They shall take such reasonable measures as may be available to them to ensure
that local government and non-governmental standardizing bodies within their territories, as
well as regional standardizing bodies of which they or one or more bodies within their
territories are members, accept and comply with this Code of Good Practice. In addition,
Members shall not take measures which have the effect of, directly or indirectly, requiring or
encouraging such standardizing bodies to act in a manner inconsistent with the Code of Good
Practice. The obligations of Members with respect to compliance of standardizing bodies
with the provisions of the Code of Good Practice shall apply irrespective of whether or not a
standardizing body has accepted the Code of Good Practice.

4.2 Standardizing bodies that have accepted and are complying with the Code of Good

Practice shall be acknowledged by the Members as complying with the principles of this
Agreement.

CONFORMITY WITH TECHNICAL REGULATIONS AND STANDARDS

Article 5
Procedures for Assessment of Conformity by Central Government Bodies

51 Members shall ensure that, in cases where a positive assurance of conformity with
technical regulations or standards is required, their central government bodies apply the
following provisions to products originating in the territories of other Members:

51.1 conformity assessment procedures are prepared, adopted and applied
S0 as to grant access for suppliers of like products originating in the
territories of other Members under conditions no less favourable than
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those accorded to suppliers of like products of national origin or
originating in any other country, in a comparable situation; access
entails suppliers' right to an assessment of conformity under the rules
of the procedure, including, when foreseen by this procedure, the
possibility to have conformity assessment activities undertaken at the
site of facilities and to receive the mark of the system;

conformity assessment procedures are not prepared, adopted or
applied with a view to or with the effect of creating unnecessary
obstacles to international trade.  This means, inter alia, that
conformity assessment procedures shall not be more strict or be
applied more strictly than is necessary to give the importing Member
adequate confidence that products conform with the applicable
technical regulations or standards, taking account of the risks non-
conformity would create.

5.2 When implementing the provisions of paragraph 1, Members shall ensure that:

5.2.1

5.2.2

5.2.3

524

5.25

conformity assessment procedures are undertaken and completed as
expeditiously as possible and in a no less favourable order for
products originating in the territories of other Members than for like
domestic products;

the standard processing period of each conformity assessment
procedure is published or that the anticipated processing period is
communicated to the applicant upon request; when receiving an
application, the competent body promptly examines the completeness
of the documentation and informs the applicant in a precise and
complete manner of all deficiencies; the competent body transmits as
soon as possible the results of the assessment in a precise and
complete manner to the applicant so that corrective action may be
taken if necessary; even when the application has deficiencies, the
competent body proceeds as far as practicable with the conformity
assessment if the applicant so requests; and that, upon request, the
applicant is informed of the stage of the procedure, with any delay
being explained;

information requirements are limited to what is necessary to assess
conformity and determine fees;

the confidentiality of information about products originating in the
territories of other Members arising from or supplied in connection
with such conformity assessment procedures is respected in the same
way as for domestic products and in such a manner that legitimate
commercial interests are protected;

any fees imposed for assessing the conformity of products originating
in the territories of other Members are equitable in relation to any
fees chargeable for assessing the conformity of like products of
national origin or originating in any other country, taking into
account communication, transportation and other costs arising from
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differences between location of facilities of the applicant and the
conformity assessment body;

5.2.6 the siting of facilities used in conformity assessment procedures and
the selection of samples are not such as to cause unnecessary
inconvenience to applicants or their agents;

5.2.7 whenever specifications of a product are changed subsequent to the
determination of its conformity to the applicable technical regulations
or standards, the conformity assessment procedure for the modified
product is limited to what is necessary to determine whether adequate
confidence exists that the product still meets the technical regulations
or standards concerned;

5.2.8 a procedure exists to review complaints concerning the operation of a
conformity assessment procedure and to take corrective action when
a complaint is justified.

5.3 Nothing in paragraphs 1 and 2 shall prevent Members from carrying out reasonable
spot checks within their territories.

5.4 In cases where a positive assurance is required that products conform with technical
regulations or standards, and relevant guides or recommendations issued by international
standardizing bodies exist or their completion is imminent, Members shall ensure that central
government bodies use them, or the relevant parts of them, as a basis for their conformity
assessment procedures, except where, as duly explained upon request, such guides or
recommendations or relevant parts are inappropriate for the Members concerned, for,
inter alia, such reasons as: national security requirements; the prevention of deceptive
practices; protection of human health or safety, animal or plant life or health, or the
environment; fundamental climatic or other geographical factors; fundamental technological
or infrastructural problems.

55 With a view to harmonizing conformity assessment procedures on as wide a basis as
possible, Members shall play a full part, within the limits of their resources, in the preparation
by appropriate international standardizing bodies of guides and recommendations for
conformity assessment procedures.

5.6 Whenever a relevant guide or recommendation issued by an international
standardizing body does not exist or the technical content of a proposed conformity
assessment procedure is not in accordance with relevant guides and recommendations issued
by international standardizing bodies, and if the conformity assessment procedure may have a
significant effect on trade of other Members, Members shall:

5.6.1 publish a notice in a publication at an early appropriate stage, in such
a manner as to enable interested parties in other Members to become
acquainted with it, that they propose to introduce a particular
conformity assessment procedure;

5.6.2 notify other Members through the Secretariat of the products to be
covered by the proposed conformity assessment procedure, together
with a brief indication of its objective and rationale.  Such
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notifications shall take place at an early appropriate stage, when
amendments can still be introduced and comments taken into
account;

5.6.3 upon request, provide to other Members particulars or copies of the
proposed procedure and, whenever possible, identify the parts which
in substance deviate from relevant guides or recommendations issued
by international standardizing bodies;

5.6.4 without discrimination, allow reasonable time for other Members to
make comments in writing, discuss these comments upon request,
and take these written comments and the results of these discussions
into account.

5.7 Subject to the provisions in the lead-in to paragraph 6, where urgent problems of
safety, health, environmental protection or national security arise or threaten to arise for a
Member, that Member may omit such of the steps enumerated in paragraph 6 as it finds
necessary, provided that the Member, upon adoption of the procedure, shall:

5.7.1 notify immediately other Members through the Secretariat of the
particular procedure and the products covered, with a brief indication
of the objective and the rationale of the procedure, including the
nature of the urgent problems;

5.7.2 upon request, provide other Members with copies of the rules of the
procedure;
573 without discrimination, allow other Members to present their

comments in writing, discuss these comments upon request, and take
these written comments and the results of these discussions into
account.

5.8 Members shall ensure that all conformity assessment procedures which have been
adopted are published promptly or otherwise made available in such a manner as to enable
interested parties in other Members to become acquainted with them.

5.9 Except in those urgent circumstances referred to in paragraph 7, Members shall allow
a reasonable interval between the publication of requirements concerning conformity
assessment procedures and their entry into force in order to allow time for producers in
exporting Members, and particularly in developing country Members, to adapt their products
or methods of production to the requirements of the importing Member.
Article 6
Recognition of Conformity Assessment by Central Government Bodies

With respect to their central government bodies:

6.1 Without prejudice to the provisions of paragraphs 3 and 4, Members shall ensure,
whenever possible, that results of conformity assessment procedures in other Members are
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accepted, even when those procedures differ from their own, provided they are satisfied that
those procedures offer an assurance of conformity with applicable technical regulations or
standards equivalent to their own procedures. It is recognized that prior consultations may be
necessary in order to arrive at a mutually satisfactory understanding regarding, in particular:

6.1.1 adequate and enduring technical competence of the relevant
conformity assessment bodies in the exporting Member, so that
confidence in the continued reliability of their conformity assessment
results can exist; in this regard, verified compliance, for instance
through accreditation, with relevant guides or recommendations
issued by international standardizing bodies shall be taken into
account as an indication of adequate technical competence;

6.1.2 limitation of the acceptance of conformity assessment results to those
produced by designated bodies in the exporting Member.

6.2 Members shall ensure that their conformity assessment procedures permit, as far as
practicable, the implementation of the provisions in paragraph 1.

6.3 Members are encouraged, at the request of other Members, to be willing to enter into
negotiations for the conclusion of agreements for the mutual recognition of results of each
other's conformity assessment procedures. Members may require that such agreements fulfil
the criteria of paragraph 1l and give mutual satisfaction regarding their potential for
facilitating trade in the products concerned.

6.4 Members are encouraged to permit participation of conformity assessment bodies
located in the territories of other Members in their conformity assessment procedures under
conditions no less favourable than those accorded to bodies located within their territory or
the territory of any other country.

Article 7
Procedures for Assessment of Conformity by Local Government Bodies
With respect to their local government bodies within their territories:

7.1 Members shall take such reasonable measures as may be available to them to ensure
compliance by such bodies with the provisions of Articles 5 and 6, with the exception of the
obligation to notify as referred to in paragraphs 6.2 and 7.1 of Article 5.

7.2 Members shall ensure that the conformity assessment procedures of local
governments on the level directly below that of the central government in Members are
notified in accordance with the provisions of paragraphs 6.2 and 7.1 of Article 5, noting that
notifications shall not be required for conformity assessment procedures the technical content
of which is substantially the same as that of previously notified conformity assessment
procedures of central government bodies of the Members concerned.

7.3 Members may require contact with other Members, including the notifications,
provision of information, comments and discussions referred to in paragraphs 6 and 7 of
Article 5, to take place through the central government.
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7.4 Members shall not take measures which require or encourage local government
bodies within their territories to act in a manner inconsistent with the provisions of Articles 5
and 6.

7.5 Members are fully responsible under this Agreement for the observance of all
provisions of Articles 5 and 6. Members shall formulate and implement positive measures
and mechanisms in support of the observance of the provisions of Articles 5 and 6 by other
than central government bodies.

Article 8
Procedures for Assessment of Conformity by Non-Governmental Bodies

8.1 Members shall take such reasonable measures as may be available to them to ensure
that non-governmental bodies within their territories which operate conformity assessment
procedures comply with the provisions of Articles5 and 6, with the exception of the
obligation to notify proposed conformity assessment procedures. In addition, Members shall
not take measures which have the effect of, directly or indirectly, requiring or encouraging
such bodies to act in a manner inconsistent with the provisions of Articles 5 and 6.

8.2 Members shall ensure that their central government bodies rely on conformity
assessment procedures operated by non-governmental bodies only if these latter bodies
comply with the provisions of Articles 5 and 6, with the exception of the obligation to notify
proposed conformity assessment procedures.

Article 9
International and Regional Systems

9.1 Where a positive assurance of conformity with a technical regulation or standard is
required, Members shall, wherever practicable, formulate and adopt international systems for
conformity assessment and become members thereof or participate therein.

9.2 Members shall take such reasonable measures as may be available to them to ensure
that international and regional systems for conformity assessment in which relevant bodies
within their territories are members or participants comply with the provisions of Articles 5
and 6. In addition, Members shall not take any measures which have the effect of, directly or
indirectly, requiring or encouraging such systems to act in a manner inconsistent with any of
the provisions of Articles 5 and 6.

9.3 Members shall ensure that their central government bodies rely on international or

regional conformity assessment systems only to the extent that these systems comply with the
provisions of Articles 5 and 6, as applicable.

INFORMATION AND ASSISTANCE
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Article 10

Information About Technical Regulations, Standards and
Conformity Assessment Procedures

10.1 Each Member shall ensure that an enquiry point exists which is able to answer all
reasonable enquiries from other Members and interested parties in other Members as well as
to provide the relevant documents regarding:

10.1.1 any technical regulations adopted or proposed within its territory by
central or local government bodies, by non-governmental bodies
which have legal power to enforce a technical regulation, or by
regional standardizing bodies of which such bodies are members or
participants;

10.1.2 any standards adopted or proposed within its territory by central or
local government bodies, or by regional standardizing bodies of
which such bodies are members or participants;

10.1.3 any conformity assessment procedures, or proposed conformity
assessment procedures, which are operated within its territory by
central or local government bodies, or by non-governmental bodies
which have legal power to enforce a technical regulation, or by
regional bodies of which such bodies are members or participants;

10.1.4 the membership and participation of the Member, or of relevant
central or local government bodies within its territory, in
international and regional standardizing bodies and conformity
assessment systems, as well as in bilateral and multilateral
arrangements within the scope of this Agreement; it shall also be able
to provide reasonable information on the provisions of such systems
and arrangements;

10.1.5 the location of notices published pursuant to this Agreement, or the
provision of information as to where such information can be
obtained; and

10.1.6 the location of the enquiry points mentioned in paragraph 3.

10.2 If, however, for legal or administrative reasons more than one enquiry point is
established by a Member, that Member shall provide to the other Members complete and
unambiguous information on the scope of responsibility of each of these enquiry points. In
addition, that Member shall ensure that any enquiries addressed to an incorrect enquiry point
shall promptly be conveyed to the correct enquiry point.

10.3  Each Member shall take such reasonable measures as may be available to it to ensure
that one or more enquiry points exist which are able to answer all reasonable enquiries from
other Members and interested parties in other Members as well as to provide the relevant
documents or information as to where they can be obtained regarding:



207

10.3.1 any standards adopted or proposed within its territory by non-
governmental standardizing bodies, or by regional standardizing
bodies of which such bodies are members or participants; and

10.3.2 any conformity assessment procedures, or proposed conformity
assessment procedures, which are operated within its territory by
non-governmental bodies, or by regional bodies of which such bodies
are members or participants;

10.3.3 the membership and participation of relevant non-governmental
bodies within its territory in international and regional standardizing
bodies and conformity assessment systems, as well as in bilateral and
multilateral arrangements within the scope of this Agreement; they
shall also be able to provide reasonable information on the provisions
of such systems and arrangements.

10.4  Members shall take such reasonable measures as may be available to them to ensure
that where copies of documents are requested by other Members or by interested parties in
other Members, in accordance with the provisions of this Agreement, they are supplied at an
equitable price (if any) which shall, apart from the real cost of delivery, be the same for the
nationals' of the Member concerned or of any other Member.

10.5 Developed country Members shall, if requested by other Members, provide, in
English, French or Spanish, translations of the documents covered by a specific notification
or, in case of voluminous documents, of summaries of such documents.

10.6  The Secretariat shall, when it receives notifications in accordance with the provisions
of this Agreement, circulate copies of the notifications to all Members and interested
international standardizing and conformity assessment bodies, and draw the attention of
developing country Members to any notifications relating to products of particular interest to
them.

10.7  Whenever a Member has reached an agreement with any other country or countries
on issues related to technical regulations, standards or conformity assessment procedures
which may have a significant effect on trade, at least one Member party to the agreement shall
notify other Members through the Secretariat of the products to be covered by the agreement
and include a brief description of the agreement. Members concerned are encouraged to
enter, upon request, into consultations with other Members for the purposes of concluding
similar agreements or of arranging for their participation in such agreements.

10.8  Nothing in this Agreement shall be construed as requiring:

10.8.1 the publication of texts other than in the language of the Member;

! "Nationals" here shall be deemed, in the case of a separate customs territory Member of
the WTO, to mean persons, natural or legal, who are domiciled or who have a real and effective
industrial or commercial establishment in that customs territory.
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10.8.2 the provision of particulars or copies of drafts other than in the
language of the Member except as stated in paragraph 5; or

10.8.3 Members to furnish any information, the disclosure of which they
consider contrary to their essential security interests.

10.9  Notifications to the Secretariat shall be in English, French or Spanish.

10.10 Members shall designate a single central government authority that is responsible for
the implementation on the national level of the provisions concerning notification procedures
under this Agreement except those included in Annex 3.

10.11 If, however, for legal or administrative reasons the responsibility for notification
procedures is divided among two or more central government authorities, the Member
concerned shall provide to the other Members complete and unambiguous information on the
scope of responsibility of each of these authorities.

Article 11
Technical Assistance to Other Members

11.1  Members shall, if requested, advise other Members, especially the developing country
Members, on the preparation of technical regulations.

11.2  Members shall, if requested, advise other Members, especially the developing country
Members, and shall grant them technical assistance on mutually agreed terms and conditions
regarding the establishment of national standardizing bodies, and participation in the
international standardizing bodies, and shall encourage their national standardizing bodies to
do likewise.

11.3  Members shall, if requested, take such reasonable measures as may be available to
them to arrange for the regulatory bodies within their territories to advise other Members,
especially the developing country Members, and shall grant them technical assistance on
mutually agreed terms and conditions regarding:

1131 the establishment of regulatory bodies, or bodies for the assessment
of conformity with technical regulations; and

11.3.2 the methods by which their technical regulations can best be met.

11.4  Members shall, if requested, take such reasonable measures as may be available to
them to arrange for advice to be given to other Members, especially the developing country
Members, and shall grant them technical assistance on mutually agreed terms and conditions
regarding the establishment of bodies for the assessment of conformity with standards
adopted within the territory of the requesting Member.

11,5 Members shall, if requested, advise other Members, especially the developing country
Members, and shall grant them technical assistance on mutually agreed terms and conditions
regarding the steps that should be taken by their producers if they wish to have access to
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systems for conformity assessment operated by governmental or non-governmental bodies
within the territory of the Member receiving the request.

11.6  Members which are members or participants of international or regional systems for
conformity assessment shall, if requested, advise other Members, especially the developing
country Members, and shall grant them technical assistance on mutually agreed terms and
conditions regarding the establishment of the institutions and legal framework which would
enable them to fulfil the obligations of membership or participation in such systems.

11.7  Members shall, if so requested, encourage bodies within their territories which are
members or participants of international or regional systems for conformity assessment to
advise other Members, especially the developing country Members, and should consider
requests for technical assistance from them regarding the establishment of the institutions
which would enable the relevant bodies within their territories to fulfil the obligations of
membership or participation.

11.8 In providing advice and technical assistance to other Members in terms of
paragraphs 1 to 7, Members shall give priority to the needs of the least-developed country
Members.

Article 12
Special and Differential Treatment of Developing Country Members

12.1  Members shall provide differential and more favourable treatment to developing
country Members to this Agreement, through the following provisions as well as through the
relevant provisions of other Articles of this Agreement.

12.2  Members shall give particular attention to the provisions of this Agreement
concerning developing country Members' rights and obligations and shall take into account
the special development, financial and trade needs of developing country Members in the
implementation of this Agreement, both nationally and in the operation of this Agreement's
institutional arrangements.

12.3  Members shall, in the preparation and application of technical regulations, standards
and conformity assessment procedures, take account of the special development, financial and
trade needs of developing country Members, with a view to ensuring that such technical
regulations, standards and conformity assessment procedures do not create unnecessary
obstacles to exports from developing country Members.

124  Members recognize that, although international standards, guides or
recommendations may exist, in their particular technological and socio-economic conditions,
developing country Members adopt certain technical regulations, standards or conformity
assessment procedures aimed at preserving indigenous technology and production methods
and processes compatible with their development needs. Members therefore recognize that
developing country Members should not be expected to use international standards as a basis
for their technical regulations or standards, including test methods, which are not appropriate
to their development, financial and trade needs.
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12,5  Members shall take such reasonable measures as may be available to them to ensure
that international standardizing bodies and international systems for conformity assessment
are organized and operated in a way which facilitates active and representative participation
of relevant bodies in all Members, taking into account the special problems of developing
country Members.

12.6  Members shall take such reasonable measures as may be available to them to ensure
that international standardizing bodies, upon request of developing country Members,
examine the possibility of, and, if practicable, prepare international standards concerning
products of special interest to developing country Members.

12.7  Members shall, in accordance with the provisions of Article 11, provide technical
assistance to developing country Members to ensure that the preparation and application of
technical regulations, standards and conformity assessment procedures do not create
unnecessary obstacles to the expansion and diversification of exports from developing
country Members. In determining the terms and conditions of the technical assistance,
account shall be taken of the stage of development of the requesting Members and in
particular of the least-developed country Members.

12.8 It is recognized that developing country Members may face special problems,
including institutional and infrastructural problems, in the field of preparation and application
of technical regulations, standards and conformity assessment procedures. It is further
recognized that the special development and trade needs of developing country Members, as
well as their stage of technological development, may hinder their ability to discharge fully
their obligations under this Agreement. Members, therefore, shall take this fact fully into
account. Accordingly, with a view to ensuring that developing country Members are able to
comply with this Agreement, the Committee on Technical Barriers to Trade provided for in
Avrticle 13 (referred to in this Agreement as the "Committee") is enabled to grant, upon
request, specified, time-limited exceptions in whole or in part from obligations under this
Agreement. When considering such requests the Committee shall take into account the
special problems, in the field of preparation and application of technical regulations,
standards and conformity assessment procedures, and the special development and trade
needs of the developing country Member, as well as its stage of technological development,
which may hinder its ability to discharge fully its obligations under this Agreement. The
Committee shall, in particular, take into account the special problems of the least-developed
country Members.

12.9  During consultations, developed country Members shall bear in mind the special
difficulties experienced by developing country Members in formulating and implementing
standards and technical regulations and conformity assessment procedures, and in their desire
to assist developing country Members with their efforts in this direction, developed country
Members shall take account of the special needs of the former in regard to financing, trade
and development.

12.10 The Committee shall examine periodically the special and differential treatment, as

laid down in this Agreement, granted to developing country Members on national and
international levels.

INSTITUTIONS, CONSULTATION AND DISPUTE SETTLEMENT
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Article 13
The Committee on Technical Barriers to Trade

13.1 A Committee on Technical Barriers to Trade is hereby established, and shall be
composed of representatives from each of the Members. The Committee shall elect its own
Chairman and shall meet as necessary, but no less than once a year, for the purpose of
affording Members the opportunity of consulting on any matters relating to the operation of
this Agreement or the furtherance of its objectives, and shall carry out such responsibilities as
assigned to it under this Agreement or by the Members.

13.2  The Committee shall establish working parties or other bodies as may be appropriate,
which shall carry out such responsibilities as may be assigned to them by the Committee in
accordance with the relevant provisions of this Agreement.

13.3 It is understood that unnecessary duplication should be avoided between the work

under this Agreement and that of governments in other technical bodies. The Committee
shall examine this problem with a view to minimizing such duplication.

Article 14
Consultation and Dispute Settlement
14.1  Consultations and the settlement of disputes with respect to any matter affecting the
operation of this Agreement shall take place under the auspices of the Dispute Settlement
Body and shall follow, mutatis mutandis, the provisions of Articles XXII and XXIIl of GATT
1994, as elaborated and applied by the Dispute Settlement Understanding.
14.2 At the request of a party to a dispute, or at its own initiative, a panel may establish a
technical expert group to assist in questions of a technical nature, requiring detailed
consideration by experts.
14.3  Technical expert groups shall be governed by the procedures of Annex 2.
14.4  The dispute settlement provisions set out above can be invoked in cases where a
Member considers that another Member has not achieved satisfactory results under Articles 3,
4,7, 8 and 9 and its trade interests are significantly affected. In this respect, such results shall
be equivalent to those as if the body in question were a Member.
FINAL PROVISIONS
Article 15
Final Provisions

Reservations

15.1  Reservations may not be entered in respect of any of the provisions of this Agreement
without the consent of the other Members.
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Review

15.2  Each Member shall, promptly after the date on which the WTO Agreement enters
into force for it, inform the Committee of measures in existence or taken to ensure the
implementation and administration of this Agreement. Any changes of such measures
thereafter shall also be notified to the Committee.

15.3 The Committee shall review annually the implementation and operation of this
Agreement taking into account the objectives thereof.

15.4  Not later than the end of the third year from the date of entry into force of the WTO
Agreement and at the end of each three-year period thereafter, the Committee shall review the
operation and implementation of this Agreement, including the provisions relating to
transparency, with a view to recommending an adjustment of the rights and obligations of this
Agreement where necessary to ensure mutual economic advantage and balance of rights and
obligations, without prejudice to the provisions of Article 12. Having regard, inter alia, to the
experience gained in the implementation of the Agreement, the Committee shall, where
appropriate, submit proposals for amendments to the text of this Agreement to the Council for
Trade in Goods.

Annexes
155  The annexes to this Agreement constitute an integral part thereof.
ANNEX 1
TERMS AND THEIR DEFINITIONS FOR THE
PURPOSE OF THIS AGREEMENT

The terms presented in the sixth edition of the ISO/IEC Guide 2: 1991, General
Terms and Their Definitions Concerning Standardization and Related Activities, shall, when
used in this Agreement, have the same meaning as given in the definitions in the said Guide
taking into account that services are excluded from the coverage of this Agreement.

For the purpose of this Agreement, however, the following definitions shall apply:
1. Technical regulation

Document which lays down product characteristics or their related processes and
production methods, including the applicable administrative provisions, with which
compliance is mandatory. It may also include or deal exclusively with terminology, symbols,
packaging, marking or labelling requirements as they apply to a product, process or
production method.

Explanatory note

The definition in ISO/IEC Guide 2 is not self-contained, but based on the so-called
"building block™ system.
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2. Standard

Document approved by a recognized body, that provides, for common and repeated
use, rules, guidelines or characteristics for products or related processes and production
methods, with which compliance is not mandatory. It may also include or deal exclusively
with terminology, symbols, packaging, marking or labelling requirements as they apply to a
product, process or production method.

Explanatory note

The terms as defined in ISO/IEC Guide 2 cover products, processes and services.
This Agreement deals only with technical regulations, standards and conformity
assessment procedures related to products or processes and production methods.
Standards as defined by ISO/IEC Guide 2 may be mandatory or voluntary. For the
purpose of this Agreement standards are defined as voluntary and technical
regulations as mandatory documents. Standards prepared by the international
standardization community are based on consensus. This Agreement covers also
documents that are not based on consensus.

3. Conformity assessment procedures

Any procedure used, directly or indirectly, to determine that relevant requirements in
technical regulations or standards are fulfilled.

Explanatory note

Conformity assessment procedures include, inter alia, procedures for sampling,
testing and inspection; evaluation, verification and assurance of conformity;
registration, accreditation and approval as well as their combinations.

4. International body or system

Body or system whose membership is open to the relevant bodies of at least all
Members.

5. Regional body or system

Body or system whose membership is open to the relevant bodies of only some of the
Members.

6. Central government body

Central government, its ministries and departments or any body subject to the control
of the central government in respect of the activity in question.

Explanatory note:
In the case of the European Communities the provisions governing central

government bodies apply. However, regional bodies or conformity assessment
systems may be established within the European Communities, and in such cases
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would be subject to the provisions of this Agreement on regional bodies or
conformity assessment systems.

7. Local government body

Government other than a central government (e.g. states, provinces, Lander, cantons,
municipalities, etc.), its ministries or departments or any body subject to the control of such a
government in respect of the activity in question.

8. Non-governmental body

Body other than a central government body or a local government body, including a
non-governmental body which has legal power to enforce a technical regulation.

ANNEX 2

TECHNICAL EXPERT GROUPS

The following procedures shall apply to technical expert groups established in
accordance with the provisions of Article 14.

1. Technical expert groups are under the panel's authority. Their terms of reference and
detailed working procedures shall be decided by the panel, and they shall report to the panel.

2. Participation in technical expert groups shall be restricted to persons of professional
standing and experience in the field in question.

3. Citizens of parties to the dispute shall not serve on a technical expert group without
the joint agreement of the parties to the dispute, except in exceptional circumstances when the
panel considers that the need for specialized scientific expertise cannot be fulfilled otherwise.
Government officials of parties to the dispute shall not serve on a technical expert group.
Members of technical expert groups shall serve in their individual capacities and not as
government representatives, nor as representatives of any organization. Governments or
organizations shall therefore not give them instructions with regard to matters before a
technical expert group.

4, Technical expert groups may consult and seek information and technical advice from
any source they deem appropriate. Before a technical expert group seeks such information or
advice from a source within the jurisdiction of a Member, it shall inform the government of
that Member. Any Member shall respond promptly and fully to any request by a technical
expert group for such information as the technical expert group considers necessary and
appropriate.

5. The parties to a dispute shall have access to all relevant information provided to a
technical expert group, unless it is of a confidential nature. Confidential information provided
to the technical expert group shall not be released without formal authorization from the
government, organization or person providing the information. Where such information is
requested from the technical expert group but release of such information by the technical
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expert group is not authorized, a non-confidential summary of the information will be
provided by the government, organization or person supplying the information.

6. The technical expert group shall submit a draft report to the Members concerned with
a view to obtaining their comments, and taking them into account, as appropriate, in the final

report, which shall also be circulated to the Members concerned when it is submitted to the
panel.

ANNEX 3

CODE OF GOOD PRACTICE FOR THE PREPARATION, ADOPTION AND
APPLICATION OF STANDARDS

General Provisions

A For the purposes of this Code the definitions in Annex 1 of this Agreement shall
apply.
B. This Code is open to acceptance by any standardizing body within the territory of a

Member of the WTO, whether a central government body, a local government body, or a non-
governmental body; to any governmental regional standardizing body one or more members
of which are Members of the WTO; and to any non-governmental regional standardizing
body one or more members of which are situated within the territory of a Member of the
WTO (referred to in this Code collectively as "standardizing bodies" and individually as "the
standardizing body").

C. Standardizing bodies that have accepted or withdrawn from this Code shall notify this
fact to the ISO/IEC Information Centre in Geneva. The notification shall include the name
and address of the body concerned and the scope of its current and expected standardization
activities. The notification may be sent either directly to the ISO/IEC Information Centre, or
through the national member body of ISO/IEC or, preferably, through the relevant national
member or international affiliate of ISONET, as appropriate.

SUBSTANTIVE PROVISIONS

D. In respect of standards, the standardizing body shall accord treatment to products
originating in the territory of any other Member of the WTO no less favourable than that
accorded to like products of national origin and to like products originating in any other
country.

E. The standardizing body shall ensure that standards are not prepared, adopted or
applied with a view to, or with the effect of, creating unnecessary obstacles to international
trade.

F. Where international standards exist or their completion is imminent, the standardizing
body shall use them, or the relevant parts of them, as a basis for the standards it develops,
except where such international standards or relevant parts would be ineffective or
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inappropriate, for instance, because of an insufficient level of protection or fundamental
climatic or geographical factors or fundamental technological problems.

G. With a view to harmonizing standards on as wide a basis as possible, the
standardizing body shall, in an appropriate way, play a full part, within the limits of its
resources, in the preparation by relevant international standardizing bodies of international
standards regarding subject matter for which it either has adopted, or expects to adopt,
standards. For standardizing bodies within the territory of a Member, participation in a
particular international standardization activity shall, whenever possible, take place through
one delegation representing all standardizing bodies in the territory that have adopted, or
expect to adopt, standards for the subject matter to which the international standardization
activity relates.

H. The standardizing body within the territory of a Member shall make every effort to
avoid duplication of, or overlap with, the work of other standardizing bodies in the national
territory or with the work of relevant international or regional standardizing bodies. They
shall also make every effort to achieve a national consensus on the standards they develop.
Likewise the regional standardizing body shall make every effort to avoid duplication of, or
overlap with, the work of relevant international standardizing bodies.

I Wherever appropriate, the standardizing body shall specify standards based on
product requirements in terms of performance rather than design or descriptive
characteristics.

J. At least once every six months, the standardizing body shall publish a work
programme containing its name and address, the standards it is currently preparing and the
standards which it has adopted in the preceding period. A standard is under preparation from
the moment a decision has been taken to develop a standard until that standard has been
adopted. The titles of specific draft standards shall, upon request, be provided in English,
French or Spanish. A notice of the existence of the work programme shall be published in a
national or, as the case may be, regional publication of standardization activities.

The work programme shall for each standard indicate, in accordance with any
ISONET rules, the classification relevant to the subject matter, the stage attained in the
standard's development, and the references of any international standards taken as a basis. No
later than at the time of publication of its work programme, the standardizing body shall
notify the existence thereof to the ISO/IEC Information Centre in Geneva.

The notification shall contain the name and address of the standardizing body, the
name and issue of the publication in which the work programme is published, the period to
which the work programme applies, its price (if any), and how and where it can be obtained.
The notification may be sent directly to the ISO/IEC Information Centre, or, preferably,
through the relevant national member or international affiliate of ISONET, as appropriate.

K. The national member of ISO/IEC shall make every effort to become a member of
ISONET or to appoint another body to become a member as well as to acquire the most
advanced membership type possible for the ISONET member. Other standardizing bodies
shall make every effort to associate themselves with the ISONET member.

L. Before adopting a standard, the standardizing body shall allow a period of at least 60
days for the submission of comments on the draft standard by interested parties within the
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territory of a Member of the WTO. This period may, however, be shortened in cases where
urgent problems of safety, health or environment arise or threaten to arise. No later than at
the start of the comment period, the standardizing body shall publish a notice announcing the
period for commenting in the publication referred to in paragraphJ. Such notification shall
include, as far as practicable, whether the draft standard deviates from relevant international
standards.

M. On the request of any interested party within the territory of a Member of the WTO,
the standardizing body shall promptly provide, or arrange to provide, a copy of a draft
standard which it has submitted for comments. Any fees charged for this service shall, apart
from the real cost of delivery, be the same for foreign and domestic parties.

N. The standardizing body shall take into account, in the further processing of the
standard, the comments received during the period for commenting. Comments received
through standardizing bodies that have accepted this Code of Good Practice shall, if so
requested, be replied to as promptly as possible. The reply shall include an explanation why a
deviation from relevant international standards is necessary.

0. Once the standard has been adopted, it shall be promptly published.

P. On the request of any interested party within the territory of a Member of the WTO,
the standardizing body shall promptly provide, or arrange to provide, a copy of its most recent
work programme or of a standard which it produced. Any fees charged for this service shall,
apart from the real cost of delivery, be the same for foreign and domestic parties.

Q. The standardizing body shall afford sympathetic consideration to, and adequate
opportunity for, consultation regarding representations with respect to the operation of this
Code presented by standardizing bodies that have accepted this Code of Good Practice. It
shall make an objective effort to solve any complaints.
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