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ABSTRACT

The Diplomatic Protection as a state practice is an activity performed by
states to protect their national abroad and secure their interest, holding for a long
time and being internationally well respected as the International Customary Law.
The state may typically accord its diplomatic protection when its national residing
in a territory of another state has been diminished its right by denial of justice
under the domestic law of that state, or not been treated in accordance with the
International Minimum Standard of Treatment in protection for foreigners in the
territory of that state, for example, the discrimination on the denial of foreign
complainants’ acceptable requests for domestic legal justice against local offenders
diminishing the rights of the nationals of other states, or having no protection of
foreigners’ fundamental rights under the Human Rights Law leading to exhaustion of
local remedies. The state offering nationality to the victim shall therefore have a
degree of right to accord its diplomatic protection to its nationals by using

diplomatic negotiation or other means of peaceful settlement, or to provide
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appropriate prosecution under either International Court of Justice (ICJ) or the
International Arbitration in order to remedy the damage of its nationals.

However, the diplomatic protection of the state is entitled to protect its
subjects or legal persons. Therefore, the national state of nationals’ shall consider
different aspects of three important conditions occurred: 1) the victim of a violation
of international law arising from international wrongful act, 2) the victim has its right
of legal relationship with the state filing a claim against domestic party, and 3) the
victim is legally powerless to heal its damage inside that country (Exhaustion of
Local Remedies). In adoption of diplomatic protection rights, the state must be
viewed as the sole judge to decide whether its protection will be granted and when
it will cease. The state has right to accord diplomatic protection to its nationals
because there is no obligation to extend diplomatic protection all the time.

Moreover, the current rules of providing for diplomatic protection under
International Law have become more distinct in adoption than the previous
diplomatic protection with the codification of state practice for diplomatic
protection specified the details in the Draft Articles of the 2006 International Law
Commission Draft Articles on Diplomatic Protections. Even though some details of
these rules are appeared only Draft Articles, not Treaty and the United Nations
General Assembly also has not accepted any decision in this regard yet, and they
are only some articles under consideration, but in terms of their legal condition, it
must be considered that the codification of international customary law has already
been written. It can be assumed that only states’ expression of intent of different
views should be simultaneous agreed that the Draft Articles are as the resolution of
the United Nations General Assembly in terms of the regulation of International
Customary Law. Furthermore, this may lead to the preparation of United Nation

Convention of Diplomatic Protection in the future.

" Nationals means: A person who has nationality of the relevant state
exercising diplomatic protection. In this regard a national can be either a natural

person or juristic person.
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In this study, the author focused on the important condition of
diplomatic protection under the Draft Articles on Diplomatic Protection adopted by
the International Law Commission in order to protect Thai investors in China
because they had been confronted with domestic legal dispute with local investors
in Shenzhen City. They had not been paid back their compensation for losses or
damages caused by the wrongful act of Chinese investors, although the Chinese
court's final judgment ordered that the Chinese investors should pay back the
compensation to the Thai investors for the damages occurred. However, the
Chinese government officers still stayed the judgment execution, although the 1985
Agreement between the Government of the Kingdom of Thailand and the
Government of the People's Republic of China for the Promotion and Protection of
Investment has been established already. However, the Agreement does not
contain any provisions of diplomatic protection because it is considered as a part of
the International Law. Moreover, the legal protection for Thai-Chinese investors
under the Agreement is only regarded as an ordinary matter of Investment
Protection in accordance with general principles and rules of the International
Investment Law, not Diplomatic Protection in any way.

Therefore, the diplomatic protection for Thai investors in China may be
possible only when consistent with regulations of the International Customary Law.
Therefore, the government of Thailand has right whether to accord diplomatic
protection to its nationals or not. Even though Thailand has never used this right
before, but in the future, if a national of Thailand has an injury caused by an
internationally wrongful act with exhaustion of local remedies, the diplomatic
protection offering may be an appropriate approach adopted by Thailand to claim

for its nationals’ equitable rights and legal remedies for relevant damages.

Keywords: Diplomatic Protection, Exhaustion of Local Remedies, Draft Article on

Diplomatic Protection.
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3Chi‘t‘tharanjan,Amerasinghe Felix,Diplomatic Protection,(Oxford: Oxford Uni-
versity Press, 2008), p. 24.

“Ibid,, p.23.

>“It is an elementary principle of international law that a State is entitled to
protect its subjects, when injured by acts contrary to international law committed by
another State, from when they have been unable to obtain satisfaction through the
ordinary channels. By taking up the case of one of its subjects and by resorting to
diplomatic action or international judicial proceedings on his behalf, a State is in reali-
ty asserting its own rights-the right to ensure, in the person of its subjects, respect for

the rules of international law.”
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“United Nations, Draft Articles on Diplomatic Protection with commentaries
2006.

Ariticlel : For the purposes of the present draft articles, diplomatic protec-
tion consists of the invocation by a State, through diplomatic action or other means
of peaceful settlement, of the responsibility of another State for an injury caused by
an internationally wrongful act of that State to a natural or legal person that is a na-

tional of the former State with a view to the implementation of such responsibility.
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' STATUTE OF THE INTERNATIONAL COURT OF JUSTICE

Article 38 :

1. The Court, whose function is to decide in accordance with international
law such disputes as are submitted to it, shall apply:

a. international conventions, whether general or particular, establishing rules
expressly recognized by the contesting states;

b. international custom, as evidence of a general practice accepted as law;
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> Draft articles on Responsibility of States for Internationally Wrongful Acts:

Article 2. Elements of an internationally wrongful act of a State. There is an
internationally wrongful act of a State when conduct consisting of an action or omis-
sion:

(a) is attributable to the State under international law; and

(b) constitutes a breach of an international obligation of the State

* Ibid., p.35.

Draft articles on Responsibility of States for Internationally Wrongful Acts

Article 3. Characterization of an act of a State as internationally wrongful.
The characterization of an act of a State as internationally wrongful is governed by
international law. Such characterization is not affected by the characterization of the

same act as lawful by internal law.
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® United Nations, Ibid., p.28.
" Ibid., p.28.
Draft Articles on Diplomatic Protection: Article 2 : A State has the right to

exercise diplomatic protection in accordance with the present draft articles.
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° Ibid., p.29.

? “Within the limits prescribed by international law, a state may exercise dip-
lomatic protection by whatever means and to whatever extent it thinks fit, for it is its
own right that the state is asserting. Should the natural or legal person on whose be-
half it is acting consider that their rights are not adequately protected, they have no

remedy in international law.”
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" The 1930 Hague Convention on Certain Questions Relating to the Conflict
of Nationality Law: Article 1 : It is for each State to determine under its own law who
are its nationals. Supra note 4, p.32.

' United Nations, supra note 1, p.32.

" Shaw, Malcolm N, _International Law. 7th ed, (Cambridge: Cambridge Uni-

versity Press, 2014), p.588.
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" United Nations, supra note 1, pp.32-33.

" Ibid., p.31.

Article 4 of the ILC Draft Articles on Diplomatic Protection :

State of nationality of a natural person

For the purposes of the diplomatic protection of a natural person, a State of
nationality means a State whose nationality that person has acquired, in accordance
with the law of that State, by birth, descent, naturalization, succession of States, or in
any other manner, not inconsistent with international law.

1 supra note 1, p.32.

" Article 9, paragraph 1, of the Convention on the Elimination of All Forms
of Discrimination against Women provides that:

“States parties shall grant women equal rights to men to acquire, change or
retain their nationality. They shall ensure in particular that neither marriage to an al-

ien nor change of nationality by the husband during marriage shall automatically
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= Crawford, James, 8th ed, Brownlie’s Principles of Public International Law,

(Oxford University Press, United Kingdom, 2008), p.517.
% Shaw, Malcolm N, supra note 13, p.591.
# United Nations, supra note 1, p.35.
Article 5 of the ILC Draft Articles on Diplomatic Protection
Continuous nationality of a natural person
1. A State is entitled to exercise diplomatic protection in respect of a person

who was a national of that State continuously from the date of injury to the date of
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the official presentation of the claim. Continuity is presumed if that nationality existed
at both these dates.

2. Notwithstanding paragraph 1, a State may exercise diplomatic protection
in respect of a person who is its national at the date of the official presentation of
the claim but was not a national at the date of injury, provided that the person had
the nationality of a predecessor State or lost his or her previous nationality and ac-
quired, for a reason unrelated to the bringing of the claim, the nationality of the for-
mer State in a manner not inconsistent with international law.

3. Diplomatic protection shall not be exercised by the present State of na-
tionality in respect of a person against a former State of nationality of that person for
an injury caused when that person was a national of the former State of nationality
and not of the present State of nationality.

4. A State is no longer entitled to exercise diplomatic protection in respect of
a person who acquires the nationality of the State against which the claim is brought

after the date of the official presentation of the claim.
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" United Nations, supra note 1, p.41.

Draft article on Diplomatic Protection : Article 6

Multiple nationality and claim against a third State

1. Any State of which a dual or multiple national is a national may exercise
diplomatic protection in respect of that national against a State of which that person
is not a national.

2. Two or more States of nationality may jointly exercise diplomatic protec-
tion in respect of a dual or multiple national.

* United Nations, supra note 1, p.41.
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Article 4 : A State may not afford diplomatic protection to one of its nation-
als against a State whose nationality such person also possesses.

* Ibid., p.2.

Article 5 : Within a third State, a person having more than one nationality
shall be treated as if he had only one. Without prejudice to the application of its law
in matters of personal status and of any conventions in force, a third State shall, of
the nationalities which any such person possesses, recognise exclusively in its territory
either the nationality of the country in which he is habitually and principally resident,
or the nationality of the country with which in the circumstances he appears to be in
fact most closely connected.

% United Nations, supra note 1, p.42.
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* United Nations, supra note 1, p.34.

Article 9 A State of nationality of a corporation:

“For the purposes of the diplomatic protection of a corporation, the State of
nationality means the State under whose law the corporation was incorpo-rated.
However, when the corporation is controlled by nationals of another State or States

and has no substantial business activities in the State of incorporation, and the seat
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of management and the financial control of the corporation are both located in an-

other State, that State shall be regarded as the State of nationality.”
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Draft Articles on Diplomatic Protection

Article 10 Continuous nationality of a corporation ;

1. A State is entitled to exercise diplomatic protection in respect of a corpo-
ration that was a national of that State, or its predecessor State, continuously from
the date of injury to the date of the official presentation of the claim. Continuity is
presumed if that nationality existed at both these dates.

2. A State is no longer entitled to exercise diplomatic protection in respect of
a corporation that acquires the nationality of the State against which the claim is
brought after the presentation of the claim.

3. Notwithstanding paragraph 1, a State continues to be entitled to exercise
diplomatic protection in respect of a corporation which was its national at the date of
injury and which, as the result of the injury, has ceased to exist according to the law
of the State of incorporation.
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* United Nations, supra note 1, pp.55-56.
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Draft Articles on Diplomatic Protection
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Article 11 Protection of shareholders ;

The State of nationality of shareholders in a corporation shall not be entitled
to exercise diplomatic protection in respect of such shareholders in the case of an
injury to the corporation unless:

(a) The corporation has ceased to exist according to the law of the State of
incorporation for a reason unrelated to the injury; or

(b) The corporation had, at the date of injury, the nationality of the State al-
leged to be responsible for causing the injury, and incorporation in that State was re-
quired by it as a precondition for doing business there.

° Barcelona Traction (1970), supra note 24, para 64.
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* United Nations, supra note 1, p.66.

Article 12 Direct injury to shareholders

To the extent that an internationally wrongful act of a State causes direct in-
jury to the rights of shareholders as such, as distinct from those of the corporation
itself, the State of nationality of any such shareholders is entitled to exercise diplo-
matic protection in respect of its nationals.

*> Ahmadou Sadio Diallo., (2010) para. 93.

“The Court concludes on the fact before it that the companies, Africom-

Zaire and Africontainers-Zaire were not incorporated in such a ways that they would
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fall within the scope of protection by substitution in the sense of Article 11, para-
graph (b) of the ILC Draft Articles on Diplomatic Protection referred to by Guinea.
Therefore, the question of whether or not this paragraph of Article reflects customary

international law does not arise in this case,”
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> United Nations, supra note 1, p.70.

Draft Article on Diplomatic Protection : Article 14:

1. A State may not present an international claim in respect of an injury to a
national or other person referred to in draft article 8 before the injured person has,
subject to draft article 15, exhausted all local remedies.

2. “Local remedies” means legal remedies which are open to the injured
person before the judicial or administrative courts or bodies, whether ordinary or spe-
cial, of the State alleged to be responsible for causing the injury.

3. Local remedies shall be exhausted where an international claim, or re-
quest for a declaratory judgment related to the claim, is brought preponderantly on

the basis of an injury to a national or other person referred to in draft article 8.”



66

[

I3NTIRUNUANUN NS Fantnives ggﬁj’gﬂﬂdnmﬁmﬂizﬁwmslﬁmmmmL?ismw

aelunau Lﬁaqmﬂwé’ﬂmﬁﬁLmiw?m%suaq3§L€1’wamumuima°’ duaglinluunsnues

VYo 1

nsvvIunseRsssunglule 4 Feimualisy 1/1 neAULEsedlon 1@ tun1LB88IR U

’Jﬁﬂ’ﬁLLﬁ%(ﬂ’]&lﬂS@‘Uﬂ.{}]‘ViSJ’]EJﬂ'WEJ&LusU’ENGM IWEJQLﬁ?J‘Vi’WEJ %ﬂﬁﬁﬂ’]u%lﬂuuﬂﬂaﬁiimﬂ’] ﬁauﬂﬂa

v a a a

Vi3oR evuNgNazladnsaeen L iun1smnIanaiiommaudeie1audeneanung g

9 Y

aeluvesiginssiagsidianguunsauvilviifaanudents wiiinseuiunisigeigiaiy

devnaneluveawiazsgerauandeiuly fidemendeadignszuiunisefsssurisiunnay

Fgannsalisgavesdyraveswmuinuiinnuduasesmyald Tastuusgidnvedyya
Yosgdemenienadniunishiniuduaseaniyeld ulaziinisigatangidenieinmue

Y

[

numaderganudeniendd mnsggnnanvi Buduinszuiunisigeigivesigindald
duganlianunsaduasesneals

lagunns 14 1550 2 TingusvasAiioasuiefieanisigedsnig

[

ngvanefilateaneneluiginszvinin Tnefvuelifidemefomuanuniadeisiai

FomeniTliindunszuiunismaema vismadnases mafiawsing 9 ingraneneluvessy
Wveshunaulaingeaniaieg 13l 'nmmaﬁmimamw%’g Ivual g Ee e

WWene1Anudsny 1wy nssessuneniisnula ] ‘1/15‘UN YU L‘ﬁuéf‘u NI

'
=

¢ A o Yy 2 o a %%
gvssamiefin wielildundadfimnnugeanideslidvsvesmuluduiunsielilasuaia

' o
I [

Busssu qunadfsiigausiazdeddnarifiuuiuin dedutunoudsgdnssifindes

'
o

wazsjey

a

fuiunis Tnefinszuiuniseing q desnsgvinlaediuszdninim uazilanuniiuians

lun1sdumanuedsssuliwagidents dazduuaiasididesniiy Ay 1M1 5 Y89519UN
=~

U951l

YINANNUIY UIHST 14 955A 3 MUAUAIIMENNTT UUANUNIWHTEI8

dd‘y

audemenigluazinunldlunsdinddemeln ensuduaugfAvessydysfvesdisanios

[ a 1 I

Wity name S1sunamss dazlihanldteduiunsdinsgdioneadugldsuanudene

Ingnsannnisazfinidnignilanedu wszaztulunwuos azinnsanindeisondeiuiy

v a

Toi3ensesniinaudenielaensivessgnielaensinonuy1fvessy lneninduaii

deQ a

demelunsdifindunindduvessy vsefunuvessy Wudmiinys S53liansisenses

lngnse IngldnananuAuiuniems ¥3eAuYILrieoNIaNdas wirnAUEemgRnkiAY

U Y a

sHaAnsSunTes

'
aa =

Rvessgiiuanassunwasiiuana Faduanudemelnedeuesy 3

9

IaluwuvessgunuauyI@



67

o & =% &, o 14 a [ 1%
AIUTNUNUINGY U$51 14 mLﬂumimmmi‘wmmmmsg ylﬂ U

ANUEEMEABIMUAFUNUNINT SR AN en g luTedneay lagsgidnves

=

dldemeldarunsardrldunsnuganssuiunisniengraneatsluvessinseriialaiag

Hesanudiunaesulnemiiefuunuressy mndnisunsnusanssuiunisefsssuniely

o o a

Yy v a I a Yo = = 2 A = 2 a
LA QLﬁ?J‘V]']EJﬂE]'WQﬂ‘UQLaﬁﬂ'ﬁl@iUﬂ'ﬁLﬂEﬂﬁﬂﬂ'ﬂﬂJLaEJ‘VT']EJIﬂEJﬁULGUQ LMY UE IE AN

o

[

SynenAtionsluimmedanguunenisluveusazsgla

<9

NANAISUUANUNIWTEI8ANUL AL A1eTL U AENSSUNTSANS

NMHE5ENI19UTEALUNITIIUNLINTIIIAIEANANATOINIYALALTAIIiRAIIN AN

v 1

Aanadlidn munedis “FBnmsBeremengrunedadaliunyanadideniedngnisiiansan

Ud‘ a b

lngAanIeadAnsvedma nsen1iunaseswesigngnisensesliisassuinyeudmiuaiy

=

= A a 3 [ < = < 9y ¥ ] o o w & S = a
LﬁEJ‘VﬂEJ‘VILﬂﬂ?JUIM?WQSLUUﬂimiﬂﬂG]WM ANUUIINAIIINAAITUY ATLYYIYTIAINULFYAYNU

'
a

agnelusgignisenes Jamanedis nisiyaragidemelaldisnisiBergmenguunesis 9

Y 9

2 o A 1%

Fasgngniseneslidesiuiauulidalidwivaumsnagidomelaidignszuiunismeena

sl Y

A v o A = Y P v = A a & o
'Vi'i@LGU']?,jﬂigU’JUﬂqim’NUﬂﬂﬁaﬂsﬂaﬂiﬂwgﬂLiﬁ]ﬂﬁaﬂ LW911/1LE]EJ’JEJ'T@'J’]@JL?{EJVNSV]LﬂWGUU I@Iﬂiﬂ

Wvesdgyafgidemeldaiuisaddildunsnuganszuiunisainanilaauniiazduge

Y

o

NILUIUNTNINUAVDITTHYNITENT O

gnFag19luAf Ambatielos lANA1IDINITUUANUNINITLE B8N

a A o Al a Y v W ! By ca o R
ﬂquLaﬂﬁqﬂwuaqﬁLUiiWQﬂLiEJﬂiEJQW'JEJLGUUﬂu Iﬂﬂﬂm’a’a’l NHLAUNTILITNTBIINYBININ

Wereanudemeilednilusgiusesauannouinlugnisnserilunisseninssemeds

Y

INMNUEH8IAIULASN LA T LU EILAVUNESINDINTZUIUNITNANALYINUY WHEILNY
= va o P ¥ 1) 57
udmslddduneanuazainaunszuiunsteangrineagluilliungnsadnie”
1AL BNTIURIAIIUAUNIGYDIANINTNUANUNIINITLEEILTIAINY

dennenilegnglusgngniseniesnuilanadlilutedunaiiu deldaglananineinuae

'
v

LL@%E‘IQ’WNS‘W’Nﬂ{]%&J’]EJ‘U@QWﬁWﬂﬂ’]i‘iﬂmﬂﬂu%’]ﬂﬂ’]ﬂg‘&n&ﬂﬂ’ﬁmLﬁEJM’]EJﬂ’]EJEL‘L!‘i%WﬂﬂL%EJﬂ%EJ\‘i’JI’]

9 Y

a o

nunrag1els faralul

3.4.1.2 é’msmzu,axamuzmengwmwawé’nmwuwumq 188781

> Ambatielos Arbitration, I.L.R., 1956, cited by D.J. Harris, Cases and Materials

on International Law,6th ed, (London:Sweet & Maxwell, 2004), p. 647.
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* United Nations, supra note 1, p.76.

Draft Articles on Diplomatic Protection: Article 15

(a) There are no reasonably available local remedies to provide effective
redress, or the local remedies provide no reasonable possibility of such redress;

(b) There is undue delay in the remedial process which is attributable to the
State alleged to be responsible;

(c) There was no relevant connection between the injured person and the
State alleged to be responsible at the date of injury;

(d) The injured person is manifestly precluded from pursuing local reme-dies;
or

(e) The State alleged to be responsible has waived the requirement that lo-
cal remedies be exhausted.”

“ Ibid., p.77.
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Article 17 Special rules of international law “The present draft articles do not
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ANARNUIN N
2006 DRAFT ARTICLES ON DIPLOMATIC PROTECTION

Text adopted by the International Law Commission at its fifty-eighth

session, 2881st meeting in Geneva, Switzerland on 30 May 2006

PART ONE GENERAL PROVISIONS

ARTICLE 1 DEFINITION AND SCOPE

For the purposes of the present draft articles, diplomatic protection consists
of the invocation by a State, through diplomatic action or other means of peaceful
settlement, of the responsibility of another State for an injury caused by an interna-
tionally wrongful act of that State to a natural or legal person that is a national of the

former State with a view to the implementation of such responsibility.

ARTICLE 2 RIGHT TO EXERCISE DIPLOMATIC PROTECTION

A State has the right to exercise diplomatic protection in accordance with the

present draft articles.

PART TWO NATIONALITY
Chapter | General Principles

ARTICLE 3 PROTECTION BY THE STATE OF NATIONALITY

1. The State entitled to exercise diplomatic protection is the State of national-
ity.
2. Notwithstanding paragraph 1, diplomatic protection may be exercised by a

State in respect of a person that is not its national in accordance with draft article 8.

Chapter Il Natural Persons
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ARTICLE 4 STATE OF NATIONALITY OF A NATURAL PERSON

States concerned shall cooperate in good faith and, as necessary, seek the as-
sistance of one or more competent international organizations in preventing signifi-

cant transboundary harm or at any event in minimizing the risk thereof.

ARTICLE 5 CONTINUOUS NATIONALITY OF A NATURAL PERSON

1. A State is entitled to exercise diplomatic protection in respect of a person
who was a national of that State continuously from the date of injury to the date of
the official presentation of the claim. Continuity is presumed if that nationality existed

at both these dates.

2. Notwithstanding paragraph 1, a State may exercise diplomatic protection in
respect of a person who is its national at the date of the official presentation of the
claim but was not a national at the date of injury, provided that the person had the
nationality of a predecessor State or lost his or her previous nationality and acquired,
for a reason unrelated to the bringing of the claim, the nationality of the former State

in a manner not inconsistent with international law.

3. Diplomatic protection shall not be exercised by the present State of na-
tionality in respect of a person against a former State of nationality of that person for
an injury caused when that person was a national of the former State of nationality

and not of the present State of nationality.

4. A State is no longer entitled to exercise diplomatic protection in respect of
a person who acquires the nationality of the State against which the claim is brought

after the date of the official presentation of the claim.

ARTICLE 6 MULTIPLE NATIONALITY AND CLAIM AGAINST A THIRD STATE

1. Any State of which a dual or multiple national is a national may exercise
diplomatic protection in respect of that national against a State of which that person

is not a national.

2. Two or more States of nationality may jointly exercise diplomatic protection

in respect of a dual or multiple national.
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ARTICLE 7 MULTIPLE NATIONALITY AND CLAIM AGAINST A STATE OF NATIONALITY

Any decision in respect of the authorization of an activity within the scope of
the present articles shall, in particular, be based on an assessment of the possible
trans boundary harm caused by that activity, including any environmental impact as-

sessment.

ARTICLE 8 STATELESS PERSONS AND REFUGEES

1. A State may exercise diplomatic protection in respect of a stateless person
who, at the date of injury and at the date of the official presentation of the claim, is

lawfully and habitually resident in that State.

2. A State may exercise diplomatic protection in respect of a person who is
recognized as a refugee by that State, in accordance with internationally accepted
standards, when that person, at the date of injury and at the date of the official
presentation of the claim, is lawfully and habitually resident in that State.

3. Paragraph 2 does not apply in respect of an injury caused by an interna-

tionally wrongful act of the State of nationality of the refugee.

Chapter Il Legal Persons

ARTICLE 9 STATE OF NATIONALITY OF A CORPORATION

For the purposes of the diplomatic protection of a corporation, the State of
nationality means the State under whose law the corporation was incorporated.
However, when the corporation is controlled by nationals of another State or States
and has no substantial business activities in the State of incorporation, and the seat
of management and the financial control of the corporation are both located in an-

other State, that State shall be regarded as the State of nationality.
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ARTICLE 10 CONTINUOUS NATIONALITY OF A CORPORATION

1. A State is entitled to exercise diplomatic protection in respect of a corpora-
tion that was a national of that State, or its predecessor State, continuously from the
date of injury to the date of the official presentation of the claim. Continuity is pre-

sumed if that nationality existed at both these dates.

2. A State is no longer entitled to exercise diplomatic protection in respect of
a corporation that acquires the nationality of the State against which the claim is

brought after the presentation of the claim.

3. Notwithstanding paragraph 1, a State continues to be entitled to exercise
diplomatic protection in respect of a corporation which was its national at the date of
injury and which, as the result of the injury, has ceased to exist according to the law

of the State of incorporation.

ARTICLE 11 PROTECTION OF SHAREHOLDERS

A State of nationality of shareholders in a corporation shall not be entitled to
exercise diplomatic protection in respect of such shareholders in the case of an injury

to the corporation unless:

(a) the corporation has ceased to exist according to the law of the State of in-

corporation for a reason unrelated to the injury; or

(b) the corporation had, at the date of injury, the nationality of the State al-
leged to be responsible for causing the injury, and incorporation in that State was re-

quired by it as a precondition for doing business there.

ARTICLE 12 DIRECT INJURIES TO SHAREHOLDERS

To the extent that an internationally wrongful act of a State causes direct inju-
ry to the rights of shareholders as such, as distinct from those of the corporation it-
self, the State of nationality of any such shareholders is entitled to exercise diplomat-

ic protection in respect of its nationals.
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ARTICLE 13 OTHER LEGAL PERSONS

The principles contained in this chapter shall be applicable, as appropriate, to

the diplomatic protection of legal persons other than corporations.

PART THREE LOCAL REMEDIES

ARTICLE 14 EXHAUSTION OF LOCAL REMEDIES

1. A State may not present an international claim in respect of an injury to a
national or other person referred to in draft article 8 before the injured person has,

subject to draft article 15, exhausted all local remedies.

2. “Local remedies” means legal remedies which are open to an injured per-
son before the judicial or administrative courts or bodies, whether ordinary or special,

of the State alleged to be responsible for causing the injury.

3. Local remedies shall be exhausted where an international claim, or request
for a declaratory judgement related to the claim, is brought preponderantly on the

basis of an injury to a national or other person referred to in draft article 8.

ARTICLE 15 EXCEPTIONS TO THE LOCAL REMEDIES RULE

Local remedies do not need to be exhausted where:

(a) there are no reasonably available local remedies to provide effective re-

dress, or the local remedies provide no reasonable possibility of such redress;

(b) there is undue delay in the remedial process which is attributable to the

State alleged to be responsible;

(c) there was no relevant connection between the injured person and the

State alleged to be responsible at the date of injury;
(d) the injured person is manifestly precluded from pursuing local remedies; or

(e) the State alleged to be responsible has waived the requirement that local

remedies be exhausted.
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ARTICLE 16 ACTIONS OR PROCEDURES OTHER THAN DIPLOMATIC PROTECTION

The rights of States, natural persons, legal persons or other entities to resort
under international law to actions or procedures other than diplomatic protection to
secure redress for injury suffered as a result of an internationally wrongful act, are not

affected by the present draft articles.

ARTICLE 17 SPECIAL RULES OF INTERNATIONAL LAW

The present draft articles do not apply to the extent that they are incon-
sistent with special rules of international law, such as treaty provisions for the protec-

tion of investments.

ARTICLE 18 PROTECTION OF SHIPS’ CREW

The right of the State of nationality of the members of the crew of a ship to
exercise diplomatic protection is not affected by the right of the State of nationality
of a ship to seek redress on behalf of such crew members, irrespective of their na-
tionality, when they have been injured in connection with an injury to the vessel re-

sulting from an internationally wrongful act.

ARTICLE 19 RECOMMENDED PRACTICE

A State entitled to exercise diplomatic protection according to the present

draft articles, should:

(a) give due consideration to the possibility of exercising diplomatic protection,

especially when a significant injury has occurred;

(b) take into account, wherever feasible, the views of injured persons with re-
gard to resort to diplomatic protection and the reparation to be sought; and
(c) transfer to the injured person any compensation obtained for the injury from the

responsible State subject to any reasonable deductions
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ANANUIN U
AGREEMENT
BETWEEN
THE GOVERNMENT OF THE PEOPLE'S REPUBLIC OF CHINA
AND
THE GOVERNMENT OF THE KINGDOM OF THAILAND

FOR THE PROMOTION AND PROTECTION OF INVESTMENTS

The Government of the People's Republic of China and the Government of
the Kingdom of Thailand;

Desiring to create favourable conditions for greater economic cooperation
between both States and, in particular, for the investments by nationals and
companies of one State in the territory of the other State based on the principles of
equality and mutual benefit;

Recognizing that the encouragement of such investments and the reciprocal
protection of investments under international agreement will be conducive to the
stimulation of business initiative of investors and will increase prosperity in both

States; Have agreed as follows:

Article 1
For the purpose of this Agreement:
(1) The term "national" shall mean any natural person who possesses

nationality of either Contracting Party in accordance with the laws in force in that



121

Contracting Party;
(2) The term "companies" shall mean juridical persons incorporated or

constituted in the territory of either Contracting Party in accordance with the laws in
force in that Contracting Party whether or not with limited liability and whether or

not for pecuniary profit;
(3) The term "investments" shall mean every kind of assets as permitted by

each Contracting Party in accordance with its laws and regulations and shall include,

in particular, but not exclusively:

(a) Movable and immovable property and any other property rights such as

mortgages, liens or pledges;

(b) Shares, stock and debentures of companies or interests in the property of

such companies;

(c) Claims to money or to any performance under contract having a financial

value;
(d) Intellectual property rights and goodwill,

(e) Business concessions conferred by law or under contract, if permitted by

law, including concessions to search for, cultivate, extract or exploit natural resources;
(4) The term "returns” shall mean the amounts yielded by an investment
and, in particular, though not exclusively, shall include profits, interests, capital
gains, dividends, royalties or fees.
Article 2

(1) The benefits of this Agreement shall apply only in cases where invest-

ments of the nationals and companies of one Contracting Party in the
territory of the other Contracting Party have been specifically approved in writing

by the competent authority of the latter Contracting Party.
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(2) Nationals and companies of either Contracting Party shall be free to
apply for such approval in respect of any investment whether made before or after
the entry into force of this Agreement.

(3) When granting approval in respect of any investment the approving
Contracting Party shall be free to lay down appropriate conditions.

Article 3

(1) Each Contracting Party shall, having regard to its plans and
policies, encourage and facilitate investments in its territory by the nationals and
companies of the other Contracting Party.

(2) Investments of nationals and companies of one Contracting Party in the
territory of the other Contracting Party shall enjoy the most constant protection
and security under the laws of the latter Contracting Party.

Article 4

(1) (@) Investments of nationals and companies of one Contracting Party in the
territory of the other Contracting Party, and also the returns therefrom, shall receive
treatment which is equitable and not less favourable than that received in respect of

the investments and returns by the nationals and companies of any third State.
(b) Each Contracting Party shall, in its territory, accord to nationals and

companies of the other Contracting Party as regards the management, use,

enjoyment or disposal of their investments, treatment which is equitable and not

less favourable than that it accords to the nationals and companies of any third

State.

(2) Each Contracting Party shall observe any commitment, additional to those
specified in this Agreement, entered into with nationals and companies of the other

Contracting Party as regards their investments in accordance with its laws. If there is
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any change in such laws of one Contracting Party, nationals and companies of the
other Contracting Party shall observe the new laws, but the former Contracting Party
shall make reasonable arrangements for the appropriate interest of the said nationals

and companies.
Article 5

(1) (@) Only for the public interest and against compensation,
may either Contracting Party expropriate, nationalize or take similar measures
against investments of nationals or companies of the other Contracting Party in its
territory. Such compensation shall be equivalent to the appropriate value of the
expropriated investments, shall be effectively realisable, shall be made without
undue delay and shall, subject to the provisions of paragraph (2) of Article 6, be
freely transferable.

(b) The legality of any expropriation, nationalization or similar measures
mentioned above shall be subject to review by the competent court of the
Contracting Party taking the expropriatory measures.

(c) In any event, for the purpose of determining the appropriate value of the

expropriated investments mentioned in this Article, the investments of the nationals
or companies of either Contracting Party shall receive treatment not less favourable
than that accorded by the other Contracting Party to similar investments of the na-

tionals or companies of any third State

(2) Where a Contracting Party expropriates the investments of a company
which is incorporated or constituted under the laws in force in any part of its
territory, and in which a national or company of the other Contracting Party owns
shares, it shall ensure that the provisions of paragraph (1) of this Article are

applied to the extent necessary to guarantee the compensation as specified therein



124

to such national or company of the other Contracting Party who is the owner of
those shares.

(3) Where investments of a national or company of one Contracting Party in

the territory of the other Contracting Party suffer loss owing to war or other armed
conflict, a state of national emergency, revolt or riot in the territory of the other

Contracting Party, the national or company concerned shall be accorded treatment,
as regards the relevant assistance which may be adopted by the other Contracting
Party, not less favourable than that [which] would be accorded in the same circum-

stances to a national or company of any third State.

(4) Without prejudice to the foregoing provisions of this Article, the nationals

and companies of one Contracting Party shall, in respect of any matter

dealt with therein, be accorded in the territory of the other Contracting Party treat-

ment not less favourable than that accorded to the nationals and companies of
any third State.
Article 6

(1) Each Contracting Party shall guarantee the nationals or companies of the
other Contracting Party the free transfer of their investments and their returns there-

from held in the territory of the former Contracting Party, including:

(a) Profits, dividends, interests and other legitimate income;

(b) Amounts from liquidation of investments;

(c) Repayments made pursuant to a loan agreement in connection with
investments;

(d) Licence fees in Article 1 (3) (d);

(e) Payments of technical assistance or technical service and management

fees;

(f) Normal earnings of nationals of the other Contracting Party in connection
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with an investment in the territory of the former Contracting Party;

(g) Payments for the amount of compensation of the expropriation under
Article 5.

(2) In case wheie large amounts of compensation have been paid by one
Contracting Party in pursuance of Article 5, the Contracting Party concerned may
require the transfer thereof to be made in reasonable installments.

(3) The free transfer mentioned in paragraph (1) of this Article shall be made

at the official (selling) exchange rate prevailing in the Contracting Party accepting
the investments on the date of transfer in freely transferable currency.

Article 7

(1) If either Contracting Party or an agency designated by it
makes payment to its national or company under a policy of insurance covering

non-commercial risks, which it has given in respect of any investment of that national
or company or any part thereof in the territory of the other Contracting Party, the lat-

ter Contracting Party shall recognize:

(a) The assignment, whether under law or pursuant to a legal transaction, of

any right or claim from such national or company to the former Contracting Party
or its designated agency; and

(b) That the former Contracting Party or its designated agency is entitled by

virtue of subrogation to exercise the rights and enforce the claims of its
predecessor in title to the same extent that it may have insured.

(2) If the former Contracting Party acquires amounts in the lawful currency
of the other Contracting Party or credits thereof by virtue of an assignment under
subparagraph (a) of paragraph (1) of this Article, such amounts and credits shall

be freely available to the former Contracting Party for the purpose of meeting its
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expenditure in the territory of the latter Contracting Party. The transfer outside

the territory of the amounts and credits shall be subject to the provisions of para-

graph (2) of Article 6.
Article 8

The treatment not less favourable than that accorded to the nationals and compa-
nies of any third State mentioned in this Agreement shall be accorded uncondition-
ally and without undue delay, but shall not be construed so as to oblige one Con-
tracting Party to extend to the nationals and companies of the other Contracting Par-
ty the benefit of any treatment, preference or privilege which may be extended by

the former Contracting Party by virtue of:

(@) The formation or extension of a customs union or a free trade area or a
common external tariff area or a monetary union or a regional association for eco-

nomic cooperation; or

(b) The adoption of an agreement designed to lead to the formation or exten-

sion of such a union or area within a reasonable length of time; or

(c) Any arrangement with a third country or countries in the same geographical

region designed to promote regional cooperation in the economic, social,
labour, industrial or monetary fields within the framework or specific projects; or

(d) The grant to a particular person or company of the status of a "promoted
person" under the laws of the Kingdom of Thailand on the promotion of investment;

or

(e) The grant to a particular person or company of the status of a "favoured
person" under the laws of the People's Republic of China on the promotion of in-

vestment; or

(f) Any international agreement or arrangement, or any domestic legislation,

relative wholly or mainly to taxation.

Article 9
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(1) Disputes between the Contracting Parties concerning the interpretation or
application of this Agreement shall, if possible, be settled through consultation or ne-

gotiation.
(2) I a dispute between the Contracting Parties cannot thus be settled

within six months, it shall, at the request of either Contracting Party, be submitted to

an arbitral tribunal.
(3) Such arbitral tr bunal shall be constituted for each individual case as
follows:

(a) Each Contracting Party shall appoint one member, and these two members
shall then select a national of a third State which has diplomatic relations with both

Contracting Parties, who, on approval by the two Contracting Parties,
shall be appointed Chairman of the tribunal;

(b) The said members shall be appointed within two months, and the Chair-

man within four months, from the date on which either Contracting Party has
informed the other Contracting Party that it proposes to submit the dispute to
an arbitral tribunal.

(4) If, within the periods specified in paragraph (3) of this Article, the
necessary appointments have not been made, either Contracting Party may, in the
absence of any other relevant agreement, invite the President of the International
Court of Justice to make the necessary appointments. If the President is a national
of either Contracting Party or if he is otherwise prevented from discharging the

said function, the Vice-president shall be invited to make the necessary appoint-
ments. If the Vice-President is a national of either Contracting Party or if he, too, is
prevented from discharging the said function, the member of the International Court
of Justice next in seniority, who is not a national of either Contracting Party, shall be

invited to make the necessary appointments.



128

(5) (@) The arbitral tribunal shall reach its decision by a majority of votes.
Such decision shall be binding on both Parties.
(b) The cost of its own member and of its representation in the arbitral

proceedings shall be borne by each Contracting Party and the cost of the Chairman

and the remaining costs shall be borne in equal parts by the two Contracting Parties.

(@) In all respects other than those specified in subparagraphs (a) and (b) of

this paragraph, the arbitral tribunal shall determine its own procedure.
(d) The arbitral tribunal shall give the explanation of the basis of its award.

Article 10

The Agreement shall enter into force thirty days after the date on which both
Contracting Parties have notified each other that they have fulfilled their respective
internal legal procedures and shall remain in force for an initial period often years. It
she.ll thereafter continue in force indefinitely, subject to the right of either Contract-
ing Party to terminate it by twelve months prior notice in writing to the other Con-
tracting Party, which may be given at any time after the expiry of the ninth year.
However, with respect to an investment approved while the Agreement is in force, its
provisions shall continue to have effect for a period of ten years from the date of its

termination.

IN WITNESS WHEREOF, the undersigned, duly authorised thereto by their
respective Governments, have signed this Agreement.

DONE in duplicate at Bangkok, this Twelfth Day of March, in the One

Thousand Nine Hundred and Eighty-Five Year of the Christian era, corresponding to
the Two Thousand Five Hundred and Twenty-Eight Year of the Buddhist era, in the

Chinese, Thai and English languages, all texts being equally authentic.

In case of divergency of interpretation the English text shall prevail.
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For the Government of For the Government of People's the

the Kingdom of Thailand Republic of China

[Signed — Signé] 1 [Signed — Signé]2
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PROTOCOL

On signing the Agreement between the Government of the People's Republic
of China and the Government of the Kingdom of Thailand for the Promotion and Pro-
tection of Investments, the duly authorized representatives of both Parties have
agreed upon the following provisions which constitute an integral part of this Agree-

ment:

1. (@) As regards the free transfer mentioned in Article 6(1) and (3) of this
Agreement, in relation to the People's Republic of China, the free transfer shall be
effected in accordance with the foreign exchange control laws and regulations of
the People's Republic of China, from the foreign exchange deposit account of the
nationals and companies of the Kingdom of Thailand or of the enterprises in which
the nationals and companies of the Kingdom of Thailand have invested either
solely or jointly in the territory of the People's Republic of China.

(b) In case the foreign exchange deposit account mentioned above does not
have sufficient foreign exchange for the transfer, the competent authority of the
Government of the People's Republic of China shall, under the following
conditions, provide the foreign exchange needed for the conversion of local
currency into freely convertible currency so as to effectuate the transfer abroad:

(i) The amount mentioned in Article 6 (1) (b) (d) (f) and (g) of this Agreement;

(i) The amount mentioned in Article 6 (1) (c) of this Agreement, which has

been guaranteed by the Bank of China;

(iii) The amount mentioned in Article 6 (1) (a) and (e) of this Agreement de-
rived from the enterprises in which the nationals and companies of the Kingdom of
Thailand have invested either solely or jointly in the territory of the People's Republic

of China, which have been given specific approval by the competent
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authority of the Government of the People's Republic of China to sell their products

or to provide services mainly in the territory of the People's Republic of China.

(c) As regards the transfer of the amount mentioned in Article 6 (1) (a), (c) and

(e) of this Agreement, if the laws and regulations of the People's Republic of
China provide more favourable treatment than that specified above, such more
favourable treatment shall apply to the nationals and companies of the Kingdom
of Thailand, who have invested in the People's Republic of China.

(d) If there is any difficulty in transfering the amount mentioned in Article 6 (1)

(), (c) and (e) of this Agreement, the nationals and companies of the

Kingdom of Thailand, who have invested in the People's Republic of China, may
make an application to the competent authority of the Government of the People's
Republic of China; such authority will give the most sympathetic consideration

and provide possible assistance.

2. (a) As regards the free transfer mentioned in Article 6 (1) and (3) of this
Agreement, in relation to the Kingdom of Thailand, the free transfer shall be
effected in accordance with the laws and regulations of the Kingdom of Thailand
and consistent with rights and obligations of the Kingdom of Thailand as a
member to the Internalional Monetary Fund (IMF);

(b) The transfer referred to in paragraph 2 (a) above shall, subject to the
consideration of the competent authority of the Kingdom of Thailand, be effected

on the basis of recipiocity and the competent authority of the Kingdom of Thailand
will give the most sympathetic consideration to every transfer requested by the na-
tionals and companies of the People's Republic of China in order to render favoura-

ble treatment.

IN WITNESS WHEREOQF, the undersigned, duly authorised thereto by their
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respective Governments, have signed this Protocol.
DONE in Duplicate at Bangkok, this Twelfth Day of March, in the One

Thousand Nine Hundred and Eighty-Five Year of the Christian era, corresponding to
the Two Thousand Five Hundred and Twenty-Eight Year of the Buddhist era, in the

Chinese, Thai and English languages, all texts being equally authentic.

In case of divergence of interpretation the English text shall prevail.

For the Government of For the Government of the

the Kingdom of Thailand People’s Republic of China

[Signed — Signé] 1 [Signed — Signé]2
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