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ABSTRACT

A director owns fiduciary duties to the company that he serves, he,
therefore, must not place himself in a position of the conflict of interest. However,
with access to the corporation’s information, such as business plans or investment
opportunities, it is possible that the director would use this advantage and exploit his
position as the company’s director for personal benefit. This is most likely to occur
to the director of a listed company, with the experience and expertise in the
company’s business, who might be appointed as a director of other companies with
similar nature of business or competing with the company’s business.

Pursuant to the Securities and Exchange Act B.E. 2535, exploitation of
corporate opportunity was considered conflict of interest. Nevertheless, no
guidelines on consideration of the corporate opportunity that rightfully belongs to
the company and scope of exceptions for the director to take the corporate
opportunity, without being considered putting himself in a situation where the
conflict of interest arose, have been established. As a consequence, it remains
unclear that which types of corporate opportunity rightfully belonging to the
company that, once taken by the director, would constitute a breach of fiduciary

duty.



(@)

Upon the study of Corporate Opportunity Doctrine, a jurisprudence of
the common law system, the study shows two specific applicable delimitations of
corporation’s business prospect, admissible by the court, which are the Interest or
Expectancy principle and the Line of Business principle — meaning that the
corporation must once benefit from the opportunity and show any sign of interest in
it, and the opportunity is within the corporation’s line of business or in any
subsequent development of the line itself, respectively.

According to the study, in case that the director presents the corporate
opportunity to the company and the company rejects it, the director might take the
opportunity himself without causing the conflict of interest. Moreover, the
exemptions where the director is able to pursue the corporate opportunity immediately
without constituting a breach of fiduciary duty are investing in shares that rightfully
belongs to the company, but the number of shares purchased are not sufficient to
make the director become a significant shareholder, and the situation where the
corporation waives the right to have the corporate opportunity presented to it.

The author hereby proposes to define corporate opportunity in the sense
that the corporation once benefits from the business opportunity, or once holds an
interest in it, including the one with a similar nature of the corporation’s business or
the one that will be beneficial to the business expansion of the company so that it
will create the atmosphere of clarity and can benefit both the director and the
corporation. Furthermore, the author suggests establishing guidelines on how to
pursue the corporate opportunity without being considered the conflict of interest,
which are the situation where the opportunity has already been presented to the
Board of Directors, where the director acquires shares that do not make him become
a significant shareholder, and where the corporation properly declines the proposal
of the business opportunity. This will, as a result, enable the director to perform his

duty well and maintain the rights of the listed company.

Keywords: Corporate Opportunity, Director, Listed Company
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* 620/0ECD Principles of Corporate Governance, Part VI. The responsibilities
of the board
“D. The board should fulfil certain key functions, including:
1. Reviewing and guiding corporate strategy, major plans of action, risk
management policies and procedures, annual budgets and business plans; setting
performance objectives; monitoring implementation and corporate performance;

and overseeing major capital expenditures, acquisitions and divestitures.”
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1. andulavudeyaiiiiieans (fully informed basis)

2. 1p8lanungasn (in good faith)

*" G20/0ECD Principles of Corporate Governance, supra note 13, p.52.
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lupd Smith v. Van Gorkom Tud a.f. 1985 Fesindulagmiagiaauraszinaiwls (Delaware

* Ibid,
* MBCA § 8.30. Standards of Conduct for Directors
(c) In discharging board or committee duties a director shall disclose, or
cause to be disclosed, to the other board or committee members information not
already known by them but known by the director to be material to the discharge of
their decision-making or oversight functions, except that disclosure is not required to
the extent that the director reasonably believes that doing so would violate a duty
imposed under law, a legally enforceable obligation of confidentiality, or a

professional ethics rule.
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Jowaasslupfiifiegin w1e Van Gorkom Ussmunssunisuas
Usgs i miAuimsvesuiev Trans Union Tfidiasanvnevuvesuddnlsiuuiem
Marmon Group @suiynslague Jay Pritzker tlenmsausiuians tngfmuasiaifulisn
ngamuwiieesians Tnefimsuinwmdetunssunisuisndnifiesauieawintu was
nssunsdu 9 elalldSifiude deundledeturounsuimunsensuteulunisviedu we
Gorkom FsthiaueiFosdsnanrenniznssuns augnssunsideysinisuevulasendunis
thiauedoyavesnssunmsiiissszezinandy q wihi

AaldFaAuNINTEYiUeIAMENTIINITUSEM Trans Union 1iRsd]

“@Iauiud NITUNITYEIUSHY Trans Union axidinmirilusiug
dlasunalinelesagaoiu Inonisliliteyaiidogedvaumgaunauaziiioswanonis
andulalunislinaisiunenIsmavsiuaenisveuie Pritzker uazlulailninearszainy
siuniid o isindulsoe naummaunavesieulunisevsinveves Pritzker””

PnAmfinInwRInakansbiiuInssunsazseaelaldlunis
UUAwhd Tnglunisfiansandaduladuiunisle q axfedideyauszneunisdnaulad
AsUTUganesonsidnaeiitalaetaumnaung

uanani 1wl A, 1996 MarueeIuiasgnaIuas (Delaware

[y

Court of Chancery) ladnduiiganunisyiuthinduataussvnaesnssunsiiluad in re

Y

Caremark International Inc. Derivative Litigation

** Smith v. Van Gorkom 488 A.2d 858 (Del. 1985) at 893
“IWle hold that the directors of Trans Union breached their fiduciary duty
to their stockholders (1) by their failure to inform themselves of all information
reasonably available to them and relevant to their decision to recommend the
Pritzker merger; and (2) by their failure to disclose all material information such as a
reasonable stockholder would consider important in deciding whether to approve

the Pritzker offer.”



26

Tuafiil ffiovfuresu3sm Caremark International l¢flasnssunis
uuuTElaenaamitnssumsuidvasfianiiinszvinnissenusesinsz fadeaainlsl
gualviuiemilszuumuauanelu (Interal Control System) Mvsnzanaudumaligning
yesuTEnnsgyiniangvaneifsatunsliuinsiuguam  ilvusdndeadodlsudu

IIUIUNIN

(%
Yo A

maldfnauRsiumsihmihivesnaznssunslifal
“msindulediulngjvesuivniinsyianudimhngaudusyye
duAndulasludoeiuagivawsusvemnssunts lunngme vxdedlinssunisineis
#oan1so1uralunIsnseviiia s yuInseusIn n3elugsnssugunIsAIVUTINAINIG 115
WasuUadlnRa UL MTABUMYA s 51U IMATUSISUAL NS A IIARAO VLYY

a 31
UazdY 9 ...

v
=54

- APSUARTI TN RININN150ITT 845937 UeINT5TIAIIUTURR
AN INNISYIAANg gy ueNae 1 a gl ivei i ssunsasidamiilugus
glasunaulinele vangulusuidlisivayudeasunignagyinenuigasalunsimin

Il U Y a o = a a é/ 32
Fondaiguavlavaeeluseninisasidangnauenn

' In re Caremark International Inc. Derivative Litigation, 698 A.2d 959 (Del.
Ch. 1996) at 968
“Most of the decisions that a corporation, acting through its human agents,
makes are, of course, not the subject of director attention. Legally, the board itself
will be required only to authorize the most significant corporate acts or transactions:
mergers, changes in capital structure, fundamental changes in business, appointment
and compensation of the CEO, etc.”
* Ibid,, at 972
“The liability that eventuated in this instance was huge. But the fact that it
resulted from a violation of criminal law alone does not create a breach of fiduciary
duty by directors. The record at this stage does not support the conclusion that the
defendants either lacked g¢ood faith in the exercise of their monitoring
responsibilities or conscientiously permitted a known violation of law by the

corporation to occur.”
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* MBCA subchapter F 8.61 (b) A director's conflicting interest transaction may
not be the subject of equitable relief, or give rise to an award of damages or other
sanctions against a director of the corporation, in a proceeding by a shareholder or
by or in the right of the corporation, on the ground that the director has an interest

respecting the transaction, if:
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(1) directors' action respecting the transaction was taken in compliance
with section 8.62 (Directors’ Action) at any time; or

(2) shareholders' action respecting the transaction was taken in compliance
with section 8.63 (Shareholders’ Action) at any time; or

(3) the transaction, judged according to the circumstances at the relevant
time, is established to have been fair to the corporation.

* Stone v. Ritter 911 A.2d 362 (Del. 2006) at 369

“..we identified the following examples of conduct that would establish a
failure to act in good faith: A failure to act in good faith may be shown, for instance,
where the fiduciary intentionally acts with a purpose other than that of advancing
the best interests of the corporation, where the fiduciary acts with the intent to
violate applicable positive law, or where the fiduciary intentionally fails to act in the

face of a known duty to act, demonstrating a conscious disregard for his duties.”
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* Ryan v. Gifford 918 A.2d 341 (Del. Ch. 2007) at 358
“Based on the allegations of the complaint, and all reasonable inferences
drawn therefrom, | am convinced that the intentional violation of a shareholder
approved stock option plan, coupled with fraudulent disclosures regarding the
directors’ purported compliance with that plan, constitute conduct that is disloyal to

the corporation and is therefore an act in bad faith.”
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* Brown D. When Opportunity Knocks: An Analysis of the Brudney & Clark and
ALI Principles of Corporate Governance Proposals for Deciding Corporate Opportunity
Claims. Journal Of Corporation Law. (1986, Winter 86), p.257.

47 Nervig, JE. Corporate Opportunity--Miller v. Miller--Proper Application of the
Fairness Doctrine in the Corporate Opportunity Area, p.419.

“ Ibid., pp.413-414.
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3.1.1.1 Model Business Corporation Act (MBCA) 2010
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(b) lun15vemIuAUATOINTOUTTINIAIIUEGSNIETINNT5gNTDY
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? Section 8.70. Business Opportunities
(@) A director's taking advantage, directly or indirectly, of a business
opportunity may not be the subject of equitable relief, or give rise to an award of
damages or other sanctions against the director, in a proceeding by or in the right of
the corporation on the ground that such opportunity should have first been offered
to the corporation, if before becoming legally obligated respecting the opportunity

the director brings it to the attention of the corporation and:
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(1) action by qualified directors disclaiming the corporation's interest in
the opportunity is taken in compliance with the procedures set forth in section 8.62,
as if the decision being made concerned a director's conflicting interest transaction,
or

(2) shareholders' action disclaiming the corporation's interest in the
opportunity is taken in compliance with the procedures set forth in section 8.63, as if
the decision being made concerned a director's conflicting interest transaction;
except that, rather than making "required disclosure" as defined in section 8.60, in
each case the director shall have made prior disclosure to those acting on behalf of
the corporation of all material facts concerning the business opportunity that are
then known to the director.

(b) In any proceeding seeking equitable relief or other remedies based upon
an alleged improper taking advantage of a business opportunity by a director, the
fact that the director did not employ the procedure described in subsection (a)
before taking advantage of the opportunity shall not create an inference that the
opportunity should have been first presented to the corporation or alter the burden
of proof otherwise applicable to establish that the director breached a duty to the

corporation in the circumstances.
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3.1.1.2 Delaware General Corporation Law (DGCL)
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’ Changes in the Model Business Corporation Act--Proposed Amendments to
Sections 2.02 and 8.70 (and Related Changes to Sections 1.43, 8.31 and 8.60)
Permitting Advance Action to Limit or Eliminate Duties Regarding Business
Opportunity. Business Lawyer; May 2014, Vol.69 Issue 3, p717-731.

* Section 102 Contents of certificate of incorporation
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(Subchapter 1) 289 DGCL Tudesdunaaniz (Specific Powers) va4U3w Lﬁaaﬂgmﬂms{,ﬁ
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11937 122 §19anry

U3u% (Corporation) 1n 9 7 Sasatunelfuiae (Chapter) 4
§I7979%...

(17) aag (Renounce) 13lumisdosusosusey (Certificate of
Incorporation) n3alagni3nsevi (Action) Ye9malznssunITUSEY F9n sinadselevivse

MIIUAIANI (Interest or Expectancy) 1 9 vasusynlulenmanazitsiululonianiigsia

(b) In addition to the matters required to be set forth in the certificate of
incorporation by subsection (a) of this section, the certificate of incorporation may
also contain any or all of the following matters

(7) A provision eliminating or limiting the personal liability of a director
to the corporation or its stockholders for monetary damages for breach of fiduciary
duty as a director, provided that such provision shall not eliminate or limit the
liability of a director: (i) For any breach of the director's duty of loyalty ...

° Siegman v. Tri-Star Pictures, Inc., 15 Del. J. Corp. L. 218 (Del. Ch. 1989).
¢ Delaware State Senate, 140th General Assembly, Senate Bill No. 363, Section

3, (2000).
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"Section 122 Specific powers

Every corporation created under this chapter shall have power to:

(17) Renounce, in its certificate of incorporation or by action of its board of
directors, any interest or expectancy of the corporation in, or in being offered an
opportunity to participate in, specified business opportunities or specified classes or
categories of business opportunities that are presented to the corporation or 1 or

more of its officers, directors or stockholders.
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® Guth v Loft Inc, 5 A2d 503 (Del Ch 1939) at 510

“Corporate officers and directors are not permitted to use their position of
trust and confidence to further their private interests. While technically not trustees,
they stand in a fiduciary relation to the corporation and its stockholders. A public
policy, existing through the years, and derived from a profound knowledge of human
characteristics and motives, has established a rule that demands of a corporate
officer or director, peremptorily and inexorably, the most scrupulous observance of
his duty, not only affirmatively to protect the interest of the corporation committed
to his charge, but also to refrain from doing anything that would work injury to the

corporation, or to deprive it of profit or advantage which his skill and ability might
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properly bring to it, or to enable it to make in the reasonable and lawful exercise of
its powers.

On the other hand, it is equally true that, if there is presented to a
corporate officer or director a business opportunity which the corporation if
financially able to undertake, which is, from its nature, in the line of the
corporation’s business and is of practical advantage to it, is one in which the
corporation has an interest or a reasonable expectancy, and, by embracing the
opportunity, the self-interest of the officer or director will be brought into conflict
with that of his corporation, the law will not permit him to seize the opportunity for

himself.”
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“@195579” (Line of Business) 19U N158anuveUsalungUns (Charter Powers) ¥8q
usen lumd Weismann v. Snyder ?Jaﬁmaiu%ﬁumamymmﬁ“ 118 Clarence F. Weismann
Lﬁuﬁgﬁaﬁuﬂéwﬁwaw%ﬁw Jones, Weismann & Co., Inc. %aﬂszﬂauqﬁﬁmﬁumwﬁﬁ’u
nandusiemisiudmigligdudnuasinds Inefiute Harry  Snyder snsssuviaiu
NIIUNEIANTST (President & Manager) W18 Snyder mwdwqﬂﬁﬁﬂwﬁwaw%ﬁw D

Ly

UTEN Pappas Company, Inc. ANd39z18AaN15610 992A0n15U18FUAIAIASIAG & NIT
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agie larnsialianA1vasuIendnsne AeuTEn Springfield Sugar & Products Company

Jugsudeianisuazdudininds Tnsune Snyder  lasuarwieantiainnisidugszdnm

]

—

? Guth v Loft Inc, 5 A2d 503 (Del Ch 1939) at 514
“Where a corporation is engaged in a certain business, and an opportunity is

presented to it embracing an activity as to which it has fundamental knowledge,
practical experience and ability to pursue, which, logically and naturally, is adaptable
to its business having regard for its financial position, and is one that is consonant
with its reasonable needs and aspirations for expansion, it may be properly said that
the opportunity is in the line of the corporation’s business.”

* Eric T. & Mira H., The corporate opportunity doctrine, February 2001, p.6.

" Weismann v. Snyder, 338 Mass. 502, 156 N.E.2d 21 (Mass. 1959).
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“ Ibid, at 505
“..[Tlhe corporate charter powers were broad enough to include sales
activity of the type and on the scale undertaken in connection with the sale of
Pappas Company's Springfield inventory and business;...”

? regndimnuiliiiuinssunisannsais snssuiividvldneviundeuld
WU AR Lancaster Loose Leaf Tobacco Co. v. Robinson, 199. Ky. 313, 250 S.W. 997
(1923) (“where the tobacco company had never engaged in the business of buying
tobacco from farmers, the president of the company was allowed to buy tobacco
from farmers on his own account”)

*“ Brown D. When Opportunity Knocks: An Analysis of the Brudney & Clark
and ALl Principles of Corporate Governance Proposals for Deciding Corporate
Opportunity Claims. Journal Of Corporation Law. (1986, Winter 86), p.258.

. Lagarde v. Anniston Lime & Stone Co. 126 Ala. 496, 28 So. 199 (1990).
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Trust Co. v. Deutsch, ldnaannisiduainly luaddidnasgnitdnadiliiasaneiuves
U3MdunUsznaufanisiieaiu uidaendudgeviunnuusivimeiiiesiissainiiiudi
UsunliiilRunenazaels malddinduin Msviauaauningnsnenstuiulimvingaunae

dnlddatunsldussleniidunsdsvasdlasurnulinds mnusenddlifaiveglu

* Ibid., at 201

"t is well settled that directors and other governing members of a
corporation are so far agents of the corporation that in their dealings respecting
corporate interests, they are subject to the rules which apply generally to persons
standing in fiduciary relations and which forbid such persons to secure an advantage
for themselves which fidelity to the trust reposed in them would carry to others
whose interests they ought to represent. "[lIn general the legal restrictions which rest
upon such officers in their acquisitions are generally limited to property wherein the
corporation has an interest already existing, or in which it has an expectancy growing
out of an existing right, or to cases where the officers' interference will in some

degree balk the corporation in effecting the purposes of its creation."
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" Inving Trust Co. v. Deutsch 73 F.2d 121 (1934) at 124
“The defendants' argument, .. that the equitable rule that fiduciaries
should not be permitted to assume a position in which their individual interests
might be in conflict with those of the corporation can have no application where the
corporation is unable to undertake the venture, is not convincing. If directors are
permitted to justify their conduct on such a theory, there will be a temptation to
refrain from exerting their strongest efforts on behalf of the corporation since, if it
does not meet the obligations, an opportunity of profit will be open to them
personally.”
e Kerrigan v. Unity Savings Association S8 IWl. 2d 20, 317 N.E.2d 39 (1974)
* Ibid, at 28
“For various legal, financial, or other reasons Unity might properly have
concluded as a matter of business judgment that it did not want to become an
insurance broker. But if the doctrine of business opportunity is to possess any vitality,
the corporation or association must be given the opportunity to decide, upon full
disclosure of the pertinent facts, whether it wishes to enter into a business that is
reasonably incident to its present or prospective operations. If directors fail to make
such a disclosure and to tender the opportunity, the prophylactic purpose of the
rule imposing a fiduciary obligation requires that the directors be foreclosed from

exploiting that opportunity on their own behalf.”
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Miller Waste Mill (Miller Waste) Us¥neugsnavigvee ﬁiam%’gma%uﬂuﬁjﬁ 318l
Fosnsveeiiusem Miller Waste llanunsandaléviu wuie Rudolph wazwie Benjamin
Miller friafa 3el#daU3sh Unit Manufacturing tiiethueglududalinssmuaiudesnis

o

a (% Vo a v . a o W !

YBITFUNA wAzU18EENHIUNTEUIUNTLAIARUUTEN Miller Waste lagfnrinlsiwindudu
AesguIadneliuuIEm Miller Waste

ARl madtladeinnanisvesinaseyluaeginavesustmuazduy
lon1an1egsfavesu3vn wisdalsiniy maldidadeseluiinisnszrivesdnasdunis
aviliamiluguelasuaiulinnga (Fiduciary Duty) viseld Wefiansaunnisnsgyvives
Juasudd n1snszvihtululaviililanddamie ludinaslansneinsveddand nslduseles
tudumsnsgvinlasaasauaziintundsanililamelenatulvinssunisuazdfounsiu

Y ° Y a o w 1 & A o a 9 Y a o : = vy

i wardaglagiiamdted 1aniiiteasisanegsialndlyiuism Miller Waste saufiaddy
RulA mnanli wagnszyinnseg ¢ sliusen Miller Waste finnls n1snsgiivesdnas

A 4 ' 21
fo3ndusssy (Fair) saland

* Miller v. Miller 301 Minn. 207, 222 N.W.2d 71 (1974).

“ Ibid, at 83

“Liability for such diversion would not be warranted however because, under
the facts as found, the conclusion by the court that Rudolph and Benjamin
discharged their fiduciary duties of good faith, loyalty, and fair dealing is compelling.
In addition to the court's findings justifying the diversions found as summarized
above, the unrefuted testimony at trial establishes that Rudolph and Benjamin,
devoting their best efforts, worked exceedingly long hours at the waste mill;
developed new lines of business for it, such as the sale of cotton "cuttings" and the
division of plastic trading; loaned Miller Waste money when it needed financial
assistance; and transacted all intercorporate activities at a profit to Miller Waste. No
corporate assets were used in establishing any of defendant corporations, their

activities were fully disclosed, and most important, Miller Waste was supplied with a
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Uauslanianiagsnadana 1 liuseniansauds wivsenifiasissuelonianuly
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Tusesdl Aramaiuisluad Broz v. Cellular Information
Systems Inc. Wildifwualinssunisazsisalonmanisgsinundnausliiuuseniendu
Seoulalinssunisaunsalduselevtdainlontatdulaniedaes sgrelsiniy nsdiaue
lonmaliiuaugnssunsyiiiininsiemdslilvinssunisgnldudsduniendsinlaldlenta

a Y ' 128" I o A ' 3 . .
negsnavesusEnivlngliveunsela™ diwumalusydu wunf Kerrigan v. Unity Savings

captive market which has sustained the corporation and made it the "number one
waste mill in the United States."

We must conclude therefore, based upon the record, that defendant
brothers, by embracing business opportunities and as a result advancing their own
self-interest, were not unfair, did not act in bad faith, and did not violate their duty
of loyalty to Miller Waste.”

# Brudney & Clark, A New Look at Corporate Opportunities, 94 Harv. L. Rev.
(1981) at 999 note 2.

? Broz v. Cellular Information Systems Inc, 637 A2d 148 (Del Supr 1996) at
157

“The teaching of Guth and its progeny is that the director or officer must
analyze the situation ex ante to determine whether the opportunity is one rightfully
belonging to the corporation. If the director or officer believes, based on one of the
factors articulated above, that the corporation is not entitled to the opportunity,

then he may take it for himself. Of course, presenting the opportunity to the board
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nssun1sldlenaniagsfatudiedaues egrslsfnn mnlenansgsiatugnufiasiae
AignssuNsiidnssunisifidldidelutestindnegiie uoamznssunisyatugn
aseuilaenssunisfiniauslena uAvesaaiznssunsenaliavviounsindulediuviase
VBIUTEN

Tudosilmnuifumaininmsesuied wlrnenssunisaglaiiid
Ihdedumsuildlimneanuinzaunsadadulavudeyaiifissmeuazusiranenils
nssunsidumanifsadufienaliiannsadnsiidunans drunssunisiiinainateuen
(Outside Director) fip1avaussgslalumsindula™ lusasfinaznssunsiignasoudlag
nssunsfiaueloniandndadulalumuanuivesiiaue wazmnanenssunisludufias
Tonavsgsfia Avhfuidunisudestvinssumsldlivsslosianlonaduldlénaen qun

'
a

eiiglaudennumangauveuity lngdenldudinisldlentanisgsiadainnseiaznas

creates a kind of "safe harbor" for the director, which removes the specter of a post
hoc judicial determination that the director or officer has improperly usurped a
corporate opportunity. Thus, presentation avoids the possibility that an error in the
fiduciary's assessment of the situation will create future liability for breach of
fiduciary duty. It is not the law of Delaware that presentation to the board is a
necessary prerequisite to a finding that a corporate opportunity has not been
usurped.”

* Kerrigan v. Unity Savings Ass’n., 58 IlL. 2d at 28, 317 N.E. 2d at 43-44

# Brown D., supra note 14, p269.

% Brudney & Clark, supra note 22, p.1034.
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soulul a.a. 2000 ldfinsiiiunnas 12217) iWelis i
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*" Brown D. supra note 14, p.273.

% Brudney & Clark, supra note 22, p.1023.

? Ibid,, p.1035.

» Siegman v. Tri-Star Pictures, Inc. 15 Del. J. Corp. L. 218 (Del. Ch. 1989)
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. Benjamin M. Grossman, Jones Day, Waiver of the Corporate Opportunity

Doctrine. Vol.3, No.29 Bloomberg law report - Corporate Law (2009).
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ausunthinineavesiunssnenalselesiussuseniu Corporation
Act 2001 lafwue deviin 2 Usens lawnisesnisidgunantdifivesuanansvesuieniy
1951 182 wazmsldveyanlamnanduniminiluuing 183 feil

33 5 o v v o = v
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* Section 181 A director or other officer of a corporation must exercise their
powers and discharge their duties:
(a) in good faith in the best interests of the corporation; and
(b) for a proper purpose.
33 . . .
A director, secretary, other officer or employee of a corporation must not
improperly use their position to:
(a) gain an advantage for themselves or someone else; or

(b) cause detriment to the corporation.
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2535 waaUsinabneuad kinuirdinistygatanisldlenianisgsiavesuien (Corporate
Opportunity) 13laenss ag9lsfmnu Corporation Act 2001 léfnupntifiveanssunisi
AertestunnudaudnanalsslenilidnTudwd 2 shde nsdamenaznisasmzuunly
SesiiAgitestunalsslevidiuyanasuifuaiszdrdn (Disclosure of, and voting on
matters involving, material personal interests) Tngldmvuantalunisdawe
waUseleviiarnsfidndey (Material personal interest) il

21037 1917 (1) nssunisussniinavselevdadaiaduiiieado
FuBenIsvesusen swdesvennarnauszlemiulingsunisdu 9 nsudae duuste 2 (4)

imunliiduseedu

‘A person who obtains information because they are, or have been, a
director or other officer or employee of a corporation must not improperly use the
information to:

(a) gain an advantage for themselves or someone else; or

(b) cause detriment to the corporation.
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Usenraadansiae (Federal Court of Australia) Tut a.¢. 1998 lananfanannisnaisantu

Sedlananiagsnall

[
a A

dwiudaWiaasslupfil ute Teh Yew Choong Lugfisnunaniunulu
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® (1) A director of a company who has a material personal interest in a

matter that relates to the affairs of the company must give the other directors notice

of the interest unless subsection (2) says otherwise.
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* What is to be drawn from the authorities is that a director will act in breach
of his fiduciary obligations to a company (the scope of which will vary in the
circumstances of each particular case) if he or she takes up an opportunity for profit
where there is a sufficient temporal and causal connection between the obligations
and the opportunity. What is a sufficient connection will depend, in any particular

case, upon a number of factors, including the circumstances in which the
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1) Rownaflanianagsnatuiniu (Temporal connection) wag

opportunity arises and the nature of it and the nature and extent of the company’s
operations and anticipated future operations.

Whatever is the precise expression or formulation of the test which will
provide reasoned guidance in drawing the line between those opportunities for profit
it is permissible for a director (or officer) to take up and those which it is not, it is
necessary at the outset to determine the scope of the fiduciary obligations owed by
the director to the company in the circumstances of the particular case and to
identify the conduct or failure to act, which is said to amount to a failure to
discharge those obligations. ... Having done so, the question becomes whether there
is a sufficient temporal and causal connection in the sense variously expressed in the
authorities to which | have referred, between the fiduciary obligation or obligations
and the opportunity for profit which has been or is sought to be taken up by the
director.

7 agﬂﬁlﬁﬂﬂ’]'ﬁﬁﬂﬂﬁﬂ“uaﬂﬁ’lasLUﬂa Streeter v. Western Areas Exploration PTY. LTD.
[No 2] [2011] WASCA 17, The Court of Appeal, Supreme Court of Western Australia, at
440.
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Palmer lanseiiauntnlaeUasslminanudaudminaysslesuluseninalfianing
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71 UTEN GPNL aulanazdeianislstnqausainaivizely Inendainty we Palmer b
130909Na17 U ARIZNTTUNITVBIUSEN GPNL A5 eal wiuSEn GPNL Andulanas
Taigalsawssanann InelunseuiunisiansanveInuenssun1susen GPNL tanssyinlulaely
flune Plamer $108778 nd191nNsIesAUaRatliuIL Wy Palmer laatsenainnsdu
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USUNUD9UIY Palmer 184
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Hp3509ARIn9T

“usi17lumINeI9ena 19971971478 Palmer lanseilnni1991447957

180, 181 ua¥ 182 we4 Corporation Act UGBTI ININIIMaNADULOUAD T o
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nARfNa1 eakilasurmfesvedanduaslilafatsundinisnsein
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. "Although ... the proposed statement of claim pleads that Palmer breached
his duties under sections 180, 181 and 182 of the [Corporations Act], as well as the
duties he owed at common law, the statutory and common law claims rely on
substantially the same facts and it is not suggested that they raise substantially
different issues. The critical question in both cases is whether there was a serious
question to be tried [that Palmer acquired the relevant refinery]... in circumstances
where he had an actual or possible conflict of interest and duty or in circumstances
where he used his position as a director of GPNL, or information he acquired as a
director of GPNL, for his own benefit. If he did, there is a question whether he
obtained GPNL’s fully informed consent to his conduct." (at 69).

"[The] evidence falls short of establishing that there is a serious question
that Palmer was in a position of conflict orpossible conflict at the time he engaged in

the conduct" (at 74).
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agﬂu Companies Act 2006 (Chapter 50, The Statutes of the Republic of Singapore)
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”? Singapore Exchanges, Market Statistics Report, November 2015.
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0 “As a director of the plaintiff, Chin owed a duty at common law and under

s 157(1) of the Companies Act, to act honestly in the best interests of the company
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and the duty not to place himself in a position where his duty to the company may
conflict with his duty to another principal. Chin breached those twin duties by
diverting commission due to the plaintiff to his own company Seaspan Singapore and
by setting up Seaspan Singapore in direct competition with the plaintiff so as to
divert business opportunities from the latter to Seaspan Singapore. ...

..In-my view, if Chin had effectively resigned his directorship from the plaintiff
on 11 October 2005, he would certainly be free to carry on the ship-brokering
business in a new company that he had set up or in any other company he chose to
join. He was, however, not entitled to continue to act as a director of the plaintiff
and to concurrently set up a company to divert business away from the plaintiff. The
fact that the plaintiff had ceased the ship-brokering business after 11 October 2005
did not absolve Chin from liability. It could not be argued that Chin had not put
himself in a position of conflict of interest because the plaintiff (having ceased its
ship-brokering business, leaving only the ship-agency business) and Seaspan
Singapore were involved in different businesses. The very reason why the plaintiff
had no ship-brokering business was due to Chin’s diversion of the business to his

own company even though he remained a director of the plaintiff.

Nonetheless, this knowledge on the part of Quah and his failure to take
action until after 9 February 2006, did not meet the requisite standard of knowledge
of Chin’s breach of director’s duties and did not constitute an assent to release Chin
from his breach. In my view, even if the courts were to recognise that directors could
be absolved from liability by the shareholders having knowledge of the breach and
informally assenting to release a director from liability, such knowledge had to be
very specific knowledge of the nature and extent of the breach and such assent had

to be clear and unequivocal.”



65

1. nssunsagdeslivilinuesnnegluaniusiionadinudaudamnisg

HaUszleviiuuien
¥ 3 a a1 a v A a )

2. TaInaTaNIUTENIveULURTeIN1sUTENBUTIAIATOUARULIElA

Aansinssumslandunmsmenuestusgluveulunvesianisvesusenvsell n1snseyi
A ' ) v o/ L&Y a o N [ d' d' 1

voanuesiiodnluanudandmiamaussloviivuienvseld Wusesninssunisliaiunse
fnsanuazdadulalumunnudiiuvesioshediesld

3. goeviuaunsaeniuauRalAiunIsasantNvenssunisia us
Aoinsziilaeinnuduniuasveulunveinisnssyiiantitueg 19daRuUIIAIINAIN
GNGE)

< Ao ad Y a a &

Junhdenaluaiilin enalafiansanlenianisgsialaegiilonives
AansnusEnuaznssunslausenaussivegme 393snstiadgadsnumslinan aegsia
(Line of Business) wasUsuimAansgowsni iin1siarsanitlenanisgsivlnaziluges
U3enuu lenatiuszdesegluaiegsiaferduiuuiem sgalsiony luaadlilainisdedu
Ifanisurenindannsetuedluaiessiavesvivnnield Jamudeifiaasiuitnay

Usznauianisiuanneusdigoutionnegluaegsiameaiiu

9

'
= 1

wenaneRfInainds deaviunaulednaivils liunad Guy Neale and
others v. Nine Squares Tul a.f. 2013 Imﬂmaq&ﬁ&ﬂiﬂﬁ (Singapore High Court) leilw

a &

wannsneiunIsiiatsanleniansgsianduvesuienli

o v ¥ & a <4

dwduteifiaaielunfidl u1e Guy Neale uazlanddu q 1Gusiudnly
Ansuensuazaniutufisiiieidsanndsdegluumilsmadulaiidelagldiedn
“KU DE TA” l¢iflaa¥asu3em Nine Squares Pty Ltd. faduu3gnveaiudiuaunisvasland
Foune Chondros wednsluiAsoswmunanisen KU DE TA aansidaululszmadenlusilu
dll a o . 1 1 d‘ Y a o [ 1 =
YoUBIUIHN Nine Square waENA1INIINNITNUIY Chondros Ialdusendenaniannzideu
wazlausznauianistulssmedalustudunsnseiiandilugiuzdlasuainulings

[ a D2 & Ja v = & v

waztdumsldlontannsgsiavesiudiu MslAaN1s Ku De Ta laaaneideuiasemunenisn

Uliludsenmdu 9 WeAuasadnslunslddennailulsemedusie

¥
Y A

ARl Aalanenannslunisiiansanlenianiegsialinadl
“luvssidudnurilandnaraniinie Chondros laazidaminlugiues

I55una1uliaale (useeininnseamsdeunsoamenisevesdenlusi wilsldlenia

n1953A9TIan s liuresiants Ku De Ta Bali fidamgiaasildiuiiosdaeiuiy



66

meldngmneinaaideu (Victorian Law) msnssviridesfumsazdaniiiluguegldsy
auli19le Avaided “mimutululdesemsoiiduaiszardy” (a real or substantial
possibility) ifusiuyesians Ku De Ta Bali a¢lvilndanmsivszmaanlusiull a.m.
2004 939 2009

o

U7 Finkelstein 1%maiiua7 “enudululgesasoiituaisyaingy”
viloghdoluvalgNaansidguinieanugnisnidu n1sidafanisludseimadinlusay
[~ a v 1 ) = o & agj = ) v ) a
narentufunssuiuaaginielvlavselevivmnlenau nieveildidunisduduns

£14UN8A)...

.. nivduenmgnisalursegianaduayudenaraniidnuiululs
a3wsenluarseaipgiinenIs Ku De Ta Bali 9zanvseneunanisiussmaanlusiul a.a.
2004 %39 2009 Uszn15usn il m.A. 2002 Wi Chondros 1AgUszadpiaslniiy Ku De
Ta Meeansiagusiaauadaly (Cable Beach) uazyw) (Noosa) #9118l Chondros laven
Auieuainuagi1911uU1ALIuAINIS Ku De Ta Bali 53189178 Kadek (uaauaunild)..

A o S ' A v & = =7 Y A & A &
maiuI vangndealunweasuandlisiuieniuniululavsmsenidu
a152aAYNIA9NIT Ku De Ta Bali 9ssnisenauianisnasnlys ulazegeusuimneuninidu
478 Chondors In1uauleaniazve1879n75 Ku De Ta ugdlidazlsdina9lut a.A. 2002 197
geloazlduszinadenlusiduiuiiavsuve1879nIs..
Usenrsean lanina11371u1e Neale spguanuieg Chondros 313lena

oglumessulpw ludsemadnlusiuaiunaseslus1si9g u1g Neale 1897971ulga9n75

'
o

aunurdidntudeln maiuiinsliasoszyvaaisaauiann saunuIdguily

v A

maluaiunsadnauininiuntululaasewsenmiuasea1aai Ku De Ta Bali 9su71Usenau

o

Aansiiaenlusiull a.a. 2004 w39 20097

“ The next basis on which the plaintiffs alleged that Chondros had breached
his fiduciary duty was that in procuring the registration of the Singapore Marks he had
usurped a corporate opportunity which Ku De Ta Bali could have exploited. Both
experts agreed that, under Victorian law, this action would be a breach of fiduciary
duty only if there had been “a real or substantial possibility” of the Ku De Ta Bali
partnership setting up an operation in Singapore in 2004 or 20009.
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(Interest or Expectancy) vesUsuineansgaLusnimnatsaninussnaeidnlangsle 9 Tu

Mr Finkelstein opined that “a real or substantial possibility” would exist
where, as at the time of registration of the trade mark, setting up in Singapore would
have been a likely activity that the Ku De Ta Bali partnership would have entered
into had it appreciated the opportunity, or would have moved to in the ordinary
course of events. ...

The plaintiffs relied on certain events to substantiate their claim that there
was a real or substantial possibility of the Ku De Ta Bali partnership setting up a Ku
De Ta operation in Singapore in 2004 or 2009. First, Chondros himself gave evidence
that around late 2002 he dreamt of opening Ku De Ta outlets in other parts of the
world. In particular, Chondros thought of taking Ku De Ta to the Australian locations
of Cable Beach and Noosa. Chondros said that he had conveyed this ambition to
close friends and some management staff of Ku De Ta Bali, including Kadek. ...

| consider that this evidence is insufficient to show a real or substantial
possibility of the partnership setting up a Ku De Ta operation in Singapore. Even
accepting that so early in the operation Chondros had a sincere wish to expand Ku
De Ta, there was no indication that in 2002 he had Singapore in mind as a potential
expansion location. ...

Second, the plaintiffs pointed out that Neale had told Chondros that there
were opportunities on Sentosa Island in Singapore which the partners should
explore. Neale could not remember the dates of such discussions. | consider that the
failure to assert a clear timeframe for these alleged discussions prevents me from
determining that a real or substantial possibility of expansion to Singapore existed

either as at 2004 or 2009.
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