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ABSTRACT

At present, there are often claims concerning health benefit in food
product. These claims may be false or overstated that mislead consumers. Thus,
regulating health claims of food product on food labels and in advertisement is an
important and necessary measure in order to protect consumers. Nowadays, there is
no specific Thai law controlling health claims. This creates a number of problems as
follows: (1) legal problems on enforcement and characters of health claim; (2) criteria
on health claims and (3) enforcement and legal punishment. From a study on Thai
law, this thesis finds that the Food Act B.E. 2522 (1979) and the Consumer Protection
Act B.E. 2522 (1979) have been applied to health claims even though they are
general law. Furthermore, according to the Notification of the Ministry of Public
Health on Probiotic in Food, health claims is defined as showing pictures, photos,
artificial marks, marks, trademarks, or any texts on labels concerning food or nutrition
in relation to health either directly or indirectly. Health claims are classified into
three categories i.e. nutrient function claim, other function claim and reduction of
disease risk claim. This Notification specifies criteria and conditions on health claims
but it applies only to probiotic. Other kinds of food are under criteria, conditions and
application on health claims prescribed by the Food and Drug Administration. It

regulates that health claims can be used when the Food and Drug Administration
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permits subject to criteria and conditions. Such criteria are in the form of guidelines
not in the form of notification published in any government gazette. Accordingly,
such criteria have neither legal enforcement nor clarity. With regard to enforcement,
the Food and Drug Administration and the Office of the Consumer Protection are
responsible authorities concerning monitoring health claims under the Food Act B.E.
2522 (1979) and the Consumer Protection Act B.E. 2522 (1979). Both Acts authorize
both authorities to entry into buildings, take or seize goods, and command to
prohibit or revise labels or advertisement on food to be in line with law. However,
there are a number of health claims on food labels and in advertisement which are
not in compliance with law. In addition, mostly legal punishments at present are not

so effective that operators dare not to violate the provision.

This thesis examines health claims under Japanese and European
Union law as well as the Codex Guidelines for Use of Nutrition and Health Claims. In
Japan, even though there is a law on health claims, Japan regulates on standards
and safety for consumer protection. In the European Union, the law is in a form of
Directive; hence, it applies to all of its Member States immediately. There is no need
to pass any national law. Codex publishes guidelines for an application of its
members. Every States, including Thailand, defines and characterizes health claims in
a similar manner. The difference is only on the name of each claim. Criteria on
health claims can be categorized into three types. First, there is a standard and if the
claim is in accordance with such standard and condition, there is no need to ask for
any approval. The second type is notification system. Under this system, prior
approval is not necessary either but an operator has to notify health claim to an
authority. The last type is specific approval so an operator has to ask for prior
approval and there must be an assessment on the accuracy of documents and
evidence. This is the strictest type. Every State share the same principle that health
claims must be based on accredited scientific evidence and generally accepted. The
Codex Guidelines further recommends re-assessment so as to assure that health

claims have been complied with the criteria.
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From the abovementioned study, this author comes into a
recommendation that there should be a specific law regulating health claims. The
law can be passed as the notification of the Ministry of Public Health by virtue of
Section 6(10) of the Food Act B.E. 2522 (1979). The Codex Guidelines can be a model
for this law. The specific approval which is mentioned in the Codex Guidelines, the
European Union law and Japanese law should be used because it is a strict
controlling system. There is re-assessment on the accuracy of documents and
evidence. Therefore, consumers can feel confident on the law that it can protect
them efficiently. In relation to legal enforcement, the Food and Drug Administration
and the Office of the Consumer Protection should enhance their roles on following
and investigating food which is claimed regarding health. Consumers should receive
an opportunity to participate in the investigation either in the form of groups or
allied organizations. Moreover, punishment should be strengthened. For example,
fine can be collected from profit gained from sales of food which contains violated
health claims. There should be a publication on violation and punishment towards
operators in order to let people acknowledge. This aims to enhance the level of

effectiveness in consumer protection.

Keywords: health claims, consumer protection, food
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® supra note 39.
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(2) Reduction of Disease Risk FOSHU 1Jua111573in15n1a11914918aa314
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a1 = N

(3) Qualified FOSHU Wiuamsituselovinsennoaunin iieeundslss
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e Ministry of Health, Labor and Welfare, “Food with Health Claims,”
Retrieved November 26, 2015, From

http://www.mhlw.go.jp/english/topics/foodsafety/fhc/02.html

v supra note 39.
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(3) 81915NAN15NA12919%1% (Food with Function Claims: FFC)
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° Kazuhiko Yamada, Natsuko Sato-Mito, Junichi Nagata and Keizo
Umegaki, “Health Claim Evidence Requirements in Japan,” Retrieved November, 26,

2015, From http://jn.nutrition.org/content/138/6/1192S full

nsuNsAeUsEIA, “seideunisinaaindunemsiteauan 1ed

ﬂizmmij{ju (Food with health claims),” AududloTufl 22 Lwwiou 2559, 910

www.dft.go.th

50 o Y a N
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*! Consumer Affairs Agency, “What are “Foods with Function

Claims”?,” Retrieved April 9, 2016, From www.caa.go.jp/foods/pdf/151224.pdf
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* supra note 39.
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