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ABSTRACT

This thesis aims at studying existing problems regarding real estate broker
in Thailand, being similar to other general occupations in which anybody is able to
freely engage due to a lack of the professional standards unlike some other
professions. This possibly results in a lack of protection for consumers due to the
fact that Thailand has no legal measures on controlling real estate broker efficiently.
Moreover, it is likely to encounter the tax evasion problem among the real estate
brokers, as well as the problem regarding the professional rights protection for Thai
real estate broker.

With regard to the laws relevant to the broker in Thailand, there has
been only the Civil and Commercial Code which simply determines and formulates
basic rights and responsibilities of the broker, without specifically addressing the case
of the real estate broker. Considering the profession of the real estate broker in some
member countries of the ASEAN Economic Community (AEC) in this study, including
Malaysia, Vietnam, Philippines, and Singapore, all of which have launched legal
measures to control the profession of the real estate broker, and such profession
have been upgraded by the professional standards, comprising the issuance of the

license, the availability of the governing body, strict qualifications, as well as ethics
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and penalties in case of any breach. As a result, it is difficult for real estate brokers in
Thailand to engage in the profession of real estate broker in these countries due to
the aforementioned license and qualifications. On the contrary, real estate brokers
from these countries are able to freely gain professional opportunities in Thailand.
Consequently, Thailand is likely to lose competitive advantages to other member
countries of the ASEAN Economic Community. Moreover, some AEC countries have
reserved the professional rights for their own citizens. Nonetheless, there has not
been any law governing the profession of real estate broker in Thailand, so the real
estate brokers’ professional rights have not been protected. In the European Union
(EV), the Directive, a legal act, has been legislated in order to determine common
qualifications of professionals who wish to relocate to provide services for other EU
member countries. In this regard, it is allowable to bring the license issued by the
country of origin to request for advance registration from authorized agencies in the
host country. If any professional fully meets with the required qualifications in
alignment with the minimum standards as required by the European Union, the host
countries have to accept the said qualifications in the same way as the qualifications
qualified by their own countries automatically, and then issue the license to such

professional.

Recognizing the problems as mentioned above, it is deemed
appropriate that Thailand force to enter into the Mutual Recognition Agreement on
the profession of real estate broker in the AEC member countries, and establish the
common standards to be implemented by each AEC member country to legislate its
own domestic laws in accordance with the said standards. This is to provide
professionals in the ASEAN member countries with the opportunities to work in other
ASEAN countries with a higher compensation value more conveniently. Then,
consumers will gain benefits as they have more chance to obtain services from
competent real estate brokers in other AEC countries who potentially migrate to
work more than ever before. As for Thai real estate brokers, it is necessary that they
increase their capabilities, and thereby benefiting consumers as well. In addition,

Thailand should upgrade the profession of real estate broker through the
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establishment of the professional standards. In this regard, it is required to enact the

Real Estate Brokers Act in alignment with the common standards in order to further

govern the profession of real estate broker.

Keywords: Broker, Real Estate Broker, ASEAN Economic Community, Profession
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** The Valuers, Appraisers, and Estate Agents Act 1981(Amended 2011),
Section 22E(1)

Registration of probationary estate agents

Subject to the provisions of this Act, every person shall be entitled to
have his name entered as a probationary estate agent in the Register of Probationary
Valuers/ Probationary Estate Agents upon making application to the Board and
proving to its satisfaction that

(@) he has the age of 21 years and is of sound mind, good character
and has not been convicted of any offence involving fraud or dishonesty or moral
turpitude during the five years immediately preceding the date of his application;

(b) he is not an undischarged bankrupt;

(c) he satisfies the requirement of section 22D

(d) he has made a declaration in the form and manner prescribed by
the Board;

(e) he has paid the fees prescribed by the Borad; and

(f) he has submitted such documents as may be required by the
Board.

© The Valuers, Appraisers, and Estate Agents Act 1981(Amended 2011),
Section 22A(1)

Subject to the provisions of this Act every person shall be entitled to
have his name entered under Part Ill of the Register upon making application to the

Board and proving to its satisfaction that—
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(@) he has attained the age of 21 years and is of sound mind, good
character and has not been convicted of any offence involving fraud or dishonesty or

moral turpitude during the five years immediately preceding the date of his

application;

(b) he is not an undischarged bankrupt;

(c) he satisfies the requirements of section 22D;

(d) he has made a declaration in the form and manner prescribed by
the Board;

(e) he has paid the fees prescribed by the Board; and

(f) he is not under suspension from valuation or estate agency practice
nor has his name been cancelled from the Register.

" The Valuers, Appraisers, and Estate Agents Act 1981(Amended
2011), Section 22D(2)

Any person who has passed the examinations prescribed by the Board
or who has obtained qualifications which the Board recognizes as equivalent to such

examinations may apply to the Board to be registered as a probationary estate agent.
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2 The Valuers, Appraisers, and Estate Agents Act 1981 (Amended
2011), Section 22D (5)

A person who is not a citizen or permanent resident of Malaysia shall
not qualify for registration as an estate agent or as a probationary estate agent unless
he is or has been a registered estate agent before the coming into force of this
section

* The Valuers, Appraisers, and Estate Agents Act 1981 (Amended
2011), Section 22E, supra note 1

*The Valuers, Appraisers, and Estate Agents Act 1981(Amended 2011),
Section 22D (5), supra note 4
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* The Valuers, Appraisers, and Estate Agents Act 1981(Amended 2011),
Section 22D (3)

A probationary estate agent shall be required to obtain the practical
experience and to pass the Test of Professional Competence prescribed by the

Board or any equivalent test or examination recognized by the Board.
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% The Valuers, Appraisers, and Estate Agents Act 1981(Amended 2011),
Section 22B

Notwithstanding subsection (1 A), the Board may permit a registered

estate agent to carry on property management—

(a) if he was permitted to do so before the coming into force of

subsection (1A); and

(b) subject to the same conditions and restrictions that the Board may

have imposed upon him before the coming into force of subsection (1A).

‘" The Valuers, Appraisers, and Estate Agents Act 1981 (Amended
2011), Section 22C
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No person shall unless he is a registered estate agent and has been

issued with an authority to practise under section 16

*® The Valuers, Appraisers, and Estate Agents Act 1981 (Amended
2011), Section 22C (3)

The provisions relating to estate agency practice in subsections (1) and

(2) shall apply mutatis mutandis to a firm.

* The Valuers, Appraisers, and Estate Agents Act 1981 (Amended
2011), Section 22C (2)

Notwithstanding subsection (1)—

(a) an owner of any land, building and any interest therein may sell or

rent, or lease or sublease and or offer to sell or rent, such land, building and interest;

(b) a licensed auctioneer may sell or offer to sell any land, building

and any interest therein by public auction; and

(c) a holder of a power of attorney in respect of any land, building and
any interest therein, acting gratuitiously and for no commission, fee, reward or other
consideration, may sell, purchase or rent, or offer to sell, purchase or rent, such land,

building and interest.
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°® The Law on Real Estate Trading 2014, Article 78
Responsibility of the People’s Committees of the provinces

4. Manage real estate brokers, real estate trading floor operation and

other real estate services in the administrative divisions.
>! The Law on Real Estate Trading 2014, Article 68
Real estate broker license

3. The Minister of Construction shall providing guidance on grant of

broker license.
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>2 The Law on Real Estate Trading 2014, Article 60

Scope of real estate services provided by Vietnamese organizations or

individuals, overseas Vietnamese, or foreign organizations or individuals

Any Vietnamese organizations or individuals, overseas Vietnamese, or
foreign organizations or individuals are entitled to provide real estate brokerage

services, as prescribed in this Law.
>3 The Law on Real Estate Trading 2014, Article 68
Real estate broker license
1. An individual shall be granted broker license if they:
a) Have full capacity for civil acts;
b) Obtain at least upper-secondary graduation degree;

) Have passed examination in real estate brokerage knowledge.
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>* The Law on Real Estate Trading 2014, Article 62
Requirements for real estate brokerage service providers

1. Any real estate brokerage service providers must set up the
enterprise and there are at least 2 employees obtaining real estate broker license
(hereinafter referred to as broker license), excluding cases prescribed in Clause 2 of

this Article.
>>The Law on Real Estate Trading 2014, Article 68
Broker license’s duration is 5 years.
% The Law on Real Estate Trading 2014, Article 67
Obligations of real estate brokerage service providers
1. Abide by the signed agreement.

2. Provide documents and information about the real estate brokered

by them and take responsibility for documents and information provided by them.
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3. Support contracting parties in negotiation and conclusion of

agreement on real estate sale, transfer, lease, sublease or lease purchase.

4. Conform to the reporting as prescribed in regulations of law and

subject to inspection carried out by competent agencies.
5. Pay compensation for damage caused by the provider.
6. Fulfill tax obligations to the State as prescribed in regulations of law.

7. Fulfill other obligations specified in the agreement.

>"The Law on Real Estate Trading 2014, Article 63
Real estate brokerage services

1. Look for partners who meet requirements given by clients for

agreement negotiation and conclusion.

2. Act as authorized representative to follow procedures for real

estate sale, transfer, lease, and sublease or lease purchase.

3. Provide information and support contracting parties in negotiation
and conclusion of agreement on real estate sale, transfer, lease, sublease or lease

purchase.
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> The Law on Real Estate Trading 2014, Article 66
Rights of real estate brokerage service providers
1. Provide real estate brokerage services as prescribed in this Law.

2. Request their clients to provide documents and information about

the real estate.

3. Receive remunerations or commission as specified in the signed

agreement.

4. Hire other real estate brokerage service providers to provide real
estate brokerage services within the scope of the signed agreement provided that

take responsibility for brokerage result to the clients.

5. Exercise other rights specified in the agreement.
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>’ The Law on Real Estate Trading 2014, Article 62
Requirements for real estate brokerage service providers

1. Any real estate brokerage service providers must set up the
enterprise and there are at least 2 employees obtaining real estate broker license
(hereinafter referred to as broker license), excluding cases prescribed in Clause 2 of

this Article.
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The Law on Real Estate Trading 2014

% The Law on Real Estate Trading 2014, Article 64
Real estate brokerage remunerations

1. The real estate brokerage service providers shall receive
remunerations from clients regardless of results of real estate sale, transfer, lease,

sublease or lease purchase between their clients and a third person.

2. The real estate brokerage remunerations shall be agreed by

contracting parties regardless of brokerage transfer price.
1 The Law on Real Estate Trading 2014, Article 65
Real estate brokerage commission

1. The real estate brokerage service providers shall receive brokerage
commission when their clients sign agreements on real estate sale, transfer, lease,

sublease or lease purchase.

2. The real estate brokerage commission shall be agreed by

contracting parties.
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(1) Professional Regulation Commission (PRC) ﬁ%ﬁﬁmumiﬁﬁ%@uami

ALHUIIUVDY Professional Regulatory Board of real Estate Service

(2) Professional Regulatory Board of real Estate Service fnidnfingn®

De
De

52 The Real Estate Service Act of the Philippines 2009, Section 3(g)

Real estate service practitioners” shall refer to and consist of the
following: Real estate consultant, Real estate appraiser, Real estate assessor, Real

estate broker Real estate salesperson
% The Real Estate Service Act of the Philippines 2009, Section 5

Powers and Functions of the Board. - The Board is hereby vested the

following powers and functions:

(@) Provide comprehensive policy guidelines for the promotion and

development of the real estate industry;

(b) Conduct licensure examinations for the practice of the real estate
service profession and prescribe the appropriate, syllabi of the subjects for

examination;
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(c) Issue, suspend, revoke or reinstate, after due notice and hearing,
certificates of registration or professional identification cards for the practice of real

estate service;

(d) Maintain a comprehensive and updated register of licensed real

estate service professionals;

(e) Monitor the conditions affecting the practice of real estate service
and adopt such measures as may be proper for the enhancement of the profession

and/or the maintenance of high professional, ethical and technical standards;

(f) Adopt a national Code of Ethics and Responsibilities to be strictly

observed by all licensed real estate service practitioners;

(g) Hear or investigate any violation of this Act, its implementing rules
and regulations, and the Code of Ethics and Responsibilities for real estate service
practitioners and issue subpoena and subpoena duces tecum to secure the

appearance of witnesses and the production of documents in connection therewith;

(h) Safeguard and protect legitimate and licensed real estate service
practitioners and, in coordination with the accredited and integrated professional
organization of real estate service practitioners, monitor all forms of advertisements,
announcements, signboards, billboards, pamphlets, brochures and others of similar
nature concerning real estate and, where necessary, exercise its quasi-judicial and
administrative powers to finally and completely eradicate the pernicious practices of

unauthorized or unlicensed individuals;

(i) Prescribe, in cooperation with the Commission on Higher Education
(CHED) or the concerned state university or college, the essential requirements as to
the curricula and facilities of schools, colleges or universities seeking permission to
open academic courses or already offering such courses in real estate service, and to
see to it that these requirements, including the employment of qualified faculty

members, are properly complied with;
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(p) Prescribe guidelines and criteria for the Continuing Professional
Education (CPE) program for real estate service practitioners in consultation with the
accredited and integrated professional organization of real estate service

practitioners;
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% The Real Estate Service Act of the Philippines 2009, Section 12

Licensure Examination. - Every applicant seeking to be registered and
licensed as a real estate service practitioner, except a real estate salesperson, shall
undergo an examination as provided for in this Act. Examinations for the practice of
real estate service in the Philippines shall be given by the Board at least once every

year in such places and dates as the Commission may designate.
% The Real Estate Service Act of the Philippines 2009, Section 14

Qualification of Applicants for Examinations. - In order to be admitted
to the licensure examination for real estate service, a candidate shall, at the time of
filing his/her application, establish to the satisfaction of the Board that he/she

possesses the following qualifications:
(a) A citizen of the Philippines;

(b) A holder of a relevant bachelor's degree from a state university or
college, or other educational institution duly recognized by the CHED: Provided, That
as soon as a course leading to a Bachelor's degree in Real Estate Service is
implemented by the CHED, the Board shall make this course a requirement for taking

the "licensure examination; and
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(c) Of good moral character, and must not have been convicted of
any crime involving moral turpitude: Provided, That an applicant for the licensure
examination for real estate consultants must show proof that he/she has at least ten
(10) years experience as a licensed real estate broker or an assessor, or as a bank or
institutional appraiser or an employed person performing real property valuation, or

at least five (5) years experience as a licensed real estate appraiser.
% The Real Estate Service Act of the Philippines 2009, Section 17

Issuance of the Certificate of Registration and Professional

Identification Card. - A certificate of registration shall be issued to examinees who
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pass the licensure examination for real estate service subject to payment of fees
prescribed by the Commission. The certificate of registration shall bear the signature
of the chairperson of the Commission and the chairperson and the members of the
Board, stamped with the official seal of the Commission, indicating that the person
named therein is entitled to practice the profession with all the benefits and
privileges appurtenant thereto. This certificate of registration shall remain in full force

and effect until revoked or suspended in accordance with this Act.
*" The Real Estate Service Act of the Philippines 2009, Section 29

Prohibition Against the Unauthorized Practice of Real Estate Service. -
No person shall practice or offer to practice real estate service in the Philippines or
offer himself/herself as real estate service practitioner, or use the title, word, letter,
figure or any sign tending to convey the impression that one is a real estate service
practitioner, or advertise or indicate in any manner whatsoever that one is qualified
to practice the profession, or be appointed as real property appraiser or assessor in
any national government entity or local government unit, unless he/she has
satisfactorily passed the licensure examination given by the Board, except as
otherwise provided in this Act, a holder of a valid certificate of registration, and
professional identification card or a valid special/temporary permit duly issued to
him/her by the Board and the Commission, and in the case of real estate brokers

and private appraisers, they have paid the required bond as hereto provided.
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% The Real Estate Service Act of the Philippines 2009, Section 25

Oath. - All successful examinees qualified for registration and all
qualified applicants for registration without examination as well as accredited
salespersons shall be required to take an oath before any member of the Board or
any officer of the Commission duly authorized by the Commission to administer

oaths prior to entering into the practice of real estate service in the Philippines.
% The Real Estate Service Act of the Philippines 2009, Section 15

Ratings in the Examination. - In order that a candidate may be deemed
to have successfully passed the examination, he/she must have obtained an average
of at least seventy-five percent (75%) in all subjects, with no rating below fifty

percent (50%) in any subject.
" The Real Estate Service Act of the Philippines 2009, Section 16

Release of the Results of Examination. - The results of the licensure
examination shall be released by the Board within ten (10) days from the last day of

the examination.
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™! The Real Estate Service Act of the Philippines 2009, Section 13(c)

Scope of Examination. - An examination shall be given to the licensure
applicants for real estate brokers, real estate appraisers and real estate consultants

which shall include, but not limited to, the following:

(c) For real estate brokers - fundamentals of property ownership; code
of ethics and responsibilities; legal requirements for real estate service practice; real
estate brokerage practice; subdivision development; condominium concept; real
estate finance and economics; basic principles of ecology; urban and rural land use;
planning, development and zoning; legal aspect of sale, mortgage and lease;
documentation and registration; real property laws; and any other related subjects as

may be determined by the Board
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2 The Real Estate Service Act of the Philippines 2009, Section 32(a)
Corporate Practice of the Real Estate Service. -

(@) The partnership or corporation shall regularly submit a list of its
real estate service practitioners to the Commission and to the SEC as part of its
annual reportorial requirements. There shall at least be one (1) licensed real estate

broker for every twenty (20) accredited salespersons.
> The Real Estate Service Act of the Philippines 2009, Section 35

Code of Ethics and Responsibilities for Real Estate Service Practitioners.
- The Board shall adopt and promulgate the Code of Ethics and Responsibilities for
real estate service practitioners which shall be prescribed and issued by the
accredited and integrated professional organization of real estate service

practitioners.
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NSANUYLATBINTENTNATHMUIUMYIR (Ministry of National Development of Singapore)
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" The Estate Agents Act 2010, Section 9

Subject to the provisions of this Act, the functions and duties of the

Council shall be —
(a) to administer the licensing and registration regimes under this Act;

(b) to regulate and control the practice of estate agents and

salespersons;

(c) to promote integrity and competence amongst estate agents and

salespersons and to maintain or enhance their status;

(d) to administer examinations and a professional development

framework for the purposes of licensing and registration under this Act;
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(e) to develop codes of practice, ethics and conduct for estate agents

and salespersons;

(f) to conduct investigations and disciplinary proceedings in relation to

offences and unsatisfactory conduct or misconduct in relation to estate agency work;

(g) to develop measures to equip consumers with the necessary

knowledge to conduct their property transactions with prudence and diligence; and

(h) to perform such other functions and discharge such other duties as

may be conferred on the Council by any written law.

> The Estate Agents Act 2010, Section 28
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Estate agents to be licensed

’® The Estate Agents Act 2010, Section 29
Salespersons to be registered

" The Estate Agents Act 2010, Section 30

Subject to the provisions of this Act, an individual shall not be eligible

to be granted or to hold or continue to hold an estate agent’s licence unless —

(a) he has attained the age of 21 years or such other age which is for

the time being prescribed for the purposes of this section;
(b) he satisfies the Council that —

(i) he has such qualifications, passed such courses of instruction or

examinations and has such practical experience as may be prescribed; or

(i) he is otherwise qualified by having such training or practical

experience as the Council may approve;
(c) he is not a salesperson of any other licensed estate agent;

(d) he does not hold and is not an employee, a director or a partner

of a person who holds a moneylender’s licence;

(e) he complies with such other requirements as are prescribed for the

time being which apply to him; and

(f) the Council otherwise considers him a fit and proper person to hold

an estate agent’s licence.
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"8 The Estate Agents Act 2010, Section 31

Subject to the provisions of this Act, no person (other than an
individual) shall be eligible to be granted or to hold or continue to hold an estate

agent’s licence unless —

(@) the person has a key executive officer who satisfies the

requirements of this Act;

(b) the key executive officer and each of the person’s directors or

partners for the time being is a fit and proper person;
(c) the person does not hold a moneylender’s licence;,

(d) none of the person’s directors or partners for the time being holds

a moneylender’s licence;

(e) none of the person’s directors or partners for the time being is an

employee, a director or a partner of a person who holds a moneylender’s licence;
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(f) the Council is satisfied that the person complies with such other

requirements as are prescribed and which apply to the person; and

(g) the Council otherwise considers the person to be a fit and proper

person to hold an estate agent’s licence.
" The Estate Agents Act 2010, Section 32
Eligibility to be registered salesperson

(1) No person other than a natural person may be registered as a

salesperson.

(2) An individual shall not be eligible to be or to remain registered as a

salesperson unless —

(a) he has attained the age of 21 years or such other age which is for

the time being prescribed for the purposes of this subsection;
(b) he satisfies the Council that —

(i) he is or will be employed by a licensed estate agent as a

salesperson and he does not hold a licence as any other estate agent;

(i) he has the prescribed educational qualifications or experience;
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(iii) he does not hold and is not an employee, a director or a

partner of a person who holds a moneylender’s licence; and

(iv) he complies with such other prescribed requirements including

continuing education which apply to him; and
(c) the Council otherwise considers
8 The Estate Agents Act 2010, Section 43(1)

Where a licensee ceases to be engaged in estate agency work, he
shall, before the expiration of the period of 31 days beginning on the date of the

cesser, notify the Council in writing thereof.
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® The Estate Agents Act 2010, Section 40(1)

A salesperson may not be registered to act as a salesperson for more

than one estate agent at any one time.
8 The Estate Agents Act 2010, Section 37(1)

Subject to subsection (5), every licensee shall have an address in

Singapore to which all communications and all notices under this Act may be sent.
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® The Estate Agents Act 2010, Section 28(2)

Any person who contravenes subsection (1) shall be guilty of an
offence and shall be liable on conviction to a fine not exceeding $75,000, or to
imprisonment for a term not exceeding 3 years or to both, and in the case of a
continuing offence, to a further fine not exceeding $7,500 for every day or part

thereof during which the offence continues after conviction.

8 The Estate Agents Act 2010, Section 29(3)
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Any person who contravenes subsection (1) shall be guilty of an
offence and shall be liable on conviction to a fine not exceeding $25,000 or to

imprisonment for a term not exceeding 12 months or to both.

8 Coundil of Estate Agencies, “Frequently Asked Question,” & UA U dlovuil 1

NOARINEY 2558, http:/www.cea.gov.sg/cea/content/resourses_fag/faginfo.ntml
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