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ABSTRACT

Packaging plays a critical role in convenience promotion in human
being’s consumption. However, using package as one of the marketing strategies has
been causing a major problems to consumers when it comes to making decision of
product to be chosen due to the fact that some traders use a large size outre
package. This could have a significant impact on consumers - it leads the consumers
to misunderstand that the package actually contains product of particular size
according to the look from the outside of the package. In addition, using of large size
outre package could also have an influence on other trade competitors. In the view
of the problems set out herein regarding the using of large size outre packaging, it is
necessary to consider the nature of the use of large size outre package and legal
measures with respect to control of large size outre package use. Remedies in
relation to losses of the consumers from the large size outre package use shall be
taken to account as well. This thesis aims to research large size outre packaging in
Thailand, California State of the USA, and Germany in order to find out the most
suitable legal measures for Thailand with respect to consumer protection on large
size outre packaging. In this regard, the research was done through analysing
statutory laws, text books, law books, theses, academic documents, relevant articles,

and electronic information source to conclude the fact and propose the suitable
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legal measures regarding the regulation of large size outre package use in Thailand to
protect the consumers.

Based on the research on the Thai law, it appears that there has been no
written laws which specify or describe the nature of large size outre package and
none of written legal measures clearly specify to control this large size outre
packaging. It therefore seems that there is no organisations has taken this matter into
their account. Furthermore, the punishment has not been explicitly determined for
the large size outre packaging, whereas specific general measures regarding the
remedies would only be considered in the case where it is proved that it was the
“Trader” who caused the losses or damages under the Trade Competition Act B.E.
2542 and Consumer Case Procedure Act B.E. 2551. The lawsuit pursuant to the
general provisions to obtain remedies, moreover, has got to be one of the case
where it is conducted by mistake, fraud, obligation unsatisfied, tort, and sale by
description specified in the Civil and Commercial Code.

Research on foreign laws ie from the State of California, the USA and
Germany in connection with the above-mentioned issues, California State and
Germany have statutory law where it clearly specified the provisions of the large size
outre packaging. In relation to the control of the use, both countries share a similar
measures that control before and after the product enters into market, and have
been able to seized packages which are made against the provision of the law.
Punishments have also been explicitly established. Regarding the remedies for those
who suffer from the large size outre packaging, it becomes clear and extensive in the
State of California. For Germany, the legal measures are specified in the same way.
The consumer’s right to file a lawsuit, however, is not specified in Germany.

From the research on Thai and foreign laws, it is proposed amendment
and revision to include the control of large size outre package use and remedies
provisions in Consumer Protection Act B.E. 2522, the details of which are as follows:

(1) Legal measures regarding the control of large size outre packaging

Guidelines for large size package use shall be established by specifying

the nature of package of which could be mistakenly misunderstood. In addition, the
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Label Committee under the Consumer Protection Act B.E. 2522 shall be given with
an authority to regulate the use of package by having the name changed from
“Label Committee” to “Label and Package Committee”. Guidelines for checking
before product enters into the market shall as well be established — the package
suspected to be in large size outre shall be required to be submitted to the Label
and Package Committee for an investigation, and the Label and Package Committee
shall be given with a power to order vendors to recall prohibited products from the
market. With respect to punishment, fine punishment is proposed to be included.

(2) Legal measures regarding the consumer remedies

Consumers’ right to terminate contracts is proposed to be added
together with a right to request for full amount of refund from the vendors who

unlawfully conduct with the package.

Keywords: PACKAGING, LARGE SIZE OUTRE PACKAGING, CONSUMER PROTECTION
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® Directive 94/62/EC on Packaging and Packaging Waste, Article 3
Definitions : “packaging” shall mean all products made of any materials of any
nature to be used for the containment, protection, handling, delivery and
presentation of goods, from raw materials to processed goods, from the producer to
the user or the consumer. “Non-returnable” items used for the same purposes shall

also be considered to constitute packaging.
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d2um1u DIRECTIVE 94/62/EC of the European Parliament and of
the Council of 20 December 1994 on packaging and packaging wast lalrafieuan
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(NTIMNURIUAT WINALINE, 2541), 1.9.
® Directive 94/62/EC on Packaging and Packaging Waste, Article 3

Definitions : ‘Packaging’ consists only of:
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(a) sales packaging or primary packaging, i. e. packaging conceived so as
to constitute a sales unit to the final user or consumer at the point of purchase;

(b) grouped packaging or secondary packaging, i. e. packaging
conceived so as to constitute at the point of purchase a grouping of a certain
number of sales units whether the latter is sold as such to the final user or
consumer or whether itserves only as a means to replenish the shelves at the point
of sale; it can be removed from the product without affecting its characteristics;

(c) transport packaging or tertiary packaging, i. e. packaging conceived
so as to facilitate handling and transport of a number of sales units or grouped
packagings in order to prevent physical handling and transport damage. Transport

packaging does not include road, rail, ship and air containers.
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>BPC, 12011.6. “Container” means any receptacle or carton, whether
lidded or unlidded, into which a commodity is packed or placed, or any wrappings
with or into which any commodity is wrapped or put for sale.

* BPC, 12601. This chapter is designed to protect purchasers of any

commodity within its provisions against deception or misrepresentation. Packages
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Junsvasnansmisedelnaduilng uenaintuung 12606. (b)° delsvinuldusssiasifivi

and their labels should enable consumers to obtain accurate information as to the
quantity of the contents and should facilitate value comparisons.

It is hereby declared to be the policy of the Legislature to assist in
attaining these goals.

> BPC, 12606. (a) No container wherein commodities are packed shall
have a false bottom, false sidewalls, false lid or covering, or be otherwise so
constructed or filled, wholly or partially, as to facilitate the perpetration of deception
or fraud.

6 BPC, 12606. (b) No container shall be made, formed, or filled as to
be misleading. A container that does not allow the consumer to fully view its
contents shall be considered to be filled as to be misleading if it contains
nonfunctional slack fill. Slack fill is the difference between the actual capacity of a
container and the volume of product contained therein. Nonfunctional slack fill is
the empty space in a package that is filled to substantially less than its capacity for
reasons other than any one or more of the following:

(1) Protection of the contents of the package.

(2) The requirements of machines used for enclosing the contents of
the package.

(3) Unavoidable product settling during shipping and handling.

(4) The need to utilize a larger than required package or container to
provide adequate space for the legible presentation of mandatory and necessary
labeling information, such as those based on the regulations adopted by the United

States Food and Drug Administration or state or federal agencies under federal or
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state law, laws or regulations adopted by foreign governments, or under an
industrywide voluntary labeling program.

(5) The fact that the product consists of a commodity that is packaged
in a decorative or representational container where the container is part of the
presentation of the product and has value that is both significant in proportion to the
value of the product and independent of its function to hold the product, such as a
gift combined with a container that is intended for further use after the product is
consumed, or durable commemorative or promotional packages.

(6) An inability to increase the level of fill or to further reduce the size
of the package, such as where some minimum package size is necessary to
accommodate required labeling, discourage pilfering, facilitate handling, or
accommodate tamper-resistant devices.

(7) The product container bears a reasonable relationship to the
actual amount of product contained inside, and the dimensions of the actual
product container, the product, or the amount of product therein is visible to the
consumer at the point of sale, or where obvious secondary use packaging is involved.

(8) The dimensions of the product or immediate product container are
visible through the exterior packaging, or where the actual size of the product or
immediate product container is clearly and conspicuously depicted on any side of
the exterior packaging excluding the bottom, accompanied by a clear and
conspicuous disclosure that the representation is the "actual size" of the product or
the immediate product container.

(9) The presence of any headspace within an immediate product
container necessary to facilitate the mixing, adding, shaking, or dispensing of liquids
or powders by consumers prior to use.

(10) The exterior packaging contains a product delivery or dosing
device if the device is visible, or a clear and conspicuous depiction of the device

appears on the exterior packaging, or it is readily apparent from the conspicuous
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exterior disclosures or the nature and name of the product that a delivery or dosing
device is contained in the package.

(11) The exterior packaging or immediate product container is a kit
that consists of a system, or multiple components, designed to produce a particular
result that is not dependent upon the quantity of the contents, if the purpose of the
kit is clearly and conspicuously disclosed on the exterior packaging.

(12) The exterior packaging of the product is routinely displayed using
tester units or demonstrations to consumers in retail stores, so that customers can
see the actual, immediate container of the product being sold, or a depiction of the
actual size thereof prior to purchase.

(13) The exterior packaging consists of single or multiunit presentation
boxes of holiday or gift packages if the purchaser can adequately determine the
quantity and sizes of the immediate product container at the point of sale.

(14) The exterior packaging is for a combination of one purchased
product, together with a free sample or gift, wherein the exterior packaging is
necessarily larger than it would otherwise be due to the inclusion of the sample or
gift, if the presence of both products and the quantity of each product are clearly
and conspicuously disclosed on the exterior packaging.

(15) The exterior packaging or immediate product container encloses
computer hardware or software designed to serve a particular computer function, if
the particular computer function to be performed by the computer hardware or

software is clearly and conspicuously disclosed on the exterior packaging.
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" BPC, 12606. () Slack fill in a package shall not be used as grounds to
allege a violation of this section based solely on its presence unless it is
nonfunctional slack fill.

8 BPC, 12611. It is unlawful to pack, ship, or sell any commodity in a
container which does not conform to all the specifications of this chapter; . . .
designs or devices on the label or container, as to render it likely to be read and
understood by ordinary persons under customary conditions of purchase and use.

? BPC, 12606. (d) Any sealer may seize a container that facilitates the
perpetration of deception or fraud and the contents of the container. By order of the
superior court of the county within which a violation of this section occurs, the
containers seized shall be condemned and destroyed or released upon conditions
the court may impose to insure against their use in violation of this chapter. The
contents of any condemned container shall be returned to the owner thereof if the
owner furnishes proper facilities for the return. A proceeding under this section is a

limited civil case if the value of the property in controversy is less than or equal to
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1I9INTAIINENSUNHHUAILNINGT 12606. (d) wandalaUygRuinsnisasineebiluun

wa 1 saa

U Teetyain flaliieelnenuesvierugdusmineduilnafasifiivsnatosnii
Mlduanaely foindumsnsgieuiinaying' Snsne

uenaINiiu BPC ussw 7 sufoudotafunsssiaialy (DIVISION 7.
GENERAL BUSINESS REGULATIONS) @3u 2 ToaiunazssidsutataAuniswueadu (PART 2.
PRESERVATION AND REGULATION OF COMPETITION) #i13@ 5 n15UsAuly (CHAPTER 5.
Enforcement) leinyafAtannsnisastnuenliiiadndn lunsdnnsldussefusinduune
TngiAusidlaslisnduddnvasdunsuisuilibusssumumnnd yanalafidis
videfldnuvieiauesifiasdidusnlunsuidiuiilidusssuagdossuiindmiuauiune

wnslaiiAu 2,500 apaans ($ 2,500) dmsunisasiiinuwsarase’? Inanisuwaadun bl usssy

the maximum amount in controversy for a limited civil case under Section 85 of the
Code of Civil Procedure.

' BPC, 12615.5. The violation of any provision of this chapter, except
the provisions of Section 12604.5, is a misdemeanor punishable by a fine of not less
than twenty-five dollars ($25) nor more than five hundred dollars ($500), or by
imprisonment in the county jail for a term not to exceed six months, or by both such
fine and imprisonment.

1 BPC, 12024. Every person, who by himself or herself, or through or
for another, sells any commodity in less quantity than he or she represents it to be is
guilty of a misdemeanor, except as provided in Section 12024.3.

2 BPC, 17206. Civil Penalty for Violation of Chapter

(a) Any person who engages, has engaged, or proposes to engage in
unfair competition shall be liable for a civil penalty not to exceed two thousand five
hundred dollars ($2,500) for each violation, which shall be assessed and recovered in
a civil action brought in the name of the people of the State of California by the
Attorney General, by any district attorney, by any county counsel authorized by

agreement with the district attorney in actions involving violation of a county
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ordinance, by any city attorney of a city having a population in excess of 750,000, by
any city attorney of any city and county, or, with the consent of the district attorney,
by a city prosecutor in any city having a full-time city prosecutor, in any court of
competent jurisdiction.

B BPC, 17200. As used in this chapter, unfair competition shall mean
and include any unlawful, unfair or fraudulent business act or practice and unfair,
deceptive, untrue or misleading advertising and any act prohibited by Chapter 1
(commencing with Section 17500) of Part 3 of Division 7 of the Business and
Professions Code.

1%

" avy Anling, 999487 18993999 14, W.159-161.
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9IM3UaZINYAT (Department of Food and Agriculture) TAgLau1ENISNINOIMITUALLNEAT

(Secretary) fignunanaginisnsgyhidunisd iy vienisnseviidunsanay undye®

o

a

Taqauussni %qumaqﬁﬁLwé”mwium@mm%a (County) finnsd-iuldiintunde
AenfumsdEluldiaetu mufadmihinresevnnauasiminuessy (State Sealer) wae
Bmihiinsavdevvuinuariminve sl nma (County Sealer) snszsiniseudonis
LWAVDILNALUNG T@aﬁé’mmﬁlumiﬁmaﬁuémaLﬁiuLamﬁ’UéwmwmLa‘m%mﬁ” yonani
Bwhiinsaesourunnuaztmiin (Sealer) Semnuannst 12008, 1aldedoaliin imdhd
AsdDUYLIALaE N Mmamf]m’mﬁqLé’mﬁwﬁmaaaawm@LLazﬁmﬁ’ﬂmm%’gLLasz
mmsmaLLazﬁﬁﬁﬁ'}meiaammuaz;limaaiwmiéha16 T mtfinsiadouruinuas
diiniisrunslunisBeniuauulumaunsldfiundaiuneaas ($ 1,000 ) Swmsunns

a ] & Ay U wa & A ~ = Y, 19
agLﬂJ@LLW@37’]3\‘1'%qﬂuﬂﬂamﬁ\l’]NUUWUZQiy@lu‘UiiWUﬁi@@qllﬂaﬁgLUﬂUmawqmiﬂqiﬂqusﬁ e

> BPC, 120 1 2.1 . The secretary may bring an action to enjoin the
violation, or the threatened violation, of any provision of this division, or of any
regulation adopted pursuant thereto, in the superior court in the county in which the
violation occurs or is about to occur. There may be joined in one proceeding any
number of defendants alleged to be violating the same provisions or regulations,
although their properties, interests, residence, or place of business, may be in several
counties and the violations separate and distinct. Any proceeding that is brought
pursuant to this section shall be governed in all other respects by the provisions of
Chapter 3 (commencing with Section 525) of Title 7 of Part 2 of the Code of Civil
Procedure. The county sealer of any county acting through the district attorney or
county counsel of that county may bring an action to enjoin the violation in the
county or the threatened violation in the county of any provision of this division or
of any regulation adopted pursuant thereto in the same manner as may the
secretary, and if the secretary joins as a party plaintiff, those actions shall not be
limited to violations occurring within the county.

' BPC, 12008. “Sealer,” when used without qualification, includes the

State Sealer, county sealers and their deputies and inspectors.
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"'BPC, 12015.3. (a) The sealer may levy a civil penalty against a
person violating any provision of this division or a regulation adopted pursuant to any
of these provisions, of not more than one thousand dollars (51 ,000) for each
violation. It is a complete defense to a criminal prosecution for a violation of any
provision of this division or a regulation adopted pursuant to any provision of this
division that the defendant has been assessed and has paid a civil penalty under this
section for the same act or acts constituting the violation. Any civil penalty under
this section shall be cumulative to civil remedies or penalties imposed under any

other law.



73

1 (% 6

Uszdnsnn Judunfeniduegraunnd msugisesnisiaiuasiandiuiiie Tnandnsioe

[
[y

AananlyacUszan 50 - 110 Asaansansy YusgiuuIunavenansiug

'
a

d‘ = o Y 6 a Y (3 b4 % a &
AN 4.1 LLEWNEN@ﬂHﬂJ%GUEJ\‘]Uii"\!ﬂm%“U@QNaG]ﬂm%ﬂgﬂﬂ@\ﬁ@ﬂGUEJ\‘IigLLﬂaWEJiL‘U‘EJ Useine

ansgowsn’

lnglandussgrefesaluindnasldussadaannivuawasiouind

(% (% '
Y a1

Tngy Bnvisfifiufiineneluvssadueisenaidudiuiuiosas 35 9092 U97NuAR39 vl
Auslnandedulagelneiiansanainruinvesussadueidesdredudmiuiavesdumigs

niwdndasivesusznevgsieedunidusiiafediu wezdinansdwdnimnwananlas

(% '
a A I o

Aouussyiaantuiinunianglusgalided Ay niniaglidondndusivuning 1)

¥ 1

Tnelumilaslaszutanarivg woduunad

]

1) narIndunisdiily CLRA 11as1 1770. (a) (5) wiiosanmdu

Y

Wnrsufualunisudsduiildilusssy Wnedodndunislideyafiinluuiuiamesdudii

Y

e>2p

Usznaugsnaliussqliagass
2) naram1indunisdflu BPC 11951 12606 1193991n91488U559
a o 1 Y o a v e A U ey v ad A
AR liaenAdotuTlinuesusseine nanfeusIIfugnltusTRlinuianeluuin
a [ ' £ LY a v a £ a o ¢ 14 LY L3
Audndu warldaenndesivusunungusenavgsialaussananiaeienlineluussysioe
Aanand lneiuniinedananldladlilduselevidwiunisussguandariuazdadunisvinli

AUSInAinAuYnleia wanantulanidina1191939naguTsIHand U laeyinTu v3ell

18 a”ﬂwmzsuamiagﬁm%ﬁuawﬁmﬁmeﬁﬁgﬂﬁaq%@N, Auduiloudl 14 Sunay
2558, 910 https://www.truthinadvertising.org/wp-content/uploads/2015/11/Zakhour-

v-Glanbia-Performance-Nutrition-complaint.pdf



74

sUuuy videwinlufensigsiliigninenaszidileininiusz neugsialaussanansusiag
lUeSmamuavesussySusinly
wazauilasiludiudveinefosedland Sdouisilandlfuels
masenmdlsidnasvganisnszyndainafioussmanudene uazsieandevmenuass
sufwendetinouwazndimaimiininwm suviandomeludadng aldaeluns
Hosnf wazAmueay [Wudu
4.1.2 Uszwmelgasuil
Useinegosuiifuuseing iusznaudenaiusineg 1au 16 uafu (33)
sgunavesUszimmazidugeanszidou nquansuazdotadusiieg eliynuaiufieUjua
izt wiazuaiudiamsneenngranouassedeusiie nuanumnzaudield
Saduluunfuvosmuies uviadl azdedlidniungszidey 3359TUYNYNA9VDIUTELNA
wiheuee Mferfesdutseandunisnuvesseng uasniienuvetuiasuaiy
Tnensuszneugsiamsiuazmslivinisiinnududaszanunsodiiiunisaneg lhegreed
LLﬁﬁqﬁazﬁaalﬂsﬁmﬁUﬂgmw sudou niedotedulang Ammualidmiuianisiug Tng

vnadsasuliinisudaduiunisnisiaidulismemnugisssy nieuilinuduases

af
€ &d/)e

) =< b 1

U3LnA Ballvaunn1sANATeIRgnNIIwIN nglangmuguawndy n1suslaawazaUlng

q

a

14 [ = 1 1 [ Y ] Y o o
uamduemiswasnlidldnnis IJUIALYBDTNUILHDATBIALG Undos TiAuugin

N X

suaianulyselaninug anudila aaenluauis anuawisalunisdnduls nsiay

U Aa Y a o L3 L3 ¥ PN " o 14

Suiaveu Litemsiivinyrauselevivewuedliuniign withasvinld
lnsu1nsn1stunismivauussIfusndvuiaingiiuasaussmaasuila

va

Jeyeg@lioe QIungwmammw%’amﬁm (Gesetz Uber das Inverkehrbringen und die
Bereitstellung von Messgeraten auf dem Markt, ihre Verwendung und Eichung sowie
tber Fertigpackungen (Mess- und Eichgesetz)) #38 MessEG' wagnuu1gAafIunis

wtetuilisfusssn (The Act Against Unfair Competition) e UWG? sl

¥ doluifingntinusatuilazldindn MessEG unur1inNguaneuIng 996

Ly

2 goluiingrinusatulagldh1in UWG wnudA1inguuiesodiuns

wstun i dusssy



75
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1 MessEG § 43 Anforderungen an Fertigpackungen

(2) Es ist verboten, Fertigpackungen herzustellen, herstellen zu lassen,
in den Geltungsbereich dieses Gesetzes zu verbringen, in Verkehr zu bringen oder
sonst auf dem Markt bereitzustellen, wenn sie ihrer Gestaltung und Befullung nach
eine grofere Fullmenge vortdauschen als in ihnen enthalten ist.

2 MessEG § 60 Bupgeldvorschriften

(1) Ordnungswidrig handelt, wer vorsatzlich oder fahrl&ssig

22. entgegen § 43 Absatz 2 in Verbindung mit einer Rechtsverordnung
nach § 44 Absatz 1 Nummer 11 eine Fertigpackung herstellt, in den Geltungsbereich
des Gesetzes verbringt, in Verkehr bringt oder sonst auf dem Markt bereitstellt,

(2) Die Ordnungswidrigkeit kann in den Fallen des Absatzes 1 Nummer
1, 14, 15, 19, 21 und 22 mit einer Geldbuf3e bis zu funfzigtausend Euro, in den Féllen
des Absatzes 1 Nummer 13 mit einer Geldbuf3e bis zu zehntausend Euro und in den

Ubrigen Fallen mit einer Geldbuf3e bis zu zwanzigtausend Euro geahndet werden.
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> Die Verbraucherzentrale Hamburg, “Luftpackungen: Viel Luft um
nichtsver,” Accessed December 14, 2015, From http://www.vzhh.de/ernaehrung/

119733/luftpackungen-viel-luft-um-nichts.aspx
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einmualisguianans (Die Bundesregierung) 1ugfifignunalunisnsmszsnvnguin,

% grifnaudaaiunisfissninusema ngauesay, “deyaifeafunis
AuAsaIRUsLaAlueasuil,” Auduiieud 14 Suneu 2558, 910 http://www.ditp.go.th/
contents_attach/71873/71873.pdf

2 MessEG § 44 Verordnungsermachtigung fur Fertigpackungen und
andere Verkaufseinheiten

(1) Die Bundesregierung wird ermachtigt, durch Rechtsverordnung mit
Zustimmung des Bundesrates Vorschriften zu erlassen zum Schutz der
Verbraucherinnen und Verbraucher, zur Erleichterung des Handels mit
Fertigpackungen, auch zur Umsetzung von Rechtsakten der Europdischen Union

1 .die Angabe von Nennftllmengen bei Fertigpackungen und die Art
und Weise dieser Angabe,

2.die Anforderungen an die Genauigkeit der Fullmenge,

3 .die Kontrollen und Aufzeichnungen, die von den Betrieben zur
Erfullung der Genauigkeitsanforderungen nach Nummer 2 vorzunehmen sind, sowie
die Messgerate, die hierbei zu verwenden sind,

4 . Voraussetzungen und Methoden fur eine einheitliche
Fullmengenbestimmung,

5 .Anforderungen an die Genauigkeit des Volumens von Behaltnissen

und ihre Kennzeichnung,
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6 .die Angabe desjenigen, der Fertigpackungen oder Behaltnisse
herstellt, in den Geltungsbereich dieses Gesetzes verbringt oder in den Verkehr
bringt,

7 .die Anbringung von Aufschriften und Zeichen auf Fertigpackungen
und Behdltnissen und ihre Anerkennung durch die Physikalisch-Technische
Bundesanstalt,

8 . At und Umfang der von den zustédndigen Behorden
durchzuftihrenden Prifungen zur Uberwachung der Einhaltung der Vorschriften, die
auf Grund der Nummern 2, 3, 4 und 5 erlassen wurden, und Uber die Anerkennung
von Prifungen, die in anderen Staaten durchgeftihrt worden sind,

9 . verbindliche Nennfullmengen fur Fertigpackungen und Uber die
Pflicht zur Verwendung bestimmter Behéltnisse mit einem bestimmten Volumen
oder mit bestimmten Abmessungen fir die Herstellung von Fertigpackungen,

10.Ausnahmen von § 43 Absatz 1,

11.die Gestaltung und Beftllung von Fertigpackungen, damit diese die
Anforderungen des § 43 Absatz 2 erfullen.

( 2 ) Die Bundesregierung wird ferner ermachtigt, durch
Rechtsverordnung mit Zustimmung des Bundesrates zu den gleichen Zwecken

entsprechende Vorschriften fur andere Verkaufseinheiten zu erlassen.
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4.1.2.2 nguanesaftunsustunliidusssu (The Act Against Unfair

Competition) 38 UWG
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%6 Staatsbetrieb fur Mess- und Eichwesen, “Fertigpackungen,” Accessed
December 14, 2015, From http://www.eichamt.sachsen.de/557.htm

T UWG, Section 1 Purpose of the Act

This Act shall serve the purpose of protecting competitors, consumers
and other market participants against unfair commercial practices. At the same time,

it shall protect the interests of the public in undistorted competition.
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28 UWG, Section 2 Definitions

(1) Within the meaning of this Act the following definitions shall apply:

1. “Commercial practice” shall mean any conduct by a person for the
benefit of that person’s or a third party’s business before, during, or after, the
conclusion of a business transaction, which conduct is objectively connected with
promoting the sale or the procurement of goods or services, or with the conclusion
or the performance of a contract concerning goods or services; “coods” shall be
deemed to include immovable property as well, and “services” also rights and
obligations;

> UWG, Section 3 Prohibition of unfair commercial practices

(1) Unfair commercial practices shall be illegal if they are suited to
tangible impairment of the interests of competitors, consumers or other market
participants.

% UWG, Section 4 Examples of unfair commercial practices

Unfairness shall have occurred in particular where a person

11. infringes a statutory provision that is also intended to regulate

market behaviour in the interest of market participants.
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*1 Wettbewerbszentrale, “The Role of the Wettbewerbszentrale in the
Enforcement System against Unfair Commercial Practices in Germany,” Accessed
June 12, 2016, From https://www.wettbewerbszentrale.de/media/getlivedoc.aspx?id
=33612

*2 WG, Section 13 Jurisdiction as to subject-matter
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(1) The Regional Courts shall have exclusive jurisdiction over all civil
law disputes where a claim is asserted by virtue of this Act. Section 95 subsection (1),
number 5, of the Courts Constitution Act shall apply.

(2) The Land governments shall be empowered to designate by
ordinance one such Regional Court as the court to hear competition disputes for the
districts of several Regional Courts, provided this is conducive to the administration
of justice in respect of competition disputes, especially for the purpose of ensuring
consistent court decisions. The Land governments can delegate this power to the
Land departments of justice.

P AUAMNINY19EDNDINNUE § 7 Abs. 2 EichG s?fQLfJuﬂgwmsJﬁQﬂ

WUTIEE § 43 MessEG faudTufl 1 uns1Ay 2558
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* CIV, 1752 . The provisions of this title are not exclusive. The
remedies provided herein for violation of any section of this title or for conduct
proscribed by any section of this title shall be in addition to any other procedures or
remedies for any violation or conduct provided for in any other law.

% CIV, 1770. (a) The following unfair methods of competition and
unfair or deceptive acts or practices undertaken by any person in a transaction
intended to result or which results in the sale or lease of goods or services to any
consumer are unlawful:

(5) Representing that goods or services have sponsorship, approval,
characteristics, ingredients, uses, benefits, or quantities which they do not have or
that a person has a sponsorship, approval, status, affiliation, or connection which he
or she does not have.

T IV, 1780. (a) Any consumer who suffers any damage as a result of

the use or employment by any person of a method, act, or practice declared to be
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unlawful by Section 1770 may bring an action against that person to recover or
obtain any of the following:

(1) Actual damages, but in no case shall the total award of damages in
a class action be less than one thousand dollars ($1,000).

(2) An order enjoining the methods, acts, or practices.

(3) Restitution of property.

(4) Punitive damages.

(5) Any other relief that the court deems proper.

8 UWG, Section 8 Elimination; cessation and desistance

(1) Whoever uses an illegal commercial practice pursuant to Section 3

or Section 7 can be sued for elimination, and in the event of the risk of recurrence,
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for cessation and desistance. The cessation and desistance claim shall already
pertain in the event of the risk of such contravention of Section 3 or Section 7.

(2) Where the contraventions are committed in a business by a
member of the staff or by a person exercising a mandate, the claim to cessation and
desistance and the claim to elimination shall be deemed to apply in relation to the
owner of the business as well.

(3) The claims under subsection (1) shall vest in

1. every competitor;

2. associations with legal personality which exist for the promotion of
commercial or of independent professional interests, so far as a considerable
number of entrepreneurs belong thereto, and which distribute goods or services of
the same or similar type on the same market, provided such associations are actually
in a position, particularly in terms of their personnel, material and financial resources,
to pursue the tasks, under their memoranda of association, of promoting commercial
or independent professional interests, and so far as the contravention affects the
interests of their members;

3. qualified entities that prove that they are entered on the list of
qualified entities pursuant to section 4 of the Injunctions Act or on the list of the
Commission of the European Communities pursuant to Article 4 of Directive 98/27/EC
of the European Parliament and of the Council of 19 May 1998 on injunctions for the
protection of consumer interests (OJ Number L 166 page 51);

4. Chambers of Industry and Commerce or Craft Chambers.
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¥ UWG, Section 9 Compensation for damage

Whoever, while acting with intent or negligently, uses an illegal
commercial practice pursuant to Section 3 or Section 7 shall be obliged to
compensate competitors for the damage arising therefrom. The compensation claim
can be asserted against persons responsible for periodical printed matter only in the
case of contravention with intent.

“ UWG, Section 10 Confiscation of profits

(1) Whoever, while acting with intent, uses an illegal commercial
practice pursuant to Section 3 or Section 7, thereby making a profit to the detriment
of numerous purchasers, can be sued for surrender of such profit to the Federal
budget by those entitled, pursuant to Section 8 subsection (3), numbers 2 to 4, to

assert a cessation and desistance claim.
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