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ABSTRACT

Actors have some unique characters in their professions and such
characters make them differ from other kinds of occupations and employees.
Therefore, there should be a set of special law to protect their rights. Nonetheless,
there is yet to enforce any special law to protect this profession, law enforcers thus
resort to adopt some existing laws that are deemed suitable for each case. Contracts
for hiring actors can be divided into two type, which are the Work Made for Hire
Contract and the employment contract. Under normal circumstances, Adhesion
contracts are used between the producers as the employers and the actors as the
employees for both parties’ convenience. By using the adhesion Contract, the
employers hold more bargaining powers, since they can predetermine and pre-regulate
each term on the contracts as they satisfy. Whereas, the actors can only choose to
accept or not to accept such a whole contract. This is finally posing to the unfair
adhesion Contracts which are determined only by employers or producers. This thesis
has studied some existing contracts which have been adopted in the media industry
and this thesis has found out four unfair issues, as followed:

1.) The first problem is the assignments of all actors’ rights and their
intellectual property rights solely to the employers. The employers or the producers
usually determine the terms in the contract that the employees or the actors must

assign all their rights and intellectual property rights to the employers. The employers
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will solely hold the actors’ rights and can later exploit those rights of their own accord.
The terms usually do not include any agreement on further payment to the actors
despite the commercial exploitation of their works. Although, the recorded performed
works are either rerun or resold in the International platforms, which can endlessly
prompt a huge amount of income to the producers, the actors only receive their initial
payments and consideration because of the determined terms. This poses to the issue
that the actors should also receive some further emolument from the commercial
exploitation of their rights and intellectual property rights by the employers.

2.) The second problem is on the limitation of rights and freedom in the
career. There are agreements and terms that forbid the actors to be hired by other
companies or producers without their original companies’ permission. However, the
employers usually do not specify workloads and the amount of rewards that the actors
would receive on the contracts, they thus cannot estimate their own incomes and
workloads. Should there are contracts that irrationally limit the freedom and rights in
careers, the Unfair Contract Terms should come into effect by the court’s adjustments
of each case of the unfair contracts.

3.) The third problem is on the termination and renewal of contracts.
Under employment contracts for some actors who are under control by their
companies, there are usually terms reserving rights for employers to terminate the
contracts. Moreover, under those contracts, there are also terms which automatically
renew such contracts when they are expired. In the case that the actors do not wish
to renew the contracts, they are required to inform the company in advance by
themselves. Otherwise, the contracts will be automatically renewed. In this sense,
should there are terms which unfairly terminate or renew contracts, the Unfair Contract
Terms should come into effect by the court’s adjustments of each case of the unfair
contracts.

4.) The forth problem is on the irrational high penalty. Employers or
producers usually determine irrational high penalty on the contracts. This might be
because, they wish to set exceeding penalty to cover the potential loss, as well as to

prevent actors from breaching the contracts. Yet, such penalty is too high and beyond
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actors’ abilities to pay. Thus, should there are disputes over the issues, the Unfair
Contract Terms should come into effect by the court’s adjustments of the fees in each
case of the unfair contracts.

5.) The last issue is on other miscellaneous problems on actors’ contracts.
On each actors’ contract, there are different terms of obligations depending on each
case and contract. Thus, there might be other kinds of terms which are unfair to actors.
Should there is any term which unfairly treats actors, the Unfair Contract Terms should
come into effect by the Court’s adjustments of each case of the unfair contracts.

This thesis has studied the phenomenon and found out that, one of the
solutions for resolving the unfair contracts used with actors is the gathering of actors
to establish the Association of Actors and Actresses in some other countries. Such
association can help actors protect themselves and build their own bargaining power.
The members in the association would unitedly determine the standard terms for
dealing with employers and negotiate with the employers to be obliged to use the
terms issued and agreed by the association as the basic terms and contracts for the
whole industry. The actors, on the other hand, should not accept any job offered by
the employers who provide the contracts that are under the association’ s standards.
Moreover, the association should determine some agreements for actors to receive
some further rational emolument from the commercial exploitation of their rights and
intellectual property rights by the employers. Should the media industry in Thailand
adopts this solution, the issue will be effectively resolved.

Furthermore, another solution which can be fruitfully and timely
productive to the industry is to build a mechanism for settlement of disputes between
actors and employers or producers by adopting the arbitration. This is because, filing
cases to the Court might take longer time, thus it will not timely resolve and remedy
the problems and disputes at play. By adopting the arbitral clause to settle the
disputes, both parties can appoint their third-parties, who can be either the individuals
or a group of people, to make a decision on and arbitrate for the case, as agreed on
the contracts by both parties. This method can be timely done and it can be done by

inviting honorable figures in the media industry to arbitrate for the cases. Inviting
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()

honorable performing artists to arbitrate for the case can be one of the best, fairest

and most effective solutions, since they have been highly experienced in the field.

Keywords: Unfair Contracts, Actors’ Rights, Actors’ Contracts, Adhesion Contracts,

Actors
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wazngeaglaiundidunesaulvves ToRsadad Samsusemeasausndiet wa. 2539,
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https://th.wikipedia.org/wiki/%E0%B8%A1%E0%B8%B4%E0%B8%AA%E0%B9%84%E0%B8%8A%E0%B8%99%E0%B8%B4%E0%B8%AA%E0%B8%AD%E0%B8%B4%E0%B8%99%E0%B9%80%E0%B8%95%E0%B8%AD%E0%B8%A3%E0%B9%8C%E0%B9%80%E0%B8%99%E0%B8%8A%E0%B8%B1%E0%B9%88%E0%B8%99%E0%B9%81%E0%B8%99%E0%B8%A5
https://th.wikipedia.org/wiki/%E0%B8%A1%E0%B8%B4%E0%B8%AA%E0%B9%84%E0%B8%97%E0%B8%A2%E0%B9%81%E0%B8%A5%E0%B8%99%E0%B8%94%E0%B9%8C%E0%B9%80%E0%B8%A7%E0%B8%B4%E0%B8%A5%E0%B8%94%E0%B9%8C
https://th.wikipedia.org/wiki/%E0%B8%99%E0%B8%B2%E0%B8%87%E0%B8%87%E0%B8%B2%E0%B8%A1%E0%B8%88%E0%B8%B1%E0%B8%81%E0%B8%A3%E0%B8%A7%E0%B8%B2%E0%B8%A5
https://th.wikipedia.org/wiki/%E0%B8%9E.%E0%B8%A8._2543
https://th.wikipedia.org/wiki/%E0%B8%A7%E0%B8%B1%E0%B8%A2%E0%B8%A3%E0%B8%B8%E0%B9%88%E0%B8%99
https://th.wikipedia.org/wiki/%E0%B8%9A%E0%B8%B1%E0%B8%99%E0%B9%80%E0%B8%97%E0%B8%B4%E0%B8%87
https://th.wikipedia.org/wiki/%E0%B8%9E.%E0%B8%A8._2532
https://th.wikipedia.org/wiki/%E0%B8%AA%E0%B8%96%E0%B8%B2%E0%B8%99%E0%B8%B5%E0%B9%82%E0%B8%97%E0%B8%A3%E0%B8%97%E0%B8%B1%E0%B8%A8%E0%B8%99%E0%B9%8C%E0%B8%81%E0%B8%AD%E0%B8%87%E0%B8%97%E0%B8%B1%E0%B8%9E%E0%B8%9A%E0%B8%81%E0%B8%8A%E0%B9%88%E0%B8%AD%E0%B8%87_7
https://th.wikipedia.org/wiki/%E0%B8%AB%E0%B8%99%E0%B8%B8%E0%B9%88%E0%B8%A1%E0%B8%AA%E0%B8%B2%E0%B8%A7
https://th.wikipedia.org/wiki/%E0%B8%9A%E0%B8%B1%E0%B8%99%E0%B9%80%E0%B8%97%E0%B8%B4%E0%B8%87
https://th.wikipedia.org/wiki/%E0%B8%9E.%E0%B8%A8._2539
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%8 “A standard-form contract prepared by one party, to be signed by the
party in a weaker position, usu. a consumer, who adheres to the contract with little

choice about the terms.”

% Sinai Deutch, Unfair Contract: The doctrine of Unconscionability,

(Massachusetts: D.C. Health and Company, 1977), p.1.

> wauynsu Black’s Dictionary 8th Edition ABWAUIYNTUNYNUILVRIENTTOLUTNT

AUAUAIN https://en.wikipedia.org/wiki/Black%27s Law Dictionary

>1 “A usu. preprinted contract containing set clauses, used repeatedly by a
business or within a particular industry with only slight or modifications to meet the

specific situation.”

>% Sinai Deutch, supra note 65, p.2.
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12, 2016).
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> Ken Orsatti, “How SAG was founded,” Sagaftra,
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(Acessed Jan 18, 2016).
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" TRIPS, Article 14 Protection of Performers, Producers of Phonograms (Sound

Recordings) and Broadcasting Organizations

“ (6) Any Member may, in relation to the rights conferred under paragraphs 1, 2 and
3, provide for conditions, limitations, exceptions and reservations to the extent
permitted by the Rome Convention. However, the provisions of Article 18 of the
Berne Convention (1971) shall also apply, mutatis mutandis, to the rights of

performers and producers of phonograms in phonograms.”
8 Section 1101 U.S. Copyright Act 1976

“ (a) UNAUTHORIZED ACTS.—Anyone who, without the consent of the performer

or performers involved—
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(1) fixes the sounds or sounds and images of a live musical performance in a
copy or phonorecord, or reproduces copies or phonorecords of such a performance

from an unauthorized fixation,

(2) transmits or otherwise communicates to the public the sounds or sounds

and images of a live musical performance, or

(3) distributes or offers to distribute, sells or offers to sell, rents or offers to
rent, or traffics in any copy or phonorecord fixed as described in paragraph (1),

regardless of whether the fixations occurred in the United States,

shall be subject to the remedies provided in sections 502 through 505, to the

same extent as an infringer of copyright.”
? Section 201 (a)

“ (a) INIMIAL OWNERSHIP.— Copyright in a work protected under this title vests
initially in the author or authors of the work. The authors of a joint work are

coowners of copyright in the work.”

10 Section 201(b) U.S. Copyright Act 1976
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“ (b) WORKS MADE FOR HIRE.— In the case of a work made for hire, the
employer or other person for whom the work was prepared is considered the author
for purposes of this title, and, unless the parties have expressly agreed otherwise in a
written instrument signed by them, owns all of the rights comprised in the

copyright.”
1 Section 101(1) U.S. Copyright Act 1976
“A “work made for hire” is—

(1) a work prepared by an employee within the scope of his or her

employment; or
12 Section 101(2) U.S. Copyright Act 1976

“(2) a work specially ordered or commissioned for use as a contribution to a
collective work, as a part of a motion picture or other audiovisual work, as a
translation, as a supplementary work, as a compilation, as an instructional text, as a
test, as answer material for a test, or as an atlas, if the parties expressly agree in a
written instrument signed by them that the work shall be considered a work made
for hire. For the purpose of the foregoing sentence, a “supplementary work” is a
work prepared for publication as a secondary adjunct to a work by another author
for the purpose of introducing, concluding, illustrating, explaining, revising,
commenting upon, or assisting in the use of the other work, such as forewords,

afterwords, pictorial illustrations, maps, charts, tables, editorial notes, musical
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arrangements, answer material for tests, bibliographies, appendixes, and indexes, and
an “instructional text” is a literary, pictorial, or graphic work prepared for publication

and with the purpose of use in systematic instructional activities.”
13 30100 BNUUUY, 87UA7 1993507 1, U, 186.
' Section 201(b) U.S. Copyright Act 1976, supra note 86.

15490 U.S. 730, 109 S.Ct. 2166, (1989)
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America”, Ad Hoc Informal Meeting on the Protection of Audiovisual Performances,

AVP/IM/03/3A (WIPO: Geneva, November 6-7, 2003), p. 30.
21 300 ANVUTUUN, 879087 159955077 1, W. 192.
2 SAG Article 11

“ F. The Union may collect or receive on behalf of, and shall distribute to,
persons any amounts payable or due to such persons under any SAG-AFTRA, SAG or
AFTRA agreement providing for payment of residuals, rerun fees, royalties, foreign
levies or royalties, or any other amounts payable to such persons, under policies and
procedures adopted by National Board. The Union may establish, maintain or
participate in a fund or trust for such purposes. The Union may charge and deduct a

reasonable fee to cover its expenses of collection, distribution and administration.”
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0 SAG-AFTRA, Article XIV. Discipline of Members, Constitution of the Screen
Actors Guild-American Federation and Radio Artists, Retrieved from
http://www.sagaftra.org/files/sag/documents/SAG_Constitution_and By-
Laws July2011.pdf, accessed on May 15, 2016.

313NN BNVUIUUIN, DIUAD LT98T507 1, W.148-179.
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** Hector Macqueen & Charlotte Waelde, "Information on United Kingdom
Relating to the Questionaire to National Expert Contained in the Appendix to the
Study on Tranfer of the Right of Performers to Producers of Audiovisual Fixation”, Ad
Hoc Informal Meeting on the Protection of Audiovisual Performances AVP/IM/03/48B
(Geneva, November 6-7,2003), p.2.

3 Richard Arnold, Performers’s Rights, (London: Sweet&Maxwell, 2004)
p.35.,para. 1.86.

36 3NN BNVUIUUI, BUAD (T98T507 1, U.149.
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3 Copyright, Design and Patent Act 1988, s 180(2)

“(2) In this Part — “performance” means —

(a) a dramatic performance (which includes dance and mime),

(b) a musical performance,

(c) a reading or recitation of a literary work, or

(d) a performance of a variety act or any similar presentation,...”

% Richard Arnold, supra note 1, p.57.,para. 2.16.

%% Copyright, Design and Patent Act 1988, s 181

“A performance is a qualifying performance for the purposes of the provisions
of this Part relating to performers’ right if it is given by a qualifying individual (as

defined in section 206) or takes place in a qualifying country (as so defined).”
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0 Copyright, Design and Patent Act 1988, s 206(1)

“(1) In this Part—

“qualifying country” means—

(a) the United Kingdom,

(b) another member State of the European Economic Community, or

(c) to the extent that an Order under section 208 so provides, a country

designated under that section as enjoying reciprocal protection;...”
" Copyright, Design and Patent Act 1988, s 208(1)
“ (1) Countries enjoying reciprocal protection.

(1) Her Majesty may by Order in Council designate as enjoying reciprocal

protection under this Part—
(a) a Convention country, or

(b) a country as to which Her Majesty is satisfied that provision has been or

will be made under its law giving adequate protection for British performances.
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(n) Ansludunnniseandlaensaannniswansdn (Live Performance)

FINTTUANIVINUANI DA IUAIAYVDINITUARS

() AN LUNITUNTLALALNTAINDINITUAAININUANTDAIUAIATY VD

ATTLLEIRN

(A) @n5lun1s0UNNNITUARIVINUANIDEIUFIAYVDINITUAR

TAATIINNITUINSLABILNT NINTINS AR Idn *

2 Jpn1 BRYUTUUN, 89Ua7 1F955077 1, u. 150-151.
** Copyright, Design and Patent Act 1988, s 182

“(1)A performer’s rights are infringed by a person who, without his consent—
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(@) makes a recording of the whole or any substantial part of a qualifying
performance directly from the live performance,

(b) broadcasts live, the whole or any substantial part of a qualifying
performance,

(c) makes a recording of the whole or any substantial part of a qualifying

performance directly from a broadcast of, the live performance.”
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“ Copyright, Design and Patent Act 1988, s 185
Exclusive recording contracts and persons having recording rights.

(1) In an “exclusive recording contract” means a contract between a
performer and another person under which that person is entitled to the exclusion
of all other persons (including the performer) to make recordings of one or more of

his performances with a view to their commercial exploitation.

(2) References in to a “person having recording rights”, in relation to a

performance, are (subject to subsection (3)) to a person—

(a) who is party to and has the benefit of an exclusive recording contract to

which the performance is subject, or

(b) to whom the benefit of such a contract has been assigned, and who is a

qualifying person.

(3) If a performance is subject to an exclusive recording contract but the
person mentioned in subsection (2) is not a qualifying person, references in to a

“person having recording rights” in relation to the performance are to any person—

(@) who is licensed by such a person to make recordings of the performance

with a view to their commercial exploitation, or

(b) to whom the benefit of such a licence has been assigned, and who is a

qualifying person.

(4) In this section “with a view to commercial exploitation” means with a

view to the recordings being sold or let for hire, or shown or played in public.

* Deming Lui, “Performers’ Rights Muddled or Mangled? Bungled or
Boggled?”, European Intellecdtual Property Review 2012, (Sweet & Maxwell, 2013).
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p.7 para. 1., Retrieved from http://www.westlaw.com, accessed on November 10,

2013.
%® Copyright, Design and Patent Act 1988, Article 6.
" Copyright, Design and Patent Act 1988, Article 182A
“182A Consent required for copying of recording.

(1A performer’s rights are infringed by a person who, without his consent,
makes a copy of a recording of the whole or any substantial part of a qualifying

performance.

(1A) In subsection (1), making a copy of a recording includes making a copy

which is transient or is incidental to some other use of the original recording.
(2) It is immaterial whether the copy is made directly or indirectly.

(3) The right of a performer under this section to authorise or prohibit the

making of such copies is referred to in as “reproduction right”.


http://www.westlaw.com/
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8 Copyright, Design and Patent Act 1988, Article 182B
“ 182B Consent required for issue of copies to public.

(DA performer’s rights are infringed by a person who, without his consent,
issues to the public copies of a recording of the whole or any substantial part of a

qualifying performance.

(2)References in this Part to the issue to the public of copies of a recording
are to— (a)the act of putting into circulation in the EEA copies not previously put

into circulation in the EEA by or with the consent of the performer, or

(b)the act of putting into circulation outside the EEA copies not previously put

into circulation in the EEA or elsewhere.

(3)References in this Part to the issue to the public of copies of a recording
do not include—(a)any subsequent distribution, sale, hiring or loan of copies
previously put into circulation (but see section 182C: consent required for rental or

lending), or

(b)any subsequent importation of such copies into the United Kingdom or
another EEA state, except so far as paragraph (a) of subsection (2) applies to putting

into circulation in the EEA copies previously put into circulation outside the EEA.

(4)References in this Part to the issue of copies of a recording of a

performance include the issue of the original recording of the live performance.

(5)The right of a performer under this section to authorise or prohibit the

issue of copies to the public is referred to in [F3this Chapter] as “distribution right”.


http://www.legislation.gov.uk/ukpga/1988/48/section/182B%23commentary-c20323881
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¥ Copyright, Design and Patent Act 1988, Article 182C
“ 182C Consent required for rental or lending of copies to public.

(1) A performer’s rights are infringed by a person who, without his consent,
rents or lends to the public copies of a recording of the whole or any substantial

part of a qualifying performance.
(2) In this subject to the following provisions of this section—

(a) “rental” means making a copy of a recording available for use, on terms
that it will or may be returned, for direct or indirect economic or commercial

advantage, and

(b) “lending” means making a copy of a recording available for use, on terms
that it will or may be returned, otherwise than for direct or indirect economic or

commercial advantage, through an establishment which is accessible to the public.
(3) The expressions “rental” and “lending” do not include—

(a) making available for the purpose of public performance, playing or

showing in public or communication to the public;

(b) making available for the purpose of exhibition in public; or



103

n1staunIauanlufanssae wsomeunInaalsn sty waslisinfinisviliusingse
a151svulunsInkansinssAnsluianssue >

(4) &nslunmsvinliusngreas1suvuTNITLEA

o w

NS IAETUTINA1TLAAIRITUTIN A TLAAIISNA NI DU 1ALy VD3
n1suans UsingeeasisusuriuninIsasdygiadidnnselindludnvuz a1 inves
ansnsauruanansaiinadduinnswanaiule o nakaranunnuanatudens aglila

SumnudugauNtnLany a1 ndun1savilnansvestintand

anslunisvinlidsingsioatsnsauil wand191ndnslunisuns
= | o ! = ] ] I A o9 w a A
deoawnsanliusngseansnsawuy msnznswnsideawnsainuy unsiviildauninuie
Aunannsasurumswandaglidannsaideniiavieaniui Nasiinfsulanduinlila
FalagylUnISUNSIEIIUNTAINAILAITIAAAIL ULIBDe N1Tasd 1R8I A1T119

didnnsednd waldsaufensdedyaumedunesiidn Vuuansdedyaiudu Wululae

(c) making available for on-the-spot reference use.

(4) The expression “lending” does not include making available between

establishments which are accessible to the public.

(5) Where lending by an establishment accessible to the public gives rise to a
payment the amount of which does not go beyond what is necessary to cover the
operating costs of the establishment, there is no direct or indirect economic or

commercial advantage for the purposes of this section.

(6) References in this Chapter to the rental or lending of copies of a recording
of a performance include the rental or lending of the original recording of the live

performance.

(7) “rental right” means the right of a performer under this section to

authorise or prohibit the rental of copies to the public, and

“lending right” means the right of a performer under this section to authorise

or prohibit the lending of copies to the public.

0 3ANNN BNVUIUUN, BI9UAT L9857 1, W. 156.
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5L 3pnnn BNYUTUUN, 899187 (1Fes5aT 1, u. 157
> Copyright, Design and Patent Act 1988, Article 191G
Right to equitable remuneration where rental right transferred.

(1)Where a performer has transferred his rental right concerning a sound
recording or a film to the producer of the sound recording or film, he retains the right

to equitable remuneration for the rental.

The reference above to the transfer of rental right by one person to another
includes any arrangement having that effect, whether made by them directly or

through intermediaries.

(2)The right to equitable remuneration under this section may not be
assigned by the performer except to a collecting society for the purpose of enabling

it to enforce the right on his behalf.

The right is, however, transmissible by testamentary disposition or by
operation of law as personal or moveable property; and it may be assigned or further

transmitted by any person into whose hands it passes.

(3)Equitable remuneration under this section is payable by the person for the
time being entitled to the rental right, that is, the person to whom the right was

transferred or any successor in title of his.
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dnuaassouiu Tasauiautnuandlulssinasinge lawn UK-British Actor’ Equity
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Y 1

Association (Equity) gniadstulutand a.a. 1930 Tastnuansdeielulsazasiing
aOUADY LLawiamiﬁsummamwlﬂajﬁﬂmeé”mﬁm iamﬁaﬁﬁ’muéfm?ﬁuﬁLﬁlmsﬁaﬁumi
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(Choreographer) ineanuuy (designer) §infiuLaf (stage manager) WWudu ™ uag the
British Musicians’ Union dadaaulud a.a. 1893 uasiTaligiivhauendnlugsianauas
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(4)The amount payable by way of equitable remuneration is as agreed by or
on behalf of the persons by and to whom it is payable, subject to section 191H

(reference of amount to Copyright Tribunal).

(5)An agreement is of no effect in so far as it purports to exclude or restrict

the right to equitable remuneration under this section.

(6)In this section a “collecting society” means a society or other organisation
which has as its main object, or one of its main objects, the exercise of the right to

equitable remuneration on behalf of more than one performer.
53 3NN ANVUIUUIN, B NUAT LT9aT5aT 1, U. 158

>* Equity, Equity’s history, Retrieved from
http://www.equity.org.uk/documents/equity-history/, accesed on February 20, 2014.

>> Copyright, Design and Patent Act 1988, Article 167
“ Houses of Parliament: supplementary provisions with respect to copyright.

(1) For the purposes of holding, dealing with and enforcing copyright, and in

connection with all legal proceedings relating to copyright, each House of Parliament


http://www.equity.org.uk/documents/equity-history/
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Contract Terms Act 1977 ag>°

shall be treated as having the legal capacities of a body corporate, which shall not

be affected by a prorogation or dissolution.

(2) The functions of the House of Commons as owner of copyright shall be
exercised by the Speaker on behalf of the House; and if so authorised by the
Speaker, or in case of a vacancy in the office of Speaker, those functions may be

discharged by the Chairman of Ways and Means or a Deputy Chairman.

(3) For this purpose a person who on the dissolution of Parliament was
Speaker of the House of Commons, Chairman of Ways and Means or a Deputy
Chairman may continue to act until the corresponding appointment is made in the

next Session of Parliament.

(4) The functions of the House of Lords as owner of copyright shall be
exercised by the Clerk of the Parliaments on behalf of the House; and if so
authorised by him, or in case of a vacancy in the office of Clerk of the Parliaments,

those functions may be discharged by the Clerk Assistant or the Reading Clerk.
(5) Legal proceedings relating to copyright—

(a) shall be brought by or against the House of Commons in the name of

“The Speaker of the House of Commons”; and

(b) shall be brought by or against the House of Lords in the name of “The

Clerk of the Parliaments”.

* swavidualusng Ilans [usiefaed, “anulivangauvemdnnaeilunig
a [ ] A [~ % Y] Al 1 9 2 a I3
fonsandedygnliilusssumungruneinsetedygyinlidusssy,” Grendnus
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