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ABSTRACT

This thesis is intended to study the parody ploblems in relation to
trademarks in Thailand. Trademark is an important tool for business, if the trademark
is well-known in the market, it will increase its economic value — which is the exclusive
right of the owner. The trademark is lawfully certified and reservedly protected for its
owner. In case of trademark parody, it has been a controversy whether it should be
concluded as trademark infringement or not. In 2013, the case between “STARBUCKS
COFFEE” and “STARBUNG COFFEE” made the controversy when STARBUCKS Thailand
filed a charge on STARBUNG for trademark infringement due to STARBUNG’s trademark
read as “STARBUNG COFFEE” with trademark similar logo. The two trademarks shared
great similarity. There were debates whether it was a trademark imitation or trademark
parody and how the laws could protect the issue of trademark parody. Unfortunately,
the case settlement was based on conciliation; therefore, there was no case study on

how the Thai court could implement further.

According to the study of such issues, the mentioned case should be based
on Thai Trademarks Act, B.E. 2534 (1991) by considering definition of trademark parody,
trademark infringement and how it would not violate the Trademark Act.

If the trademark parody is regarded as trademark infringement, will it still have



(@)

possibility to be protected by the right of freedom of expression? However, Trademarks
Act, B.E. 2534 has no clear measure on protecting the trademark owner, who has been
affected by trademark parody, especially when parody is not considered as

infringement but still causes damage to the owner.

Therefore, it is necessary to amend some of the measures in the Trademark
Act, B.E. 2534 and set the pattern of testifying the case of trademark parody in order

to clarify the trial and benefit both authority and national economy.

Keywords: parody, trademark, trademark infringement
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BTRIPS Agreement Article 16.1

The owner of a registered trademark shall have the exclusive right to
prevent a;; third parties not having the owner’s consent from using in the course of
trade identical or similar signs for goods or services which are identical or similar to
those in respect of which the trademark is registered where such use would result in
a likelihood of confusion. In case of the use of identical sigh for identical goods or
services, a likelihood of confusion shall be presumed. The rights described above shall
not prejudice any existing prior rights, nor shall they affect the possibility of Members

making right available on the basis of use.
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?* Paris Comvention for the Protection of Industrial Property

Article 10b/s Unfair Competition

(1) The countries of the Union are bound to nationals such countries
effective protection against unfair competition.

(2) Any at of competition contrary to honest practices in industrial or
commercial matters constitutes an act of unfair competition.

(3) The following in particular shall be prohibited

(i) all acts of such a nature as to create confusion by any means

whatever with the establishment, or the industrial or commercial activities, of a

competitor;
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(i) false allegations in the course of trade of such a nature as to
discredit the establishment, the goods, or the industrial or commercial activities, of a
competitor;

(iii) indications or allegations the use of which in the course of
trade is liable to mislead the public as to the nature, the manufacturing process, the
characteristics, the suitability for their purpose, or the quantity, of the goods.
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*% Hazel Worthington, “An Analysis of the Conflict between Freedom
of Expression and Trademark Protection,”(LLM .dissertation, University of Pretoria,
2013), p.27.
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http://oxforddictionaries.com/definition/eng;ish/parody
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http://www.ldoceonline.com/dictionary/parody 1
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38 Justin J. Gunnell, “EVALUATION OF THE DILUTION-PARCDY PARADOX IN THE
WAKE OF THE TRADEMARK DILUTION REVISION ACT OF 2006,” http://ssm.com/abstract=1294786.,
Accessed September 20, 2015.

* Mattel,Inc. v. Walking Mountain Prods.,353 F.3d 792 (9" Cir.2003).
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(Agreement on Trade-Related Aspects of Intellectual Property Rights : TRIPS)
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" TRIPS Agreement Article 1.1
Members shall give effect to the provisions of this Agreement.
Members may, but shall not be obliged to, implement in their law more extensive
protection than is required by this Agreement, provided that such protection does not

contravene the provisions of this Agreement. Members shall be free to determine the
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el (Exclusive Right) aude 16.1° AlaUgafAlinnudunsesdnumiiediden

appropriate method of implementing the provisions of this Agreement within their own
legal system and practice.
2 TRIPS Agreement Article 15.1
Any sign, or any combination of signs, capable of distinguishing the
goods or services of one undertaking from those of other undertakings, shall be
capable of constituting a trademark. Such signs, in particular words including personal
names, letters, numerals, figurative elements and combinations of colours as well as
any combination of such signs, shall be eligible for registration as trademarks. Where
signs are not inherently capable of distinguishing the relevant goods or services,
Members may make registrability depend on distinctiveness acquired through use.
Members may require, as a condition of registration, that signs be visually perceptible.
® TRIPS Agreement Article 16.1
The owner of a registered trademark shall have the exclusive right to
prevent a;; third parties not having the owner’s consent from using in the course of
trade identical or similar signs for goods or services which are identical or similar to

those in respect of which the trademark is registered where such use would result in
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a likelihood of confusion. In case of the use of identical sigh for identical goods or
services, a likelihood of confusion shall be presumed. The rights described above shall
not prejudice any existing prior rights, nor shall they affect the possibility of Members

making right available on the basis of use.
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* TRIPS Agreement Article 16.3
Article 6bis of the Paris Convention (1967) shall apply, mutatis
mutandis, to goods or services which are not similar to those in respect of which a
trademark is registered, provided that use of that trademark in relation to those goods
or services would indicate a connection between those goods or services and the
owner of the registered trademark and provided that the interests of the owner of the

registered trademark are likely to be damaged by such use.
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UMUTN AuElRFIENT UNINEIRIINAILK, 2553), U.78.
® TRIPS Agreement Article 16.2
Article 6bis of the Paris Convention (1967) shall apply, mutatis
mutandis, to services. In determining whether a trademark is well-known, Members
shall take account of the knowledge of the trademark in the relevant sector of the
public, including knowledge in the Member concerned which has been obtained as a
result of the promotion of the trademark.
" TRIPS Agreement Article 17 : Exceptions
Members may provide limited exceptions to the rights conferred by a
trademark, such as fair use of descriptive terms, provided that such exceptions take

account of the legitimate interests of the owner of the trademark and of third partie
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8 Nuno Pires de Carvalho, The TRIPS Regime of Trademarks and

Designs, Third Edition, (The Netherlands : Kluwer Law International, 2014), p.292
? |bid, p.296.
10 a § aa a aa a “« %4 = dl v
LONSUNST I5LY LAy 0 AIDILIANE, “NITADLAULATDINNIENITAN
nsdiAnwiSeuiisussniansgosniazlng,” aamu, laui 3, U9 60, w.225 (fuegngu-

SUAN 2556), U.232.
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' TRIPS Agreement Article 7 : Objectives
The protection and enforcement of intellectual property rights
should contribute to the promotion of technological innovation and to the transfer
and dissemination of technology, to the mutual advantage of producers and users of
technological knowledge and in a manner conducive to social and economic welfare,
and to a balance of rights and obligations.

2 Lon3ums 338 waz Al ASSILIANG, I NUAD LINeTIAT 10, U.231.
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B TRIPS Agreement Article 2.1
In respect of Parts Il, lll and IV of this Agreement, Members shall
comply with Articles 1 through 12, and Article 19, of the Paris Convention (1967).
 Article 6bis Marks : Well-Known Marks
(1) The countries of the Union undertake, ex officio if their
legislation so permits, or at the request of an interested party, to refuse or to cancel
the registration, and to prohibit the use, of a trademark which constitutes a
reproduction, an imitation, or a translation, liable to create confusion, of a mark
considered by the competent authority of the country of registration or use to be well
known in that country as being already the mark of a person entitled to the benefits
of this Convention and used for identical or similar goods. These provision shall also
apply when the essential part of the mark constitutes a reproduction of any such well-

known mark or an imitation liable to create confusion therewith.
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> Article 10bis Unfair Competition
(1) The countries of the Union are bound to nationals such countries
effective protection against unfair competition.
(2) Any at of competition contrary to honest practices in industrial or
commercial matters constitutes an act of unfair competition.
(3) The following in particular shall be prohibited
(i) all acts of such a nature as to create confusion by any means
whatever with the establishment, or the industrial or commercial activities, of a
competitor;
(i) false allegations in the course of trade of such a nature as to
discredit the establishment, the goods, or the industrial or commercial activities, of a
competitor;
(iii) indications or allegations the use of which in the course of
trade is liable to mislead the public as to the nature, the manufacturing process, the

characteristics, the suitability for their purpose, or the quantity, of the goods.
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3.1.3 Ufjysyrainadnaednsuywevu (Universal Declaration of Human
Rights : UNHR)

Ufjayeyranadnnle@nsunwevu (Universal Declaration of Human : UNHR)
JuenansmelsyiRmanslunisesingiusiudnsuyvesussnitassimaatunsnvadlan

3 & J 1% a a v aa 1 v
LLazLUuwugmsuamgwmaiz‘mwﬂizwlﬂmuamugwwunﬂauumagﬁlu‘ﬂwuu

[ [

Jeo19nantaindunisienssudesduifeadunissusenazduasesdnsuyvevu

[ '
IS a A LY ]

IaeUsyyuadvyrandsev1v1ladufsusesuayariiiiotuin 10 Suiiay w.A.2491

a nUsa UssivanSuaa lnsufaarainainaiednsuyvesuatuiioiluuinsgiu

[ e 3

=

MsswmanBnavlssanuilasauiudnvinduas uwasaunsasd vsuyweruvesssansunalan
= < = a a = ! [ a o &
FauszinalnetlunisludduidaussimansnNasaziuudsssiususesujugyratull

Tunmsuseyusangan’

1 14 a a

lnsUfaarainadinalre@nduyvery lan1vuasusesdnsiaiain

[ g q

Tuntswanseanlilu 49 19 Falan1uualiin uarannAuianslurasninnieaiudn

q 9

(%
=

LAENITLANIDENYIAIUAR el AvBenanmniaainniezuaninudiulasusimain
MSUNINUY uazAvsfiazuaiam Ju3 uavdedoyatnasuazdefniudela Tnglsidils
fansuuau 39019na13ladndfagrainainsiednsuyvesulasusemdniasain
Tun1suansean9eAuAn (Freedom of Expression) 13 5‘14LﬂUﬂi@UM‘%@ﬁugﬂu%aﬂﬂQMMWEJ
sErisssmaduavSywey waziilensdeldsudunisuanseenmisamAnusznnils
Adeuldunisfusesardunsenduiu asruwhiinisdeideutulaldlunsenuansvossu

LUENAIT

1 N3URIANTTIENINUIEUNA N52NTHNTENUTEWA, UHaIa1naineie
AvBuywery AnArSLayeugRsTTudnuEvnew, 2551, i 1.
" Universal Declaration of Human
Article 19 Everyone has the right to freedom and expression; this right
includes freedom to hold opinions without interference and to seek, receive and

impart information and ideas through any media and regardless of frontiers.
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(International Convenant on Civil and Political Rights : ICCPR)

nAnN1sEninlsinadtcmedninaiilesuasaninienisiiles nie ICCPR
Junfinisgwinslszinmaiduasesfisdninaiioanazdninianisiiliesvesialanyana
i @nslunisidie wSanlunsdudemaun wiamlunisys wSamlunisguyy Wuduy
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wazdinatedulfidetuil 23 furau w2519 FedagtuiiusemadiuniAugaianua
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168 Uszina'® vatidnsulszimalnglanine i (Accession) Windunifnfinisening
Ussinaindnedninaidesuardninisniadies iletuil 29 nanau w.a.2539 Taglailédedo
anuwsiedla uazlinalidefuiulsemelneg Wotudl 29 unsrAu w.A.2500
nAn1sznInalssinAiialednsnatiioswasdnsniesnisideslaln
ANUANATELATANTUNITLARIBBNNNANAR (Freedom of Expression) lnguszinaniA
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yanuAnsuliudvdias nmedrmiliindnidliauduases Fandnsewiusamaingae
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v

1Alu 99 19Y Tnglanvualined

18 duduiletui 5 nanau 2558,
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-
4&chapter=4&lang=en.

" |CCPR Article 19

1. Everyone shall have the right to hold opinions without interference.

2. Everyone shall have the right to freedom of expression; this right
shall include freedom to seek, receive and impart information and ideas of all kinds,
regardless of frontiers, either orally, in writing or in print, in the form of art, or through
any other media of his choice.

3. The exercise of the rights provided for in paragraph 2 of this article
carries with it special duties and responsibilities. It may therefore be subject to certain

restrictions, but these shall only be such as are provided by law and are necessary:


https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-4&chapter=4&lang=en
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-4&chapter=4&lang=en
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(a) For respect of the rights or reputations of others;
(b) For the protection of national security or of public order (order

public), or of public health or morals.
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(1) Trademark Act 1946 %38 Lanham Act

Trademark Act 1946 #3otdufi§dnAuluuiudn Lanham Act
Dungrunenaswesuszimeansgawing (Federal Law) AiloUgyelAineatuszuumsliniy
ALATENATOIMLIENTAT LAUasTA19)ILanNN MU 8TNEINULATBIMUNENITAUANTOMEN

U dgj 1 v
Aunguunenansilile

lagm1y Lanham Act lalviaauduasesdnsluiaTaanungnisan
31nn1snszyindudunisazifindnsluieesnuienisdnld lnswenidunisfunsesdnd
Tunsasmnenisiilaaanzidounan waensAuasaunsamuian1sangslilasanzideu

Tnefiansansasaludl

1. n135ANATEIENTIUATMINENIANIANZLTEULED

M4 Lanham Act laduaseadnsluiaaanuignisaii

[

aanzilounan Ingladyaianwaurvesnisnsgiimdunisazdindnslunsemuienisaly

o

q
aanzifoundn Hluunes 32002 Tagldimvund yaealanaunssinisassieluilaglale

?*Lanham Act section 32(15 U.S.C. § 1114).
(1) Any person who shall, without the consent of the registrant—
(@) use in commerce any reproduction, counterfeit, copy, or
colorable imitation of a registered mark in connection with the sale, offering for sale,
distribution, or advertising of any goods or services on or in connection with which
such use is likely to cause confusion, or to cause mistake, or to deceive; or
(b) reproduce, counterfeit, copy or colorably imitate a registered
mark and apply such reproduction, counterfeit, copy or colorable imitation to labels,
signs, prints, packasges, wrappers, receptacles or advertisements intended to be used
in commerce upon or in connection with the sale, offering for sale, distribution, or
advertising of goods or services on or in connection with which such use is likely to
cause confusion, or to cause mistake, or to deceive,
shall be liable in a civil action by the registrant for the remedies
hereinafter provided. Under subsection (b) hereof, the registrant shall not be entitled

to recover profits or damages unless the acts have been committed with knowledge
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that such imitation is intended to be used to cause confusion, or to cause mistake, or
to deceive.
?! Lanham Act section 45 (15 U.S.CA. § 1127).
Use in commerce. The term “use in commerce” means the bona
fide use of a mark in the ordinary course of trade, and not made merely to reserve a
right in a mark. For purposes of this chapter, a mark shall be deemed to be in use in
commerce—
(1) on goods when—
(A) it is placed in any manner on the goods or their containers

or the displays associated therewith or on the tags or labels affixed thereto, or if the
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17 TuAR %119 Polaroid Corp. v. Polarad Electronics Corp.?? TngL3annantnedgifiian

nature of the goods makes such placement impracticable, then on documents
associated with the goods or their sale, and
(B) the goods are sold or transported in commerce, and

(2) on services when it is used or displayed in the sale or advertising
of services and the services are rendered in commerce, or the services are rendered
in more than one State or in the United States and a foreign country and the person
rendering the services is engaged in commerce in connection with the services.

22 polaroid Corp. v. Polarad Electronics Corp., 287 F.2d 492,495 (2d

Cir.1961).
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23 Richard Stim, Trademark Law, (Canada : West Thomson

Leearning,2000), p.127.
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% Lanham Act section 43 (15 U.S.CA. § 1125).

(@) (1) Any person who, on or in connection with any goods or
services, or any container for goods, uses in commerce any word, term, name, symbol,
or device, or any combination thereof, or any false designation of origin, false or
misleading description of fact, or false or misleading representation of fact, which—

(A) is likely to cause confusion, or to cause mistake, or to deceive
as to the affiliation, connection, or association of such person with another person, or
as to the origin, sponsorship, or approval of his or her goods, services, or commercial

activities by another person, or



62

an v v ~ A PR va v = a = 'Y} ¢ o o
nlilaanneitowasomuienisinliin yaralalalddudmsousnig visussydueidmsu
duan Tunenism Tagldan Yaai1u ¥e dydnual LA3eamune wiedsERYg soad1dla
DE1NTNNANIUTTIUAY 113 DUENITOAIUTALINULNEIAUTAFUAT NTOAIUTTHIELND
& o v v a v <@ a & o v v a ¥ @ a
P399V MU L ARA MUTDENRDIY VI8N AN LARAINASHARNIUBLNDDI 9
(1) TeguraznalminANUdUAUTAHA ULy ImINlakn
= 1 [~4 Y v 1 :Jz = d‘ 14 (v d! Y
etz lunsaras sl lainyaaatuianuneitesiulunisamanisiuyaens
duRgIfULNAIRTAAUAT N15TTAUTILMED NIaNITIAANULTAUTDUATUAUAT USNS
Y3ONANTINIIAIVRIYAAATIL Y3
2) Tngnswangeaningn1slawul Userdunuslunianisaig
AENYME AMAN iTeunasnidaniegiimansludu usnis niefanisivesyanaty
= a & <
wseyAnaduladuia
3zAvssuRnlunInIsioynnadslasunsauiaglasuaiiy
L@UVNEAINAISNTEYINT AU, .

wa o

dy =3 [ =3 [ v ¥ a Al
3111091 43 Pagiiuinduuntya@nlianuduasesdnsly
wssanunenisangilildeanzideu lnelunisdquasedluiiesnisaiseie nafe
INUINT 43 NsnszvifiazdodunisarsslunIesmunen1sAtuAIUIINg TeLnaass
\ & P ° v & < ' & % v & < ° <
Juanadulanszyiinisduduia lddnasdunisuanstennududuia A1usseneina
nsov i laRalutaiaass aurnlvals surunaddoInfan1sNISAIAUAI NS o US N5V
yrratunanurafedfurselidugaiuiuiuisnsvesd duidveesosmunenisind
WRER

| = = Y a Y Ao a v a
EJSJ’NVL‘mmaJMLLaJLf\W‘UENLﬂiawmsmam%ma‘wmmLWUQQL@EJ’ASLu

N519LATDINNIENITANVDINU WARILNINTT 33(b)(4)% Tarnuadesniuluidunisaziina

(B) in commercial advertising or promotion, misrepresents the
nature, characteristics, qualities, or geographic origin of his or her or another person’s
goods, services, or commercial activities,

shall be liable in a civil action by any person who believes that he or
she is or is likely to be damaged by such act.

% Lanham Act section 33(b)(@) (15 U.S.C.A. § 1115(b)4)).
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That the use of the name, term, or device charged to be an infringement
is a use, otherwise than as a mark, of the party’s individual name in his own business,
or of the individual name of anyone in privity with such party, or of a term or device
which is descriptive of and used fairly and in good faith only to describe the goods or
services of such party, or their geographic origin;...
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TDRA (Section 43(c), Lanham Act)?® lanvualiin
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Alsingay
%% Lanham Act section 43(c)

Dilution by Blurring; Dilution by Tarnishment.--

(1) Injunctive relief.--Subject to the principles of equity, the owner
of a famous mark that is distinctive, inherently or through acquired distinctiveness,
shall be entitled to an injunction against another person who, at any time after the
owner's mark has become famous, commences use of a mark or trade name in
commerce that is likely to cause dilution by blurring or dilution by tarnishment of the
famous mark, regardless of the presence or absence of actual or likely confusion, of
competition, or of actual economic injury.

(2) Definitions.—~(A) For purposes of paragraph (1), a mark is famous if
it is widely recognized by the general consuming public of the United States as a
designation of source of the goods or services of the mark's owner. In determining
whether a mark possesses the requisite degree of recognition, the court may consider
all relevant factors, including the following:
(i) The duration, extent, and geographic reach of advertising and
publicity of the mark, whether advertised or publicized by the owner or third parties.
(i) The amount, volume, and geographic extent of sales of
goods or services offered under the mark.
(iii) The extent of actual recognition of the mark.
(iv) Whether the mark was registered under the Act of March 3,
1881, or the Act of February 20, 1905, or on the principal register.

(B) For purposes of paragraph (1), ‘dilution by blurring' is association

arising from the similarity between a mark or trade name and a famous mark that

impairs the distinctiveness of the famous mark. In determining whether a mark or trade
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name is likely to cause dilution by blurring, the court may consider all relevant factors,
including the following:

(i) The degree of similarity between the mark or trade name
and the famous mark.

(i) The degree of inherent or acquired distinctiveness of the
famous mark.

(iii) The extent to which the owner of the famous mark is
engaging in substantially exclusive use of the mark.

(iv) The degree of recognition of the famous mark.

(v) Whether the user of the mark or trade name intended to
create an association with the famous mark.

(vi) Any actual association between the mark or trade name
and the famous mark.

(C) For purposes of paragraph (1), ‘dilution by tarnishment' is
association arising from the similarity between a mark or trade name and a famous
mark that harms the reputation of the famous mark.

(3) Exclusions.--The following shall not be actionable as dilution by
blurring or dilution by tarnishment under this subsection:

(A) Any fair use, including a nominative or descriptive fair use, or
facilitation of such fair use, of a famous mark by another person other than as a
designation of source for the person's own goods or services, including use in
connection with--

(i) advertising or promotion that permits consumers to
compare goods or services; or

(i) identifying and parodying, criticizing, or commenting
upon the famous mark owner or the goods or services of the famous mark owner.

(B) All forms of news reporting and news commentary.

(Q) Any noncommercial use of a mark.
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33 Mattel, Inc. v. MCA Records, No. CV97-6791, 1998 WL 422641. TaeFa
T@nanineunisin if speech is not “purely commercial, that is, if it does more than
propose a commercial transaction, then it is enttled to full First Amendment
protection. ... ka¥ ...Barbie Girl is not purely commercial speech and is therefore fully
protected.”

**346 F.Supp. 1183, 1187 (E.D.N.Y. Ga. 1972).
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F9019N813bA11L91981ATOIMUIEN1TANLUTENTAIUANNITLANIDONVBIAITI TN
(Public Disclosure) 8nvisdalsiiluluiiionsiviaonun FelasuanuAuaseInIusgessey
sgalsimnullua@ Dallas Cowboys Cheerleaders, Inc. v. Pussycat
Cinema, Ltd. sudnesutiu llasuanuAuasasmumaniainmlun1suantoannienauaa
(% . = v aa ada o a <@
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*>537 F.Supp. 2d 1302, 1340 (N.D. Ga. 2008).
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(1) Trade Marks Act 1994

Ussinadanguiinganeieniuwesoanen1snn e Trade Marks Act

1994 FadunguunenVeyeglATuiion1sAuasesasomuanisii laeuinsy 10 lasvue

*® Trade Marks Act 1994 Article 10
(1) A person infringes a registered trade mark if he uses in the
course of trade a sign which is identical with the trade mark in relation to goods or
services with are identical with those for which it is registered.
(2) A person infringes a registered trade mark if he uses in the course
of trade a sign where because
(@) the sign is identical with the trade mark and is used in
relation to goods or services similar to those for which the trade mark is registered, or
(b) The sign is similar to the trade mark and is used in relation
to goods or services identical with or similar to those for which the trade mark is

registered.
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There exists a likelihood of confusion on the part of the public,
which includes the likelihood of association with the trade mark.

(3) A person infringes a registered trade mark if he used in course
of trade a sign which—

(a) Is identical with or similar to the trade mark, and

(b) Is used in relation to goods or services which are not similar
to those for which the trade mark is registered,

where the trade mark has a reputation in the United Kingdom
2and the use of the sign, being without due cause, takes unfair advantage of , or is
detrimental to, the distinctive character or the repute of the trade mark.

(4) For the purposes of this section a person uses a sign if, in
particular, he—

(a) Affixes it to goods or the packaging thereof;

(b) Offers or exposes goods for sales, puts them on the market
or stocks them for those purposes under the sign, or offers or supplies services under
the sign;

(c) Imports or exports goods under the sign; or

(d) Uses the sign on business paper or in advertising.

(5) A person who applies a registered trade mark to material
intended to be used for labelling or packaging goods, as business paper, or for
advertising goods or services, shall be treated as a party to any use of the material
which infringes the registered trade mark if when he applied the mark he knew or had
reason to believe that the application of the mark was not duly authorized by the
proprietor or a licensee.

(6) Nothing in the preceding provisions of this section shall be
construed as preventing the use of registered trade mark by any person for the purpose
of identifying goods or services as those of the proprietor or a licensee.

But any such use otherwise than in accordance with honest

practices in industrial or commercial matters shall be treated as infringing the registered
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trade mark if the use without due cause take unfair advantage of, or is detrimental to,

the distinctive character or repute of the trade mark.
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(1) AR Baywatch Production Co. v. Home Video Channel®’

Aalainagedn nsnaeeltds “Babewatch” dnsusienis

vedlvg lnednasdrvindunisasdouazasilueniivuvelani@snfe “Baywatch”

MandliaanzidewnIswanensiliugy Ynngaugunimeuant

31[1997] FSR 22.
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(2) AR Miss World Ltd. v. Channel 4 Television Corp.*”
Juaiifeniun1sdeideusienisuseninuisey “Miss World”
¢ = % = - Yy v ° vy
vasland Falandliaanzilouniomunensdliudy lnednaglaldiesenmsuseninvesmu
31 “Mr Miss World” Taggislaszdeinsranisdananndunisuszninanuaisnuvesiany
Wuieatungwazinanay lnsluaddaalanmanaiuaunasenited@nsveniives
wsesnnensiiuainmlunisuantesnniianufnduludnsaisisue laglditadedn

WAL MR NLETAINTUNITLEAIDDNNIIAMNAAAIL Human Right Act 1ms1 12(3)%

*%41111191n https://goingout.com/ri/venues/8/colosseum/special/
events/7265/BabeWatch-LifeGuard-Party, dufuilofuil 9 NQUAIAL 2559.

** Miss World Ltd. v. Channel 4 Television Corp. [2007] EWHC 982 (Pat);
[2007] E.M.T.R.66.

“*Human Right Act section 12 : Freedom of expression.


https://goingout.com/ri/venues/8/colosseum/special
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ALATENASDIMINENSANTTOLESsUNIHa1ETALY (well-known mark) Lisne Gandnuneus
N13A1ATDILATDINNIENI5A1TaUsTINAI SAaLTulUA 1Y Intellectual Property Code

9929905 UNufIwa Ul

... (3) No such relief is to be granted so as to restrain publication
before trial unless the court is satisfied that the applicant is likely to establish that

publication should not be allowed.
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(1) Intellectual Property Code
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LAgNITANATOLATRINUIENITAIUY ATLUIRg) L713-2%
TAMNUALANITVNELATDINUIENITAN LUININUANT DUNAIUVDILINVDILATDINUNUNITAN
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“!Intellectual Property Code , Article L713-2
The following shall be prohibited, unless authorized by the owner:
a) The reproduction, use or affixing of a mark, even with the addition
of words such as: “formula, manner, system, imitation, type, method,” or the use of a
reproduced mark for goods or services that are identical to those designated in the
registration;
b) The suppression or modification of a duly affixed mark.
2 Intellectual Property Code , Article L713-3
The following shall be prohibited, unless authorized by the

owner, if there is a likelihood of confusion in the mind of the public:
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a) The reproduction, use or affixing of a mark or use of a
reproduced mark for goods or services that are similar to those designated in the
registration;

b) The imitation of a mark and the use of an imitated mark for
goods or services that are identical or similar to those designated in the registration.

* Intellectual Property Code , Article L713-5
Any person who uses a mark enjoying repute for goods or services
that are not similar to those designated in the registration shall be liable under civil
law if such use is likely to cause a prejudice to the owner of the mark or if such use
constitutes unjustified exploitation of the mark.
The foregoing paragraph shall apply to the use of a mark that is well
known within the meaning of Article 6bis of the Paris Convention for the Protection of

Industrial Property referred to above.
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“Intellectual Property Code , Article L713-4

The right conferred by a mark shall not entitle an owner to prohibit
its use in relation to goods which have been put on the market in the European
Economic Community or the European Economic Area under that mark by the
proprietor or with his consent.

However, the owner shall continue to have the faculty of opposing
any further act of marketing if he can show legitimate reasons, especially where the
condition of the goods has been subsequently changed or impaired.

* Intellectual Property Code , Article L713-6
Registration of a mark shall not prevent use of the same sign or a

similar sign as:
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a) A company name, trade name or signboard, where such use is
either earlier than the registration or made by another person using his own surname
in good faith;
b) The necessary reference to state the intended purpose of the
product or service, in particular as an accessory or spare part, provided no confusion
exists as to their origin.
However, where such use infringes his rights, the owner of the registration

may require that it be limited or prohibited.

6 dunuilaTun 1 weAInngy 2558,

http://www.foruminternet.org/telechargement/documents/capar200302262.pdf.
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" http://www.greenpeace.org/international/en/news/features/

greenpeace-wins-against-oil-gi/, Aufuiilouil 9 wqwanAu 2559.
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“® Lyombe Eko, American Exceptionalism, the French Exception, and

Digital Media Law, (United States of America : Lexinton Books, 2013), p.261-263.
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