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ABSTRACT

Because of the implementation of AEC and Government’s policy to urge
and boost industrial and commercial long term investment, it results to the free flow
of labour and capital come to Thailand. Owing to the restriction of law on the
foreigners holding the ownership of land and the limitation of the foreign ratio to hold
the ownership of freehold condominium, leasehold condominium becomes an
excellent alternative for the foreigners who desire a long term living in Thailand.

Since the leasehold condominium is developed on the land which is
subject to leasehold, it is not governed by Thai Condominium Act B.E. 2522 (1999).
Instead, it is governed by the hire of immovable property law, section 537-574 of Thai
Civil and Commercial Code. As the unique business concept of leasehold
condominium, which the buyer (lessee) requires to make fully payment of the rental
in advance on the date of lease registration, some provisions under Thai Civil and
Commercial Code are not proper in compliance with lease of leasehold condominium.
In practice, most parties negotiate some clauses differentiate from the law in order to
correspond to such unique business concept; however, it does not guarantee or ensure
the buyer of leasehold condominium to have properly protection by law as well as it

leads to many unsolved problems.



)

In order to urge the economy of our country, particularly in real estate
sector, and to guarantee or ensure the buyer of leasehold condominium to be properly
protected by law, this thesis, therefore, studies on the foreign laws relevant to
leasehold interest; the United States of America and Ontario, Canada are the countries
where their legal systems have been influenced from common law system whereas the
legal system of Germany and France are the root countries of civil law system.
Furthermore, this thesis will suggest the legislative solutions by amending Thai Civil
and Commercial Code to specify provisions regarding the lease of leasehold

condominium.
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CHAPTER 1
INTRODUCTION

1.1 Background and Problems

Due to the Government has launched the policy to urge and boost
industrial and commercial investment, the Hire of Immovable Property for Commerce
and Industry Act B.E. 2542 (1999) was enacted, on 19" May B.E. 2542 (1999), to
respond such policy. The objectives of this Act are to ease any rules and conditions in
respect of the hire of immovable property for commercial and industrial purposes and
to increase the investor’s confidence and attractiveness of long term investments
particularly foreigners. In addition, the Act allows that the lease term can be up to 50
years, which is longer than what is allowed in Thai Civil and Commercial Code so
that the foreigners can make their long term investment. Besides considering the
factor on the law supporting the long term lease, dwelling becomes the one of the
significant factors which the foreigners shall consider which country they determine
to make the long term investment since they have to migrate from their country to

another country.

By the end of the year 2015, the ASEAN Economic Community (AEC) is
implemented. The goal of the AEC is to become a single production base where
goods can be manufactured anywhere and distributed efficiently to anywhere within
the region. These effects in the ASEAN countries to be aware of the free flow of labor
and capital which come to their country. Because of the geographical nature, situated
in the central of South East Asia with easy access to the region’s dynamic markets as
well as the availability of infrastructure and foreigner friendly habit?, these all make

Thailand to be the attractive country for the foreign investors.

! Thailand Board of Investment, Why Thailand/Thailand’s Advantages,
available at http://www.boi.go.th/index.php?page=thailand_advantages (accessed
June 1, 2016)



In addition, Thailand has become one of the preferred destinations for
foreigner retirees or people preparing for retirement owing to its friendly people, great
environment and reasonable cost of living which is a match made in heaven for
foreigners to spend their retirement pensions in Thailand. It is to say that this market

worth billions USD will surely benefit Thailand’s economy.

Unfortunately, Thai law restricts the foreigners having the ownership of
land; however, they can register the lease of land for 30 years and have the ownership
of the house or they can own the freehold condominium in case the ownership in the
condominium units collectively not exceeding 49% of the spaces of the whole units in
such particular condominium at the time of making the registration of such
condominium? according to section 19 bis of the Thai Condominium Act B.E. 2522
(1979)%. As there are many restrictions in having the ownership of a dwelling,
leasehold condominium is another excellent alternative for the foreigners who desire

to live long term in Thailand.

Nowadays, leasehold condominiums are becoming popular and the
amounts of them are increasing continuously observed from many real estate
developers who are interested in developing the condominium on leasehold land.
Leasehold property using the strength of management will be effective in prime
locations where freehold land is rarely available. In Bangkok today, we can see luxury
leasehold properties with strong sales performance in both occupancy and investment

demand on, for example:

2 drindaaSugsivedoniuning, nsuify, “A195U18n)uNIgeInITIANINNTY. 8I1AITYA

w.e 2542 udluiudulaensuy. CUGRE ) (aUuil 4) wa. 25517, (The Office of Real

Estate Business Promotion, Department of Land, “the Explanation of Condominium
Act B.E. 2542, amended by Condominium Act (No. 4) B.E. 2551)”,

available at http://www.dol.go.th/estate/images/medias/estate/condo.pdf. (accessed
June 1, 2016)

3 NI vURYRDIANSYA N.A. 2522 1ms1 19 w1? (Condominium Act B.E. 2522 (1979),
sec. 19 bis)



Lang Suan Village Project developed by Siam Sindhorn Company

Limited, which is the affiliated companies of the Crown Property Bureau. This project
iIs the most expansive and luxurious mixed-use development where situated at

Soi Langsuan, central of Bangkok city.*

Magnolias Ratchadamri Boulevard developed by Magnolia Finest

Corporation Limited. This project has been developed to be mixed-use project where
situated in the CBD (Central Business District) directly on Ratchadamri Road. It

consists of residential, hotel, office and commercial retail.®

Four Seasons Private Residences Bangkok developed by Country Group

Development Public Company Limited. This project is the luxurious mixed-use
project along side of Chao Praya River, which consists of one resident and two hotels

(Four Seasons and Capella).®

Leasehold condominium is the unique business concept which the buyers
(lessees) require to make full payment of the purchase price of the unit (rental) in
advance of the date of registration of the lease. Then, they will enjoy their right to
tenure and occupy such condominium unit for the certain period of time (normally 30

years with renew 30 years).’

4 Siam Sindhorn Company Limited, Sindhorn Residence,

available at http://www.sindhornresidence.com/eng/master_plan.php (accessed June
1, 2016)

® Magnolia Finest Corporation Ltd., Magnolias Ratchadamri Boulevard,

available at http://www.magnolias-ratchadamri.com/facilities.php?id=1 (accessed
June 1, 2016)

® Country Group Development PCL, Four Seasons Private Residences Bangkok,
available at https://chaophrayaestate.com/#FOUR SEASONS (accessed June 1, 2016)

" A agivetud, “MemsauuansnIsitilanlense?”, njunngsia, 19 guieu

25567  aeld “nguunelasugia”,  (Koonlacha Charungkit-Anant, “Can  the

condominium be developed on the leased land?”, Krungthepturakij, June 19, 2013,
under “Economic Law”)

available at http://www.bangkokbiznews.com/blog/detail/512009 (accessed June 1,
2016)



Because of its unique business concept, it differentiates the lease of
leasehold condominium from the other lease of residential space, for example, rented
house, dormitory, etc. For the lease of residential space, the lessee, usually makes the
payment of rental in monthly or yearly basis during the lease term, whereas, in the
lease of leasehold condominium, the lessee requires to make full payment of rental in
advance upon the date of registration of the lease. Furthermore, in the lease of
residential space, the lessor is more concerning to the characteristic of lessee than the
lease of leasehold condominium.

Normally, leasehold condominium is divided into two parts which are
individual unit and common property; common parts and facilities of condominium
such as lobby, swimming pool, fitness room, etc. Either the lessor or the management
team appointed by the lessor shall administrate, control and maintain the common
property, whereas each leasehold condominium buyer (lessee) is responsible to share
the common property’s expenses. All these are familiar with the concept of freehold
condominium except that leasehold condominium is unable to constitute to be the
condominium as the definition of the Thai Condominium Act B.E. 2522 (1979) as

well as constitute the condominium juristic person.

Under Thai Condominium Act B.E. 2522 (1979), leasehold condominium
is not regarded as to be condominium since it has developed on leased land which the
developer has no ownership of land according to the section 6 of the Thai
Condominium Act B.E. 2522 (1979).2 Therefore, leasehold condominium in Thailand
is not governed by the Thai Condominium Act B.E. 2522 (1979), but it is regulated
under the hire of immovable property law, section 537-574 of the Thai Civil and
Commercial Code. This Code complies with all lease of immovable property and the
provisions under this Code are suitable for the general lease which the rental payment
shall be made in monthly or yearly basis. As a result, such provisions are not proper

and suitable for the unique business concept of leasehold condominium as mentioned

8 N3eIVUREADIMNTYA W.A. 2522 1Ims1 6 3 (Condominium Act B.E. 2522 (1979),
sec. 6)



earlier. In practice, most parties enter into the agreement having some clauses
differentiating from the law provided in order to correspond to the unique business
concept of leasehold condominium. However, it does not guarantee or ensure the
leasehold condominium buyer to be properly protected by law. Furthermore, Phuket
Civil Court has recently ruled that the secured / collective leases are void since it is
actually fictitious agreements® according to section 155 of Thai Civil and Commercial
Code.1% Secured leases is the way of leasehold condominium buyers’ security which
the buyers not only enter into the lease agreement with the legal entity (company)
which owns the condominium, but also enter into the share sale and purchase

agreement for shares that can control the company which owns such condominium.

In order to urge the economy of our country particularly in real estate
sector to be more increasing to compete with other ASEAN country and to guarantee
or ensure the leasehold condominium buyer to have properly protection by law, it is,
therefore, essential to provide the proper provisions to govern the lease of the
leasehold condominium by stipulating the rights and obligations of both the lessor and
the lessee of leasehold condominium so that it shall assure the foreigners to have

proper guarantee and protection in purchasing the leasehold condominium.

1.2 Hypothesis

A major drawback of principles of lease law in Thailand is that the
characteristic of lessee is the essence of a lease agreement. From this, it leads to many
unsolved problems relating to the lease of leasehold condominium which is the unique
business concept. In addition, the Thai Government has launched the policy to urge
the economy of the country, particularly in real estate sector, which the leasehold

condominium market become more significant and affect the overall economy of the

® Phuket Gazette, “Phuket Property Legal: Collective Leasehold Structures —
Overview”,

available at http://www.phuketgazette.net/property-legal/Phuket-Property-Legal-
Collective-Leasehold-Structures-150/19982#sthash.UZchfiH6.dpuf (accessed June 1,
2016)

10 Yszananguunauawasnigivd 1ms1 155 (Civil and Commercial Code, sec. 155)



country. However, at present, there is no specific provision to apply properly with the
lease of leasehold condominium and some possible provisions are silent on some
issues and improper to solve the arising problems. It is, therefore, essential to lay
down the laws relating to lease of leasehold condominium in the specific provisions.

1.3 Objectives of Study

1 To study the possible principles of law and other relevant regulations on

the lease of leasehold condominium unit which are applied in Thailand;

2 To study and analyze the problems and difficulties of lease of leasehold

condominium unit in relation to the enforcement of the Thai Law;

3 To study foreign laws and /or regulations on the lease of leasehold

condominium unit; and

4 To propose new legislative solutions in order to resolve the problems or
difficulties of the lease of leasehold condominium unit arising from the

incompleteness of the Thai Law and enhance the effectiveness of Thai Law.

1.4 Scope of Study

This thesis shall focus on the existing principle of laws and other relevant
regulations with compliance to the lease of leasehold condominium unit, including
studies on the problems and difficulties arising from the drawback of the principles of
lease law, the loophole of the Thai Civil and Commercial Code as well as analyze the
foreign laws relating to lease of leasehold condominium unit in terms of the

enforcement of existing laws in order to propose the new legislative solutions.



1.5 Methodology

The sources used in this thesis are based on documentary research by
searching and analyzing both Thai and foreign in form of textbooks and electronic
data including articles, theses, statutory laws, government publications, newspapers,

scholar’s opinions, Court’s decision.

1.6 Expected Results

1 To thoroughly understand the principles of law and other relevant

regulations on the lease of leasehold condominium unit which comply in Thailand;

2 To thoroughly understand the problems and difficulties of lease of

leasehold condominium unit in relation to the enforcement of the Thai Law;

3 To thoroughly understand how the principles of various foreign laws or

other legal measures to deal with the lease of leasehold condominium unit; and

4 To provide the appropriate and effective legal solution to resolve
problems arising from the loophole of the Thai laws.



CHAPTER 2
OVERVIEW OF LEASEHOLD AND LEASEHOLD
CONDOMINIUM

This chapter will provide topic regarding the history, definition,
classification of both leasehold and leasehold condominium, including the distinction
of freehold condominium and leasehold condominium as well as the leasehold

condominium in Thailand.

2.1 History of Leasehold

The concept of leasehold was first introduced in the English property
system, a few decades later in the Middle Ages. At those times, most of lands belong
to the nobility, whereas the working class is impossible to retain the ownership of
lands. Since the landlord want to keep the ownership of their lands whilst generating
income from their lands, the leasehold concept was presented. The tenant was
permitted to occupy the land (farming or providing other trade services) for a fixed
period of time and the landlord got paid the rent through foods and services supplied

by the tenant.!

In 1920, the various legislations were enacted to keep down the rent and
restrict the right of the landlord to evict the tenant. Since the objectives of this law
was to control the rent, the landlord began to sell long leasehold of the land which
lease term was ranging between 99 and 125 years in order to get more income. This

concept has been continuing to present.!2

11 Steve Smith, “The History of Leasehold Property [INFOGRAPHIC] ",

available at http: //www. ashburnham-insurance. co. uk/ blog/ 2015/ 06/ the-history-of-
leasehold-property-infographic/ (accessed June 1, 2016)

12 Chris Wiles, “The History of Leasehold”, (28 October 2013),

available at http://www.premierestateslimited.com/blog/the-history-of-leasehold/
(accessed June 1, 2016)



2.2 Definitions of the Leasehold

The term “leasehold” or “leasehold interest” is originated from the
common law system which is referred to interest in the land. From the writer studies
on this matter, in that respect are many sources to define the term leasehold as

follows:

In Black’s Law Dictionary, it referred as “a tenant's possessory estate in
land or premises, the four types being the tenancy for years, the periodic tenancy, the

tenancy at will, and the tenancy at sufferance. "3

With reference to the Uniform Commercial Code of the United States of
America, it has defined the term leasehold as “the interest of the lessor or the lessee

under a lease contract.”**

Based on Marrianne Rabalais’s view, it defines as “a leasehold
contemplates all the rights and obligations that arise under the lease-including the

payment of the rent.” ™

2.3 Classification of Leasehold

The most common methods to classify the leasehold shall be (1) by the

duration of the term, (2) by type of use, and (3) by method of rental payment.

2.3.1 Classify by Duration of Term
This section is classified by the term of the lease agreement which

can be divided as follows:

13 Black Law’s Dictionary, 9th ed., 2009

14 Uniform Commercial Code, § 2A-103

15 Marianne Rabalais, “4 Common Law Intrusion into the Civil Law: Carriere V.
Bank of Louisiana”, Louisiana Law Review, Vol. 61, Rev. (2000)
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2.3.1.1 The Estate for Years'®
The estate for years is the common type of leasehold which
has a fixed term of the lease agreement. The duration of the lease agreement is
ranging from one year to ninety years. The parties may agree the lease term as long as
the law does not prohibit. Unless otherwise specified in the lease agreement, the estate
for years shall terminate automatically upon the expiry date as specified in the lease
agreement. The lessor is not required to send a notice to leave to the lessee unless

required to provide notice under the law.

2.3.1.2 The Periodic Tenancy?’
Sometimes, it is called an estate from year to year since it is
automatically renewed upon the expiry date unless the lessor or lessee gives notice to
terminate the lease agreement. It may be regarded as an arrangement which is

open-ended, though with protection against termination without adequate notice.

The periodic tenancy may be created expressly by the
agreement between the parties, or it may be in oral. Lease agreement exceeding three
years must be created by deed, but the periodic tenancy taking effect immediately is
valid without writing. The lessor and lessee can terminate the lease agreement at any

time; however, the prior notice shall be served accordingly.

2.3.1.3 The Tenancy at Will'8
It is the type of leasehold which has an indefinite duration of
the lease agreement. It may be terminated at any time after either the lessor or the
lessee gives proper notice to another party. The tenancy at will may be created

expressly by the agreement between the parties, or it may be in oral.

16 George J. Siedel and Robert J. Aalberts, “Real Estate Law”, 6th ed., (Mason, Ohio,
U.S.A: Thomson West, 2006), 389-393

7d.

18 4.
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2.3.1.4 The Tenancy at Sufferance!®

The tenancy at sufferance is the type of leasehold which the
lease term shall end when the lessor gives the notice to terminate. It also has the
specific lease term similar to other type of leasehold. It may be occurring when the
lessee remains in possession of real estate after the expiration of lease term therefore,
the lessee shall continue to occupy the real estate and pay the rent to the lessor until
the lessor gives the notice to terminate. In other words, the tenancy at sufferance is
reserved for a lessee who holds over on the termination of the lease. It has the effect
that the lessee does not become a trespasser, although the tenancy can be terminated

at any time.

In case, the lessor assents to the holding over, then the
relationship will become that of tenancy at will, or periodic tenancy on the payment of
rent. On the other hand, a lessee who retains possession in the face of positive

objection by the lessor will become a trespasser.

2.3.2 Classify by Type of Use
This section is classified by objective of the lease agreement which

can be divided as follows:

2.3.2.1 Commercial Lease?
The commercial lease involves lessee use of the leasehold
property for income-producing activities, for example, retail shop, supermarket, office

etc.

2.3.2.2 Residential Lease?!
The residential lease does not involve income-producing
activities similar to the commercial lease; however, it provides the lessee and their

family with a place to dwell.

¥ d.

20 Benjamin N. Henszey and Ronald M. Friedman, “Real Estate Law”, 2nd ed.,
(U.S.A: John Wiley & Sons, Inc., 1984), 259

21 .
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2.3.2.3 Ground Lease?
The ground lease is the lease of land without the
improvement, therefore, the ownership of land and the ownership of the improvement

are separate.

2.3.3 Classify by Method of Rental Payment
This section is classified by type of rental payment to be made by
the lessee who can be divided as follows:

2.3.3.1 Gross Lease??
A fixed rental payment shall be made by the lessee and the
lessor shall be responsible for the overhead costs such as taxes, utilities and insurance.

It is often applied in the short term lease or the residential lease.

2.3.3.2 Net Lease®*
The lessee not only pays a fixed rental, but also pays the
taxes, utilities, maintenance and repairs and insurance. The lessor’s responsibility is to

collect the rent. It usually used in the long term lease or the commercial lease.

2.3.3.3 Percentage Lease?

Rental payment is based on some percentage of sales made
on the leased property. The base to which the percentage is applied can be gross sales,
net sales, gross sales above a predetermined amount, or some other agreed-on sales
figure. Thus, it is applicable exclusively to income-producing leaseholds such as

restaurants, stores, and theaters.

22 1d.

2% 1d. at 260.
241d. at 260.
25 1d. at 260.
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2.3.3.4 Fixed Rental plus Escalation Lease?®
The fixed rental base is determined at the beginning of the

term and adjusted upward periodically to reflect increases in the cost of living.

2.4 History of Leasehold Condominium

Since the number of demands of dwelling is increasing whereas the
number of supply of freehold land becomes decreasing. In addition, in some
countries, the lands are held the ownership by the governmental agency which there is
the restriction by law to transfer the ownership of lands, for example, Hong Kong,

Singapore, etc. Thus, the concept of leasehold condominium was introduced by the

real estate developer to maximize the use of land in order to resolve such issue.

Leasehold condominiums are appropriate in the circumstances where a
freehold transfer of land is either unacceptable or undesirable or where the owner of
the land does not wish to undertake the long term management responsibilities

entailed in a standard residential development.?’

Because the management of condominium through a juristic body relies
on a concept of majority votes and democracy which is the drawback of freehold
condominium, it shall make leasehold condominium become more attracted. Such
management is an ideal in principle, nonetheless, in practice it can create disputes
over services and budgets which demonstrate lack of strong and clear leadership,
consistency and efficiency in management decisions. Moreover, a juristic body where
the juristic committee changes annually cannot effectively enter into long-term

service contracts. With the increasing problems of property management in freehold

26 1d. at 260.
2l Brian Bucknall, “Leasehold Condominiums: The Further Flight of the Fee”
Osgoode Hall Law Journal, Volume 14, Number 1 (June 1976)
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condominiums being experienced by buyers, they are beginning to consider buying a

leasehold condominium located in a prime location.?®

2.5 Definitions of Leasehold Condominium

Some scholars have defined of the term “leasehold condominium” on

their research papers which are described as follows:

According to Brian Bucknall’s view, a law professor at Osgoode Hall
Law School located in Toronto, Ontario, it denotes the term leasehold condominium
that “the possibility of creating condominium projects on land that is held under a

long term lease. "%

Based on Hiroshi and Melvin A. Reskin’s view, it defines that “the
purchaser of a unit in the freehold acquires an undivided fee simple interest in land,
whereas the purchaser of a unit in the leasehold acquires an undivided interest in

leasehold on a fee which has been submitted to a horizontal property regime. "%

In the eye of Leo J. Joliet, the term leasehold condominium refers to “the
principal use for the leasehold condominium is in those areas where transfers in fee
have become so restricted that the public has become accustomed to paying a ground
rent for residential property or in those instances where land cannot be conveyed in

fee. 31

28 CBRE Thailand, “Taking a Look at the Merits of Owning a Leasehold,
Condominium”, (25 Apr 2014),

available at http://www.cbre.co.th/en/News/Article/Merits-of-Owning-Leasehold-
Condo (accessed June 1, 2016)

29 Supra Note 27

30 Hiroshi and Melvin A. Reskin, “Leasehold Condominiums”, Connecticut Law
Review, Vol. 2, No. 1, June 1969

81 “Committee on New Developments in Real Estate Practice”, Real Property,
Probate and Trust Journal, Vol. 2, No. 3 (Fall 1967), 347-361
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From aforementioned scholars’ view, it can be implied that leasehold
condominium is a condominium where is developed on the land is subject to the
leasehold. The purchasers of the leasehold condominium unit do not obtain the
ownership of the unit, on the other hand, they shall be granted the right of use the

condominium unit for a specific period.

2.6 Distinction of Freehold Condominium and Leasehold Condominium

In the condominium business field, the interest of real estate can be
categorized into two characters which are (1) freehold condominium, and (2)

leasehold condominium.

(1) Freehold condominium is characterized by the indefinite duration, and
the owner of the freehold condominium unit owns the right of the ownership
perpetually which the owner can sell, distribute, transfer, or give the ownership right
of the condominium to any other person without any restriction.

(2) Leasehold condominium has the duration for specific periods as
agreed by the parties, and lessee (the owner of the leasehold condominium unit) has
only the right of possession and occupancy. When the term of the lease ends, the right
of possession and occupancy shall revert to the lessor, thus the lessor’s interest during

the lessee’s possession and occupancy is known as a revisionary interest.2

The advantages of leasehold condominium are described as follows:

First, the development costs of leasehold condominiums are lower than
those of freehold condominium. In the development of any condominium project,
there are basically two costs which are

1) The purchase price of land and

2) The costs of development (including construction cost).

32Supra Note 16, at 389.
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The combination of these costs shall pro-rated over the condominium
units in order to determine the price at which the condominium units must be
marketed. A feasibility study indicating that under prevailing conditions, the projected
condominium units which will not be marketable at those prices will force the
developer to abandon the project, unless the developer can seek the method to reduce
the prices at which the condominium units must be marketed to a level at which they
will be saleable. Hence, leasehold condominium concept may result in a viable

project.

Second, the landowner continues to hold the ownership of land. If a
particular parcel of land is obviously suitable for development but the owner of the
land is not willing to sell because he may be interested in the appreciation that will be
his longer he holds the land, the leasehold condominium concept can be out the

beneficial use.3*

Third, there is the restriction of transfer of the ownership of the land.
When a particular parcel of land is suitable for condominium development, but the
owner of land is unable to sell or transfer the right of ownership of land to the third
person since there are the rules restricting not to sell or transfer. Therefore,
condominium can be created by the use of leasehold interest without violating the

rules.®

Fourth, the purchaser of the leasehold condominium unit may be able to
purchase the unit at a lower price. Since the cost of the land is not included, the
purchaser of a leasehold unit acquires only a leasehold interest in his unit and an
undivided interest in the lease of the appurtenant real property at the lower price than
the freehold unit.®

33 Supra Note 27
3 Supra Note 27
3 Supra Note 27
% Brian Bucknall, Colin Connor, Leonard Fine and Marilyn Ginsburg, “Book Review,
The Leasehold Condominium: Problems and Prospects, The Report of the Ontario
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2.7 Leasehold Condominiums in Thailand

In Thailand, we can see a lot of selling advertisement of various
condominiums on the property broker websites which some condominiums are sold in
freehold interest, but others are sold in leasehold interest. The buyer of the freehold
condominium shall acquire the right of ownership from the seller whereas the buyer
of leasehold condominium, which is legally called a lessee, shall only have the right
to possess and occupy the condominium unit for the certain period of time as agreed

in the lease agreement.

For freehold condominium, it shall be governed by the Thai
Condominium Act B.E. 2522 and Sale of Immovable Property under the Thai Civil
and Commercial Code. Whereas, the leasehold condominium is not regulated under
the Thai Condominium Act B.E. 2522, it shall be solely governed by Hire of Property
under Thai Civil and Commercial Code.

Since the restriction of law, foreigners cannot take ownership over the
lands as freehold, freehold condominium is the another option for the foreigners who
desire to have the ownership of the real estate in Thailand. However, according to the
Thai Condominium Act B.E. 2522 has limited the foreigners to own the freehold
condominium units not exceed to 49% of the spaces of the whole units in such

condominium and the remaining 51% must own by Thai nationals.®’

Since the scarcity of the freehold interest of land around the central of the
city and the demand of people who desire to be near their office building and take in
the urban life are continued increasing, it is resulting to their high-price of the
freehold condominium. Therefore, people, especially who is the middle class, are
quite difficult to own such freehold condominium. On the other hand, leasehold

condominium may appear to be an excellent alternative to foreigners who desire to

Task Force on Leasehold Condominium (with appendix volume)”, by Arthur S.
Levine, Toronto, Ontario. 1975 Pp. 113, App 52 (Vol. 50)
37 Supra Note 3
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have the dwelling in Thailand and the Thai people who desire to survive in urban

areas.

Nevertheless, owing to the fact that under Thai property law, it is not
considered the lease as a real property right, but it shall be only regarded the lease as a
right over the individual which it causes a number of problems with the purchaser of
the leasehold condominium. A major drawback of lease law in Thailand is that the
lessee's interest associated with leasehold interest is limited. For instance, the heirs of
the lessee are not automatically entitled to the succession of leasehold interest when
the lessee dies because the principle of lease law regards that leasehold interest is the
exclusive right of the lessee, thus the lease agreement shall be terminated upon the
death of the lessee. This principle was affirmed by the Supreme Court Decision as

follows:

The Supreme Court Decision No. 119/2509 stated that “lease agreement
is the exclusive right of the lessee, when the lessee died, the lease agreement shall be
terminated. Although the defendant who is the child of the lessee has lived in the
disputed building after the lessee died, it shall be deemed that the defendant is the
dependent of the lessee. Therefore, the defendant paid the rent on behalf of the lessee.
Also the lease agreement between the plaintiff and the defendant shall not be

executed.”38

The Supreme Court Decision No. 383/2540 stipulated that “in general of
the lease agreement, the lessor shall consider the attribution of the lessee, whether he
can rely on occupancy and maintenance the leased property or not. Thus, the lease
agreement is the exclusive right of the lessee. When the lessee died, the lease

agreement shall be terminated and not inherited to the heir of the lessee.”®

%8 pans19158 A3, VTR 1anaTens, “ArasursUsEIIANgUINBUNILaT WYY Wi

- W%, furiaSadi 18, (NFann=: Aayeuvy, 2557), 209-210 (Professor Dr. Phathaichit

Ekkachariyakon, “Hire of Property, Hire-Purchase”, Vol. 18 (Bangkok:
Winyuchon, 2014)), 209-210
%9 1d. at 210-211.
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The Supreme Court Decision No. 9201/2551 specified that “leasehold
interest is the one of the legal claim arising from the agreement. The lessor shall
agree the lessee to occupy or benefit from the leased property which is the personal
obligation, not the property right. Furthermore, normally, the lessor shall consider
the attribution of the lessee whether he can rely on occupancy and maintenance the
leased property or not. Thus, the lease agreement is the exclusive right of the lessee.
When the lessee died, the lease agreement shall be terminated and not inherited to the
heir of the lessee without whether having the terms and conditions regarding the

assignment in the lease agreement or not. <l

401d. at 211.
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In Thailand, the example of leasehold condominium is Cu Terrace, which

is developed by Chula Property.
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Figure 2.1 Model Picture of Cu Terrace and Cu iHouse Project.*!

Since the limitation by law in relation to the transfer of the ownership of
land, Cu Terrace is developed as the leasehold condominium for the residential
purpose. From the picture above, this project comprises of the connected two-high
rise residential buildings which are (1) CU Terrace — a residential leasehold
condominium which is available for all of staffs and general person and

(2) Cu iHouse — a dormitory for the international students.

41 b= 3 « z « (79 /_ _ P o Ud‘ U ZU
NDIUTIUIDNNT LWUIAINAN.ABDU, “INYLRN... BUIAR “HINE Y ?W’] NENN T LU ULL U

uplmz”, (19 fiquiew 2558), (Admin, Checkraka.com, “Expose... how can the future

of Samyan-Chula-Siam be changed?”, (19 June 2015)),
available at http://www.checkraka.com/condo/advertorial/10017/ (accessed June 1,
2016)
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Cu Terrace consists of 510 units with 22-stories. Its location is on Chula
Road, Soi 16 - 20 and its total area is approximately 6-2-69 rai. There are two types of
condominium units which are one bedroom - type and two bedrooms — type. The

units’ area is ranging from 28 — 55 square meters.*?

In conclusion, the concept of leasehold was first introduced in the Middle
Ages and it has been continuing to present. The term leasehold is defined by many
sources as well as its classification is divided into 3 types which are (1) the duration
of the term, (2) type of use and (3) method of the rental payment. On the other hand,
the concept of leasehold condominium was presented, by the real estate developer,
since the scarcity of freehold land to construct the condominium and the demand of
maximizing the use of land. In the condominium business, the interest of real estate is
divided into two characters which are (1) freehold condominium and, (2) leasehold
condominium. The advantages of leasehold condominium are attracting both real
estate developers and buyers (lessee), for example, the lower development cost, the
landowner continues to hold the ownership of land, and the buyers may purchase the
condominium unit at a lower price. In Thailand, there are a lot of leasehold
condominiums, which are developed around the urban district and Cu Terrace,
situated on Chula road, is one of leasehold condominium developed by Chula
Property. However, the problems regarding lease of leasehold condominium have
remained arising since the provisions of the Thai Civil and Commercial Code are
improper to apply with the unique business concept of lease of leasehold
condominium. Therefore, in following chapter, the writer will study on various
foreign laws relating to the leasehold interest and the legal measures to deal with such

problems.

2 drinaudensnindau Pansalunninedy, vdienugsiavesdinegy, “a1m sy

(150135l suay s21Ue991293)”, (Chula Property, Business Unit, “Particular Building

(Wiratchmit Building and CU Terrace)”),
available at http://www.property.chula.ac.th/web/node/1377 (accessed June 1, 2016)
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CHAPTER 3
FOREIGN LAWS RELATING TO LEASEHOLD INTEREST

This chapter, the writer will provide the foreign laws in relation to the
leasehold interest. Since the legal systems of most ASEAN countries have been
influenced by the colonial period, which are common law and civil law system,
therefore, the writer will study on the laws of the United States of America and
Ontario, Canada whose legal systems are influenced by England, the root of the
common law system, whereas, Germany and France are the original countries of the

civil law system.

3.1 Common Law Countries

3.1.1 The United States of America
In the United States of America, there are five sources of Law,
namely constitutional law, statutory law, treaties, administrative regulations, and the
common law which includes case law. However, the United States of America have
integrated in 50 states to be the country and each state enacts its own laws and statues
to regulate the people within its jurisdiction. Since such laws and statues have their
own characteristics in each state, there is an attempt to standardize state laws by

introducing Model Law or Sample Law as a guideline for states to follow.

The concept of leasehold condominium, in the United States of
America, is recognized in the Uniform Condominium Act. This Act provides the
definition leasehold condominium®, which refers to the condominium situated on the
leased land and the leasehold interest of the condominium will be terminated upon the
expiration of the lease as well as the definition the unit owner** which refers including
the owner of a freehold condominium unit and the lessee of a leasehold condominium

unit.

43 Uniform Condominium Act, § 1-103 (15)
4 Uniform Condominium Act, § 1-103 (26)
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This Act also provides the specific provision to support the creation
of the leasehold condominium whereby the lessor must prepare and sign the
declaration*®, which serves as notice of the creation, in order to guarantee that the
lessor has given the consent for his land to be used as a leasehold condominium.
Furthermore, this is the significant clause which provides for the protection of the unit
owner, regardless of whether the lessee, sublessee or even further down in a chain of
transfer of a leasehold interest, by assuring that after the declaration for leasehold
condominium is recorded, the lessor or his successor in leasehold interest shall not
terminate the lease agreement as long as the unit owner has made payment of the

rent.*6

3.1.1.1 Provisions in relation to Leasehold Interest in the United

States of America
In the United States of America, the legislation with respect
to the lease of leasehold condominium shall be the Uniform Commercial Code and
the Restatement (Second) of Property: Landlord and Tenant, Part V. Transfer by
Landlord or Tenant of Interest in Leased Property. These legislations have provided
the provisions to deal with the various issues with the lease of leasehold
condominium. Such provisions which are considered to study and analyze with the
various legal problems of the lease agreement of leasehold condominium in Thailand

shall be described as follows:

(1) The Uniform Commercial Code*’

“§ 24-103. Definitions and Index of Definitions.”
“(w) 8ublease means a lease of goods the right to
possession and use of which was acquired by the lessor as a lessee under an existing

lease. ”

45 Uniform Condominium Act, § 1-103 (10)

46 Uniform Condominium Act, § 2-106

47 Uniform Commercial Code,

available at https://www.law.cornell.edu/ucc/2A (accessed June 1, 2016)
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“§ 24-305. Sale or Sublease of Goods by Lessee.”

“(1) Subject to the provisions of Section 2A-303, a buyer or
sublessee from the lessee of goods under an existing lease contract obtains, to the
extent of the interest transferred, the leasehold interest in the goods that the lessee
had or had power to transfer, and except as provided in subsection (2) and Section
2A-511(4), takes subject to the existing lease contract. A lessee with a voidable
leasehold interest has power to transfer a good leasehold interest to a good faith
buyer for value or a good faith sublessee for value, but only to the extent set forth in
the preceding sentence. When goods have been delivered under a transaction of lease
the lessee has that power even though:

(a) the lessor was deceived as to the identity of the lessee;

(b) the delivery was in exchange for a check which is later
dishonored; or

(c) the delivery was procured through fraud punishable as
larcenous under the criminal law.

(2) A buyer in the ordinary course of business or a sublessee
in the ordinary course of business from a lessee who is a merchant dealing in goods
of that kind to whom the goods were entrusted by the lessor obtains, to the extent of
the interest transferred, all of the lessor's and lessee’s rights to the goods, and takes
free of the existing lease contract.

(3) A buyer or sublessee from the lessee of goods that are
subject to an existing lease contract and are covered by a certificate of title issued
under a statute of this State or of another jurisdiction takes no greater rights than

those provided both by this section and by the certificate of title statute. ”

Based on section 2A-103 (w) and section 2A-305 of the
Uniform Commercial Code, it shall be implied that the lessee is entitled to sublease
the leasehold interest to the third person unless otherwise specified in the lease
agreement. The sublessee shall be responsible to the lessor directly to the extent of the

lease agreement as well as obtaining protection by law.
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Although, the explicit definition of assignment does not
appear in the Uniform Commercial Code; however the word assignment exists in the
lease agreement. The lessee is also entitled to assign the leasehold interest to the third
person as long as it is not prohibited by the lease agreement. When the assignment has
been made, the assignee steps into the shoes of the assignor and takes over the rights
and obligations of the assignor. In stepping into the assignor’s shoes, the assignee
acquires no greater rights than the assignors possessed. However, the parties who
have assigned the leasehold interest to the third person shall continue to perform his

obligations as specified in the lease agreement in the case of third person’s defaults.

(2) Restatement (Second) of Property: Landlord and
Tenant, Part V. Transfer by Landlord or Tenant of

Interest in Leased Property*®

“Chapter 15. Transferability of Landlord’s or Tenant’s

Interest in Leased Property”

“§ 15.1 Freedom of Transfer”

“The interests of the landlord and of the tenant in the leased
property are freely transferable unless”

“(1) a tenancy at will is involved;”

“(2) the lease requires significant personal services from
either party and a transfer of the party’s interest would substantially impair the other
party’s chances of obtaining those services, or”

“(3) the parties to the lease validly agree otherwise”

48 American Law Institute, “Restatement (Second) of Property, Land. & Ten. V Intro.
Note (1977)”, Thomson Reuters.
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“§ 15.2 Restraints on Alienation”

“(1) A restraint on alienation without the consent of the
tenant of the landlord’s interest in the leased property is valid, but the tenant’s
consent to an alienation by the landlord cannot be withheld unreasonably, unless a
freely negotiated provision in the lease gives the tenant an absolute right to withhold
consent.”

“(2) A restraint on alienation without the consent of the
landlord of the tenant’s interest in the leased property is valid, but the landlord’s
consent to an alienation by the tenant cannot be withheld unreasonably, unless a
freely negotiated provision in the lease gives the landlord an absolute right to

withhold consent. ”

“Chapter 16. Effect of Transfer of Landlord’s or Tenant’s
Interest on Burden and Benefit of their Respective Obligations: Herein Promises

Running with the Land.”

“§ 16.1 Obligation Created by an Express Promise —
Burden of Performance After Transfer”

“(1) A transferor of an interest in leased property, who
immediately before the transfer is obligated to perform an express promise contained
in the lease that touches and concerns the transferred interest, continues to be
obligated after the transfer if:

(a) The obligation rests on privity of contract, and he is not
relieved of the obligation by the person entitled to enforce it; or

(b) The obligation rests solely on privity of estate and the
transfer does not terminate his privity of estate with the person entitled to enforce the
obligation, and that person does not relieve him of the obligation.

(2) A Transferee of an interest in leased property is
obligated to perform an express promise contained in the lease if:

(a) The promise creates a burden that touches and concerns

the transferred interest;
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(b) The promisor and promisee intend that the burden is to
run with the transferred interest;

(c) The transferee is not relieved of the obligation by the
person entitled to enforce it; and

(d) The transfer brings the transferee into privity of estate
with the person entitled to enforce the promise.

(3) The transferee will not be liable for any breach of the
promise which occurred before the transfer to him.

(4) If the transferee promised to perform an express promise
contained in the lease, the transferee’s liability rests on privity of contract and his

liability after a subsequent transfer is governed by subsection (1) (a).”

According to chapter 15 and 16 of the Restatement (Second)
of Property: Landlord and Tenant, they are referring to the transfer of interest of the
leased property. The lessor or the lessee has the right to transfer the interest of the
leased property to the third person unless the conditions provided according to section
15.1 shall occur. Even though, the interest of leased property shall be transferred to
the third person (transferee), the transferor shall remain binding to perform the

obligations which specified explicitly in the lease agreement.

3.1.2 Ontario, Canada
In Ontario, Canada, the condominium can be categorized into two
basic characters which are freehold condominium and leasehold condominium. For
freehold condominium, they can be sub-categorized into four characters*® which are

as follows:

49 Audrey M. Loeb, “A Resident’s Guide Condominium Ownership — What You Need
to Know”,

available at http://www.millerthomson.com/assets/files/article_attachments3/MT_A-
Residents-Guide-Living-and-Buying-a-Condominium_A-Loeb.pdf (accessed June 1,
2016)
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(1) Standard Condominium — it is the traditional style of
condominium with units and common elements

(2) Phased Condominium — it is the single condominium complex,
which has been built and registered in stages

(3) Common Elements Condominium - it has no units but it consists
solely of common elements. The owner of this type of condominium shall pay the
common expenses and own the common interest.

(4) Vacant Land Condominium — the unit is no need to construct
when the registration of a condominium but it will be registered as empty lots and
then built the unit thereafter.

On the other hand, the concept of leasehold condominium has
emerged as the one of type of condominium in Ontario, Canada. Leasehold
condominium is created on lands where the declarant (the person who processes the
registration of leasehold condominium) possessed only a leasehold interest and has
the consent of the owner of land to develop the condominium on the lands. The
declarant has also possessed the leasehold interest in lands which covers the whole
condominium property and the term of the lease should be not less than 40 years less
a day nor more than 99 years as to ensure the lease is neither unattractively shorter nor
longer than the reasonable lifespan of the property.*

However, the two types of the condominium, freehold
condominium and leasehold condominium are governed by the same law which is
Condominium Act, 1998. The provisions relating to the leasehold condominium shall

be described in the following part.

% Mark Freedman, “Condominium Development Update”, Canadian Institute
Condominium Conference, March 2007
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3.1.2.1 Provisions in relation to Leasehold Interest in Ontario,

Canada
Leasehold condominium in Ontario is governed by the
Condominium Act, 1998. Section 164 — 175 in part XIIl of the Condominium Act,
1998 refer to the ownership of both residential and non-residential condominiums in
Ontario as well as the leasehold condominium. The Condominium Act, 1998 has also
introduced a condominium corporation whose members are the owner of the unit. The
duty of condominium corporation is to entirely manage the affairs of the
condominium which are subject to the Condominium Act, 1998 and the Declaration.
The condominium corporation is categorized into two types depending on the types of
condominium, which one is freehold condominium corporation and another is

leasehold condominium corporation.

Apart from the Condominium Act, 1998, there is the
legislation dealing with the lease of leasehold condominium shall be the Residential
Tenancies Act, 2006. These two legislations also provide the provisions which are
considered to study and analyze with the various legal problems of the lease

agreement of leasehold condominium in Thailand. It shall be described as follows:

(1) The Condominium Act, 1998

“Section 165”
“(4) The owner of a unit in a leasehold condominium
corporation may, without the consent of the lessor, transfer, mortgage, lease or

otherwise deal with the leasehold interest in the unit. ”

“(5) The owner of a unit in a leasehold condominium
corporation may not transfer less than the whole leasehold interest in the unit and its

appurtenant common interest. ”

%1 The Condominium Act, 1998,
available at https://www.ontario.ca/laws/statute/98c19 (accessed June 1, 2016)
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Section 165 (4) — (5) of the Condominium Act, 1998
recognizes the right of the owner of the unit (lessee) to transfer or lease of the
leasehold interest of the unit to the third person without having to obtain prior consent
of the lessor. Nonetheless, in case of the transfer of the leasehold interest of the unit,
the lessee cannot transfer the leasehold interest of the unit and its appurtenant
common interest in part. Therefore, in conclusion, under the law of Ontario, Canada,
leasehold interest is not an exclusive right of the lessee since the lessee has the right
of transfer or lease freely to any other person.

In addition, section 165 (4) of the Condominium Act, 1998
provides that the lessee has also the right of mortgage the leasehold interest of the unit
without obtaining the prior consent of the lessor. In this regard, it can be implied that
under the law of Ontario, Canada, it recognizes the leasehold interest to be used as the

collateral.

“Section 174”

“(1) At least five years before the end of the term of the
leasehold interests in the units in a leasehold condominium corporation, the lessor
shall give the corporation,

(a) a written notice of intention to renew all the leasehold
interests that sets out the provisions applicable to the renewal; or

(b) a written notice of intention not to renew all the
leasehold interests.

(2) A renewal of the leasehold interests shall be for at least
10 years or the greater term specified in the notice.

(3) Upon receiving the notice, the corporation shall send a
copy of it to the owners.

(4) If the lessor does not give the required notice, the lessor
shall be deemed to have given the notice required to renew the leasehold interests for
10 years subject to the same provisions that govern the leasehold interests before the

renewal and the corporation shall send a notice of that fact to the owners.
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(5) The leasehold interests shall be renewed for the term and
subject to the provisions specified in the notice or the deemed notice, as the case may
be, unless the owners who own at least 80 per cent of the units cast a vote against the
renewal no later than one year after the notice or the deemed notice, as the case may
be, was given to the corporation.

(6) The corporation shall give notice to the lessor if, under
subsection (5), the owners vote against the renewal.

(7) The lessor shall prepare a notice in the form prescribed
by the Minister stating whether the leasehold interests have been renewed or not and
register the notice in,

(a) the land titles division of the land registry office within
the boundaries of which division the land described in the description is situated, if
the land registry office has a land titles division; or

(b) the registry division of the land registry office within the
boundaries of which division the land described in the description is situated, if the
land registry office does not have a land titles division.

(8) If the leasehold interests are renewed subject to
provisions that are different from those that applied before the renewal, the
declaration shall be deemed to be amended to contain the provisions that apply upon
the renewal and the corporation shall register a copy of the provisions as an
amendment to the declaration.

(9) Section 107 does not apply to an amendment to the

declaration if the amendment complies with subsection (8). ”

Under section 174 of the Condominium Act, 1998, it
provides the provision regarding the renewal of the lease of leasehold condominium
which the lessor bears the responsibility to give the written notice to the leasehold
condominium corporation, whether the lessor intends to renew or not at least five
years before the end of lease term. Then, such copy of notice shall be sent to the
lessee. In case of the renewal of the lease of leasehold condominium, the lease term

shall be at least 10 years or the greater term as specified in the notice.
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On the other side, if the lessor defaults to give the written
notice, it shall be deemed that the lessor has given the notice to renewal of the lease of
leasehold condominium for 10 years with the same terms and conditions according to

the lease agreement before the renewal.

Besides, the lessee has also the right to decline such renewal
by casting vote of the 80% of all the lessees against the renewal no later than one year
after receipt of such notice from the leasehold condominium corporation.

(2) The Residential Tenancies Act, 2006°2

“Death of tenant”
“Section 91 (1) If a tenant of a rental unit dies and there are
no other tenants of the rental unit, the tenancy shall be deemed to be terminated 30

days after the death of the tenant. ”

Since the provision under the Condominium Act, 1998 does
not mention the issue regarding the death of the lessee before the expiration of the
lease, such provision appears under section 91 (1) of the Residential Tenancies Act,
2006. It provided that when a lessee dies and there is no other lessee in the leased
property, the lease agreement shall be deemed to be terminated in thirty days after the

death of the lessee.

3.2 Civil Law Countries

3.2.1 Germany
Under Germany, leasehold interest can be categorized into two
types according to the German Civil Code (BGB), which are Ordinary Lease and

Usufructuary Lease. The details of which are shown as follows:

%2 The Residential Tenancies Act, 2006,
available at https://www.ontario.ca/laws/statute/06r17 (accessed June 1, 2016)
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1. Ordinary Lease is related to lease agreement in which the
lessor has an obligation to grant the lessee, the use of the leased property for the

leased period and the lessee is obliged to pay the agreed rent to the lessor.>

2. Usufructuary Lease is related to the lease agreement in which
the lessor has an obligation to grant the lessee, the right to possess, use and enjoy the
property as well as the right to receive benefits from its fruits of the leased property
during the leased period. Additionally, under the rule of proper management, the
lessee has the right to manage the property whereby the lessee is obliged to the agreed

rent to the lessor.>*

3.2.1.1 Provisions in relation to Leasehold Interest in Germany

In German law, the rules on lease of residential are
recognized as the particular kinds of obligations which are contained in Third Title,
Seventh Section, Book Two of the BGB (Law of Obligations). In 2001, the German
Civil Code (BGB) was amended and then the several jurisdictions of the German
Federal Court have been passed to clarify some crucial points for residential lease
which all crucial sections in the German Civil Code (BGB) end with the word
“A deviating agreement to the disadvantage of the lessee is ineffective” in order to
protect the lessee of the residential lease.>®

According to the German Civil Code (BGB), there are some
provisions relating to the lease of leasehold condominium which are considered to
study and analyze with the various legal problems of the lease agreement of leasehold

condominium in Thailand shall be described as follows:

> g1 afiuey, “NITIYIMaENIslauFNENITY) 7, (InentinusilfmansumUde Ao

TAMans unInedusssumans, 2554), 95 (Artchavid Sahiboon, “Sublease and

Assignment”, (Master’s Thesis, Faculty of Law, Thammasat University, 2011)), 95
d.

% Kontakt und Terminvereinbarung, “Leases in Germany”,

available at http://www.kanzlei-wenderoth.de/services-in-english/leases-in-germany/
(accessed June 1, 2016)
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(1) The German Civil Code (BGB)®®

“Section 540”

“Permitting use by third parties”

“(1) Without the permission of the lessor, the lessee is not
entitled to permit a third party to use the leased property, in particular not to sublet it.
If the lessor refuses permission, then the lessee may terminate the lease for cause with
the statutory notice period unless the person of the third party constitutes cause. ”

“2) If the lessee permits a third party to use the property,
then he is responsible for the culpability in the use of the property attributable to that

third party even if the lessor has given permission for this. ”

“Section 553”

“Permitting use by third parties”

“(1) If the lessee, after entering into the lease agreement,
acquires a justified interest in permitting a third party to use part of the residential
space, then he may demand permission to do so from the lessor. This does not apply if
there is a compelling reason in the person of the third party, if the residential space
would be overcrowded or if the lessor cannot for other reasons reasonably be
expected to permit third-party use. ”

“(2) If the lessor can only be expected to permit third-party
use on a reasonable increase of the rent, then he may make permission dependent
upon the lessee agreeing to such an increase in rent.”

“(3) A deviating agreement to the disadvantage of the lessee

is ineffective. ”

% The Federal Ministry of Justice and Consumer Protection, German Civil Code
BGB,

available at https://www.gesetze-im-internet.de/englisch_bgb/german_civil_code.pdf
(accessed June 1, 2016)
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Under section 540 of the German Civil Code (BGB), it
refers to the assignment or sublease of leasehold interest, whereas section 553 applies

particularly to the lease of residential space.

These provisions provided that the lessee must obtain the
permission of the lessor before permitting a third person to use or occupy the leased
property, particularly subletting. However, if the lessor declines to give the
permission, the lessee is entitled to terminate the lease for cause, with the statutory

notice period unless such third person constitutes cause.

Furthermore, in case of residential leases, the lessee may
require the lessor to give permission if the lessee acquires the justified interest.
However, this section further provided that the lessor may be entitled to refuse such
permission in the following circumstances;

a) There is a compelling reason in the person of the third
person;

b) The residential space would be overcrowded or;

c) The lessor cannot, for other reasons reasonably, be

expected to permit third person use.

Notwithstanding the foregoing, if the lessor grants the
permission to assign or sublease to the third person, the lessee shall, however, remain

fully responsible for any liability and/or damages arising from the third person.

“Section 563”

“Right of succession upon death of the lessee”

“(1) A spouse who maintains a joint household with the
lessee succeeds to the lease upon the death of the lessee. The same applies to a civil

partner.”
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“(2) If children of the lessee live in the joint household of the
lessee, then these children succeed to the lease on the death of the lessee if the spouse
does not succeed. The succession of the civil partner is not affected by the succession
of the children of the lessee. Other family members who maintain a joint household
with the lessee succeed to the lease on the death of the lessee if the spouse or the civil
partner does not succeed. The same applies to persons who maintain a joint
household of a permanent nature with the lessee. ”

“(3) If persons who have succeeded to the lease within the
meaning of subsection (1) or (2) declare to the lessor within one month of obtaining
knowledge of the death of the lessee that they do not wish to continue the lease, the
succession is deemed not to have occurred. For persons without capacity to contract
or having limited capacity to contract, section 210 applies with the necessary
modifications. If more than one person succeeds to the lease, then each may make the
declaration on his own behalf. ”

“(4) The lessor may terminate the lease for cause with the
statutory notice period within one month after obtaining knowledge of the definitive
succession to the lease if there is a compelling reason in the person of the successor. ”

“(5) A deviating agreement to the disadvantage of the lessee
or of such persons as are entitled to succeed under subsection (1) or (2) is

ineffective. ”

“Section 564”

“Continuation of the lease with the heir; termination for
cause”

“If, on the death of the lessee, no persons within the
meaning of section 563 succeed to the lease or the lease is not continued with them
under section 563a, then it is continued with the heir. In this case, both the heir and
the lessor are entitled to terminate the lease for cause within one month with the
statutory notice period after they obtain knowledge of the death of the lessee and of

the fact that there has been no succession to the lease and no continuation thereof. ”
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Under section 563 and 564 of German Civil Code (BGB),
they dealt with the subject of the right of succession upon death of the lessee which
stipulated that the lease agreement shall not be automatically terminated upon the
death of the lessee. In the light of the sections, the lease agreement shall succeed to
the following persons:

a) Spouse holding a joint household with the lessee,
including the civil partner

b) Children of the lessee living in the joint household of
the lessee if the spouse does not succeed. However, the succession of the civil partner
is not affected by the succession of the children of the lessee.

c) Other family members holding a joint household with
the lessee if the spouse or the civil partner does not succeed.

d) The persons maintaining a joint household of a

permanent nature with the lessee.

In the event that such persons who have succeeded the lease
do not wish to continue with the lease agreement, they shall notify the lessor within
one month upon the receiving knowledge of the death of the lessee and the succession

shall be deemed not to have taken place.

If nobody has succeeded to the lease agreement, the heir of
the lessee shall be the person who continues with the lease agreement. However, both
the lessor and such heir of the lessee are entitled to terminate the lease agreement for
cause within one month with the statutory notice period upon the receiving knowledge

of the death of the lessee or the date that there is no succession to the lease.

“Section 566”

“Purchase is subject to existing leases”

“(1) If, after the lessee is given use of the leased residential
space, it is disposed of by the lessor to a third party, then the acquirer, in place of the
lessor, takes over the rights and duties that arise under the lease agreement during
the period of his ownership. ”
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“2) If the acquirer does not perform his duties, then the
lessor is liable in the same way as a surety who has waived the defence of
unexhausted remedies for the damage to be compensated for by the acquirer. If the
lessee obtains knowledge of the passing of ownership by notification from the lessor,
then the lessor is released from liability unless the lessee terminates the lease to the

earliest date at which termination is allowed. ”

Based on aforementioned section, it shall be concluded that
under the German Law, the lessor has the right to transfer the ownership of the leased
property to any other person. The transferee, who is the person to purchase the leased
property, shall be bound by the rights and obligations of the transferor (lessor)
towards the lease agreement. However, the lessor shall remain to be liable as the
surety of the transferee to the lessee in case of the transferee’s default of performance

obligation under the lease agreement.

3.2.2 France
The French Civil Code is recognized as a source of law which
governs the leasehold interest. According to article 1708, contract of hiring can be
categorized into two types which are (1) Hire of Thing and (2) Hire of Work.>’
In terms of hire of thing, they can be subdivided into two types as follows:

1. Rente Fonciere is referring to the agreement which the lessee
shall pay the annuity in order to acquire the immovable property and the original

owner shall receive perpetual income.>®

57 French Civil Code, article 1708
8 5a5uns Yaendn, “n15launssuansluadan)sunsngilme”, Gne1dnusifaians
NMUUNR AEERFIEANS URIINY1aSTIUANERNS, 2554), 71-73 (Rossarin Plordkhome,

“The Transfer of Ownership of Immovable Property Hired”, ( Master’s Thesis,
Faculty of Law, Thammasat University, 2011)), 141-143
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2. Lease is referring to the agreement which the lessor allows his
property to be under the administration of the lessee for the limit of time, and the

lessee shall pay the rent for the consideration.>

3.2.2.1 Provisions in relation to Leasehold Interest in France
According to the French Civil Code, there are some
provisions relating to the lease of leasehold condominium which are considered to
study and analyze with the various legal problems of the lease agreement of leasehold

condominium in Thailand shall be described as follows:

(1) The French Civil Code®

“Article 1717

A lessee has the right to sublet or even to assign his lease to
another person, if such right has not been taken away from him.

It can be taken away wholly or in part.

This clause is always peremptory. ”

With respect to article 1717 of the French Civil Code, it is
obviously that the leasehold interest under lease agreement is not regarded as the
exclusive right of the lessee. The law has allowed the lessee to sublet or assign the
leasehold interest to any other person unless there is forbidden as agreed by the
parties. However, it may be forbidden wholly or in part and such forbidden clause is

always strict.

“Article 1742
A contract for letting does not expire owing to the death of

the lessor or the lessee. ”

¥ d.
% Henry Cachard, B.A., “The French Civil Code”, revised edition, Stevens and Sons,
1930
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Based on article 1742 of the French Civil Code, it states that
whether the death of the lessor or the lessee occurs, the leasehold interest under the
lease agreement shall be transferred to the heir of the lessor or of the lessee, as the
case may be. Then, the said heir shall be bound by the rights and obligations of the

lease agreement.

“Article 1743
If the lessor sells the property leased, the purchaser cannot
eject the farmer or tenant, who has a lease in authentic form or a lease with a positive

date, unless such right has been reserved in the contract of letting. ”

According to the article 1743, it can be implied that the
purchaser of the leased property shall be bound by the rights and obligations of the
lease agreement. Moreover, the said purchaser shall not evict the lessee who has the
authentic lease, from the leased property, or the lease agreement has a certain expiry
date unless such right reserved by the lease agreement.

In conclusion, from the study on the principles of foreign lease laws, both
common law and civil law countries, which are regarding the specific issues of lease
of leasehold condominium, it is apparently that some foreign countries accept the
similar principles of lease laws with Thailand. For example, the issue of the leasehold
interest shall be ceased in case of the death of the lessee, Ontario, Canada has the
similar principles of lease law with Thailand, whereas United States of America,
Germany and France have the different aspect of this issue. After studying on the
principles of foreign lease laws regarding the various specific issues of lease of
leasehold condominium, the writer will study the existing Thai laws which apply to
the lease of the leasehold condominium as well as the problems arising from the
improper application by law in the following chapter.
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CHAPTER 4
LEASE AGREEMENT OF LEASEHOLD CONDOMINIUM
UNDER THAI LAW

This chapter will study on the existing laws relating to the lease
agreement of leasehold condominium and the problems concerning the lease
agreement of leasehold condominium under Thai Civil and Commercial Code by
clarifying and analyzing with the Foreign Laws as mentioned in chapter 3.
In addition, this chapter will also study on the sample of the lease agreement of
leasehold condominium of Chula Property by focusing on the issues in the lease
agreement as the case study, which some provision has caused inappropriate burden
or more responsibility to the lessee or some issue is not mentioned how to deal

properly with the unique concept of the leasehold condominium.

4.1 Existing Laws relevant to Leasehold Interest in Thailand

4.1.1 Thai Civil and Commercial Code

Thai Law has no concept of leasehold condominium. In addition,
the term “Leasehold Condominium” does not appear anywhere in the Condominium
Act B.E. 2522 (1979) and it is not subject to the Condominium Act B.E. 2522 (1999).
On the other hand, it is governed by hire of property law, stipulated in section
535-570 of Thai Civil and Commercial Code. Despite the foregoing observation,
Leasehold condominium exists and gradually grows an important integration in
Thailand’s real estate market. In practice, Leasehold condominium refers to a
long-term lease condominium with the fully rent being paid upfront. The purchaser of
the leasehold condominium shall enjoy the right to possess or occupy for 30 years
lease term. Since the unique business concept of leasehold condominium, some
provisions under Thai Civil and Commercial Code are not suitable in compliance
with. Thus, the writer will study and focus on material problems on applying such
provisions with the leasehold condominium in order to provide the proper legislative

measure.
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According to section 537 of Thai Civil and Commercial Code, the
lease agreement is the agreement which one party, as the lessor, agrees to grant
another person, as the lessee, to occupy or enjoy any interest in the property for a
certain period of time and the lessor is entitled to get paid the rent in return. The lease
agreement shall not exceed 30 years and must be in writing as well as being registered
with the competent officer so that it is recognized by law. The lessor is responsible to
deliver the leased property in the good state of repair to the lessee and the lessee shall
use the leased property as provided in the agreement. To assign or sublease the leased
property to a third person, the lessee must first receive consent of lessor. As the
characteristic of the lessee is considered as the subject matter of the lease agreement,
the lease agreement, therefore, ceased upon the death of the lessee. In addition,
leasehold interest shall not be transferred to the heir or successor of the lessee.
However, the lease agreement does not cease upon the death of the lessor. Thus, the
heir or successor of the lessor, as the case may be, shall obtain the rights and

obligations of the lessor towards lease agreement.5!

Nonetheless, the lease agreement is also governed by the law of
contract as evident in “the principles of the “autonomy of will” and ‘“‘freedom of
contract” reads: an individual has the right to make a legally binding mutual
agreement with one or more other persons without governmental interference as to
what type of obligations he or she can take upon himself or herself. The will of the
contracting parties shall be legally recognized and enforced as it has made from the
free will of the contracting parties.”®? In practice, the parties will agree upon the terms
and conditions of the lease agreement in particular details to meet their particular
needs due to the fact that provisions of hire of property law in Thai Civil and

Commercial Code are not in compliance with the unique characteristic of leasehold

81 pnans12138 a3 Aduvingal landiug, “Aresurenguane wWimiwg - winde”, a3
6. (NTINN: iaujfu;zju, 2558), 27 (Professor Dr. Sanunkorn Sotthibandhu, “Hire of

Property, Hire-Purchase”, Vol. 6 (Bangkok: Winyuchon, 2015)), 27

%2 Dr. Daraporn Thirawat, “Consumer Protection Law in Thailand with regard to
Contracts ”, Bot Bundit, No. 56 (3 September 2000): 169-190

available at http://www.thailawonline.com/images/documents/consumer.pdf.
(accessed June, 1 2016)
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condominium. For example, the lease agreement may have specific terms and
conditions such as the assignment or sublease issue which reads: “The lessee shall
have right to assign or sublease the interest of the leasehold condominium unit to
other person. In this regard, the lessee must pay the fee charged each time of

assignment or sublease at the rate determined by the lessor”.

- Section 544 - 545 of Thai Civil and Commercial Code
provides condition of assignment or sublease of leasehold interest by lessee.

“Section 544 Unless otherwise provided by the contract of hire, a
hirer cannot sublet or transfer his rights in the whole or part of the property hired to
a third person. ”

“Section 545 If the hirer rightfully sublets the property hired, the
sub-hirer is directly liable to the lessor. In such case a payment of rent made in
advance by the sub-hirer to the hirer who sublets cannot be set up against the letter.

The provisions do not prevent the lessor from exercising his rights

against the hirer.”

Based on section 544 — 545 of Thai Civil and Commercial Code and
according to the Supreme Court Decision No. 383/2540%, it may be implied that the
leasehold interest is the exclusive right of the lessee and the characteristic of the
lessee is regarded as the subject matter of the lease agreement due to fact that the
lessor shall consider the person having qualification to be suitable for occupying and

maintaining his property.

63 The Supreme Court Decision No. 383/2540 stated that “in general, the lessor shall
consider the attribution of the lessee whether he can rely on occupancy and
maintenance the leased property or not. Thus, the lease agreement is the exclusive
right of the lessee. When the lessee died, the lease agreement shall be terminated and
not inherited to the heir of the lessee.”
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However, for lease of leasehold condominium unit, the
characteristic of the lessee has not been taken into account as the subject matter of the
lease agreement. In general, such lease agreement usually contains clauses on
assignment or sublease with the condition that the lessor shall be entitled to receive
remuneration or fee for each time of assignment or sublease occurs. In this regards,
the lessee may assign or sublease his/her interest of the leasehold condominium unit

to the third person without prior consent of the lessor.

- Section 569 of Thai Civil and Commercial Code provides
transferee of leased property bound by rights and obligations under lease

agreement.

“Section 569 A contract of hire of immovable property is not
extinguished by the transfer of ownership of the property hired.

The transferee is entitled to the rights and is subjected to the duties
of the transferor towards the hirer.”

According to section 569 of Thai Civil and Commercial Code, the
transferee of the leased property shall be bound only by the rights and obligations
under the lease agreement. In this regard, the Supreme Court’s Decision defines that
other clauses under lease agreement which are not regarded as the substantial clauses
of lease agreement, or ordinary clause of agreement, shall not be bound with the
transferee to comply with. For example, refund of the construction cost (The Supreme
Court Decision No. 309/2504),%* reimbursement of the deposit money (The Court
Decision No. 4098/2532 and No. 6190/2538),% promise to renew the lease agreement
(The Court Decision No. 1324/2496).% In order for the transferee to be bound by
other rights and obligations except rights and obligations under the lease agreement,

8 509man319158 @19 Wwann3ealns, “Arasutenguang Wming wWde 8a%9”7, U

afadi 1. (N URsSTY, 2555), 314 (Professor Samrieng Mekkriengkrai, “Hire of

Property, Hire-Purchase and Leasing”, Vol. 1 (Bangkok: Nititham, 2012)), 314
%% 1d. at 317.
66 Supra Note 38 at 205.
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the lease agreement between the lessee and the transferee must be provided

accordingly.

Normally, the lease agreement of leasehold condominium unit shall
contain the promise to renewal clause upon the expiry date (usually for 30 years) in
order to attract the buyers who would like to find some place to be his dwelling or
who wish to invest in the real estate property. In case the lessor transfers the leased
property to the third person (transferee), such transferee shall not be bound by the
promise to renew the lease agreement since such promise is not regarded as the

substantial of lease agreement.

4.1.2 Hire of Immovable Property for Commerce and Industry Act

B.E. 2542 (1999)%’
Apart from Civil and Commercial Code, the Hire of Immovable
Property for Commerce and Industry Act B.E. 2542 (1999) is the law concerning the
long term leasehold interest of immovable property for commerce and industry in
Thailand. This Hire of Immovable Property for Commerce and Industry Act B.E.
2542 (1999) was enacted and subsequently enforce on 19" May B.E. 2542 (1999).
The objective of the enactment is prescribed in the remark of the Hire of Immovable
Property for Commerce and Industry Act B.E. 2542 (1999) which shall be specified
that “Due to the provisions of the Hire of Property under the Civil and Commercial
Code have not been conformed to the economic situation and some of the commercial
and industrial investment having the long term investment as well as the need for the
assurance of the right according to the lease agreement. Thus, this Act shall be
enacted for the long term hire of immovable property for the commerce and industry
by granting the leasehold interest to be more assured, which the leasehold interest
can be assigned, inherited, sublease as well as to be used as collateral by mortgage in
order for promoting the long term hire of immovable property for the commerce and

7 v mil,ﬁzhaé’qm%m%’wéLﬁawm}uaﬂs'ﬁuLLazqmammim w.A. 2542, (Hire of
Immovable Property for Commerce and Industry Act B.E. 2542 (1999))
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industry. This Act shall be one of the measures to recover the overall economy of the

country, as a result, it shall need to enact. ”

This Hire of Immovable Property for Commerce and Industry Act
B.E. 2542 (1999) shall be applied as the pioneer law for the long term lease
agreement of immovable property for commerce and industry since some provisions
specify the rights and obligations of the lessor and the lessee differentiate from the
general principles of lease law under the Thai Civil and Commercial Code in order to
reduce many difficulties in the long term hire of immovable property for commerce
and industry as well as increase the assurance and attraction for the long term

investment in Thailand.

The substantial provisions of this Hire of Immovable Property for
Commerce and Industry Act B.E. 2542 (1999) which could be studied and applied to

lease of the leasehold condominium are described as follows:

“Section 7 the rights and obligations in relation to a lease shall
devolve upon the heir and, unless otherwise specified in the agreement, the lessee may
sublease or transfer the rights of lease of an immovable property, whether in whole or
in part, to the third person. ”

Based on aforementioned provision, it can be implied that the
leasehold interest under the Hire of Immovable Property for Commerce and Industry
Act B.E. 2542 (1999) is not regarded as the exclusive right of the lessee since it
specifies clearly that the rights and obligations of the lease agreement shall be
inherited to the heir whether upon the death of the lessor or of the lessee. Thus, the
heir of the lessor or of the lessee shall be bound by the rights and obligations under

the lease agreement.
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“Section 6 the rights of lease under this Act may be used as a
security against performance of an obligation by means of a mortgage and the
provisions related to the mortgage of immovable property shall apply mutatis

mutandis”

Section 6 of the Hire of Immovable Property for Commerce and
Industry Act B.E. 2542 (1999) has also provided that leasehold interest shall be used
as security against performance of the obligations by means of a mortgage so that the

lessee shall bring the leasehold interest to make funding from any sources of capital.

4.2 Problems regarding Lease Agreement of Leasehold Condominium under
Thai Civil and Commercial Code

The provisions of Thai Civil and Commercial Code are incompatible for
the current real estate property market, which the form of real estate development
business has been evolving. Leasehold condominium, which is a consequence of the
evolving real estate development business, becomes more attractive to many buyers
who are looking for the living space for their long term stay. There are, however,

obstacles or problems arising therefrom which are as follows:

4.2.1 Leasehold Interest being Ceased upon the Death of Lessee

Since the leasehold interest is an exclusive right of the lessee, when
the lessee dies, the leasehold interest shall not be transferred or devolved to the heir of
the lessee unlike the ownership right. Therefore, the leasehold interest shall be ceased
and the leased property shall be returned to the lessor.®® This principle of lease law
certainly leads to the unsolved problem, which the leasehold interest shall be ceased
upon the death of the lessee and the heir of the lessee has to move out and return the
leasehold condominium unit to the lessor, whereas the lessee had already made full
payment of rental in advance upon the date of registration of the lease in order to live

until the expiration of the lease term (30 years).

%8 Supra Note 38 at 209.
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In order to solve such arising problem, the lessor and the lessee
shall mutually agree on such matter by stipulating the clause in the lease agreement
that, the leasehold interest shall not be ceased upon the death of the lessee, in other
words, such leasehold interest shall be devolved to the heir of the lessee, thus, the heir
of the lessee shall have the right to claim directly from the lessor to perform the
obligations under the lease agreement. This clause is generally called as “succession
clause” nevertheless, if this succession clause is not defined in the lease agreement,
the heir of the lessee cannot claim from the lessor to perform the obligations under the
lease agreement. Therefore, it would be better to have the legislative measure to

assure the lessee and the heir of the lessee the proper protection of their rights.

4.2.2 Purchaser of Leased Property Bound by only Rights and
Obligations under Lease Agreement
In general, the lease of leasehold condominium agreement shall be
agreed the lease term for 30 years with the promise to renew the lease agreement for
another 30 years by the lessor in order to attract the lessee (the purchaser of the
leasehold condominium) by increasing the option to the lessee to make a decision to
renew the lease agreement.®® When the lessor transfers the ownership of the leased
property to the third person, such third person (transferee) shall be obtain the rights
and obligations of the lessor towards the leasehold agreement according to the section
569 of Thai Civil and Commercial Code. However, under section 569, the Court has
interpreted that the rights and obligations of the transferor which are bound with the
transferee of the ownership of leased property shall be only the rights and obligations
under the lease agreement. In other words, any other rights and obligations which are
not the essence of the lease agreement shall not be bound with the transferee to

perform such obligations.

69 Supra Note 38 at 51.
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In terms of the promise to renew the lease agreement, even though
there is the provision regarding the promise to renew specified in the lease agreement,
if the lessor has transferred the ownership of the leased property to the third person
prior the expiration lease term, the transferee shall not bind to perform such
obligation, which is to agree the lessee to renew the lease agreement, since it is only
the promise to renew, not the contract, which can be enforceable the parties to

perform.”™

There is also the Supreme Court’s Decision to confirm the
aforementioned which considered that the promise to renew the lease agreement is
merely a contractual promise and not regarded as the rights and obligations which are
the essence of the lease agreement. Hence, the transferee shall not bind with the lessee
to renew the lease agreement upon the expiration of lease term. The rights and
obligations which are not the essence of lease agreement include the reimbursement

of the deposit money for damage, the refund of the construction cost etc.”

4.2.3 No Specific Law on Devolution of Rights and Obligations upon

the Death of Lessor
According to the principle of law provided, leasehold interest shall
be ceased upon the death of the lessee as the leasehold interest is an exclusive right of
the lessee. On the other hand, the death of the lessor shall not affect the survival of the
leasehold interest, the rights and obligations under the lease agreement shall be
transferred to the heir of the lessor. However, this issue is still controversial whether
the rights and obligations of the lessor shall be transferred to his heir under section
569 of Thai Civil and Commercial Code or the principles of inheritance law. Such
controversy has been referred to the Supreme Court’s Decisions which are divided

into two opinions as follows:

0 g1l Adedad, “A19TUNIEUIEIANYUNIBLWILATNIAIYEIIAE WimINE 1Wde”.

AUNATIN 8 (ngawme: dniuiuvninendusssuenans, 2533), 31 (Amnak Klaisang,

“The Explanation of Civil and Commercial Code, Hire of Property, Hire-
Purchase”, Vol. 8 (Bangkok: Thammasat University, 1990)), 31
1 Supra Note 38 at 200-201.



50

(1) The heir of the lessor shall obtain the rights and obligations of
the lease agreement, according to the principles of inheritance law. It is resulting that
the heir of the lessor shall be bound by the rights and obligations as well as any
liabilities under the lease agreement. "

(2) The heir of the lessor shall obtain the rights and obligations of
the lease agreement under section 659. It means that the heir of the lessor shall be
bound by only the rights and obligations under the lease agreement. "3

Even though, most scholars have the same opinions that the heir of
the lessor shall obtain the rights and obligations according to the principles of
inheritance law,” there is no explicit law to govern on this issue yet. In addition, the
current Supreme Court’s Decision tends to admit that such rights and obligations shall

be transferred under section 569.°

Therefore, the heir of the lessor would only be bound by the rights
and obligations under the lease agreement. The other rights and obligations which are
not the essence of the lease agreement, for example promise to renew the lease

agreement clause and the succession clause, are not bound by the heir of the lessor.

4.2.4 Leasehold Interest not Regarded as Property Liable to

Execution
According to section 285 of Thai Civil Procedure Code,® it defines
that the properties which are not liable to the execution shall be the properties not
transferable by law. In general, the leasehold interest is a valued property; however;
the law has specified the condition of transfer of the leasehold interest by the lessee

according section 544 of Thai Civil and Commercial Code. In other words, the lessee

72 Supra Note 64 at 61.
73 Supra Note 64 at 61.
74 Supra Note 38 at 194.
7> Supra Note 38 at 194.

78 YsgananguungIsnansanauwmng 11ms1 285 (Civil Procedure Code, sec. 285)
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is prohibited to sublease, or assign the leasehold interest to the third person without

prior consent of the lessor as a result, it is not freely transferable by law.

Nonetheless, such leasehold interest is not strictly prohibited to
transfer since such provision provides that the parties can agree otherwise under the
lease agreement. Thus, if the lease agreement stipulates that the lessee is entitled to
sublease or assign to the other person, it shall be deemed that the leasehold interest is
not the exclusive right of the lessee and can be transferable. As a result, the leasehold
interest is the property which is liable to the execution.”” On the other hand, if the
lease agreement does not specify otherwise, the leasehold interest is not the property

which is liable to the execution.

4.3 Problems regarding Application of Law study on Lease Agreement of

Leasehold Condominium

4.3.1 General Concept of Lease Agreement of Leasehold
Condominium of CU Terrace developed by Chula Property

In practice, the lease agreement of leasehold condominium shall be

drafted or prepared as the standard form of agreement by the lessor which terms and

conditions of such lease agreement are not quite justified to the lessee. Furthermore,

some terms and conditions are quite beneficial to the lessor.

Under the lease agreement of the leasehold condominium agreement
of CU Terrace, the lessee requires to enter into the agreements which are (1) Lease
agreement of leasehold condominium unit and (2) Service agreement of leasehold
condominium unit. If the lease agreement shall be terminated, it shall be deemed that

the service agreement shall also be terminated, and vice versa.

T EEns1915Y AT, WU ﬂVIEJ’WﬂﬁEIj, “ﬁﬁ@%U']EJUS%SJ’JﬁﬂQWSJ’]EJLLWQLL@&‘W']E]?‘UE? Anwue

WMSWE”, dinl AT 15, (ngamwa: 355unasiiun, 2546) 17 (Professor Dr. Mana

Pitayaporn, “The Explanation of Civil and Commercial Code, Title: Hire of
Property”, VVol. 15 (Bangkok: Jitrarat Printing, 2003)), 17
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Since the unique concept of the leasehold condominium which
requires the lessee to pay fully the rent before or on the date of registration of the
lease at the land department, some lessor may require the lessee to pay the rent by
installments until the date of registration of the lease. However, the lessee must pay
the full rent to the lessor before the registration of the lease. The lease agreement of
the leasehold condominium of CU Terrace has also the provision which requires the
lessee to pay the rent by installments. Each installment shall be separated as follows:

1% installment shall be paid as the deposit payment.
2" installment shall be paid at the date to execute the lease
agreement.

- 3™ _ 14" installment shall be paid in equal monthly basis
during the construction of the leasehold condominium.

- Last installment shall be paid all the remaining of the rent at the

date of the registration of the lease.

In addition, the term of lease under this agreement is 30 years with
the provision regarding the promise to renew the lease agreement in another 30 years.
The governmental fee of registration of lease including stamp duty and any other
expenses relating to the registration of the lease shall be solely responsible by the
lessee.

Apart from the rent which the lessee requires to pay to the lessor,
the lessee also makes the payment of the service fee in one-year advance for the
maintenance of common area, according to the service agreement including the rental
guarantee money and the sinking fund for repair and renovate the condominium

building.
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4.3.2 Problems regarding Application of Law with Lease Agreement

of Leasehold Condominium of CU Terrace developed by Chula Property
Since the lease agreement is the matter of contractual agreement
between the parties. Any terms and conditions can be agreed as long as they do not
violate the law or the public policy. And besides, the lease agreement of leasehold
condominium of CU Terrace has been tailor-made by the agreement of the parties
which some provisions are designed to appropriate the unique concept of the
leasehold condominium whereas some issues are silent and unclear due to Thai Civil
and Commercial Code, the principle lease law, complies with such issues. The

provisions which will be lead to the problems shall be described as follows:

4.3.2.1 Provision regarding Leasehold Interest Devolved to the

Heir of Lessee
Under the lease agreement of leasehold condominium of CU
Terrace, there is the provision which is regarding the leasehold interest of the lessee
when the lessee died before the expiration of the lease term. It provided that “in case
where the lessee died before the expiry date of the lease agreement or having the
Court’s order to be the missing person, the heir or the legal representative shall have
the written notice to the lessor within one (1) year since the date of the death of the
lessee or having such Court’s order as the case may be. The heir or the legal
representative shall obtain the leasehold interest as the lessee having it while his
death. In this case, the heir or the legal representative shall be responsible for any
due debts to the lessor according to this agreement as well as service agreement,
including any tax and fee relating to the registration of amendment of lease

agreement. ”

From the aforementioned, the parties have agreed the lease
agreement different from the principle of lease law, which is the leasehold interest is
the exclusive right of the lessee. If the lessee dies, the lease agreement shall be
terminated. Since the unigque concept of the leasehold condominium, which the lessee
has already fully paid the rent to the lessor upon the date of registration of lease, it
shall be deemed that the lessee has already performed his obligations under the lease
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agreement. If it is without this provision, the lease agreement shall be terminated
according to the principle of lease law and the heir of the lessee cannot succeed to the

leasehold interest which it is not justified to the lessee or the heir of the lessee.

The principle of lease law under Thai Civil and Commercial
Code is suitable for the lease agreement which the rent is agreed to periodically pay in
monthly or yearly basis. If the lessee dies, the lease agreement shall be terminated. So
the rights and obligations of the parties under the lease agreement shall also be

ceased.

Even though, the lease agreement is the matter of contractual
agreement between the parties. Any terms and conditions can be agreed as long as
they do not violate the law or the public policy. However, it could be better to have
the legislative measure explicit to assure the lessee (the purchaser of the leasehold

condominium) to obtain the proper protection of his right.

4.3.2.2 Provision regarding Assignment or Sublease of

Leasehold Interest
Under the lease agreement of leasehold condominium of CU
Terrace, there is the provision regarding the right of the lessee to assign or sublease
the leasehold interest of the leasehold condominium. It provided that “The lessee may
not assign the leasehold interest, according to this agreement or sublease to the third
person within four (4) years since the date of registration of the lease. After four (4)
years later, if the lessee has intention to assign or sublease the leasehold interest,
according to this agreement, the written consent of the lessor shall be given prior to
the assignment or the sublease of leasehold interest as well as the lessee shall apply
the form of assignment or sublease of the leasehold interest which the lessor has
specified. In this case, the lessor is entitled to claim the fee of the assignment or
sublease from the lessee at the amount as the lessor considered. In addition, the lessee
is responsible for real property tax, duty stamp or any other taxes relating to assign

or sublease of leasehold condominium which shall be additional claimed. ”
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Based on this provision, the lessor has reserved the right of
the lessee to assign or sublease the leasehold interest of the leasehold condominium
before four years since the date of registration of the lease. And after that, if the lessee
would like to assign or sublease the leasehold interest, the written consent of the
lessor need to be given. Moreover, the lessor is entitled to claim the fee of the
assignment or sublease from the lessee at the amount as the lessor considered. This
provision is obviously not justified to the lessee to additional pay the fee of
assignment or sublease at the amount which the lessor has solely considered. In fact,
the lessor does not have any cost or expenses incurring from the assignment or

sublease which can be an excuse for claim the additional fee from the lessee.

Furthermore, in case of the freehold condominium, there is
the form of agreement to sell and to purchase condominium unit
(Aor. Chor. 22) which has strictly applied to all agreement to sell and purchase of the
freehold condominium. This form is aimed to protect the right of the purchaser of the
freehold condominium due to the un-bargaining position of the seller against the
purchaser. Some clause in this form provided that “During this agreement is valid,
the purchaser is entitled to assign the right under this agreement to the third person
by having the written notice to the seller. The seller shall not claim any additional

expenses from the assignment. 78

We can see that the freehold condominium has the
legislative measure to protect the right of the purchaser by specified in the Aor. Chor.
22, whereas the purchaser of the leasehold condominium (the lessee) has no any

legislation to protect his right.

Snsuifu, “UuvdgeI9ste9Y18%897n (.. 22)”, (Department of Lands, “Form of To

Sell and To Purchase Condominium Unit Agreement (Aor. Chor. 22)”),
available at http://www.dol.go.th/dol/images/medias/dol/dol/pdf/mt17301.pdf
(accessed June, 1 2016)
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4.3.2.3 Provision regarding Renewal of Lease Agreement of

Leasehold Condominium
There is the provision regarding the renewal of the lease
agreement contained in the lease agreement of leasehold condominium of CU
Terrace. It provided that “In case of the lessee does not breach any terms and
conditions of this agreement, the lessor agree that the lessee shall have the right to
renew the lease agreement, for another 30 years upon the expiration of the lease term,
prior the other person. If the lessee intends to renew the lease agreement, the written
notice shall be served to the lessor within six months prior the last year of the lease
term. However, the lessor shall consider the attribution of the lessee, the rate of rental
according to the market price while the renewal of the lease agreement as well as any
other terms and conditions, then inform the lessee. If the lessee agrees with such rate
of rental as well as terms and conditions as the lessor specifies, both parties shall
enter into the lease agreement for another 30 years. In case where the parties cannot
conclude such terms and conditions, it shall be deemed that the right of renewal lease

agreement is ceased immediately. ”

In order to make the leasehold condominium to be attractive
to the purchaser of the leasehold condominium (lessee), it usually has the provision
regarding the promise to renew the lease agreement specified in the lease agreement
to assure that the lessee has the option to decide to renew the lease agreement whether

or not when the lease term end up.

Based on the lease agreement of leasehold condominium of
CU Terrace, such provision is not regarded as the promise to renew the lease
agreement since the promise to renew the lease agreement shall have the statement
explicitly and suffice to enforceable the lessor to enter into the lease agreement. There
are many Court’s Decisions to consider which statements are deemed to be promise to
renew the lease agreement. One of Supreme Court’s Decision provided that “if the

lease agreement specified the lessor grant the right to the lessee to renew the lease
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agreement and the parties shall negotiate the rate of rental or the lease term later. "
Thus, it is not deemed the promise to renew the lease agreement because it lacks of
the substantial issue of the lease agreement such as the rate of rental or the lease
term.8%When such provision is not deemed to be the promise to renew the lease
agreement, the lessee is not entitled to enforce the lessor to perform according to such

provision.

4.3.2.4 Provision regarding Transfer of Ownership of Leasehold

Condominium by Lessor
Provision regarding the transfer of the ownership of the
leasehold condominium by the lessor does not appear in the lease agreement,
therefore, the general principle of lease law shall be applied to this issue, under
section 569 of Thai Civil and Commercial Code, which the lease agreement is not
terminated because of the transfer of the ownership of the leased property and the

rights and obligations of the lease agreement shall be bind the transferee to perform.

However, according to the writer’s study of this issue, the
rights and obligations binding by the transferee to perform are merely the rights and
obligations of the lease agreement, thus the provision regarding the transfer of the
rights and obligations of the lessee to the heir of the lessee when the lessee dies before

the expiration lease term shall not bind by the transferee to perform.

4.4 Legal Measure regarding Lease of Leasehold Condominium analyzed with

Foreign Laws

According to the aforementioned problems and the study of the Foreign
Laws relating to such problems in chapter 3, the writer would like to analyze the
Foreign Laws and the existing Thai Law and suggest the appropriate legislative

solutions as follows:

7 Supra Note 38 at 53.
8 Supra Note 77 at 63-65.
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4.4.1 Problem of Leasehold Interest being Ceased upon the Death of

Lessee
In this regards, the United States of America, Uniform
Condominium Act and Uniform Commercial Code do not specify the provision
regarding the leasehold interest of the lessee upon the death of the lessee.
Nonetheless, in case of an estate for years, which the expiration of the lease term shall
be specified in the lease agreement, when the lessee dies, the leasehold interest shall
be transferred to the heir of the lessee for the remaining periods until the expiration of

the lease term.

In Ontario, Canada, the law relating to this issue shall be seen in
section 91 (1) of the Residential Tenancies Act. This law provides that when a lessee
dies, and there is no other lessee, the lease agreement shall be deemed to be

terminated within 30 days after the death of the lessee.

For the Germany has the specific provision concerning the
leasehold interest of the lessee upon the death of the lessee which stipulate in section
563 of German Civil Code (BGB). This section provides that for the residential lease,
the lease agreement shall not be terminated upon the death of the lessee. In other
words, the heir of lessee is entitled to succeed the lease agreement in place of the

lessee during the remaining lease term.

Additionally, article 1742 of French Civil Code is dealing with the
leasehold interest of the lessee upon the death of the lessee. This provision provides
that whether the death of the lessor or of the lessee occurs, the leasehold interest under
the lease agreement shall be transferred to the heir of the lessor or of the lessee, as the
case may be. Therefore, the said heir of the lessor or of the lessee shall be bound the
rights and obligations of the lease agreement to another party.
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As the aforementioned, apart from Ontario, Canada, the other
countries accept the similar concept of law on this matter, which is the leasehold
interest under the lease agreement, shall be transferred to the heir of the lessee upon
the death of the lessee. Such concepts differ from the principles of Thai Law, which
the characteristic of lessee is the subject matter of the lease agreement, if the lessee

dies, the lease agreement shall be terminated.

In order to solve the problem, the application of the principles of
lease law of Germany and France is appropriated in compliance with the lease of
leasehold condominium unit in Thailand. In addition, Thai law has initiated to apply
such principles appearing under section 7 of the Hire of immovable property for
commerce and industry Act B.E. 2542 (1999) which has imposed that the rights and
obligations in relation to a long term lease agreement for commerce and industry shall
devolve upon the heir, unless otherwise specified in the lease agreement. Therefore, in
order to conform to the Hire of Immovable Property for Commerce and Industry Act
B.E. 2542 (1999), Thai Civil and Commercial Code should be amended by stipulating
that the right of the long term lease of immovable property for residential purpose can

be transferred to the heir.

4.4.2 Problem of Purchaser of Leased Property Bound by only Rights

and Obligations under Lease Agreement
For the United States of America, chapter 15 — 16 of the
Restatement (Second) of Property: Landlord and Tenant provided that the lessor or
the lessee has the right to transfer the interest of the leased property to the other
person (transferee) unless otherwise provided according to section 15.1. Even though,
the interest of leased property shall be transferred to the transferee, the transferor shall
remain binding to perform the obligations which specified explicitly in the lease

agreement.
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In Ontario, Canada, either the Condominium Act, 1998 and the
Residential Tenancies Act, 2006 does not stipulate the provision regarding the

leasehold interest upon the purchase of the leased property.

In Germany, section 566 of German Civil Code (BGB) is the
provision relating to this problem. This section specifies that the purchaser of the
leased property (transferee) shall obtain the rights and obligations of the lessor
towards the lease agreement. In addition, it also provided that the lessor shall remain
being liable as the surety of the transferee in case of the transferee’s defaults of

performance obligation under the lease agreement.

In France, article 1743 of French Civil Code mentions that the
purchaser of the leased property shall be bound by the rights and obligations of the
lease agreement. Moreover, the said purchaser shall not evict the lessee who has the
authentic lease, from the leased property, or the lease agreement has a certain expiry
date unless such right reserved by the lease agreement.

Besides, Ontario, Canada, Both United States of America, Germany
and France have quite the same point of view on this issue and have the explicit law
to lay down the similar principle of laws that the transferee shall obtain and be bound
by the rights and obligations of the lessor towards the lease agreement. Furthermore,
the lessor remains having the liability to the lessee in case where the transferee
defaults to perform the obligations under the lease agreement. Whereas, the principles
of lease under Thai Law does not stipulate explicitly similar to such foreign laws,
whether the lessor shall remain being liable to the lessee or not. Also, it is resulting in

the improper protection of the leasehold right of the lessee.
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Owing to the principles of foreign lease laws as aforesaid and in
Thailand, the long term lease of immovable property agreement must be in writing
and being registered with the competent officer, the transferee could acknowledge the
terms and conditions under the lease agreement before obtaining the ownership of the
leased property from the lessor. Therefore, the writer verily believes that, in order to
solve this issue, Thai Civil and Commercial Code should be amended by specifying
that the transferee of the ownership of immovable property agreement for residential
purpose is bound by the rights and obligations under the lease agreement including

any other rights and obligations as stated in the lease agreement.

4.4.3 Problem of No Specific Law on Devolution of Rights and
Obligations upon the Death of Lessor

According to the writer’s study, French law is the only foreign law

which indicated that the lease agreement is not terminated due to the death of the

lessor according to article 1742 of the French Civil Code; however, such provision

does not stipulate the extent of the rights and obligations under the lease agreement

which the heir of the lessor shall be bound by.

Although, Thai Civil and Commercial Code does not have the
explicit provision to govern this issue, Thai Law has initiated to apply the lease law
concept similar to the French law which appears under section 7 of the Hire of
Immovable Property for Commerce and Industry Act B.E. 2542 (1999). It provides
that the rights and obligations in relation to a long term lease of immovable property
agreement for commerce and industry shall devolve upon the heir, unless otherwise
specified in the lease agreement. The term “heir” could imply both the heir of the

lessor and of the lessee.

Thus, the writer opines that Thai Civil and Commercial Code
should be amended, in order to conform to the Hire of Immovable Property for
Commerce and Industry Act B.E. 2542 (1999), by specifying that the right of the long
term lease of immovable property for residential purpose can be transferred to the heir
either of the lessor or of the lessee.
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4.4.4 Problem of Leasehold Interest not Regarded as Property Liable

to Execution
For the United States of America, there is no the provision
stipulating explicit on this regard. However, if the lessee has the right to freely
transfer, assign or sublease the leasehold interest to any other person, it can be implied
that such leasehold interest is not the exclusive right of the lessee, thus it can be
regarded as the properties to be liable to execution, according to section 2A-305 of the
Uniform Commercial Code which provided that the lessee is entitled to sublease the
leasehold interest to the third person under the provisions of Uniform Commercial

Code unless otherwise agreed in the lease agreement.

As mentioned in the previous paragraph, in Ontario, Canada, there
is no the provision stipulating explicit on this regard. However, the law relating to this
issue shall be seen in section 165 (4) — (5) of the Condominium Act 1998. These
sections stipulate that the lessee is entitled to transfer, mortgage, lease, or otherwise
deal with the leasehold interest in the unit without having to obtain consent of the

lessor.

In Germany, section 553 of German Civil Code (BGB) is the
provision relating to this problem. This section has specified that the lessee is not
entitled to permit the third person to use the leased property without the permission of
the lessor. However, the lessor is entitled to not permit if there are the reasons as

specified in section 553.

In France, there is the provision relating to this issue which
stipulated in article 1717 of the French Civil Code. The law provided that the lessee
has the right to sublease, or assign the leasehold interest to the third person unless
otherwise specified in the lease agreement. Thus, it can be implied that as long as the
lessee has the right to freely sublease, or assign the leasehold interest to any other

person, such lease agreement shall not be regarded as the exclusive right of the lessee.
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According to the aforementioned, in principle, besides Germany
law, it lays down the provision that the lessee shall have the right to assign or sublease
the leasehold interest to any other person as long as having no such restriction by the
agreement. Such principle is different from the Thai law which the lessee is not
entitled to assign or sublease without the prior lessor’s consent unless otherwise

agreed by the parties.

However, Thai law has initiated to apply such principles of foreign
law which appearing under section 7 of the Hire of immovable property for commerce
and industry Act B.E. 2542 (1999). It provides that unless otherwise specified in the
lease agreement, the lessee may sublease, or transfer the rights of lease of an
immovable property to the third person. Thus, it can be seen that long term lease of
immovable property agreement for commerce and industry can be freely transferable
to the third person unless otherwise specified in the lease agreement. In order to turn
the leasehold interest to be the liquid asset and the property which is liable to
execution, the writer opines that Thai Civil and Commercial Code should be
amended, in order to conform to the Hire of immovable property for commerce and
industry Act B.E. 2542 (1999), by stipulating that the lessee has the right to assign or
sublease the right of long term lease of immovable property agreement for residential

purpose unless otherwise specified in the lease agreement.
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CHAPTER S
CONCLUSIONS AND RECOMMENDATIONS

5.1 Conclusions

Since AEC is implemented by the end of 2015, it results to the free flow
of labour and capital which come to Thailand. Moreover, Thailand has become one of
the preferred destinations for foreign retirees or people who are preparing for
retirement. Therefore, the place of living becomes the significant matter which they
consider to. Because of the restriction of law on the foreigners to hold the ownership
of land and limitation of the foreigner ratio to hold the ownership of freehold
condominium, leasehold condominium becomes another excellent alternative for the

foreigners who wish to reside and establish the long investment in Thailand.

Due to the fact that the Supreme Court’s Decision has laid down the
principle of lease law that the characteristic of the lessee is regarded as the essence of
a lease agreement and the leasehold interest of the lease agreement is the exclusive
right of the lessee. As a result, the lease agreement shall be terminated upon the death

of the lessee.

In addition, the lease of leasehold condominium is the unique business
concept which differentiates from other lease of residential space. The lessee of
leasehold condominium requires making full rental payment upon the date of
registration of the lease. Therefore, some provisions under Thai Civil and Commercial
Code are not suitable and proper to apply to the lease of leasehold condominium.

Instead, they lead to many unsolved problems which shall be identified as follows:

1. Leasehold interest shall be ceased upon the death of the lessee;
2. Purchaser of leased property is bound by only rights and obligations

under the lease Agreement;
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3. There is no specific law on the devolution of rights and obligations
upon the death of the lessor, and

4. Leasehold interest shall not be regarded as property liable to execution.

In this regard, Thailand should consider adopting and applying the
principles of foreign lease laws, both common law and civil law countries, which
have the provisions suitable and proper to apply to the lease of leasehold
condominium. For instance, the provision that allows the lessee to freely assign or
sublease the leasehold interest to the other person unless otherwise agreed under the
lease agreement, the leasehold interest shall be inherited to the heir upon the death
either of the lessor or the lessee, the transferee of the leased property shall be bound
by the rights and obligations of the lease agreement including the rights and
obligations of general agreement and the lessor remains having the liability to the

lessee in case the transferee defaults to perform such obligations.

5.2 Recommendations

Since the provisions of Thai Civil and Commercial Code are incompatible
for the current real estate property market situation which the form of real estate
development business has been evolving. The leasehold condominium, which is a
result of the evolving real estate development business, becomes more attractive to
many buyers who are looking for the living space for their long term stay. However,
there are many problems relating to the lease of leasehold condominium as specified
and analyzed in chapter 4, and fortunately, Thailand has enacted law on the Hire of
Immovable Property for Commerce and Industry Act in B.E. 2542 (1999). This Act,
has adopted some principles of foreign lease laws with the long term lease, and
provided some provisions different from Thai Civil and Commercial Code. In the
writer’s opinion, some provisions of this Hire of Immovable Property for Commerce
and Industry Act in B.E. 2542 (1999) could be the model law which solves many
arising problems. Therefore, the recommendation is to amend Thai Civil and
Commercial Code by adding the specific chapter regarding the lease of leasehold

condominium the details of which are described as follows:



66

5.2.1 To Specify Leasehold Interest of the Leasehold Condominium

Devolved automatically to the Heir of Lessor or of Lessee
In this regard, the principles of lease law under the United States of
America, Germany and France should be adopted to apply to the lease of leasehold
condominium in Thailand, which should stipulate that the lease agreement is not
terminated upon the death of the lessor or of the lessee, and, the leasehold interest
shall be automatically inherited to the heir of the lessor or of the lessee. In fact, this
similar legal concept has appeared under section 7 of the Hire of Immovable Property
for Commerce and Industry Act B.E. 2542 (1999). It has imposed that the rights and
obligations in relation to a lease shall devolve upon the heir, unless otherwise

specified in the lease agreement.

Based on the aforementioned, the writer opines that, in order to
conform to the Hire of Immovable Property for Commerce and Industry Act B.E.
2542 (1999), The Thai Civil and Commercial Code should be amended by adding the
provision regarding leasehold interest of leasehold condominium upon the death of

the lessor or of the lessee as follows:

“Chapter 4/1
Lease of Leasehold Condominium

Section 571/1 The rights and obligations in relation to a lease
agreement of leasehold condominium including other rights and obligation as
specified in such lease agreement shall devolve upon the heir unless otherwise

specified in the lease agreement. ”

5.2.2 To Specify all Rights and Obligations under Lease Agreement

Bound by the Transferee of the Leasehold Condominium
Based on the study of the foreign laws in chapter 3, most foreign
laws have similar principles of law on this issue, which provides that the transferee
shall obtain and be bound by the rights and obligations of the lessor towards the lease

agreement. Furthermore, the lessor remains having the liability to the lessee in case



67

the transferee breaches the lease agreement. In this regard, such principles should be
adopted by the Thai law. Furthermore, the long term lease of immovable property
agreement must be in writing and being registered with the competent officer, and
therefore the transferee could acknowledge the terms and conditions under the lease

agreement before obtaining the ownership of the leased property from the lessor.

From the aforesaid, the writer verily believes that the Thai Civil and
Commercial Code should be amended by adding the provision regarding the rights
and obligations of the lease agreement binding upon the transferee of the leasehold

condominium as follows:

“Section 571/2 The lease agreement of leasehold condominium is
not extinguished by the transfer of ownership of the leasehold condominium.

The transferee is entitled to the rights and subject to the obligations
of the transferor towards the lessee, including other rights and obligation as specified

in the lease agreement. ”

5.2.3 To Specify Leasehold Interest to be Assigned or Subleased
Freely
Apart from Germany law, most principles of foreign laws allow the
lessee to freely assign or sublease the leasehold interest to any other person as long as
having no such restriction by the agreement. The Thai law also adopts the same
principle as appears under section 7 of the Hire of Immovable Property for Commerce
and Industry Act B.E. 2542 (1999).

From the aforementioned, it should apply the same principle to turn
the leasehold interest to be the liquid asset and the property which is liable to
execution. Therefore, the writer opines that Thai Civil and Commercial Code should
be amended, in order to conform to the Hire of Immovable Property for Commerce
and Industry Act B.E. 2542 (1999), by adding the provision regarding leasehold
interest to be assigned or subleased freely as follows:
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“Section 571/3 Unless otherwise specified in the lease agreement,
the lessee may freely assign or sublease the leasehold interest of leasehold

condominium, whether in whole or in part, to the third person”
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Name
Date of Birth

Educational Attainment

Work Position

Work Experiences

BIOGRAPHY

Miss Narintip Songchitsomboon
February 13, 1983

2006: Bachelor of Laws
Thammasat University
2010: Barrister-at-Law

Thai Bar Association

Senior Legal Executive
TCC Land Company Limited

2011 — Present: Senior Legal Executive
TCC Land Company Limited

2007 — 2011: Legal Executive
TCC Capital Land Company Limited
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