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ABSTRACT

In general, the bankruptcy proceedings do not terminate any contracts.
Parties are still subjected to the contracts. Thus, the debtor has claims and obligation
against other parties. Therefore the bankruptcy law provides the power to the
receiver to decide whether these contracts should be assumed or rejected to
maximize the value of the estate which in turn maximizes the dividend of the
creditors and conforms the purpose of the bankruptcy law. According to the
Bankruptcy Act B.E.2483 (A.D 1940), Section 122 still contains some ambiguous issues,
for example, type of assumable or rejectable contracts and the effect of said
assumption or rejection. These issues affect the receiver’s function and the
counterparty is unable to know his rights and obligations. Consequently, the
counterparty as well as the third parties might suffer from much more damage than
it is supposed to be. Moreover, when the dispute was brought to the court, it would
delay the bankruptcy proceedings.

The objective of this thesis is to study the principle and purpose of
bankruptcy law and the principle of power to assume or reject the contracts in

bankruptcy case under Thai and Foreign laws. Also, to cause the guideline for the



arisen problems. In this thesis, the writer emphasizes the power of assumption or
rejection contracts in 3 issues with the solutions as follow:

Firstly, specifying the type of assumable or rejectable contracts by
amending the phrase of Section 122 from ‘right of contract’ to ‘contract which both
parties have unperformed obligations’

Secondly, specifying type of contracts which the power of assumption or
rejection should be limited. The writer, particularly, focuses on real estate leases
contracts and real estate sale and purchase contracts which the counterparty usually
asks the receiver to perform. In this case the writer proposes the protection for the
leasee and the buyer in case of the leasor or the seller is bankrupt. Thus, in case
that the receiver rejects the lease or sale and purchase contracts, the counterparty is
entitle to choose whether to terminate the contract or possess the asset under the
said contracts unbinding the estate. If any damasge is occurred, the counterparty
should only entitle to offset such damage against the rent or sale and purchase
payable amount as the case maybe.

Thirdly, specifying the effect of exercising and non-exercising of power to
assumption and rejection the contracts in 5 circumstances as follow:

1. Effect of contract during the receiver’s consideration to assume or
reject the contract. Both parties bound by the contract until the receiver decides to
reject the contract. Consequently, claims which accrue before the receiver rejects
the contract should be treated as claims of the estate which the counterparty is
entitle to average with other creditor.

2. Effect of the assumption of contracts by the receiver. The contracts
should be continue to bind the parties. Consequently, the claims which accrue since
the receiving order is made should be bound the estate and should be separate
from the distribution of the estate under Section 130 of the Bankruptcy Act B.E.2483

(A.D.1940). Moreover, the claims which accrue before the receiving order is made



should be treated as the claim of the estate which the counterparty is entitle to
claim under the bankruptcy law. In case of the breach of contract after the
assumption, the counterparty should be entitle to claim under the law of contract.

3. Effect of the rejection of contracts by the receiver. The estate and the
counterparty should be excused from further performance under the contracts. The
parties can no longer enforce each other to perform the obligation under the
contract. If the counterparty suffers from the rejection, he should have the right to
apply for damages as a creditor of the estate. The claims should include all
performance rendered prior to such rejection. However the rejection does not affect
rights and liability of joint debtors and guarantor.

4. Effect of indecision of the receiver. It should be treated as the
rejection if the decision is not made within 3 months since the receiver is aware of
the contract.

5. Effect of the counterparty’s failure to submit the application to
perform the contract within given time. The bankruptcy law provides that the
counterparty shall submit the application to the receiver to perform the contract
within 2 months since the receiving order is announced. If the counterparty fails to
submit the application in provided time, he shall be unable to collect such
repayment and the debtor shall be released from all debts and obligation after the

he is discharged from bankruptcy.

Keywords: Contract in bankruptcy case, Assumption of contract, Rejection of

contract, Ask to perform
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executory.pdf.
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° Bankruptcy Code section 365(k)

’ Bankruptcy Code section 365(p)

“ Michael L. Cook, Gerald F. Munitz, supra note 9, p.(6-44).
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" Insolvency Act 1986 Section 316

He Andrew Keay, Peter Walton, supra note 80, p.446.
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