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ABSTRACT

The World Health Organization Framework Convention on Tobacco Control
(WHO FCTQ) is a treaty adopted in 2003 in response to the global tobacco epidemic.
Its objective is to protect human life and health by reducing demand for tobacco

products.

According to international law, the party states must implement the WHO
FCTC obligations by incorporating the WHO FCTC’s provisions in their own national
laws. The implementation of one of these obligations has resulted in plain or generic
cigarette packaging and related measures in many countries. These measures pose
significant legal challenges in the areas of intellectual property and international trade
laws. Properties of tobacco packaging were limited by law to prohibit any means,
including trademark, of creating the wrong impression among consumers that the
tobacco product is less harmful than other consumer products. Only the name of the
product’s brand may appear on product’s packaging, along with the health warnings,

but without other distinctive product branding or the whole trademark.

In the view of intellectual property law, plain packaging measure poses a
challenge to trademark owners’ rights to exploit their properties. This also concerns
fundamental rights, also considered as parts of human rights, which is infringed by
forcing the trademark owners to change the appearance of their intellectual objects,
more specifically their trademarks. WHO FCTC further challenges trademark owners’

exclusive right to prevent all third parties from using identical or similar marks in the



(@)

course of trade, a right enshrined in the Agreement on Trade Related Aspects of
Intellectual Property Rights (TRIPs), an international intellectual property agreement
administered by the World Trade Organization (WTO).

As the rules under WTO are thereby challenged, creating unnecessary
obstacles to international trade, contradicting the WTO’s Technical Barriers to Trade
(TBT) Agreement and General Agreement on Tariffs and Trade (GATT).

Notwithstanding numerous legal challenges concerning tobacco plain
packaging and related measures, it has also been argued that they are justified as
necessary means to protect human life or health under WHO FCTC provisions. The
basis for legal challenges, including those under World Trade Organization rules, have
been outweighed by flexibility in the public health exception in order to maintain the
balance between rights holder and public interests. Therefore, legal reasoning
underlying the necessity principle in the protection of life or health should be regarded
as the most significant principle for legitimizing each member states’ tobacco plain

packaging and its related measures.

Keywords: Human Life or Health, Exception of Law, Intellectual Property, Tobacco
Plain Packaging Measure, World Trade Organization Rules, Framework

Convention on Tobacco Control.
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(@Hﬁﬁwué AMTIRAIANS UN1INYNBETITUANERNS, 2552), U. 8; see also, Peter Drahos, A
Philosophy of Intellectual Property, (Dartmouth Publishing Company Limited, 1996).

n3. quwa Aglyduiadesuglludsessod 1 lunuinudiiledunsvenednuuzveanisly
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? Alexandra George, Constructing Intellectual Property, (Cambridge
University Press, 2012), p. 32.

> Alexandra George, Ibid., p. 9-10.

* Alexandra George, Ibid., p. 62; see also, Peter Drahos, supra note 1, p. 82.




12

ninddunrslygrusifugmssnluuiudn “nswdlisisusns (Intangible

oo U QU

[
A v o

Property)” lngdansndyiadiidunniauiainainufnvesuysddiaiisassadladanile
Puin® IngNFsduilyarnundnnisveaasugaans (Economic Value) usilaianadusasla
Jugusssudaiau 1w dienywdldusdesnissminewmeunsosnly fuisgeudaanisded

v oa a 14 Y a

Ustienanvaldmivausvewmuewiislifuslaaaiusandilaindusviainuduinde

Y
=

MY AUNHENTWIINSAATIAUAITRIUME 1ATBIMINY, dydnuel, JUUTEAYS 11U
mdnusiusenautulunguaniielidudivesnuiiiondnvalunnd1aeanlufienisand,
o ¢ i =~ o A v S e A ad o o« v o =~
AmEnwal warn1seueendssrvsatanuuIiL’ wslunsaintndeulaiinnsesises
13935179 N3N INsTRILu T unlide AciniuaslasunisAiiuinewnseongans s
fegeiilaunTunnusznaunisesuistuiidynimanguuneiifenaldngruneanyaening
asurelaegsauvnaNnNg WU N1TIVNTTNANSUARAT19ETIANUTEU IUITTUNTTUAN 9
sudunudvansiulienanseyile Weswndnvazvesdnsluninddu vie nssudvsiuay
anfAnluivdsdeunniaunlasunisiiiusioanly nanfe sruslunisdeduansaudade
& @ a a v a Y @ Ia a o 1l ! S o & £% ¥ a
uandudniiinuiavesldey uansliiuindnslunsndlidsusreiudntudeddnguine
av v a v X = A 1 O a a v & 1 Y} 1 ]
ngvsnenlasunsAnAududunisianie Swuduanivesiluiiveningliisuseae

wnfunsmuauLazie biindunsesadnuldnneUsnguwdluuseiRemans’

Y (% ) ! ay v (Y o o Y o ¥ o Y al
anwazvemingliisuienlausngmludsauvilvdnnguanednumimiinly

N13995EVUNNY e uanadad@nslunsndlifigusne Gausdduiuusing dudwidyda

o

=

wensirsinnfulumuuszinvvemsngduilifigusrswnazUsziamdunisaniz® Weswind
AnwsILANANY 1WU 898n5 8VEURT 130 LA309ANN1IAN WellAnAUNZEY Way
APUAUARTENINEANTN N VLIELasNaUTElevv0IdIAY FItTUNITIATIEINIULLIAR
Anuaunaiandluninddunislygrddiiondnvalivawanizan Aeldlidnsifnvianisg

Ay v v & a aa v A Y ¢ o !
nguunenlianunsaeniuls wnusludnsingruneueuliiieasisselevisurausssuun
Anssdnsaelddeuluningnssdviiuasseunsndeuselovinisdnuuissznissu iy

msdinEvssdvstlinnfuaualsiusudunannisddey

5§91 Asladendls (Things) lusuaduildifienisizenuulssinnvemdndau
madganeuinsvunsiSenuiuuiazussnn toud 898vs av3Uns wieemunenisi
“a2 salludeneudnisldmin “ninddunmstygr.”

¢ Shoen Ono, infra note 15, p. 1-2.

" Peter Drahos, supra note 1, p. 145-146.

8 Edward C. Walterscheid, The Nature of the Intellectual Property Clause: A

Study in Historical Perspective, (William S. Hein & Co., 2002), p. 38.
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' peter Drahos, supra note 1, p. 30-32.
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Vishwas Devaiah. “A History of Patent Law,
http://altlawforum.org/publications/a-history-of-patent-law/, January 15, 2014, p. 1-2.

1 Vishwas Devaiah, Ibid., p. 2; see also, Edward Walterscheid, supra note 8.
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2.2.2.3 a15a ung (Karl Marx)
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64 Steven Wilf. “Balance of Intellectual Property,”
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% Federation of Intellectual Property Attorneys (FICPI). “The Quest for Balance
in Intellectual Property Law: A New  Paradigm or a Fad?,”
http://www.atrip.org/Content/Essays/Andrea%20Wechsler.pdf, August 17, 2016, p. 2.
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advantage of producers and users of technological knowledge and in a manner
conducive to social and economic welfare, and to a balance of rights and obligations.”

% TRIPs Article 8 “1. Members may, in formulating or amending their laws
and regulations, adopt measures necessary to protect public health and nutrition, and
to promote the public interest in sectors of vital importance to their socio-economic
and technological development, provided that such measures are consistent with the
provisions of this Agreement.

2. Appropriate measures, provided that they are consistent with the
provisions of this Agreement, may be needed to prevent the abuse of intellectual
property rights by right holders or the resort to practices which unreasonably restrain

trade or adversely affect the international transfer of technology.”
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% Panel Report, Canada — Patent Protection of Pharmaceutical Products
(2000).

% Panel Report, /bid., para 7.62.

' Case Summary, White v. Samsung Electronics America, Inc. Avialable at:
https://law.resource.org/pub/us/case/reporter/F2/971/971.F2d.1395.90-55840.htmL.

’? Federation of Intellectual Property Attorneys, supra note 65, p. 6.
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’® Federation of Intellectual Property Attorneys, /bid., p. 7.

™ Margaret Chon, “Towards a Development-Oriented International
Intellectual Property Balance,” Berkeley IPSC 2006 Conference, (August 2006), p. 2-4.

> Ruth L. Okediji, “Copyright and Public Welfare in Global Perspective,” 7
Ind. J. Global Legal Study. (1999); see also, Jerome H. Reichman, “The TRIPs Agreement
Comes of Age: Conflict or Cooperation with the Developing Countries?,” 32 Case W.
Res. J. Int’L L. 441, (2000); Ruth L. Okediji, “Public Welfare and the Role of the WTO:
Reconsidering the TRIPS Agreement,” 17 Emory Int’l L. Rev. 819, (2003).

’® Federation of Intellectual Property Attorneys, supra note 65, p. 11.
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2yl nosgls, 119879, W, 27-28.

> Peter Van den Bossche, infra note 12, p. 17-18.

* Hoekman, Bernard, “New Issues in the Uruguay Round and Beyond,” The
Economic Journal, 103, November 1993, p. 1528-1529.
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> yidy nedals, 979ua7 19995597 1, 1. 43; see also, Peter Van den Bossche,
infra note 12, p. 75.
¢ Viwwdle vegls, viveN, w. 44-45.
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3.1.1.1 nénn1suganazaelivasgun (Standstill and Rollback)
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" GATT Article 2

1. (@) “...accord to the commerce of the other contracting parties treatment
no less favourable than that provided for in the appropriate Part of the appropriate
Schedule annexed to this Agreement.

3. No contracting party shall alter its method of determining dutiable value
or of converting currencies so as to impair the value of any of the concessions provided

for in the appropriate Schedule annexed to this Agreement.”
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3.1.1.3 #ann15UsAUNUlA (Enforcement)
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8 peter Tobias Stoll, “World Trade Organization Dispute Settlement,” Max
Planck Encyclopedia of Public International Law, Heidelberg and Oxford University
Press, 2012, p. 1-2.

° yiyuily nosgls, 919uaa (F993507 1, u. 395-397; see also, P. Tobias Stoll,
lbid., p. 3.




59

3.1.1.4 nann15AulUseld (Transparency)
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1% peter Van den Bossche, infra note 12, p. 160; Ui, vivwsly nesgls, 4
979, U. 44.
" yiysly nosals, iAN8, u. 43,
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3.1.2 wann1slaiaanuseium (Non-Discrimination)
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12 peter Van den Bossche and Werner Zdouc, The Law and Policy of the

World Trade Organization, (Cambridge University Press, 2013), p. 35-37.

13 GATT Article 1 “...to any product originating in or destined for any other
country shall be accorded immediately and unconditionally to the like product

originating in or destined for the territories of all other contracting parties.”
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' peter Van den Bossche and Werner Zdouc, supra note 12, p. 315-316.

> GATT Article 3 (1) “...no contracting party shall otherwise apply internal
taxes or other internal charges to imported or domestic products in a manner contrary
to the principles set forth in paragraph 1.”

' GATT Article 3 (2) “..should not be applied to imported or domestic
products so as to afford protection to domestic production.”
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3.1.2.3 nanAueiwiiouny (Like Products)
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" Robert E. Husec, “Like Products,” Regularly Barriers and the Principle of

Non-Discrimination in World Trade Law, University of Michigan Press, 2000, p. 1-3.
'8 Robert E. Husec, /bid., p. 3-6.
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(1) YaNWN Spain - Tariff Treatment of Unroasted Coffee
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' Panel Report, Spain Unroasted Coffee (1981), para. 3.7. Available at:
https://www.wto.org/english/tratop_e/dispu_e/80coffee.pdf

% panel Report, /bid., para. 3.9.

! Panel Report, /bid., para. 4.6-4.8.
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(2) Y9N W19 Canada/Japan - Tariff on Imports of Spruce,

Pine, Fir (SPF) Dimension Lumber
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“2 Panel Report, Canada - Dimension Lumber (1989), para 2.2. Available at:
https://www.wto.org/english/tratop_e/dispu_e/88lumber.pdf

#* Panel Report, /bid., para 2.14 — 2.16.

* Panel Report, /bid., para 3.12 — 3.14.
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2 peter Van den Bossche and Werner Zdouc, supra note 12, p. 545; see
also, Catherine Button, The Power to Protect Trade, Health and Uncertainty in the
WTO, (Hart Publishing: Oxford and Portland, 2004), p. 24.

" Report by the Consultative Board to the Director General Supachai
Oanitchapakdi, The Future of the WTO: Addressing Institutional Challenges in the New
Millennium (‘Sutherland Report’) (WTO, 2004), para. 39.

% Fudauaranuviingvesmlusng, 315Usenn Sy, 81913 15995507 51, .
111.

# GATT Article 20 “... measures are not applied in a manner which would
constitute a means of arbitrary or unjustifiable discrimination between countries where
the same conditions prevail, or a disguised restriction on international trade, nothing
in this Agreement shall be construed to prevent the adoption or enforcement by any

contracting party of measures.”
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?* Peter Van den Bossche and Werner Zdouc, supra note 12, p. 554.
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(1) 99w Thailand - Restrictions on Importation of and

Internal Taxes on Cigarettes
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* Panel Report, Thailand - Cigarettes (1990), para. 6. Available at:
https://www.wto.org/english/tratop_e/dispu_e/90cigart.pdf.

%% Panel Report, /bid., para. 20.
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0 Panel Report, Ibid., para. 75.

*! Panel Report, /bid., para. 81.

2 AB Report, EC - Asbestos (2001), para 4; see also, Panel Report
Conclusion, 18 September 2000.

*> AB Report, /bid., para 3.
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“ AB Report, /bid., para 43.

*> AB Report, /bid., para 162.

“® AB Report, Ibid., para. 174 and 180.
*" AB Report, Ibid., para. 192 (f).
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(3) 4@ WNWIN Brazil - Measures Affecting Imports of
Retreaded Tyres*
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% AB Report, Brazil Tyres (2007). Available at:
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S S006.aspx?Query=(@Symbol=9%20
wt/ds332/ab/r*%20not%20rw*)&Language=ENGLISH&Context=FomerScriptedSearch&l
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¥ AB Report, Ibid., para 9-10.

> AB Report, /bid., para 151.
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(4) 999N1M China — Measures Related to the Exportation

of Rare Earths, Tungsten and Molybdenum?’
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> AB  Report, China Rare FEarths (2014). Available at:
https://docs.wto.org/dol2fe/Pages/FE_Search/FE S S006.aspx?Query=(@Symbol=%20
wt/ds433/ab/r*%20not%20rw*)&Language=ENGLISH&Context=FomerScriptedSearch&l
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>* AB Report, Ibid., para 1.2-1.3.

>> AB Report, Ibid., para 1.5.

> AB Report, Ibid., para 1.15-1.16.
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> Peter Van den Bossche and Werner Zdouc, supra note 12, p. 894; see

also, John C. Beghin, “Measurement of Sanitary, Phytosanitary and Technical Barriers

to Trade,” Organization for Economic Co-operation and Development, 2001, p. 1-5.
%% | ukasz Gruszczynski, Regulating Health and Environmental Risks under
WTO Law, (Oxford University Press), p. 35-38.
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PJames Orr  and agencies. “China's Contaminated Milk Crisis
Grows as Tests Show Top Dairy Firms Affected,”
http://www.theguardian.com/world/2008/sep/19/china, December 25 2013.

% Joanne Scott, The WTO Agreement on Sanitary and Phytosanitary

Measures, (Oxford University Press), 2007, p. 9-10.
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51 SPS Preamble “Desiring therefore to elaborate rules for the application
of the provisions of GATT 1994 which relate to the use of sanitary or phytosanitary
measures, in particular the provisions of Article XX(b).”

52 SPS Article 2 (4) “Sanitary or phytosanitary measures which conform to
the relevant provisions of this Agreement shall be presumed to be in accordance with
the obligations of the Members under the provisions of GATT 1994.”

%% Joanne Scott, supra note 60, p. 81-86.
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* wlauazagulamuain SPS Annex A 1. (b) “to protect human or animal
life or health within the territory of the Member from risks arising from additives,
contaminants, toxins or disease-causing organisms in foods, beverages or feedstuffs.”

* wlauazagulamiuain SPS Article 3 (2) “Sanitary or phytosanitary
measures which conform to international standards, guidelines or recommendations
shall be deemed to be necessary to protect human, animal or plant life or health, and
presumed to be consistent.”

% wlauazagulamuain SPS Article 2 (2) “Members shall ensure that any
sanitary or phytosanitary measure is applied only to the extent necessary to protect

human, animal or plant life or health, is based on.”
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Meat and Meat Products (Hormones)
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6" AB Report, EC — Hormones (1998), para. 2.

Available at:  https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S S009-
DP.aspx?language=E&CatalogueldList=33861&CurrentCatalogueldindex=0&FullTextHas
h=

% AB Report, ibid., para. 9.

% AB Report, ibid., para. 44 and 47.

" AB Report, ibid., para. 102.

"' AB Report, ibid., para. 103.

2 AB Report, ibid., para. 253 (k).
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3.4.2.2 YaWWM European Communities - Approval and Marketing

of Biotech Products
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”® Panel Report, EC - Biotech (2003), para. 4.137. Available at:
https://docs.wto.org/dol2fe/Pages/FE_Search/FE S S006.aspx?Query=(@Symbol=%20
wt/ds291/r*%20not%20rw*)&Language=ENGLISH&Context=FomerScriptedSearch&lang
uageUlChanged=true#

™ Panel Report, ibid., para. 4.10.

> Panel Report, ibid., para. 6.37.
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e LLUaLLazﬁﬁqﬂiﬂﬂﬁﬂuﬂﬁﬂ SPS Article 5 (7) “In cases where relevant scientific
evidence is insufficient, a Member may provisionally adopt sanitary or phytosanitary
measures on the basis of available pertinent information, including that from the
relevant international organizations as well as from sanitary or phytosanitary measures
applied by other Members. In such circumstances, Members shall seek to obtain the
additional information necessary for a more objective assessment of risk and review
the sanitary or phytosanitary measure accordingly within a reasonable period of time.”

" Panel Report, supra note 73, para. 4.522-4.524.
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8 peter Van den Bossche, Denise Prévost and Matiélle Matthee, “WTO
Rules on Technical Barriers to Trade,” Maastricht Working Papers, 2005-2006, p. 4.
" Peter Van den Bossche, ibid., p. 5-6.
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8 Steve Chrisomalis. “Units of Measurement,”

http://phrontistery.info/unit.ntml, November 17 2013.
8! Peter Van den Bossche, supra note 78, p. 14-15; lUsag, 315Us2A1 §n
WY, 999U 19995597 51, W. 189-190.
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8 TBT Agreement, Annex 1.1-1.3 Consist the Definition of Technical
Resulations; Standards; and Conformity Assessment Procedures.

& Peter Van den Bossche, supra note 78, p. 4-5.

8 peter Van den Bossche, ibid., p. 6.

8 Peter Van den Bossche, ibid., p. 6-7.

8 Article 1.3 “and the explanatory note to Annex 1, paragraph 2, of the TBT
Agreement. Note that the TBT Agreement does not apply to technical regulations,

standards and conformity assessment procedures that deal with services.”
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8" Rudiger Wolfrum, Peter-Tobias Stoll and Anja Seibert-Fohr, WTO-
Technical Barriers and SPS Measures, (Leiden, Boston, 2007), p. 235-243.
88 LLUaLLasaiqulﬂmmfﬂm TBT Article 2 (1) “Members shall ensure that in

respect of technical regulations, products imported from the territory of any Member
shall be accorded treatment no less favourable than that accorded to like products
of national origin and to like products originating in any other country.”

¥ udauazajulaminuann TBT Article 2 (2) “Members shall ensure that
technical regulations are not prepared, adopted or applied with a view to or with the
effect of creating unnecessary obstacles to international trade.”

* ulawazasulaninuain TBT Article 2 (4) “Where technical regulations are
required and relevant international standards exist or their completion is imminent”.

?! Peter Van den Bossche and Werner Zdouc, supra note 12, p. 890; see

also, John C. Beghin, supra note 57, p. 1-3.
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3.5.2.1 48NN European Communities - Trade Description of
Scallops

Toraateusingiwsaaaneldssmanglsusenuinsnsitly
mMsdmiondndusivesadliinasfumsfueiogaeludgniotiiiunainigdu azdes
Wﬁ?iamamﬁm%muﬁ%’ﬂﬁmuﬂwhﬂy’u Tneviulddaianizin “Coquille Saint-Jacques” Ing
wAnSusifivhinnesadfazannsnldfednanldduazdesgnidsduniinugivssme
vowlSamainy mndundnsusiveswadiignidsddugivssmaduaylanunsolddertus
angld lesanndeiugianzidunidnuazsifuauidountgludsuna denaliiliamads
Foamsousndlidmiuvesivadiinannelussauminbgu®

idefinnsanandnyauzyesunnsnsdsnannuindilddnvuzidu
nsidenvssiviudedidla nag wmsnisiiulidenesisadiinadaduldfudiosnis
ShendnsusinaudshifinadondssivireddvidulssmasasuonUssmanumdnua
UftRegsnumfnuiios wagndnuaufiRegunAnlauanueuaTeids egnalsfinuiy
fldanudemennunsnsdananldliudvimesradisduginavesauiuvesieg
Tiflauuansnatuegndda waznistvuauinsnisiinudeslddeduuanainde “Coquille
Saint-Jacques” Hwhl¥gauld¥uenudens iesandszenauuslnadlafinfaidud
YOIRUUANANSINFUA WDELTAR VB SH S LAA

naveIafinniilau19InnsinduresrNEnssUNTINedude
ANMYTORIANTENTTAlLARENSLA WNUANS ALY ONENENLIASNISRINATILEY wazEaNI
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AnznIsUNSITadefinatvindefiny mwnaL‘wm3@1aﬁmﬁa%ﬁwﬂmmia‘”ﬂwmzﬁﬁu
nansuruinauls dwaliiinissondedmsunansueriauliidonnizuiiorfudnvas
mslddevomesiadlunsdidl somniluudufavdmalfinanuduauograniansizas
finsiafsfeanudmivauivaisegsiduendnuaivesusazfzeessaiilos ilviin
AudUALRE 1S EUSIReTEUUNSTeNL TS un e A UAT

%2 Panel Report, EC Trade Description of Scallops (1996), para. 22. Available
at:https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S S006.aspx?Query=(@Symbol=%
20wt/ds14/r*%20not%20rw*)&Language=ENGLISH&Context=FomerScriptedSearch&lan
guageUlChanged=true#.

Mutually  Agreed  Solution Notified,  Available  at:
https://docs.wto.org/dol2fe/Pages/FE_Search/FE S S006.aspx?Query=(@Symbol=%20
wt/ds14/%)%20and%20(@Title=%20notification)%20and%20(@Title=%20mutually%20
agreed%20solution)&Language=ENGLISH&Context=FomerScriptedSearch&languageUIC
hanged=true#.
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3.5.2.2 48NN European Communities - Trade Description of
Sardines
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oA IEYDe senslsfnunsiusgduiliflifenansusivosmuinvan e siutiidnumevos
Uanlnendnfiduiugensiuegudatiu doureliiinmnuduaudeduilng autilugnaiden
UsgAtAld sz fuslnaiidesnisuareifuanidenteamsnandusifiunainysssey

windu Wesnnunaadefilasueunyniildteimdndunin “osiu” drundndrivan
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%150U Ao “Codex Alimentarius”®® &slavgyalflvivanesiudandndunuaigsauaienug

o A |y v 597 = S A o e 2% = I3
"\]'m5§@u3ji~|@§ﬂ'ﬂﬂwa’]ﬂﬁaqﬂﬁqEJ‘W‘Llﬁq Muﬂuuuﬁawuqﬂmf\ﬂﬂLﬂg@iamm way tJu
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NsSEnUIUIUaNSALUAY auauanawtull ve 2 (4)

* AB Report, EC - Sardines (2002), para. 3; see also, Article 2 of the EC
Regulation.

% AB Report, ibid., para. 285-288.

% Codex Alimentarius Secretariat of the Joint FAO/WHO Food Standards
Programme, 2001, Volume 9A, Fish and Fishery Products, p. 75-81.

" AB Report, supra note 94, para. 5-6.
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3.5.2.3 4NN United States - Measures Affecting the Production

and Sale of Clove Cigarettes

faufiaadausingiansgewinieanuiasnsneldnguanedein
“Family Smoking Prevention Tobacco Control Act — FSPTCA”® Fatfunguangyalnal
aanunﬁauﬁlmﬁmﬁmgmmaLﬁ:u A® “United States Federal Food, Drug and Cosmetic
Act - FFDCA” fiinquszasd Ao nmsviuiwdndasioguiifidiunanainniung (Clove
Cigarettes) lnsnumngulevrumauivaguazlisaduiaiiiiu saluisenguln o Alisaduda
Wuseguiu amaliﬂmumsmmmLmaummlmmmmamuuﬁaa (Menthol Cigarettes)
vomsysilvisaduiadundousueguineiu® Adudutl inszninsureguinuseatiy
figruntsndnvdnegluanigowsni misenunInisdul dnadioudunisdeusslonilit

auinelusgresmuesiiiugiunisudamdnnisdendedivsunauinninsgneuenidsan
guAnnlunieluanigasn

% AB Report, Clove Cigarettes (2012), para. 77. Available at:
https://docs.wto.org/dol2fe/Pages/FE_Search/FE S S006.aspx?Query=(@Symbol=%20
wt/ds406/ab/r*%20not%20rw*)&Language=ENGLISH&Context=FomerScriptedSearch&l
anguageUIChanged=true#.

% FFDCA Section 907(a) (1) (A) “prohibits the production and sale in the
United States of cigarettes with characterizing flavours (such as clove, strawberry, grape,
orange, cinnamon, pineapple, vanilla, coconut, liquorice, cocoa, chocolate, cherry, or

coffee).”
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1% AB Report, supra note 98, para. 3.
191 AB Report, ibid., “competitive relationship between the products, based
on an analysis of the traditional “likeness” criteria, namely, physical characteristics,

end-uses, consumer tastes and habits, and tariff classification.”
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192 AB Report, ibid., para. 79-80.
193 Report of the Panel, Clove Cigarettes (2011), para. 7.309.
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3.6 wANNUIIAUANAISDIANS lunswaaun1elgygiineanunisan

auanasindeansluninddunadygifiiiestunisé - anuanamivd
(Trade Related Aspects in Intellectual Property Rights — TRIPs (A2uanasn3ud) VLG’]’%J‘lJmi
TyaRduausduarnieldesdnsnisdlan ieswinningdumedya Sunum wagniid
ddyidluusunvesnisdmgdied lUaudassAuLAsugiauessy muummmaam‘damm
aiwuumﬂmiﬂiwqmaﬁgam%mauqqma (Uruguay Round) Tagn1sndnduannigid
Wawnsenunsnddumatyai it wasdunirdiufiadimalsslevtiograumena
Tiudsgiu 3didosiindnegaeliniuguaresenunnasunnd Fadumiunnamians
AMmwmAnA (Multilateral Trade Agreement) LilelsiiAnnsduaseseeadumasg ety

mmmaw‘%ﬂéﬁaﬁwLﬁ@sﬁumﬂi’jiy‘mm’mﬁmmaw%’wé?ﬁwwﬂ@mﬁLLGiLauﬁ
n15UyelAbAtiaNAuATILANANAUlUAUERTILITDLASTLANIB B NHIUN NI Bn 18Ty
Lﬁaamamé’ﬂwmzmﬁumaw%’wéﬁuma{]mﬁgmQﬂwalﬁé’ﬁumaﬁﬂlmmmLwiaz%’g
Taiamnz shliiAamudndulunsliduases dhlugannzmsazfianindaunmsdyynae
dawansznuegnalulaning Lﬁam%’wéﬁumﬂﬂiy@wgﬂamﬁ@%qdwaﬂwmimama@iamsﬁﬁ
wmsedafinanndrinfmsndaun sy nduiugiurenasugionaznisi % aauen
a3 UdTadtuifnguszasdifionisadrsussingrunginasinisduasestusia (Minimum
Standard)'®® Tagnemdnnsuagndninusiveanguuieseninalssmaiiisadesiu
ninddumstlygrundydiliaenndostu elvusmanneudaudmiedndumangmaneg
Tuneasenudrnuenmiieluanundygiiinenisduasesdnslunsnddunisygiuas
aunnawsUddiinnsfnundnvazvesdesniud niuanidinaienlife dedeeniu
FERlESULIAmINIIMEnMsMaNenAdaY Tlud eI aum e e siitindaus
Faudu fudwiifinsanasadadulndmumanaveniestu q Afgimanaifiudomsatuii
ansarumglvoniuavslunindaumsygnls Weilunsfnwaunaszuindnsly
niwdaumayauasnalslovdvediny Feluusafuiiiefiavnseiudnuazasnmseniiy
wdninaamansinfildnanlvludinvesmnunnamnadiagd oslinsdnuwisiuiaesulag
yasigrundninaeifiazneliAnnisdnad Weanunnamivdludiunivesesdnisnisdn
Tan $giLdunfaundnesdnigy dwhilusenngrneeyiinmsaunnasudlaesnlusi
Tdungmnenelu welivdnanuduaseminddumslyanoglumasg ety

0% Antony Taubman, A Practical Guide to Working with TRIPs, (Oxford
University Press, 2011), p. 67-70.

1% Carlos M. Correa, Trade Related Aspects of Intellectual Property Rights,
(Oxford University Press, 2007), p. 14-16.
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3.6.1 IQU3zAIATIANANSINIUH
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asranmsgunansll auanavsuddaituiensnevauesiudy 4 seliinadudens
dnenanuaziHeunsvalulad N13ANATERIUAISITUEY N15ann15Tnd ougUassAnIanIs
& feavidealaeeluile

3.6.1.1 Wanngnanwasansmalulag

nsaneveakasNIsiNewnsinaluladanun safiasizilaaindiu
915unUNna121I I “development and technological objectives...” Usgnaufiute 7
“the promotion of technological innovation and to the transfer and dissemination of

technology...” wisANuAnawmisUdnlatinisnanaueilisgrstaau

fﬂiﬂ"]&m@ﬂLLazLNEJLLWﬁﬁ?uﬁJuﬁ’Ju%ﬁﬁ%@ﬂﬂ’]iﬁ%ﬁﬂﬂ’)’mﬁuﬂa
seninedndgmsminddunmadyyuazraustlovivesdsaunudildnadudaluunusn
LﬁaﬂmmmaﬁmLﬁawé’waaﬂg]wmw%’wé%umﬂﬂ@mwazﬁa@uaamm”iuﬁw%suamul,aa
vduiielidanuldsunatselonl Tngilunslilonmayaaaduiiencuiliaiaassd
senunluifmudesenmanaluladly lunsdiisnersersaruldlunannansyssanaes
w%’wéaumaﬂmiywLwiﬁu'wzﬁaﬂmqﬁuwﬁmzﬁaumﬁqm fio o3 An3Uns e ndnuoe
voaAmBnsiuarliauduasowuadvel ffunsussAvgiigedu saludanisussgndldiae
gravnssuld Fadussdusznoumsngmunslunisliansing Tnegduasdosfoania
107 g Tw
uma%mmsaﬁwLmé’ﬂwmzmmﬁmamﬂﬂaﬁ?ulﬂﬁwmGiaﬂaﬂlﬁmmﬁaﬁ?}uﬁuﬂsﬂwﬁ

Woulumanguuie As AzAelin1slakesigazdenn1sUseAvges19ATUaIY

wndaay lunensatuduivsdvstasasldsuanuduasemnangmnegludnvasdvsinawia
Tuszazinaandmdunisaeuwnuadrinaumeuwnsidulselosunndsau

% g igyiTeu Uy, “Arunnasitnienindadunisdyaineliunisandu

>
s

Uszwnlng,” GneidnusumTudn auzdRmans UnIneausIsueans, 2545), W. 57-59.

7 TRIPs Article 29 “Members shall require that an applicant for a patent
shall disclose the invention in a manner sufficiently clear and complete for the
invention to be carried out by a person skilled in the art and may require the applicant

to indicate the best mode for carrying out the invention known to the inventor.”
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1% TRIPs Article 8 “1. Members may, in formulating or amending their laws
and regulations, adopt measures necessary to protect public health and nutrition...,
provided that such measures are consistent with the provisions of this Agreement.”

199 Tysmg, Snsnaual aaswan, 993 Feassaii 157.
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"0 TRIPs Preamble “Desiring to reduce distortions and impediments to
international trade.”
"L TRIPs Preamble “the applicability of the basic principles of GATT 1994.”
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3.6.2 niann1snaluvespuanamsud
3.6.2.1 aAnuludnSienvu (Private Rights)
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2 TRIPs Preamble “Recognizing that intellectual property rights are private
rights.”

2 quwa Agylayduiand, “vdnmanavesnsAuasosanlunsnddunisyyr,”
(ufiinus puglfienans inIne1desssumans, 2552), u. 166,

14 quwa Agyleyduion, 19879, U, 169,

"2 TRIPs Article 61 “Members shall provide for criminal procedures and
penalties to be applied at least in cases of wilful trademark counterfeiting or copyright

piracy on a commercial scale.”
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3.6.2.2 ianAuwAY (Territorial Principle)
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16 Graeme B. Dinwoodie, William O. Hennessey, Shira Perlmutter,

International Intellectual Property Law and Policy, (LexisNexis, 2001), p. 28-34.

17 F395Unalun13105UMINANATEINILITUUNIINIIATIFEU (Examination)
Fellmnuadieadaaiildegrafelrnuiuiussuunisaangiieu (Registration) Ml4AU
LATBINLIYNITAT UTBTZUUNITIALY (Recordal) NUAUAVENS.
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3.6.2.3 WNAATZILAUA (Minimum Standard)
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"8 TRIPs Article 1 “1. Members shall give effect to the provisions of this
Agreement. Members may, but shall not be obliged to, implement in their law more
extensive protection than is required by this Agreement, provided that such protection
does not contravene the provisions of this Agreement. Members shall be free to
determine the appropriate method of implementing the provisions of this Agreement
within their own legal system and practice.”

"% UNCTAD-ICTSD, Resource Book on TRIPs and Development, (Cambridge
University Press, 2005), p. 23-52.




103

3.6.2.4 iann1sbutaanyseAu® (Non-Discrimination)
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20 TRIPs article 3 (1) footnote on meaning of “protection”

“For the purposes of Articles 3 and 4, "protection" shall include matters
affecting the availability, acquisition, scope, maintenance and enforcement of
intellectual property rights as well as those matters affecting the use of intellectual
property rights specifically addressed in this Agreement.”

2L TRIPs article 4 (1) “With regard to the protection of intellectual property,
any advantage, favour, privilege or immunity granted by a Member to the nationals of
any other country shall be accorded immediately and unconditionally to the nationals
of all other Members.”

122 TRIPs article 3 (1) “Each Member shall accord to the nationals of other
Members treatment no less favourable than that it accords to its own nationals with
regard to the protection.”
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3.6.2.5 ¥ANN13E319A1NAUAA (Balance)
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2 quwa Agylayduiand, 979447 139955077 113 W. 201; Wan11u9n TRIPs
Preamble “Recognizing the underlying public policy objectives of national systems for
the protection of intellectual property, including developmental and technological
objectives.”

P auna Agylayduian, 119879, 1. 202: wUama uann TRIPs Article 7 “The
protection and enforcement of intellectual property rights should contribute to the
promotion of technological innovation and to the transfer and dissemination of
technology, to the mutual advantage of producers and users of technological
knowledge and in a manner conducive to social and economic welfare, and to a
balance of rights and obligations.”

12 quwa Agyleyauiou, 1719679, W. 205-206; TRIPs Article 8, supra note 108.
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126 quwa Agyleyduioud, sieg79, W. 203.

o

a

T uwa Agylaydudmd, (979, 1. 206; “Section B of The Doha Ministerial

o
=

Conference in Part One seyfan151dve 7 uay 4o 8 Aana1aligaandn “In undertaking
this work, the TRIPs Council shall be guided by the objective and principles set out in
Article 7 and 8 of the TRIPs Agreement and shall take fully into account the
development dimension”; see also, Daniel Grevais, The TRIPs Agreement: Drafting
History and Analysis 2ed, (London: Sweet & Maxwell, 2003), p. 81.
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'8 Shoen Ono, “Overview of Japanese Trademark Law,” The Japanese
Original, 1999, p.1-2.

122 Shoen Ono, Ibid, page 3.

0 $nsngual Arswatl, nguaneszuinassnaindaedeans anses uas

o 1
v A

LATIMINENITAT, (WURATIN 5, Nganns: dinuidRsssy, 2555), 1. 266-267.

(%

11990138 899rilla, “NgUNNEIRIENTIANITINYOIYNTLUUTIUNTBYOIUNT

WUUHASEIY,” Asansiifianans Pansaluninends, Un 30, adud 1, 1. 50-51.
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132 UNCTAD-ICTSD, supra note 119.
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%3 TRIPs Article 15 “Any sign, or any combination of signs, capable of
distinguishing the g¢oods or services of one undertaking from those of other
undertakings, shall be capable of constituting a trademark. Such signs, in particular
words including personal names, letters, numerals, figurative elements and
combinations of colours as well as any combination of such signs.”

¥ orulazkuauianUan11uYes, TRIPs Article 15 “Where signs are not
inherently capable of distinguishing the relevant goods or services.”

* Snsnqual msna, 899uda (Faessad 130, u. 267-268.
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126 Jnsnqual ATnaY, L9879, 1. 269,

BT TRIPs Article 15 “Members may make registrability depend on
distinctiveness acquired through use.”

138 \ae Iany SRy, 8917 (Feassai] 145, U. 283,
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Y TRIPs Article 16 “The owner of a registered trademark shall have the
exclusive right to prevent all third parties not having the owner’s consent from using
in the course of trade identical or similar signs for goods or services which are identical
or similar to those in respect of which the trademark is registered where such use
would result in a likelihood of confusion.”
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), (WS 9, nawne: drinfunifsssy 2555), u. 283.
196 Jnsnqual MTWAL, 999ua7 LINe 5309 130, U. 277.
M TUsAg MAMINIAARNT 1647/2537 Uagminnnwenainii 547/2538.
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18 Jnsnqual mTWaL, 999ua7 1INe 5309 130, U. 277.
2 Tsag unil 2 Useiimansvaangmnenswdduniedyan, w. 15-25.
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B0 TRIPs Article 17 “Members may provide limited exceptions to the rights
conferred by a trademark, such as fair use of descriptive terms, provided that such
exceptions take account of the legitimate interests of the owner of the trademark and
of third parties.”

1 Jnsnqual MTWaL, 9994a7 139955077 130, U. 285.

192 quwa Agloyduiand, Sr0uda (F9ev507 113,
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3 TRIPs Article 20 “The use of a trademark in the course of trade shall not
be unjustifiably encumbered by special requirements, such as use with another
trademark.”

1% JnInquad MITNA, 979Ua7 13995507 130, 1. 297; see also, Kur A. “TRIPs
and Trademark Law,” In Beler and Schricker (eds.), “From GATT to TRIPs — the
Agreement on Trade Related Aspects of Intellectual Property Rights,” UC Studeis Vol.
18 Weinhelm, 1996, p. 111.

15 Jnsnqual AITNAL, 119879, U. 296; see also, Mexican Act on Inventions
and Trademarks 1975, Article 127 and 128.
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¢ TRIPs Article 8, supra note 108.

57 fnsnqual Aswat, 879uaa (Faessad 130, u. 299. as. dnsngual ArTwal
a1 “lumnuifuvesgidounuimanismunuuazsianisliiaiemnensmivssina
aundnorathunldlalaglidadeds 20 vesnunnamivd leun (3) dofmuaiivinald
\A3smnensifvauuszanildudunodeyanauazdsuinden 1wy yvs uas
\3sRNLEANDsed. .. FsluunsUsamaidsionsanmsialfiede e nsmiuyniodng
Wiavm Fafideuiiuinnsdfanisldieseamnonisimludnvazdng1n 1uddivssme
andnesdnsnisilanannsansgild TnsendemanaiiieAunsesussloviivesdny.”
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8 ygva Wudunilanay, “NsAuATeddIuUTENaUYRIAUAIMIOUINIT (Trade
Dress),” (Aneninusumdadin aazllifmans aunainsalunnine1ds, 2543), u. 7.

27 TRIPs Article 15 “Members may require, as a condition of registration,
that signs be visually perceptible.”

190 yigva Audunslana, 979ua? 13995507 158, U. 144,
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1 ygsa udunslany, 1719679, . 145,

2 1Usageiega LASEINUIEN1TAT Marlboro, PM, ING #1veaangLdou
LA3DINUIENISALAYT 298235 T@Sunsidouiniesnunuiandi A227052 wie LA3eenuIY
1561 Marlboro, Green, Mint A1veannzidouedasingnsénauil 755635 lasunsideu
A3 DIVINELAUT A354282, Ave WA uessa WUsdnad tea. o, SuspdtInLAT0MLIENSAN
nsunsngdumsleyga nsensumalsd s1venandnsine.
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165 Ellen’ t Hoen, “TRIPs, Pharmaceutical Patents, and Access to Essential
Medicines: A Long Way from Seattle to Doha,”
http.//www.who.int/intellectualproperty/topics/ip/tHoen.pdf, March 13, 2016, p. 39.

1% Doha Declaration para. 4 “TRIPs Agreement does not and should not
prevent members from taking measures to protect public health.”

' Doha Declaration para. 1 “especially those resulting from HIV/AIDS,
tuberculosis, malaria and other epidemics.”

1% Doha Declaration para. 4 “should be interpreted and implemented in a
manner supportive of WTO members' right to protect public health and, in particular,

to promote access to medicines for all.”
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Aarnuuaalaguseneu e 8 (1) 31 anuanansvd arsgniniunazgnirlulyly
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a$raunsn1sgunuusing 9 dausinglude 4 vasUfayglasinlduinsnisiiedntes
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7 fu Afmudng, “n13ArUANNITASLATIATITUBRI8TTATuUTIUADY
m%wmamiﬁwaﬂqmammwmqu,” Anerdnusun g ausdfdaIans
UM INYIFUTITUANENS, 2556), U. 76; see also, Carlos Correa, “Implication of the Doha
Declaration on the TRIPs Agreement and Public Health,” p. 44-45.

168 aGy RWAILERS, (989, U. 76-7T; see also, James ThuoGathii, “The Legal
Status of the Doha Declaration on TRIPs and Public Health under The Vienna
Convention on the Law of Treaties,” p. 299.

199Gy ANMUSAT, L9879, U. T7; see also, Benn McGrady, “TRIPs and

Tobacco Control.”
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"% Doha Declaration para. 5.

“Accordingly and in the light of paragraph 4 above, while maintaining our
commitments in the TRIPs Agreement, we recognize that these flexibilities include:

In applying the customary rules of interpretation of public international law,
each provision of the TRIPs Agreement shall be read in the light of the object and
purpose of the Agreement as expressed, in particular, in its objectives and principles.

Each member has the right to grant compulsory licences and the freedom
to determine the grounds upon which such licences are granted.

Each member has the right to determine what constitutes a national
emergency or other circumstances of extreme urgency, it being understood that public
health crises, including those relating to HIV/AIDS, tuberculosis, malaria and other
epidemics, can represent a national emergency or other circumstances of extreme
urgency.

The effect of the provisions in the TRIPs Agreement that are relevant to the
exhaustion of intellectual property rights is to leave each member free to establish its
own regime for such exhaustion without challenge, subject to the MFN and national

treatment provisions of Articles 3 and 4.”



122

Y %

mia%ﬁwmumﬁga%wﬁmmﬂ@mﬁ?udwalﬁﬁmiﬁmmmmmmm
awFUdlnefontuludsnseutnguszasdlunmstygilute 7 wae 8 Fdludiureste 8 du
L*meJisLﬁu’jwéhEJmﬁwsmqsuﬁlﬁ%’umﬁm@ﬁﬁﬁué’u%ﬂﬂ%”’wﬁq Taeiin1sUyaRosrusznou
o ansdau 1iun uinsnisfioenlagdrungualissaisisaguagdesinnnudniy
(Necessary) Wag fmstunzas (Appropriate)

aadusznovvesmuInlulumsundesasisaguuaslnguinis dussnu
Jaymeginsinam A1in “anududu” Feludud lavinsAnwuadludiuvesanunn

Y
¢l

awsUdnagdetegniglinannisvesesdnisnisailan ngunaeivesunialy waztosntiud

v %

Jeyadliniglumiunnaunad nanife nsAnauALmneA1i1 “anusidu” awnse

1% a

= [ o 171 = o & = S v
g19891nnsanNauneniumll de 20 7 Ferudulunanetis snsnishaig
Tuagssaigaulainduluiedngussasiiiionsansisagy wasansnsazdedianudndu
fevuanliduinsnisnadendulauimaunuldiieussginguszasddnesiu wu dofinn
Thailand - Restrictions on Importation of and Internal Taxes on Cigarettes 7
s1v113ns Inglieug el ndn SugieguinaaiuaIna1euenI1veIUIINT tngds
WaRaIRAn S NI ddrunaunfgalaguslaauinndtndndunindnniely

o A aa a = YY) v
1991019035 WeundestinnIeguainvesUszying ingnauilliaruisadeduldle
Wesnliauvnaunanazin1sidenyUseAUAN19NI5AT W1 Kandnsieguiingsly
swerandnsivediaunsadmield wihiidsverandnsesnzsnindndudisnarndu

SunseseduAMNYEENY

172
2

WenasanUsznauivundyelugeniinn 217 vasls 8 MIuAnaINSUd

suituldingmnedsuszasdliiinnisasisnnnuaunasenindnsveudnvemsngdunig
Yo uaznausylovtuesdenniiy Uasniiulzdesaitstumeanuminzauladngiulagly
Junisaziliagnssdnsegiafiuauais nanfie winiasnisfiasisuiiesniiuaziinisdns

o A o 4' 1 < P
wienaluaudnduieTnguseasdlunisundessesansisaay egelsiniuannsnisnintu

[
Y]

WHDINNIZAN AD LATTUNANNUNVDINTIENTIUNANUANAWSUATayelR fatiu lgdmn

o

| £

UINTN1TILAINITNRBNLALALDIUNANALTBIAITITUFUTNEIBEI1UFAE I UAILADIABAARDS
undayalfuvengvung suldfamannsadeanuaunasenindnseieg

YU World Trade Organization, Declaration on the TRIPs Agreement and
Public Health, Ministerial Conference, Fourth Session, Doha, 2001, p.1-2.
Y2 TRIPs Article 8 para 2 “Appropriate measures, provided that they are

consistent with the provisions of this Agreement, may be needed to prevent the abuse
of intellectual property rights by right holders or the resort to practices which
unreasonably restrain trade or adversely affect the international transfer of

technology.”
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Y FCTC Preamble.
2 FCTC Articles 6-17, Measures Relating to the Reduction of Demand and
Supply of Tobacco Products.
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? Parties to the Framework Convention on Tobacco Control. Available at:
http://www.who.int/fctc/signatories_parties/en/.
* Parties to the General Agreement on Tariffs and Trade. Available at:

http://www.wto.org/english/thewto_e/gattmem_e.htm.
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2 wlauazagumiuain FCTC Article 11 (a) “tobacco product packaging and
labelling do not promote a tobacco product by any means that are false, misleading,
deceptive or likely to create an erroneous impression about its characteristics, health
effects, hazards or emissions, including any term, descriptor, trademark, figurative or
any other sign that directly or indirectly creates the false impression that a particular
tobacco product is less harmful than other tobacco products. These may include terms

such as “low tar”, “light”, “ultra-light”, or “mild.”
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L wdauaraguad1uain FCTC Article 11 (b) “each unit packet and package
of tobacco products and any outside packaging and labelling of such products also
carry health warnings describing the harmful effects of tobacco use, and may include
other appropriate messages. These warnings and messages:

(i) shall be approved by the competent national authority,

(i) shall be rotating,

(iii) shall be large, clear, visible and legible,

(iv) should be 50% or more of the principal display areas but shall be no
less than 30% of the principal display areas,

(v) may be in the form of or include pictures or pictograms.”
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% Panel Report, supra note 18.
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 Australia Tobacco Plain Packaging Act 2011 (No. 148, 2011). Available at:
http://www.comlaw.gov.au/Details/C2011A00148.

> Australia Tobacco Plain Packaging Act 2011, Section 3.
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Medicine, Vol.39, 2013, p. 364-366.
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! LLUaLLasaqﬂsﬁaﬂ’muﬂm Australia Tobacco Plain Packaging Act 2011,
Section 18 1 (a) “the outer surfaces and inner surfaces of the packaging must not have
any decorative ridges, embossing, bulges or other irregularities of shape or texture, or
any other embellishments.”

%8 Australia Tobacco Plain Packaging Act 2011, Section 18 2 (a).

# Australia Tobacco Plain Packaging Act 2011, Section 18 3 (b).

%% Australia Tobacco Plain Packaging Act 2011, Section 19 2 (a).

! Australia Tobacco Plain Packaging Act 2011, Section 22; see also
Regulation 2.2.1.

32 Tobacco Plain Packaging Regulations 3.1.3.

** Australia Tobacco Plain Packaging Act 2011, Section 19 2 (b) (i).
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* uJauaraiUiomi1uann Australia Tobacco Plain Packaging Act 2011,
Section 20 “(1) No trade mark may appear anywhere on the retail packaging of tobacco
products, other than as permitted by subsection (3).
(2) No mark may appear anywhere on the retail packaging of tobacco
products, other than as permitted by subsection (3).
(3) The following may appear on the retail packaging of tobacco products:
(a) the brand, business or company name for the tobacco products,
and any variant name for the tobacco products;
(b) the relevant legislative requirements;
(c) any other trade mark or mark permitted by the regulations.
(4) This section does not apply to a plastic or other wrapper that covers:
(a) the retail packaging of tobacco products; or
(b) a tobacco product that is for retail sale.”
*> Australia Tobacco Plain Packaging Act 2011, Section 22.

*® Tobacco Plain Packaging Regulations 2.4.1.
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" Judgment of High Court of Australia, “Case No. S$389/2011 - British
American Tobacco Australasia Limited and Ors v. The Commonwealth of Australia and
Related Matter: S409/2011 — JT International SA v. Commonwealth of Australia,” &uAu
detuil 24 wweu 2559, 370 http://www.hcourt.gov.au/cases/cases389/2011.
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¥ Commonwealth of Australia Constitution Act, Section 51 (xxxi) “the
acquisition of property on just terms from any State or person for any purpose in
respect of which the Parliament has power to make laws.”

% Judgment of High Court of Australia, supra note 37, para. 294.

! Judgment of High Court of Australia, /bid., para. 293.
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Directive 2014/40/EU MunsasiuntygiRngnuieves
AMAMANLNTEUANNANAIFIBNTAIUANEIGU® Usziiufid fayilueeneda Ao Directive
2014/40/EU Tawdisutonlilude 114 (3) v Treaty of the Functioning of the European
Union (TFEU)®® fvmaiinisfunsesaunmvasayudsufudosiidesdilsfadusnann
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5% Directive 2014/40/EU, Whereas (3) and (4).

* Directive 2014/40/EU, Whereas (7).

% TFEU Article 114 (3), “concerning health, safety, environmental
protection and consumer protection, will take as a base a high level of protection,
taking account in particular of any new development based on scientific facts. Within
their respective powers, the European Parliament and the Council will also seek to
achieve this objective.”

57 Directive 2014/40/EU, Whereas (8), “In accordance with Article 114(3) of
the Treaty of the Functioning of the European Union (TFEU), a high level of health
protection should be taken as a base for legislative proposals and, in particular, any
new developments based on scientific facts should be taken into account. Tobacco
products are not ordinary commaodities and in view of the particularly harmful effects
of tobacco on human health, health protection should be given high importance, in

particular, to reduce smoking prevalence among young people.”
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° Directive 2014/40/EU, Article 8 (3)-(4).

* Directive 2014/40/EU, Article 9 (3).

"* Directive 2014/40/EU, Article 10 (o).

"' Directive 2014/40/EU, Article 11 (1).

"2 Directive 2014/40/EU, Article 13 (a)-(c).

> Directive 2014/40/EU, Article 13 (3) “The elements and features that are
prohibited pursuant to paragraphs 1 and 2 may include but are not limited to texts,

symbols, names, trademarks, figurative or other signs.”
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8Igu Tnglusuatuiasinavedefinmlumalnasesvesdinguiiiodudodsuns
nsfnwiilesniiusafunmsitadeihiaulauaraenndosiuusaduiinuatuiiaue fail
fafldumslianegiuandnsnmaseansidedai nefinesandeaeiolud

ans1venaninseenngmneiieafiuussydnsionguiedn The
Standardised Packaging of Tobacco Products Regulations 2015 %ﬂLﬂumiaaﬂuwﬂ@fﬁ@
A Directive 2014/40/EU vasama1ninadiu Ssdfoulufansauanunnasitfienismiugy
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para. 2 Usenay para. 3 (5
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é’mqw}'aaﬂﬂgﬂmaaﬁuﬁmﬁnléfﬁ’]muamu%’amﬁmamqﬁ’udﬁqma"rﬁeimaﬂswu
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Uaslinalddsduium 20 wguniaw A.A. 2016

™ The Standardised Packaging of Tobacco Products Regulations 2015,
Article 10 para. 2 (2) “The labelling of— (a) the packaging in which a tobacco product
is, or is intended to be, presented for retail sale, or (b) the product itself, may not
contain any element or feature falling within paragraph (3).

para. 3 (5) (5) The elements and features referred to in paragraphs (2) to (4)
include (but are not limited to) texts, symbols, names, trade marks, figurative signs and
other types of sign.”

> The Standardised Packaging of Tobacco Products Regulations 2015,
Article 3 para. 3.

’® Summary of Judgment by Mr. Justice Green Queen’s Bench Division of
the High Court Administrative Court, British American Tobacco & Others v. Department
of Health, para. 1-2.
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Af British American Tobacco & Others v. Department of
Health”” \Juniinusemaulasessensuansisaguineiunguunemunuegu doglugiuna
maunasasagneldragununaiudiuud (Administrative Court under Queen’s Bench
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Ldfidrnouunusgrndusssu® Feludssinuililunuiaulaednedeingiedasnivana
Usznaunsladewnunanvesdniuysesuniels European Convention on Human Rights,
under the Fundamental Charter in EU Law wagngvang Common Law fiaguuiugiu

YIUITTUNTTULALATANEIYANITTEN 18 1 Tudun®

" In the High Court of Justice Queen’s Bench Division Administrative Court,
Case No: CO/ 2322/ 2015, CO/ 2323/ 2015, CO/ 2352/ 2015, CO/ 2601/ 2015 &
CO/2706/2015, British American Tobacco & others v. Department of Health.

'8 British American Tobacco v. Department of Health, /bid., para. 596.

" British American Tobacco v. Department of Health, /bid., para. 455.

8 British American Tobacco v. Department of Health, /bid., para. 592.

81 British American Tobacco v. Department of Health, /bid., para. 662.

82 British American Tobacco v. Department of Health, /bid., para. 679.

& British American Tobacco v. Department of Health, /bid., para. 186.

8 British American Tobacco v. Department of Health, /bid., para. 711.

8 British American Tobacco v. Department of Health, /bid., para. 712.

8 British American Tobacco v. Department of Health, /bid., para. 12.
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8 British American Tobacco v. Department of Health, /bid., para. 785, 824
and 857.

8 Summary of Judgment by Mr. Justice Green, supra note 76, para. 15.
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% British American Tobacco v. Department of Health, supra note 77, para.
916.
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* geamsideduduggnilesspielugiuseuifinisnseuaunnasindienis
MUANEIgUADBIAnITE TuTafinnuessdnisnsilan, AuduidieTuil 1 nsngau 2559.

' World Trade Organization Dispute Settlement Cases. Available at:
http://www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm.

%2 Case DS434, Panel and Appellate Body Proceedings Summary. Available

at: https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds434 e.htm.
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?® Case DS435, Panel and Appellate Body Proceedings Summary. Available
at: https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds435 e.htm.

? Case DS441, Panel and Appellate Body Proceedings Summary. Available
at: https://www.wto.org/english/tratop_e/dispu_e/cases e/dsdd1 e.htm.

%> Case DS458, Panel and Appellate Body Proceedings Summary. Available
at: https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds458 e.htm.

% Case DS467, Panel and Appellate Body Proceedings Summary. Available
at: https://www.wto.org/english/tratop_e/dispu_e/cases_e/dsd67_e.htm.
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18 | gn3uns 35Te, e, U. 928.
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5.1 ﬂﬂWi’JSJSJ'WIiﬂ’]i‘VI’]\‘iﬂ{]‘iﬂil’“lEJ‘UEN%;%SQ’]ﬂﬂ’]iﬂ‘lé'alaﬂ’]iﬂiﬁ]'uﬂ')ﬂﬂﬂﬂaﬂ’j’]ﬁﬂﬂﬂﬂiﬂ’lﬁﬂiu
g8y
v

AUIANLZIS IWAILAYIAT (Canadian Cancer Society)! Fudussdnsfisausau
panasiasiieinguszasdlunisidalsauzifauasiinaunmnslidinvesiiuszausoan
TsauziSe Winmstuiinaniunsaitlagtufidndyinlanlubesmseyiinsnguneiely e
$uil 16 weeRneu a.e. 2015 VusasUssmedai?

o A

(1) losuaun nguaneussydasiuuuseulygfiioTui 10 Juray a.a. 2015
waziinaUeduldiun 20 wguniau a.f. 2016°

(2) wasiad nuunuTIYiTLUUEsUMateglusenitensaniunissauile

Waduil 5 wquniaw A.A. 2016
(3) #9713 lalawesengruneusIeinaiuusey Wedun 21 dueiey a.e. 2015°

(@) d5uea Tfauesreanguuneussytausivuuseu Wedudl 7 wquaiau a.a.
2015¢ wonflonniifnmadsdaliidnsussyusenineduunidn 10 Ussmadiionnie
AeafunisesnngmunsussyiusinuuSsulnususssuiieairanasguieatulunns
AIUANEIGU

! Also known in French as “Société Canadienne du Cancer”.

2 Société Canadienne du Cancer or Canadian Cancer Society, Plain
Packaging International Overview, 25 May 2016,
https://www.cancer.ca/~/media/cancer.ca/CW/for%20media/Media%20releases/2015
/plain-packaging-overview.pdf.

* Public Health (Standardised Packaging of Tobacco) Bill 2014, Bill Number
54 of 2014.

* Draft Amendments to Act No. 14 of 9 March 1973 Relating to Prevention
of the Harmful Effects of Tobacco (Standardised Packaging) and Draft Amendment to
Regulations no 141.

> Amendment to Government Decree 39/2013 of 14 February 2013 on the
Manufacture, Placement on the Market and Control of Tobacco Products.

¢ Decree on the Conditions of Neutrality and Standardisation for the

Packaging and Paper of Cigarettes and Rolling Tobacco (Draft).
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(5) Trguaua lalauasnguuieussydnuuuiseulisganiiiansan Weodui
20 fiugneu A.A. 20147

(6) @A SFUUATNIENTIEITITUAULAUTENATOTUN NUAIUS A.A. 2015 9
ANIENIIUNNIARIRTIRARUMTUTUTTMINTUSTYA UL EUATY EU Directive®

(7) @AlUs Usenmemasiansanisesussydaeiuuuseunelul 2015°
(8) 937 AUHUNAUIYIRTOWINTNITUTTNUTwUUEeUlLT A6, 2015-2018"

(9) wen3nle lalawesnenguuneussyineiuuuseulvsganIiiansun Weodui
18 flunaw A.A. 2015

= o a

(10) WAWIAT FAANUIBYBIUIENTTUUASTAITITTUUASNTENTIET1 UGV

dll v ¢ = 2 o Aw o a & o w Y {9
SesUsTRiaeikuussulusesidesiiunsiludsunu
alladayaludmillinsduiinliidle Wetull 16 wgeRnieu A.A. 2015 F98198iN3
= Soy i o o vy I & o Y & v
Waguwlaandelufinistuinly egralsfnanuuiliduvemilanaziiulaiiuinsnisussy
AuaLuuiSeumunsaumNANasIvienIIAIUANeIaulasunIsuensust unI A e LA
nstsAuldesnasannssaudnvesssanmsowndelan dvluduloradunauiainniswie
wivesnguuIEngnanegulunszuiunmsesssuieniienuvesiglunisdygangvang
auauegulidulumumdninasiningruneseninasemamun lnewiazn1siasunad
gaamaniglunlainisiiauamguaiioUsznauniseduieauinsn1sussinsiLuuEey
LATNINTNITDUNAITOIUUTIANUYBUSITUMUMANNITHaTNENNTTBINMIe TaulUR

AuladndiuwazaumzatlunisasstosniiuluS osasnsagudneie

’ Smoke Free Environments (Tobacco Plain Packaging) Amendment Bill, Bill
186-1.

® Radio Sweden, “A Smoke Free Sweden by 2025?”, Includes Audio of
Interview with Minster of Public Health Gabriel Wikstréom.

? Parliamentary Secretary to the Minister of Health, Statement in Singapore
Parliament, March 12, 2015.

1% Government of Turkey, Turkish National Tobacco Control Program and
Plan of Action 2015-2018, p.27, item 1.1.

' The Minister of Health made this statement at the 16th World conference
on Tobacco or Health held in Abu Dhabi, United Arab Emirates, March 18, 2015.

2 Prime Minister Justin Trudeau, Letter to Dr. Jane Philpott, Minister of
Health, November 13, 2015 (Minister of Health Mandate Letter).
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5.2.1 waniAsgAansn1sliasiunsnddunedayan

n13NasnIUauIsualreInguuIenswddun1eslyaila uenmiesin
N135ANYILUIANINUTEIRMIANTUAaZUSYYIVOINYNUIBUET ABITATIENTBLAIIN
msfnuliiiuds “doifinvesnguung” Badan vaiinvesnguunauiseaniu 3 dnvazfe
I a4 g wa fY & a 1 a 44 wa %% a I a A&
UatAaUuusgindnsvetv1anse vanatdudseinmansvaninuan kasuainaniduy
Usefmanitonguuieszninalsema dely Useifmanidannuandnusouiaiioun
azviouUsyiddanstaiiaaielionansnssnainiuld Jsleanudniinarnuvisnun 1ad

1 ¢ A4 a [ Y & v &

N1sLURIRUISHAIIEINYUINELeasUIeeanly 4 nquivan tneduniswanslimdiuninu
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v A

WanleeseMImgu nangrineuasUssvveminddunalygyn fail

1%

P iflamluiideiliseuseann giluns ynsduns, “anuduiiusvasnguuneg
nindaunslyguazuufnlasegaaninisies,” sauunaiivinisilledulania 65 U

8131361 A85AU9T Fauradan, Lsefamidiaunan, 2557, W. 179-210.
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5.2.1.1 nuANIANsTINYIA (Natural Law)

9o denlfinauenguiusanuiiuandiiiuiniloyanaaisds
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ava o ava [ 1 A a
MU IR SumanarnsuIfenamnssuilugreiinatyminig
Teruldansedataaudaiauanuatsdadeeiu nilsluiu A “n1sufinfatu” Tadn

suifunquiinfe nquini@eu Aadudnuansiiauiwazunumlunisaienenisanl nig
dpu nanAatulduanindaaziSonfosanssuialdfunnuduasesainislugiugiou
a¥sassrmedyandudnimusssunivesuywd iesangaassgnTutsdultaud
Fasadrstunardesloudnsludneyulasdaadadavialudnvuzier funislou
nssudvddafnaaliidussailuaieuddn Wy vussunssufignadrsdunerueiaily
Wasuudasteduda uie daudadlifiaudanluanveadu uenaintuenudaduglésu
naUsglorinimuninaudinanegisteriesdisdnumzainulifisusnavoming nns
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Antuvesanuduasesdnsaialmifiiunisdua sesansvesinssans uasavsniaasugia
(Economic Rights) ImaLa‘wwmsﬁwum%’wéﬁumﬂﬂ@apmzmw%mﬁwéﬁugﬂﬁmmﬁaﬂu
AWMLY “@NdENUNIUINNTTUUUNNVIN %qﬁsﬁumdauua”ﬂué’aﬂqwmﬂﬂgwmEJ% The
Stationer’s Copyright %Qﬁﬁu1ﬁ]'1ﬂmii’mﬁaﬁ’ueuaa;ﬁa%ﬁqmﬁmmﬁmmiuﬁL?Em%’aﬂ
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‘1/|LL‘I/IR]NVLWJUNa‘diﬂ%ufmﬂmuwmuai’mﬁiiﬂamﬂlmL‘IJ‘LJﬁﬁaJ

 Karen I. Vaughn, “John Locke and the Labor Theory of Value,” Journal of
Libertarian Studies, Vol. 2, No. 4, p. 312.

> Bently Lionel, Uma Suthersanen and Paul Torremans, Global Copyright:

Three Hundred Years since the Statute of Anne, from 1709 to Cyberspace, (Cheltenham
UK, Northampton MA: Edward Elgar, 2010), p. 83-85.
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5.2.1.2 nqufin1suanildsy (Quid Pro Quo)
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UnngruneIudsiuuuavansasimdnnismengruiaiiieiinunimin il uidivesnu
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nguaneimuald iesnwligmannisadanuaunassningns

ndnAnuaugasevinednserananldivinnutuinainivenise
mslavs TS ionAnuazdmnglnuasune Darcy' dilugmssamauisuouiuavos “avs
N0~ wavesdiladeadiasviouliiuidgmnslansynunegdlifivauinuayll
milsiasrlevdarssusfidmalidunisldaninengminglunsiiedaaumieden
Ussiiuhmuaiianunsadrsdeninnisdinanidsedand uazdlinisvesduasiifimin
Hueeneds dwaiﬁﬁmiaaﬂﬂgumaﬁwﬁ’aﬁa The Statute of Monopolies 1623 Wagiin
nganefidslngvirunilsifidiusudfgylunsonsrauagsimmnde Sir Edward Coke 1an
ngvanefiiinaudaauluizesweuiunuisdnsine Ses mafmuanainvnanslisite

s

Wies 14 Y duauiilasuanuduasesszfealudnivesiuseivgiunise uasn1susshivg

]
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azfoududdnl fvdavarfioadudouloiinguuneimunl’ Ssiivarsniadrudaimi
wananafueenlu! wilpeaguanunaingnivualeglugluuuresdosniiunenguuiey
Hudaulng uazndnmsngunendudiutios Felutlatuingneldianiuluniuii
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nsiflesiifeneduieizesdnsnusssuvAthluganslumansugia luntsdeSes “The
Wealth of Nations”'® vaaiunlidsnasanisinudesssuunandsulunguaunednsdng
LAZITRIN TN UTIUYDITTUULATYEAD UUIARYELYEHLNIaseg1snlut U] TR

geamnssuludangy

1 The Case of Monopolies, Darcy v. Allin, 1572.

7 pllun$ ynsduns, Sraud (eessai 13, u. 187.

'8 Adam Smith, The Wealth of Nations, (London: Everyman's Library, 1991),
Print, Bookl Ch.2.
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UszhugAnAu (Reward Theory uag Incentive to Invent Theory)
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w%’wé?{umaﬂmmwﬁmaﬁlﬂu%’gﬁsmgiymawizmﬁ?ﬂ%ﬁ’ﬁﬂuﬂ A.f. 1787 finaneidu
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Y Adam Smith, /bid., Bookl Ch.4.

a s a

20 gfiuns unsBuns, 97947 189507 13, . 189.
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% International Covenant on Civil and Political Rights (ICCPR), Article 4.

" Article 1 of Protocol No. 1 to the European Convention on Human Rights
Guarantees the Right to Property; see also, The Universal Declaration of Human Rights
Provides, For Example, “1. Everyone has the right to own property alone as well as in

association with others. 2. No one shall be arbitrarily deprived of his property.”
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health.”
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¥ Ceéline Brassart Olsen, “WHO - Plain Packaging of Tobacco Products:
Measures to  Decrease  Smoking Initiation and  Increase  Cessation,”
http://www.euro.who.int/__data/assets/pdf file/0011/268796/Plain-packaging-of-
tobacco-products,-Evidence-Brief-Eng.pdf?ua=1, April 14, 2016.

>0 Celine Brassart Olsen, Ibid., p. 2.
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>2 Australia Government Department of Health, Tobacco Control Key Facts
and Figures, ABS National Health Survey Comparison Table 01, 02 and 03. Available at:
http://www.health.gov.au/internet/main/publishing.nsf/Content/tobacco-kff.

>> AB Report, China Rare Earths, para. 1.15-1.16.
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“Panel accepted that smoking constituted a serious risk to human health”>?

% peter Van den Bossche and Werner Zdouc, The Law and Policy of the
World Trade Organization, (Cambridge University Press, 2013), p. 554.
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and regulations, adopt measures necessary to protect public health and nutrition,
provided that such measures are consistent with the provisions of this Agreement.”

" TRIPs Article 8 “2. Appropriate measures, provided that they are
consistent with the provisions of this Agreement, may be needed to prevent the abuse
of intellectual property rights by right holders or the resort to practices which
unreasonably restrain trade or adversely affect the international transfer of
technology.”

™ TRIPs Article 17 “Members may provide limited exceptions to the rights
conferred by a trademark, such as fair use of descriptive terms, provided that such
exceptions take account of the legitimate interests of the owner of the trademark and

of third parties.”



209

a

psdUsEnavdusien e wnsmsflaiduiiesnifutursdosd
msmilaismausglonifuroussauenimonaiosmnenisiuazvosyaaadiay Tudwd
o3uneliin ussyATuUUTsULazIIAIIBuIATesdBusenliinslfieTosmane
mMsfmauinguszasiiieusnuezauivideuinsvosnusenangdu Taedldivasuuiasmie
nananiaududiveaiomuslufianun lunemssiudmnundnnguidunses
UsglvdassmeildAnvunduuszesuludinufdiamnssuifmuunndnasening
duile Imsziedesanenmsimdaimihfinuinguszasdvesnuldey egslsAnuufias
lailginssiamsliunsdudmalinsinihiiveseiommneisaesuiuninafueiaanas
winsanasiiidanansnsensuldlunsngring mseedlussduiimunzanuaglddadiu
PAUVEnNNITasANANAATEINNANE eiTesniTutduuenanasdivenaaTuayLLEY
é’aﬁﬂmmstwanUszL%ﬂﬁﬁgﬁj’mﬁmiiaq%’uﬁ”’wmﬁamﬁwé’ﬂsummﬁmiamﬁdaﬂ WarnT
5995UN5ATRENLIUNVRINENLNUTINIINITA1BNAIY Na1laeasy a9AUsENoUIINIY
waUsyloviiduveusssuvesinveadssnensiuazyesyanaiiamildignazidalneiu
ANV T AN

< v a v A P a
Tudszinudweisesmsldinsamungniselagasnainnisgnin

17119 Yyafientilude 20 “nisldiasesmnenisalunianismasgdedigninuinsedialy

Y]

auwnauralaetaimuafiey untyaRteauiiildderuivdeimuniimenisidsiuiu

A
£ '

Mo ) 5 A 1 Aa A a a v oA a ] Y] = Y =t
LL@iNL%@MISQﬂU YIAAIDINUNYNUIVNINIINHNANFUATINRIDUINITUU AULAIBDINUIYNTITANNUS

FunInduduasausnissinanmduvesianisuu”

wigralun1sundasdinuazaunin
vosywdtuannsathuldldiutesniuiiduunamevenaiemnenstnu 4o 17 16
Feludsuifiui Ssamnsnoonumsnisidosndasufiosniuanivesdvenadomunenisin
Tneauludanasmafeiunsunesdinviequnmussuyud uasdatuiwaniosiengy
vide Auiyriidudufsunnedienslidesniiusananatuayuld Jadufiuudandnsiae
gguadransEnUntinuazaun Ve wilagnsiagaliiivelaugs

nandlagasunguunensnddunadyaroynnlisgasiawinsnig

9 v 9

U559 MMUUS B ULaELIR TN TDUAETalavsdudesniunBuyatoug1nlisgnIeih
M3 sliundygiivhedvsuniesdifeaeaniilausing ndmansenunodnvednsus
p19la FeatunInInITAInaIeuiindnnisnladausluluiatensunti way

nannausvaIngrinensnddunislainas

’® TRIPs Article 20 “The use of a trademark in the course of trade shall not
be unjustifiably encumbered by special requirements, such as use with another

trademark.”



210

unN 6

unauuazdalauauuy

nslimananisnguuievesnanausndulunisundesdiianieguainves
uywdtiudunseuuunAedifiiiug uinandosdvsuyseruuar ldTunisseusuiennmannig
waznannaudnnguue uluisnisasrsuntyg Weidunssusesitumidadangrnin
ansoltfuvanaiieativayunisairstesniiumanguineld egrdlsAmuilafisinissns
wignalulieadananazaiunsoadedesniiuldyansd wiazdeafinisdnduniseiy
psdUsznauingunedydAnfeutunisiinuamluudunuisnguanedudieg §aain
FoyaiildimsnmduainiliiinsedldinnnsnsussyfasituuEounagunasnsdud
Aerdosdadifiugrunnannsouaiumnasirdisnisauauenguussesdnsoungelan

9ZADINIITUIAIUYBUIINVSNNAUININITANLASUSNNTVBINMLENSNEFUN 19T ya

6.1 unasy

mmmimiﬁgﬁ’mmw{%auL‘iﬁ]uwﬁﬂuwﬂ’mzﬁammﬂiaummmﬂmdﬁwmi
muALEIguIBtasAnseusislaniiinguszasdiienisanuiunanisuilaneiguues
Usgpnslanduiienuddduedneds wnadumasmusnuasduifiosnnsnsfeds
mstsfufvsussafusionguiaduniaduisgjsussadliinnssidauazaiunu tesan
vssydusienguiulaedendunislavansiendsdedanlunsadisanudilafiond
fuilamindndusioguiduauduilaaung liflauunnsnsanauiuilaneindu egwls
fnuaindeyaiild@nununuatuiannsofinsanlduumanmsainsaud-lainnie
nsasednanvalliunndndusierguiluwumianisdndunsiiunisin mslavan was
M3NAINTBIVTENENEREgURE1TARTY wandliliiurugUwuurenslawandus nsaing
sand sadudidlvallivilousuauiuilandu nmsamulumsairsmsnisuagdonansiili
fidoadsnduiisan wav dwalivszainslanddnsuilnaenguiigeiuedisdoiiies
Tasianizognadansuiivuiliinazuilnadfintuduiy dufu devlanldnsevinis
SupsrennuandasieguildinsasanasmaainuassUsuuiiteudlatymiiiatu vh
TinsadanasmsussatasiLuuiouasmsnsthedifeu eussaingussasdlunis

anUSinaunsuslnagngu lnenisananudilainangnanuaivewansiueiinany



211

AENRIAINNNTOUAIIUANGITIENITAIUANENEUTHATIAULY wag Sgaunnla

Y a

ayiAnmslunguineniglusgautu dwalbiiAedeinmduduuanisidignssuiunis

3

a

gRsssunelusgiowiinsngrunelaenquusenindneguiludSend waznstirdeiinim
[igszuunmsfiansananesdnssivdefinmvesesdnisnsiilan Tnenguuesssidugiu
nsuBnndnvomAnsuriongu neaesnguiliulfesaftuldilinsenimenatutsznaude
naIMYBsAUBEsaInTaneLite TagUsrasAlunsvinlinseuaNnnas wazngusnediey
fRmstunaurousiay 6’?’5@LW}wa‘vré’ﬂsuaﬂmju@ﬂa'nmﬁ?uiﬁﬁmié’wqdwmmmimu@m
rguiteduivussytasilnduuuuitou suluisnisairsteduioudndeuiunves
nEnNTVRINgVINY uazndninasinonyRtunasatudedy fanmsaguanudeyaiild
¥msanwuiuudeentdiduanussnsman Taun avsvoudvomdndaumelyaiies
Tisslominnnindauinuduimesduiiiunnntennudananguaedesdniuy e v
nanNaveIN1sANATeanalunsnddun1adyanluusunmienisen was vaninaueivienis

A1YBIBIANITNITALEN TFausiazuSunvainguunelaaguanuduny tadinnsiasiziotng

£
Yo

aziBunlneiuunUydAnasnannisuiainguune wennsasuusziaulacneil

U32N1513N AINBIUAIBNANNITVBINYNUenTndaun1slayyinazany
daandasiunanansuywevy fiugiuesdnsluninddunlynyinnwuimeilafnwiun
& A va 4 o ] Y @& 2 v < 1% [ sa &
NadUseimansuazUSvguy wansliiuisdnyauanududivemindndunis
LARIBENN1NETINYIAVRIYYE TadnvarnesssuvAtludnSuyveyuegmidnuywdvn
autisilaelddndudeadflauveuly Tudseinull sevu Gonfladnauenguiussuie
aruayuInleuydaseasIAadlntunmenNuIteanasUeIny uywddouiiniuyey

q' I3 1 a a = Y] o ! " O o eal ! |
sysuianduinvesdiinuainatiu wannsdinaaulsegniussinnveamingdsusiawaglil

'
] =

sUs1efnevaslafimsiaundunsnddumetagn deiu nswddumedayaurazussinnis

Y

s
a a

89805 AnSUns 30 LATRIMNIENISAT HadeassAnsednsdnsnaunsoiiazlddanau
P X A v o & o o v a a

a319a55PTuLiawad9UselevulaagN9raUs IS Imalmmﬂumwawaiuamsmﬂ;ﬁﬂ Tu

Uszihuilaminanuduawduag19unseninedanslunisuaninnadulanves AUUSUNUs

a a 1

avsusiiissifenlunsnddumslygimunngunedygivu JaduauazUsziiuiu s
avsauszuunguinetygfvutuduludeliauduasendwednsiliyanadudiun
waUsglerilaedyeu sulinuwanansiululuyssinnvemsnddunetygean wu dnslu
wwremIngn1sALAnduilelinisazilndnivesinsadnslagdtns Uaeu euluy eadd
918 Spindunadeszuunisaansidewiielirufuasesninguune esgnazliansus
~ Y 'y A a A A v v A M vo
\eeElAe A uAratiuieNavU Jiasyanaduidnunldiasemuneveswulaslilasuounyn
Tumsnssiudiunslavanaussuunzsifeunidunistesiudnuilimannisduaunasingieg

Feandenunguunetflydnsuyveyuegiugunisuaninuilud vestnsiu



212

1IATNNTUTIAUITUUUE BULAZIIMSNSIUTIAB TR mn gmansmuANEgy
tuflveuademdsatuayy fo Fesnsuntosiinuazauamuosyudisegnglunseues
FoANAAYNINY MUNEIEEVBUYvETUITUR AU AN v N1suan s dud 1 ve I Sneg
drefu fedu Tudsensusniiagyiinisieseid fe nsdumiinsutlunsdfianduyves
Wegosaunfinniy Feandnvaswinnuduiussenindnsluningaunlygniuans
uywerutiy Mndeyaiildvinisfnwunannsowdsesnfuaesuudn tdun uuiAafinds
ﬁw%wwwuLLazﬁw%Iuw%’wéﬁumqﬂ@mﬁﬁugm%LLE’J’@ﬁu waylianunsoegsauiuld ot
detAnnsinmdsiuarfuazdeudoniondnsuywevunineutauelaglidifesnduly
fvsanansluninddunmadyaias Tnemndemuaudamiuiiensesiidounnsesiivien
anSuyweyumiodnsluninddunslggyiaus wszazlifinisiiasanviunanudy
Lé’ﬁsuaqﬁémqﬁm%m%’wéﬁumaﬂ@mﬂﬁuaz%Lawﬁm%mgwwuﬁﬂu?}u 7 Hulngnindadudes
ﬁawgﬂiﬁuéquﬁulﬁmmﬁm’faﬁwm Wy wulAnfiaes Ansnsnddunadymiuarans
uywevuaRnIaegfefiukaranansanyns Nl Tnsnsfmunveuwmsunaiinuadild
ahaussgdlaliundassassalviiamnumnzanluvnsidesmilsdsuslnaludsnuiiasidnd
nanumataldografivsmedadunsdaeuunanainudnnsairsanuaunaseningdns
Feanmsfiiengiudifiuiunaavddiivdnmemadatvayulduinndt idesnnanslu
w%’wéﬁumaﬁiymﬁ?uﬁdauﬁdwé’mé’ﬂwmmiu,ammmL%L%’W@W%’wé%Lﬂuﬁm%wwwu

ANWULNLINULDY

nseszstginiuauaduillaidenienuifnfass ieiansandyni a9
Bnsudlwweniarsanlaeenduasnsdl laun nsdlivils wonanslunsndduneleyy i

17
1l A

aw%uywmmﬂwﬁugmaaﬂfmﬂﬁauﬁ%w%ﬁlmwugm%aaam%wwwu LaziiloiinAana
Toudlasewivdnivaes msfuasesdnsluninddumedygillffduyveruduiugu
mssouusesdviuyveruuseiandy 9 uag niditass mndunsdaudaiuseninedns
uywerudeiy nade anslunswdaumstlygridansuyuesuduiiugudaiuans
wyweruaieiu evuimemsuiledymlnen1sonddanulsuniadninisves Peter K.
Yu ladnausuwimanisuiledgmnsaiinndusenindnsuyvesuenbilunuideve s
ianua 333 16un (1) wdnnisdieaimousnuilinanzay (The Just Remuneration
Approach) (2) vié’ﬂmiﬁwwumﬁw%%uﬁﬂﬁmﬂﬁmiﬁmm'eN (The Core Minimum Approach)
(3) vann1snsentindanIun1Imn (The Progressive Realization Approach) nanalagasgy
Ao LﬁaﬁﬂizLﬁuﬂmmzwjnﬁwﬁiuﬁwéﬁumqﬂfgigﬁu?m%wwmu FBINNITUUY
L?wdauiﬂﬁwﬁiuw%’wéﬁuw{]@wﬁL“f]uﬂizLﬁuﬂwmﬁ?uﬁﬁ/ugmmﬂﬁwﬁwwmuﬁaw a1
fifrdpatngnszurumauitygmauildiauomfiaudsensdisiu uwidlddfugiuas

iU ANSuYwevuiininaNnITiues



213

dwiunsdiiigmiFesnnsmussadasinuuFsulazinasnsauiiieadesmi
ANMINBATUANENGY I TOATURIAIUTDINGVLNBLATEIVENENTSAT LaEngrneAvANS
idlesannfimnuifatesuarduiusiulunaenindiu dunsnanududivesaisamne
nsffufiieseiudldnuindnnmenansluuiegla ey nsadvidiannsouans
anufuiveaarlivsslovianiaiomngvemuldegadun enananlasaguliinans
Tumslfuselonfluedosmnenisdufiovminfusnuesauieguresmuanvossutuly
BanaUsglevimamsugionaznnsidsanduvesimsadnsiaunsaldladunulifnng
Wasuulas egslsfimunsldavsluedomunonisdiguinduoagnasmeutssanamas
TWanifslnefifivanaaniZesansisagy uag duiidesdessssuanslusmdaunssusud
Auvstuiiduduienty msglifnmenanslunndvesduiniuesndn lumemseiy
TIUUINTNITUTTYA ARV ULTBUNAULA buuAaUN T SUUIsdIUlReiivgnanIanguune
advayudunsiame waznisnsyihnainanidliadenudemeseanudunudaUnssu
ms1zdessEanlilanainninsnsussgiueiuuuSuasiUAsulasguuuuTesuanznsdl

ninsldeghunIemunegn1sAvint ansvemsedvansdaliegiduiiy waziilolTeuiiey

N

[

Uinguszasalunsundesdiinninaunnuesuysd A1ukuINIveeUesntiuYaInguiey

D

a a o !

Avavsiirmuninmanssyhitlidadensumsusslevinnauduiidedninuuniveaiives
5611?11/1’%&6131&ﬂ'iz'vmﬂ'izLﬁauﬁa%w%é’u%auﬁmﬂgwmEJGU'eNL%’waqémﬁwéﬁuamms 9zl du
nsaxdiadednd fadu Wednsluaududiveshildgnwanly vlFansluniwdauns
Jyaritimdedaduansludondednisindu Lﬁauwﬁ?ﬂ‘ﬁmﬁfﬂﬁuﬁw%wwmuim‘%aa
AssIAYLE LN TeUTesPLEITUS Y sAe AN TLAaue U1 ey AnBuyuey

e TUMINNUINAIN

5RTAIATNISUTIAS LU SsULazInRsna LT AE e sy wiihaglsl
fiuszdureansnsndnsluanududwedly Selifinsdiievdoudlodgymmuuuamadild
iauomndnafuisanUsens isrzhifinnsinmdussninaiunudeansuysesy egnalsh
maniteliAnewanysallunsfiiaeinnnsnsussdineiuuuiSsuasnsnsiie  fe
Usgmstuliianuesudunnitan ludnifwstiowummsudlotymitausznis
ufinsauniieliAnanudaaunaziunaUsylovdludainnisunian lunfeudude
nafFe MnauNElinsdiveansnisussgAneiuuiSsuLazInIsBuTiAgITesay Ao
fsandasnsusledamenuuunmadildiaueluiemdssnsiu faunsmsegldsu
AuTDUsIINRBuUINIsinaviel iAo Rl iAdeldudiunsusznnsfienaentumn
dienoulfinnInisussytasiuuuBsukazanasnsduiiiendedlifiauveussan faifu n1s
farsaniasuandiiiuduumanisuilalgmitaudsens Tnenisiiansanianse

LASOINUNENTT WaLAYANT TN UM UNUNTAILATIEYU199Y fadl



214

(1) AMuUnENA19IN8AMBULNUTLILNZ AN 11ATNITUTTIT AU UIToULAY
wnsmsduiiieadedsifinaananianududwedufnsdiniesunsnsiuasauans
Jelisnduiiasdostinsdnmvaweduiulunmufimalnasesdnguldvihnmsidadein nad
audgmilifinisnsgidadunisnuunindduvesss Weinsaniwmdnauauga
wpsmsninafiidunsaienuaunasswindnsluninddunasnausslomivesdsnusii
assugalnglddndndstunasiu esaniiunisdahmdnsenidviionudmndsd
uaznaUsgloviuvvudsansisngy madweuiasiiglisgireavawela  Tiud iles
dHosnmalaifiuhimanaisgasdosiuinveuluinnsnsinuasrsduileduasesusylon]
Fruguamliuaussrsunisluly uenandmaunasesdngquivlianufiuduiuly
Ussifiuvdnnisdeasaeifilimanuiuynnsdinsdosdinsvaireainiy esnassios
Juagiulszduresnmanuudesiudulssiueda didunavosnisiufusgenaiing

A v = o R I3 a &£ Y 1o Y]
YALVYNINKIDUDY 'VﬁaLLllﬂigVNVLlIllﬂ’]islmLGUEJLaEJﬂa'uﬂiﬂLﬂ@?JUIWLSUULWEJ’Jﬂu

(2) PunENNIIMVUAFNSTUANAITIAINITANATES UIMTNITUTTAAUTWUUITEY
LardININTBUMNEITedAssnANSTuivesnsuaIamInensAaravanshy Taglad

msns 1R dudly fetiu nsasanuzaududivesdiasldsumiuduaseaduLiy

[ '
[ [

Jefiansanlannsglanmuadnsmmsnddunsdygrinndnduluseautua Taeariads

VANNTATNANUANARTENINENTU

(3) MUMENNTIATENTUNAIRIUM N UININITUTIATUTUUUISEULALUINTNNT
duiliigades IunmsativayuanuunAniiesnsfuasesiinvioguninesuyudsudu
naUszlovddusinvesyed nadfe uinsnisdinaadunsujifnundnnisadieaiy
aunadiliaudfyiunisduesesdnsuyuerulniulunungmne Slussiuianduld
Tuuminisduasesdeamsuilaasguiuldidaiuieiannisresaunmayudluoues
desanaudeyaiild@nvuiundnfasioguasdimasunsiodesranouyudidodld
sraznalunsuilaniireutiiauny ildnsmuguiinansuslaalishengumnedslasu
ATAUREMANNIAATEsAE SIAUAr ALy weruTueg19Es seilidlefinnsanaugly
funsiauansluninddumslagainelinseuvesdnduyveruuds unsmssnanidu

nsasuanuaunasednsuyverudu o lnedddwausylovdansisugegiainzay

A& a a

nanlagasuliindnvasanududivewmsnddunstygrduaniuyve vy
flagnnsznuwsetiele insesgilansnansluninddunadya ilignsednsdanunse
wansnufuivesaslivusslovlduiy S snsnsuiteglddnduiimanzay
assduiissmsanneudnivesensudsndusunsdiuaciy Weusslosiurdenulusnuy

AN TUAUIUMANNTATNANUAUARTENINENT



215

Usznsiiaes AMuYaURIevaninasinian1sdvesesdnisnisdilan 1nsns
UsT LU UGsULaznesMsBuTi s desdufivssiumsinnsanitiedestundninasi
MeMIRTTanun 3 auddyaman Taun anumnawhluindenBganinsuagnisdn luum
Tosniumnly anuanasitdenmstedulfinnsmsgueniiouasauounsiofis uay Amen
avivheguassamanaiiaienisdn dasdesiansanuiunvesausdyyifinansiuiu

Usunudnfivgsesinisiiansandutuduegdosniuialuauanunnaiunag
9o 20 (0) uazwenlealudausdyqyratudu Fulosniuinly e 20 (@) anunsaasuauld
31 wnsnstesniiunsgasiaiiesniundninaivienisaiity szdeadunisadiaudie

3 I

mgUsrasiwirnudndulunisunlesdin wiegquamueiuywd lneunsnisfinaivzdes

e

[

Lifldnwngdifntunianisd Tnghiaummaunaiioduigld vie Antunmsunslasening
Useinarng 9 w3e felitinn1siniuninismegiskauls mnUfuRniuesdusenauwms
nninsudaAlifddeludennasatiuifivsgnimiuioudlvissmaandndiunsld
mnderrudnsfuannsafinsanuenosdusznauld dail

(1) mmsmsaudesniuazdeddaldldluludnvasiifindunisnisdn Tagls
aumvmanaiesusld nanfe nmsdrstesntiuasdesliifuluegradouassuaglianunsg
vssTguszasdumauaticald dmsulszfuresnninisussytusiuuuisunie
wnsmssuduihediiouiuiivguasesiuitdrenisundesdinuarguaimussuyud
uenaniinssramaraiinadslinadnsatiuingUsvasdiigeiudnie iszdinsdinw
uazdsanuImdsnniinsdsiuldinnsnmdngn uenandanarudenisuilnaengy
anasudr Sudumsatvayuliyanadesnsezidnnsuilaaengudnde daduiidnlalén
Hunasnanamhaulavesussyiasifianas suilufedennudufouuszneuiugunind

wansliiudunseanNnIsuslaneIgu

2) snsmsnudeeniuasdeslalluludnuueifafumenisiausinela
sswinaUsemesing q Adaanunisalmileudy esdUszneuiifuienisialdiinisdendsy
AvRanuawisnsasetesniutiu Tnensdlilefasanmundnuaufifessaumfnuiios
(National Treatment) uag wénuaufUReg19mAlaiiuainueyLAs11os (Most-Favored

Nation Treatment) 4&3WUIILINTNITUTIUTUIRUULSEULAZUINTNITRUNAL I VRTINS

v v

Gaauldvamandaainnannielusy wasmindiuaineesy day navesnasnisteruldiv

[y

Wandagiegunnulinegrainiieuiu dwalviunnsnisaenadnlilidnuagvesnisidenyse

o
(3 (Y L4

UAnunguuny ins1endnduaeigunianninaeanisiviinisdmuienieluszasdes

'
(% (3

UfUAnuesdusenavvesussydaeinguaneivuabilagliiivesni usgawinieuiu

3)



216

(3) namsnrsmudesniuazdesldlaldluludnwuz neliAnn1sindunig
Msfeeaouwsidaazdesinnsanyszneuiuanunnasivheguassamamadasenis
HoN1TUINNDIAUTZNBUNINYMINIVBIAMUANAIFINGNIUEINYTY 1NATNITUTTUS U
LUUSsULazINAsN1sauTAstedildinndenuseitilumanadadesanifuinnsdadu
T¥neludguazseninsfgednavinfiouiu uenanidadunisairanasnislaediveua
atfuayusgramzaniazliifuaudndunuiinnuanamnadimunly Fadusiune
meluvesizaudnusagigiastydfmungunesududesniuhlulundydiwide 20
dovtissualfdwined “lifddalufennasatuifivvgninnuiievudlissnaaundn
antunsla”

(@) wmsnsaseieTnguszasduiinnudlulunisundestin wieguamees
¢ & , LA = < = My oA o . &

wywd Ysenuludiutiaziansaniesavsenauamieiinguuiednld e “arudniu
(Necessary)” @eann1sdansieiainanidansvesesnnssedutefinimilnlansausenauun
gosdiu laud dausnuinsnistueenuiieinguszasdlunsshudinvseguainuesuyyd
=t v ¢ = A A A Y &a d‘ 9 i & Ao
FIUNINITUTTYIUNLUUS HULAZUIATNMIBUIN g TINTgINIINEoIRna T Uy
BEYUAT WaY d1uNADY UINTNITFINANIUUANNTIUTIRINQUITasANTTTuAuelillay
U3ysal i Azdadlianunsaymuinsnsmiaienduy (Altemative Measures) svauwnule lu
drutinudnu1nsnsussyiudivuuissunazuinsnsduiierdesdiaaig “sudu” sy
ngvue ins1gdussdaadunislavansiianilafiadismnudilaiealviiuduilan dedu
derdunistestiunisidlaiindsdedinediinguuuuvesussyine dadunisuansbiiiui
lioramuinsmsdunaunuiieTsduiuussydadilasn sistiunasnisthadnsioudadunis
a519aUnsENTn e UnT1EINNTUSINAGUAE1EUBN NIMTNAIY NA1ABTNIABINIATAS

lasufiuusIqingUssaenn1sAuATRsinwasaunMiILN1SIN ARSI

ndayaiildavihnisfinwandvilidiiudinasnsdsnaliugifaudesniiy
) @ % = v < o g ]
Mluvesanuanamalyindisnigaaninswaznisan msisduninsnisnindusenis
Undestiianseguamuasysd ien1sussaingUseasdlunisandunanisusianegues
Uszrnslanlviantosasnnanudilaialudindadue delieianuinsnisnisdenduite
UsTRInQUIEasAuiediule uonantuinnsdalinangundinermansnaumeauna
Tnsuansliiupnudenlesinnisusinaenauazneliifindunsie lilasunisatduauuuas

duilugiuanureusssunuauanasimenstaduldunsnisaveundisuazaveundo iy

1%

3

MatlinesnisaenaIniaziidnwasiniunansaeg1anatianien1aey win1siafuged
Auiilafuanudnduauianuanasitmgguassaniamaiiasenisdn laasamdninae
10113 Nd19A9 WININITUTIVAUIUUUTEULAENIATNTBUNAEIT0T L lde19 A laly

VANINATINIINITAIYRIRIANTSMIAlanzgniANuie Uil s gaundndiunsia



217

Uszn1sgavineausauienaninasivesnguaneninddunielayiluusun
wFeaanenisdn Tudmtandunmsfinsanuiunveangmneniwgaumasiygiduans
dnwalsnwstadumstyaRansnsguouliluguuuuresngmnesewinasema dud A
anasivheansluniwdaumalyyffeatunisii SasbiuldimuundygRuisngmune
avBusifieadiforvesinsnniomunensiiiannsaufiasyanaduilidnmnldiedeamne
vosnutuildgnarsazidaudvsznisle esananifinaridudnsfinguunsueulin
dnwazmgnsalnsaiunguineldelszimansielridvesinwanivesmudad uauas
Usziiurvanslunsuansnnuuidwesiigvssdnsiiogudlasitonieliussloviinm
nénnaidemdmamngmnenindaumsiygy danfu deduinsdssuouliieldfusenin

|4 v

avisveaenvumeiulianunsaldduiussnasiaunasnismunguuneduiiingussasdiionis

o w o

Untlosiinvzegunimaesuyudsudumihndfgyvessy

wanaNUmINRasaa Uty gRwistesniunnguuieseuliniuaiuen
awsUduulagug ey s lRsFas19U1nINITUTIIN I UL ULAZUIAIN1TDUNNEITDY
Lavsdruundgeiinannisasistosniuiill a1udes 8 Nlvg1unasgauninlunisesn

2 & A v ! a ¢
Wn3N13 138 ngrineduluiedunsesasisagulasuiniswasduasuussloviasise
wazUNUQIRNT3a5 19U NLILANIITDINY UUNELATBINNIENITAT AUTD 17 NANUALRSE

A Ao ° v v Y Ao & 1 a ada £ « Y v oyt I3

dunnilounanuualiddesniundndnsednsNiAnduainiaTemuIen1sA AU sELAY
Fean1suntastinnsoguainvesuyudluuiunnisaisisaguiuilasumiugeusssuaiy
UNUefAlAeuiy AIUULINTNITAINE1ITIYBUTRVANINAI WAZTRENLIUTBING WY

ningaunstyan

nanlavaguidefinnsanegrauesdsmmudoyaiildviinisdnsmundy il
annsfinnsanlédn mnsnsussafusiuuuiFeusazinasnsduiiisades dgildaiamna
sunelafieliAnnisidondseAtd uidunisnseimuundyaAuiinguunesening
Uspinaiansaunuanasiidensmuauetguresesdniseunilan uazaumnassEning
UszimamananigldosAnisnisiilan sdsldinnsiasnudnnisnguuieningaunis
Taludnvaznisuansannuiudivesdndsududnduyvevy oty WIS IAMaHS
mengrneveandnauddulunisunlesdinvsegquainvesyudlugusdudesniiune
VANNAININITAT waznannisveanguuensndaunslayaseninsemelunsdluss
FausuvuiFouresndndusionguiuduuimisiiaunsassduldldaunguune il
wonmileluanuuinisnishimaravesniseniiuwds vsunudnuanguuienlaling
gauunwIAnAInanelime envnanldinuasnisaeananiladulumuesdusznoues
Poaniuiissegiudies widulumuesiusznauvasunngmnevandneie



218

6.2 UBLAUDLUY

nsfnwimudeyafinuatuilfinauerliideldiunsnisussatusiuoy
BrunazanasnduiifedesdiaurevssasilunadiuresngmnesswieUsane uaz
npmnenglulssme Raftegluuiunvemdnnisnienguane wdninasimisngmanesaly
fefsnumengrang aisgiildduiunslunmaufifudaeda fo seawmadoiduiiun 3
TunandeunguuneaussydueiwuuieuilasunseensuiasdaaReuifnisdilungmuneg
meluresigdu 1 fe Senunuatsuilfiiaueissngulugunduaninuesanniwglsy
fufTRnguuIsresanaIn fe Directive 2014/40/EU Teisansiaildnaundulsifnaf
anslunszuaunsyRsssunelusglasnauuiTminanegu evelienidnifinasungmaneg
atufanan weimAnnwiiaeildinsdnduidululuiismaietuiingrneussy
fuduuuiisuianureusssutazdonndesnuuntygRvemaninarinianguuie Ty

nsenUsEAth wazlanuminzauladndiunuvananuliaunaseninedvzdniieg

LWINNSANTIUNTRONNVUNBUTIRNUINLUULTEUTIAUTIY F9aUAITNIL QN
gaolhidunuuegnelunisufiinnu dadu dmsudeiauewurlunisadanguuieaiuay
gnguieTeduldiuussadaueiludnuaeussadusiuuuitey msagdesiiidunsmuvaniay

'
U =

Pogniuninguinenddgauidunseiaindeyaiauatviliaue Iseavidunnwolull

(1) ngraneiiadsduazdodhifinindenussAtRinundninusinisnisd g
uianasnsarasstulasfivaaativayunnideds mndunsdenuszivaliandy
nydlanulivinfieuseninduinneuenigmefunundnuau juRessmdnldfuainy
oYLATIEDs 30 nsdlmnulivinfienseninsdudneueniguazduineluigaundnua
UftRogsaumitudios soudidnwvasiliveusevdninasimensduaransngnlfuds
Ianunsaenidnunsmsnainailaiase

Y [

(2) NQMINEILFBAAITINENNTUMINgVENENINEAuNa Ty Ieiednye s
wanaaududrvesiiiudniuyvesulsziavmis Faifu nrswanansdendaludalal
ansansziinld egndlsimuminiinnudndussdeseniiudnidenanazfenseinlaed
Wignaatuayy danumiizauwaslidndiunundnn1sasieniuaunasenIneans way
Ug’jﬁ’amuLLu'mwﬂ’mLﬁléuﬁaquLﬁa?m%slum%’wé?mmﬁ@mmzLﬂwﬁw%mgwmjuﬁmﬁﬁwm
fuansuiindu Fennfinuatudlfinauetuasiifiosdvduyvesufefuiidsimnaios
weilawanifuiuld uaznsenifuuitusfeadussoznaniiante Snsvaeiivangay

wazSnwligamannsvesngranenindaunadynuas dnsuyvevy



219

(3) nuuneiiasatuariesl foRnunguuneudunmdnitlisiualidian du
ngvneszninUszmavdenguinenielulsema laglanigeg1adamninissadesniiu
pungranuazdesiinislduaznisiiauetiunsiasa warlunsdliazdesinisfinuiuun
manTileduvesesdnssfuteinmuesesdnisnisdlan il eliifiufanuimianazuium
mslivamavnanguneiieyszneumsirungmuneiivydd dezddinaUssansnmues
nanefinstudenurousauuasgnldudaldend du

msafiunstaiuiuldduasgiuszinuunannuldsuatuidaiuingieeg

2 aca = v o < = & a wa &
Judsimanzauiigalunisasiangnuigussyduginuusey nszdunisufdfniuns
wannaiLaznann1sMInguueienafivssinuinmivussdusiuuuisey agslsiniy
LInen1saseInsmMstumanmsiauddaglviinataduiguaediuansn1sussgsine
= A A oa Y A wvo & Y o= & = Y o =i
LUUSBULAzIASMSBUTAEITas Nlmiaueintly avdesiiasedntiadedunnuiausenisi

21957Ule F99EfasiuIRaITUIUTENBUAE FaTl

(1) Fudsnafnuatiuiiduaia sshifididadueenanesdnsssiudofininues
psdn1smsilanlufesngruneussafasivuuFeureseoansie inouiideinindrso
e 4 Yefinmlutunnznssunsitadedefinm Fiddtededindnaniuussiagu
A duiiugruimasnmsussasusiuuuidsuuazaasmsduiiifedosdiaureudie
ndnnmsinienisdvdelal Fadinsannisalindidaduasiidutasansl e, 2016 Fai
Sedihinsuiuumeesiidadefananasduuls Sulamudululiisidadednan
wiinmslduasmsfienundninasimisnsiiuansseaniuannamatul edlsfnudedils
thiaueluludiudeinminfuiinwazaunmueayudfisgaudnsnadumanalunisaing
Founiiumude 20 (@) amruanasunadiu azdiuldiesdnsssiudefinmuasesdnisnisd
Tanduunltufiaglvansdmiunseendesniubesdinuazavawvesmyudiuvesizun
B9t fatu nawddofinmfoaduuldufiesfinnsaundmnesnsussydusiuuuEsuuas

11M5N15DUNLNLIVDITANUYD UL WA NLNUNNIINITANVDIDIANITANSALan IaLuLReniu

(2) Felduduferiunisvimihfiveasiosmunenisdn Fedidiussinuinnsanlai

< v a a a = o Ao Y -
LATEIMINENTATIAANUUTEEVTAMAANANNUITING 1ATBMUNEANHTULUUAIBN YT
DNEANEAT JUAINYTERAYS wasdduvesussedue ndeiissasemanednite1siuy
Y83idnwseanty wvilvguslaalinnuduaunasiiale elinsduaunaiiniinens
Andulsannvanensal Wy nguyaraiandanizdduresussadue nauyaranandanie
JURUUYIAIBNYS Y50 NHUYARATNIANT RN UN NUTERYS 189 Na1fe ANAaTNTalY
N5IMUNFUALaTUINTYRIUARRITanatlUmie Jadlaudonalduselesiannquyanail

\eatuayuveliudwatuIneTomunensAllasnsaimtivewuls



220

agnalsfimudaniiasizilindludiuassdnsuazusunnisinnidiive

\BmNIENsAInINdeyavesuatuiliiy awnsaldudeusaiiudananlaiinisdidanisld
4:4' 1% ad < Y o= « o aw d R
wsaanen1sAinsdiidululneveusssuud FediuniomuneAidmasvioagiunin
farsanemglyyrunill lnedildmiladnguuanatirugionadiliunaadiulngvesdeny
[ < Y1 a Y] v o Y= ! ' a 14 14 =1 a =2
Avziiulaindygouniludesuitennuunnaneseninadudilaeg vielininluiaisanis
WANNITBUATBIMUIENIAUTENOUM BluIzBuunmladnauBdy mszludseiu
v A & v & A q v 5y ° N ]

nihfiveaesesmnensaluluieliyanaliduaulunisduundumvseusnis uiveuln
vesdsAldduuntuilasgrarainvaty lidnazidu M deanu asdyanwal nieusinsei
Fesiunduionagniinnsanluniesmnenisfld na1ife ndnn1sveanIsananensn
filvusuanuauszn1slaaednazaesilinesunea1Usenouiun mUseivg wse azmedl
wsomineAUszneuiudeniuisagldsunisiansanduasomunanisd Tunnsaiu
v = I 1 = aa o ' =3 YU a = - Yy v
PuiiesegdlnegrmilanfidnwazusanzNenalasuiansanindunseamuensAlauwas
=t & Y o A Y o A = o ° Y
Feagwulandiaemungnisanduiuanidenaangidowanisinsasmaneaningy 1oy
winlddalandaluguuuutduudinmneanuinesomueaviovun aunsainiiives
auldtaedslinavgniesnudeyanlidnwiun dwalinisirdanisldiniaanunenisindu
N13Y0UMIENSNNUIUAZNTNNITVOINYUUIBIINLANTUTINGLATR AN A AT FULUY
MIBNYINANILILAT JUAMUTERAYS wae AdureuTsaium Iivdeiieuasoamunemiy
wsesnneAngaiminfivesmulsegluivesiueddaglididosianidndu nquyaaaid
Tymdrsdunfianudndunzdesusudilaenisdeniuinindiuvennisanunes ieli
autasliiinAnudvaulunisidendedudndniudengusiold wenainiin1slaungadn
wsesnnefgniuasunladldlimiieuduiigueldaniunisaansdeulifaunsalaudaledn

nsvesuannzileududndaunguunefissueuli Feigidnsenivavsamnanladuies

(3) ngraneAIVANEIgUIRBIfUUTTSueTlus e dnslnedu USEmuas
oguldinsdaviussyiueivesmununguisatiutegtuditdulder fe lannzanins
asthediftouiiuszneulufedonuuagguammsiniy egidlsfmuniglusesussyfusi
finswdnduietuiléiouauativl dwivusstusiongu Marlboro léiinsufuussly
swazdenlasmaifiungUlseAnginisdunudaiududivesfidou aainezdunis
adegudananliddnsarnanzuarliiduiianswesdusing lnefindrnimuaiiindu
Tudureseuvssydusidluuag nszanuwosdivieviudayuily ddluduiiidouvedsly
Judedaunnitenaliegneldinisdafurenssunnunnasinfien1sAIuANEIEuvedndfnTs
aundelanld agralsAnudafiinaveudiiinsevarunnasy Wun1sUydAuuinienis
musueguiilislenalifimsliuagnisiauld SdusgiuigioyRmangmneinasing

a s

aunsiunsldgunmussivgniidnuarvsaniznglugesussaiuiogisls

<9



221

UIFTUIUNIA

yilsdowazunauluniiede

v

Insnguel AITNAY. NYMINEIENINUTENATIAI8EVENS ENSURT UasLATEININENITAN.

faa

AUNATIN 5. nganw: drnfuntRsssy, 2555.

ALY

13UTEN Sy, nQMINEUNeeAN1sN1IATLaN: NSAAINKAENITIASIEIUNTEY

TUNATI 1. NFaNN: ARFans UnIne1desssumans, 2559.

a -3

UNG AUFUNT. NONINEIININIUTHNA LaU 1. NUNATIA 9. N0 drlnfinsilisssy,
2554.

dnsfing wingnn. dvsiasugAmaninisdled. NuATIN 8. ngawmne: drdnAuiuisgainsal

UININYAY, 2551.

o/ v U £a dy v & a 3 5 N
logom muzTyny. Anvugvenguueningduniatygl Gugiuauimll). fuiasan 9.

faa

Ny denailfsssy, 2555.

unilS g3ue. Lecture Notes NMINEsENINUTEINA LaY 1. WUNATIN 6. nganwe: dredniius

YvY, 2552,

. Lecture Notes N1 nINaUssine Lay 2. NUWATIN 7. nganns: ddiniium
YTy, 2552,

CAnSuyweru: wulfakaYNITANATEY. NTUNNT: AMslAA1aNS

Mﬂ’]ﬁ%ﬂ’]ﬁﬂﬁiiﬂﬂ’]ﬁﬁlg, 2549.

v
¢ v A

Vivrdly nodgls. nguuneAswfaTendtalsene: GATT wag WTO: unnald. fiunasen 4.

N3N @Ay, 2556.

o
(% L3

U380 inwuning. DAUSHe. AunAsei 9. nsamne: 1asansinsagionalsusenaunsaey

AL URANENS UPINYIBLFITUANERS, 2551,

aneA Wealne. AeSuiedmngmeneuns nanyily. fuiasan 15, ngamna: Sriiniuilaauy,
2551.



222

UNAIUIITAT

QHUNS Ynsduns. “anuduiusvesnguineninddunielyyiuaziuifniasuganans

9

& " a < = ¢ a o o £
NM51i09.” sauunmnsigInsiesiulenia 65 U 919158N85Avas Jausaian. 159
Ruriipiaunan. (2557): 179-210.

41993 A3, “1ATIN15dTINYUUIEAILANEIGU: N15TRIAREIAULATAITNINYIAR LU
islszma wefnwianulululalunisfuases wasdelenaunimuesdguuasliau

5 1 a a o A 1 » 0. .Y a
Una N’]‘Llﬂ’]i‘ﬂENF‘]W‘Ui‘t}‘l/l‘ﬁi@ﬂ’e’jll@@ﬂ?ﬂﬂﬁilﬂﬂﬂigLVI?TIVIEJ. aWUﬂﬂ'J‘UﬂﬂJﬂ’ﬁ‘Uﬁiﬂﬂ

ggU. NUAIUANLSA. (2556).

OATUNS F5318. “L91909ENSlunSwIdun1syadvunuImANuSURAgaURDEIAL.” 213813
Udeans. U 43. adu? 4. (2557): 917-940.

(% £%
a

1990138 B9rlla. “NYVLIEIINIENITIANITVINYBIUNTHUUSHUNTDFDIYNTUUULINTTIN.
N3asifmans a1nsalunndnendy. Ui 30. adudn 1. (2555): 49-70.

Anednus

iiTou tMuguEn. “anunnasitmensnddunistdygrnineltuniseiiulssnalng.”
WPANUSLINT R AEERAERT NNINYIEEEIINAERS, 2545,

quwa AglyAudan. “vdnuerareinsAuasesdnslunindaunslayn.” quiinus aue

v 9

TRANENS UMINBNFUTIIUFEARS, 2552,

ugsa Wudunilann. “N15ANATeIdIuYIENaUYRIAUAINTBUTNIT (Trade Dress).”
WeinusunUnde Ausliaans Painsaiunineldy, 2543,

Aa dnslean. “n1sUeRulduInsnsiavgurastennasitsednsiuninddunisdyyn
WNeaRuiunIAulTEmARS iR Anwinsaldnsinsen.” InerdnusumUudie
AENAAIEAS UINeBeLTaslung, 2554

AU WUEAT. “N15ATUANNITAUATUNITVIEMETTNITLUTIUAEULATEINLIENITAIVDY
QAANMNTINEGU.” InginusumUudn auzdinmans unIngrdesssumans,

2556.



223

WNE5IU 9 wazdediannsaiing

00ANg YAAINIA. frussrsuazionansUsznaunisaeulutuiioy v Jayminguune
niwdaun1alaey (. 654). ndngasildeansunidudin angiliarans
U Inendessumans. ussereiloTuil 23 dmau 2557, FouiFesuazaguen
ussenelay aigniud wewiusdeya.

% L4 1

Fsvinid agavune. USENUMITeaseanTensansIsuay Nl eanUseniAnInARauuY
= a Yy o ¢
YOIYNIVUIA 85%. MIAIUIMNINIVING NIANATVRY WTO Wagnginausin1snivas
AuAe1gues WHO FCTC: @ngvesusumymns vie ansvasigluniseanusenia
OUUUTDIUVS. AETRAAENT UMINGITUSTIUAIANT NTUNNUNIUAT. 2557,

[

unils a3y, AuTTeneLazienalsusenaunisasulutuseu 3y ansuyvevy (1.746).

a

nanansifrmansumdadin auglienans unninerdesssumans. ussengidloTun

o

20 weAnTew 2556. SeussazauAuTseelay aigniud wadiusUya.

Uayod vensUsElasy. NM1TIATElaYASRNLEANDgRE: WIAAKAEUANNITNIeTNA
Aans. Lenansusenaun1suseyuiuteylyanesnuitndaiunsesyUydf
AIUANLATOIALLDANDEBA W.A. 2551 (JUW 1). 2558.

QHus Ynsduns. oxnsdngrinedussmannAFieurwInieeay 85 vurasunIsgle. N1
EIUIITITING BB UATRMLNENTANAUAYMITBITTUR: UNSEUINUTENA
20aMTAY FAlALAMELAMENT WATINNTUTIIUAANT NTANNUUAT. 2556.

BeEss SUgNAN. “Msusmsiansdnslunsnddumayanineteriumelulad.” dusudle
TUN 10 wnsIAN 2558, 9 hittpy/Avww.lerson.sc.chula.ac.th/be/index. php/articles/tech-

innovation/ipr-management.
Books

Alexandra George. Constructing Intellectual Property. Cambridge University Press, 2012.

Amanda Michaels. A Practical Guide to Trade Mark Law. Sweet and Maxwell Limited,
1996.

Antony Taubman. A Pratical Guide to Working with TRIPs. Oxford University Press, 2011.




224

Antony Taubman, Hannu Wager and Jayashree Watal. A Handbook on the WTO TRIPs

Agreement. Cambridge University Press, 2012.

Bently Lionel, Uma Suthersanen and Paul Torremans. Global Copyright: Three Hundred

Years since the Statute of Anne from 1709 to Cyberspace. Cheltenham UK;
Northampton MA: Edward Elgar, 2010.

Carlos M. Correa. Intellectual Property Rights the WTO and Developing Countries: The
TRIPs Agreement and Policy Options. Zeb Book Ltd: London, 2000.

. Research Handbook on the Property under WTO Rules: Intellectual
Property in the WTO Volume |. Edward Elgar Publishing Limited, 2010.

. Trade Related Aspects of Intellectual Property Rights. Oxford University
Press, 2007.

Catherine Button. The Power to Protect Trade Health and Uncertainty in the WTO. Hart
Publishing: Oxford and Portland, 2004.

Edward C. Walterscheid. The Nature of the Intellectual Property Clause: A Study in
Historical Perspective. William S. Hein & Co., 2002.

Ernst-Ulrich Petersmann. The GATT/WTO Dispute Settlement System: International

Law, International Organizations and Dispute Settlement. London: Kluwer Law

International, 1997.

G. Marceau. Balance and Coherence by the WTO Appellate Body: Who Could Better?.
in Sacerdoti, Yanovich, Bohanes. The WTO at Ten the Contribution of the
Dispute Settlement System. Cambridge: CUP, 2006.

Graeme B. Dinwoodie and Mark D. Janis. Trademark Law and Theory: A Handbook of

Contemporary Research. Edward Elgar Publishing Inc., 2008.

Heimann Eduard. History of Economic Doctrines; an Introduction to Economic Theory.

London. New York etc.: Oxford University Press, 1945,

Joanne Scott. The WTO Aereement on Sanitary and Phytosanitary Measures. Oxford

University Press, 2007.

John Tobin. The Right to Health in International Law. Oxford University Press, 2012.



225

Judith Mackay and Michael Eriksen. The Tobacco Atlas. 1st edition. Brighton Myriad
Editions Limited, 2002.

Kretschmer M. & Kawhol F. The History and Philosophy of Copyright in Music and

Copyright. Edinburgh, 2014.

Laurence R. Helfer and Graeme W. Austin. Human Rights and Intellectual Property

Mapping the Global Interface. Cambridge University Press, 2011.

Lukasz Gruszczynski. Regulating Health and Environmental Risks under WTO Law.

Oxford University Press, 2010.

Martin Kretschmer with Lionel Bently and Ronan Deazley. Introductory Chapter

Privilege and Property: Essays on the History of Copyright. Cambridge:
OpenBook, 2010.

Oser Jacob. The Evolution of Economic Thought. New York: Harcourt, 1963.

Peter Drahos. A Philosophy of Intellectual Property. Dartmouth Publishing Company
Limited, 1996.

. Intellectual Property. Queen Mary and Westfield Collage: University of
London, 1999.

Peter Van den Bossche and Werner Zdouc. The Law and Policy of the World Trade

Organization. Cambridge University Press, 2013.

Rudiger Wolfrum, Peter-Tobias Stoll and Anja Seibert-Fohr. WTO-Technical Barriers and
SPS Measures. Leiden. Boston, 2007.

Spencer Henson and John S. Wilson. The WTO and Technical Barriers to Trade. Edward
Elgar Publishing: USA, 2005.

Sweet and Maxwell. Trade Related Aspects of Intellectual Property Rights: A Concise

Guide to the TRIPs Agreement. Murdoch University School of Law Perth:
Western Australia, 1996.

UNCTAD-ICTSD. Resource Book on TRIPs and Development. Cambridge University Press,
2005.



226

Articles

Correa. C.M. “The Pharmaceutical Industry and Biotechnology: Opportunities and Constrain

for Developing Countries.” World competition. Vol.15 No.2. (1991): 47.

EU-US Transatlantic Trade and Investment Partnership. “Technical Barriers to Trade.”

Initial EU Position Paper. p. 1-7.

Hoekman Bernard. “New Issues in the Uruguay Round and Beyond.” The Economic
Journal. 103. November (1993): 1528-1539.

Jerome H. Reichman. “The TRIPs Agreement Comes of Age: Conflict or Cooperation
with the Developing Countries?” Case W. Res. J. Int’L L. 441 (2000).

John C. Beghin. “Measurement of Sanitary Phytosanitary and Technical Barriers to Trade.”

Organization for Economic Cooperation and Development. (2001): 1-19.

John C. Beghin and Jean-Christophe Bureau. “Quantitative Policy Analysis of Sanitary
Phytosanitary and Technical Barriers to Trade.” Economic International. Vol.87.
(2001): 107-130.

Jonathan Liberman. “Plainly Constitutional: The Upholding of Plain Tobacco Packaging
by the High Court of Australia.” American Journal of Law & Medicine. Vol.39.
(2013): 361-381.

. “The Power of the WHO FCTC Understanding its Legal Status and Weight.”
The Global Tobacco Epidemic and the Law (Edward Elgar UK). (2014).

Justin Hughes. “The Philosophy of Intellectual Property.” Georgetown University Law

Center and Georsetown Law Journal. (1988).

Karen I. Vaughn. “John Locke and the Labor Theory of Value.” Journal of Libertarian
Studies. Vol. 2. No. 4. p. 311-326.

Kathy Bowrey. “Who’s Writing Copyright’s History?.” European Intellectual Property
Review. 18:6. p. 322-329.

Keith E. Maskus, John S. Wilson and Tsunehiro Otsuk. “Quantifying the Impact of

Technical Barriers to Trade.” Policy Research Working Paper. (2000).



227

Madhavi Sunder. “IP3.” Stanford Law Review. Vol. 59 Issue 2. (2006)

Margaret Chon. “Towards a Development Oriented International Intellectual Property
Balance.” Berkeley IPSC 2006 Conference. (August 2006).

Mark P. McKenna. “The Normative Foundations of Trademark Law.” Notre Dame Law

Review. (2007).

Peter Tobias Stoll. “World Trade Organization Dispute Settlement.” Max Planck
Encyclopedia of Public International Law. Heidelberg and Oxford University

Press. (2012).

Peter Van den Bossche Denise Prévost and Matiélle Matthee. “WTO Rules on Technical
Barriers to Trade.” Maastricht Working Papers. (2005-2006): 1-77.

Peter K. Yu. “Reconceptualizing Intellectual Property Interests in a Human Rights
Framework.” U.C. Davis Law Review, Vol. 40, 2007 Michigan State University
Legal Studies Research Paper No. 04-01. p. 1039-1149.

Robert E. Husec. “Like Products.” Regularly Barriers and the Principle of Non -

Discrimination in World Trade Law. University of Michigan Press. (2000).

Ruth L. Okediji. “Copyright and Public Welfare in Global Perspective.” 7 Ind. J. Global

Legal Study. (1999).

Shoen Ono. “Overview of Japanese Trademark Law.” The Japanese Original. (1999).

Tania Voon and Andrew Mitchell. “Implications of WTO Law for Plain Packaging of
Tobacco Products.” Melbourne Legal Studies Research Paper. No.554. (2012).

Thomas Cottier and Petros Macroidis, “Like Products”: The Differences in Meaning in

GATT Articles | and lIl.” University of Michisan Press. (2000).

World Trade Organization. “Declaration on the TRIPs Agreement and Public Health”.
Ministerial Conference. Fourth Session. Doha. (2001): 1-2.

Fisher William W. “Theories of Intellectual Property.” New Essays in the Legal and

Political Theory of Property. Cambridge University Press. (2001).

Wu Yifeng. “Theory of Property Rights: Comparing Marx with Coase”. Social Sciences in
China Vol. XXIX. No. 2. (May 2008).




228

Electronic Media

Céline Brassart Olsen. “WHO - Plain Packaging of Tobacco Products: Measures to
Decrease Smoking Initiation and Increase Cessation.”
http://www.euro.who.int/ __data/assets/pdf file/0011/268796/Plain-packaging-
of-tobacco-products,-Evidence-Brief-Eng.pdf?ua=1, April 14, 2016.

Ellen’ t Hoen. “TRIPs, Pharmaceutical Patents, and Access to Essential Medicines: A Long Way
from Seattle to Doha.” http://www.who.int/intellectualproperty/topics/ip/tHoen.pdf,
March 13, 2016.

Geoffrey T Fong David Hammond & Sara C Hitchman. “The Impact of Pictures on the
Effectiveness of Tobacco Warnings”. http://www.who.int/bulletin/volumes/87/8/09-
069575/en/, 14 May 2016.

James Orr and agencies. “China's Contaminated Milk Crisis Grows as Tests Show Top
Dairy Firms Affected.” http://www.theguardian.com/world/2008/sep/19/china,
December 25 2013.

Mark Davidson. “Why the TRIPS challenges to plain packaging will fail.”
http://www.mccabecentre.org/downloads/M Davison TRIPS for website wor
d format - 1.pdf. February 22, 2015.

Sub-Commission on Human Rights Resolution. “Intellectual Property Rights and Human
Rights.”.  http://www.aaas.org/sites/default/files/SRHRL/PDF/IHRDArticle 15/E-
CN_4-SUB_2-RES-2000-7_Eng.pdf, December 30 2013.

Steve Chrisomalis.  “Units of Measurement.” http://phrontistery.info/unit.ntml,
November 17 2013.

Steven Wilf. “Balance of Intellectual Property.”
http://www.wipo.int/edocs/mdocs/mdocs/en/wipo_ipr_ge 11/wipo_ipr ge 11
_wrap_up.pdf, November 25 2016.

Federation of Intellectual Property Attorneys (FICPI). “The Quest for Balance in Intellectual
Property Law: A New Paradigm or a Fad?.”
http://www.atrip.org/Content/Essays/Andrea%20Wechsler.pdf, August 17, 2016.

Vishwas Devaiah. “A History of Patent Law.” http://altlawforum.org/publications/a-
history-of-patent-law/, January 15, 2014.



229

World Trade Organization Decisions

Report of the Appellate Body. Brazil — Measures Affecting Imports of Retreaded Tyres.
(WT/DS332/AB/R). Adopted 3 December 2007.

Report of the Panel. Canada/Japan - Tariff on Imports of Spruce, Pine, Fir (SPF)
Dimension Lumber. (L/6470 - 365/167). Adopted on 19 July 1989.

Report of the Panel. Canada - Patent Protection of Pharmaceutical Products.
(WT/DS114/R). Adopted on 17 March 2000.

Report of the Appellate Body. China — Measures Related to the Exportation of Rare
Earths, Tungsten and Molybdenum. (WT/DS431/AB/R, WT/DS432/AB/R,
WT/DS433/AB/R). Adopted 7 August 2014.

Report of the Panel. European Communities — Approval and Marketing of Biotech
Products. (WT/DS291-DS293/R). Adopted on September 29 2006.

Appellate Body Report. European Communities — Measures affecting Asbestos and
Asbestos — Containing Products. (WT/DS135/AB/R). Adopted 12 March 2001.

Appellate Body Report. EC Measures Concerning Meat and Meat Products (Hormones).
(WT/DS26/AB/R and WT/DS48/AB/R). Adopted 16 January 1998.

Appellate Body Report. European Communities — Trade Description of Sardines.
(WT/DS231/AB/R). Adopted 23 October 2002.

Report of the Panel. European Communities — Trade Description of Scallops.
(WT/DS7/R). Adopted on 5 August 1996.

Report of the Panel. Spain — Tariff Treatment of Unroasted Coffee. (L/5135). Adopted
11 June 1981.

Report of the Panel. Thailand - Restriction on Importation of and Intemnal Taxes on
Cigarettes. (DS10/R - 375/200). Adopted on 7 November 1990.

Report of the Panel. United States — Measures Affecting the Production and Sale of
Clove Cigarettes. (WT/DS406/R). Adopted on 2 September 2011.

Appellate Body Report. United States — Measures Affecting the Production and Sale of
Clove Cigarettes. (WT/DS406/AB/R). Adopted on 4 April 2012.



AMANUIN



231

AMANUIN N

dagniiunlumuanunnainiluirsienidaaninsuasnisa a.a. 1947

£

gRIuntelanuanasalua
9 20 (¥)

v

Founumilunisuinsnisiaduniensiniivey
MEN1BAaNINTLaYN13A1 A.A. 1947 YasesAn1snIsAlan 4

Subject to the requirement that such measures are not applied in a manner
which would constitute a means of arbitrary or unjustifiable discrimination between
countries where the same conditions prevail, or a disguised restriction on international
trade, nothing in this Agreement shall be construed to prevent the adoption or
enforcement by any contracting party of measures: (a) necessary to protect public

morals;
(b) necessary to protect human, animal or plant life or health;
() relating to the importations or exportations of gold or silver;

(d) necessary to secure compliance with laws or regulations which are not
inconsistent with the provisions of this Agreement, including those relating to customs
enforcement, the enforcement of monopolies operated under paragraph 4 of Article
Il 'and Article XVII, the protection of patents, trade marks and copyrights, and the

prevention of deceptive practices;
(e) relating to the products of prison labour;

(f) imposed for the protection of national treasures of artistic, historic or

archaeological value;

(g) relating to the conservation of exhaustible natural resources if such
measures are made effective in conjunction with restrictions on domestic production

or consumption;

(h) undertaken in pursuance of obligations under any intergovernmental
commodity agreement which conforms to criteria submitted to the CONTRACTING
PARTIES and not disapproved by them or which is itself so submitted and not so
disapproved;

(i) involving restrictions on exports of domestic materials necessary to
ensure essential quantities of such materials to a domestic processing industry during
periods when the domestic price of such materials is held below the world price as

part of a governmental stabilization plan; Provided that such restrictions shall not
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operate to increase the exports of or the protection afforded to such domestic
industry, and shall not depart from the provisions of this Agreement relating to non-
discrimination;

(j) essential to the acquisition or distribution of products in general or local
short supply; Provided that any such measures shall be consistent with the principle
that all contracting parties are entitled to an equitable share of the international supply
of such products, and that any such measures, which are inconsistent with the other
provisions of the Agreement shall be discontinued as soon as the conditions giving rise
to them have ceased to exist. The CONTRACTING PARTIES shall review the need for
this sub-paragraph not later than 30 June 1960.
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1. We recognize the gravity of the public health problems afflicting many
developing and least-developed countries, especially those resulting from HIV/AIDS,

tuberculosis, malaria and other epidemics.

2. We stress the need for the WTO Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS Agreement) to be part of the wider national and

international action to address these problems.

3. We recognize that intellectual property protection is important for the
development of new medicines. We also recognize the concerns about its effects on

prices.

4. We agree that the TRIPS Agreement does not and should not prevent
members from taking measures to protect public health. Accordingly, while reiterating
our commitment to the TRIPS Agreement, we affirm that the Agreement can and
should be interpreted and implemented in a manner supportive of WTO members'

right to protect public health and, in particular, to promote access to medicines for
all.

In this connection, we reaffirm the right of WTO members to use, to the

full, the provisions in the TRIPS Agreement, which provide flexibility for this purpose.

5. Accordingly and in the light of paragraph 4 above, while maintaining our

commitments in the TRIPS Agreement, we recognize that these flexibilities include:

In applying the customary rules of interpretation of public international law,
each provision of the TRIPS Agreement shall be read in the light of the object and

purpose of the Agreement as expressed, in particular, in its objectives and principles.

Each member has the right to grant compulsory licences and the freedom

to determine the grounds upon which such licences are granted.

Each member has the right to determine what constitutes a national
emergency or other circumstances of extreme urgency, it being understood that public
health crises, including those relating to HIV/AIDS, tuberculosis, malaria and other
epidemics, can represent a national emergency or other circumstances of extreme

urgency.
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The effect of the provisions in the TRIPS Agreement that are relevant to the
exhaustion of intellectual property rights is to leave each member free to establish its
own regime for such exhaustion without challenge, subject to the MFN and national

treatment provisions of Articles 3 and 4.

6. We recognize that WTO members with insufficient or no manufacturing
capacities in the pharmaceutical sector could face difficulties in making effective use
of compulsory licensing under the TRIPS Agreement. We instruct the Council for TRIPS
to find an expeditious solution to this problem and to report to the General Council
before the end of 2002.

7. We reaffirm the commitment of developed-country members to provide
incentives to their enterprises and institutions to promote and encourage technology
transfer to least-developed country members pursuant to Article 66.2. We also agree
that the least-developed country members will not be obliged, with respect to
pharmaceutical products, to implement or apply Sections 5 and 7 of Part Il of the
TRIPS Agreement or to enforce rights provided for under these Sections until 1 January
2016, without prejudice to the right of least-developed country members to seek other
extensions of the transition periods as provided for in Article 66.1 of the TRIPS
Agreement. We instruct the Council for TRIPS to take the necessary action to sive effect
to this pursuant to Article 66.1 of the TRIPS Agreement.
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Prathana Rebecca Knapp and Nutthakarn Phongphunpunya. “Striking a Balance: Public
Health vs IP Rights in Thailand’s Cigarette Package”. Ananda Intellecutual
Property Newsletter (March 2014).
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