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ABSTRACT

The World Trade Organization is the international organization which has
crucial role to reduce trade related barriers among member states. The objective of
WTO is to provide a fair platform for its member states to help in services like
exports, imports and conduct their business in peaceful manner by implementing the
General Agreement on Tariff and Trade (GATT). Through the agreement, WTO
members operate a non- discriminatory trading system that spells out their rights and
obligations.

However, in certain circumstances, WTO has realized that member states
may be exempted from GATT rules.

Article XX of the General Agreement on Tariffs and Trade (GATT) entitles
Members of the World Trade Organization (WTO) to adopt WTO-inconsistent
measures, provided that they fall into one of the categories listed therein, each
related to a different policy objective, and they are applied in a non-discriminatory

way. In particular, exceptions designed to promote public morals, human (and



(4)

animal and plant) health, and compliance with GATT-consistent national norms must

be ‘necessary’ to achieve the sought objective.

To be justified under Article XX, a member must perform to meet two
cumulative requirements. Firstly, that its measure falls under at least one of ten
exceptions under Article XX. Secondly, that the measure satisfied the requirements
of introductory paragraph (the "chapeau” of Article XX). Additionally, for paragraph (a)
(b) and (d), the measure which may be justified under Article XX must be the
necessary measure to accomplish the policy objective of member states. So that
determining whether a measure is "necessary" (Necessity Test) is the key to examine

justification of member states to invoke Article XX.

The interpretation of necessity factor under Article XX of GATT on
General Exceptions has been developing. At first, the principle of proportionality was
used to determine such necessity factor which was used in determining such factor
in European law as well.

After period of time, WTO has developed an approach specifically
deployed to determine necessity under Article XX, GATT on General Exceptions. The
developed approach has specific characteristic which best suits the function of WTO
dealing with balancing between free trade and state sovereignty and materializing

other objectives of the organization.

Keywords: Necessity Test, General Exceptions, WTO, the principle of proportionality
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(Necessity Test) meldunmsn XX (a)Xb)d) vearumanas GATT fie wdnarulddadau’ (The
principle of proportionality)’ ag14lsfid defarsamnusnduluuiunvesninunnas GATT 3
Snwazianty dudnnasidunsuuandicldarndefiansainnusniusaznisuduld

nanauladndiuluusunau 9

Fay dieliiAneudlatefansanludesnus iy (Necessity Test) neldunns
XX (a)(b)(d) vesmuanas GATT wazn1susuldmananulddadiluvundinani sendussdes
Anwnanainuladndiu (The principle of proportionality) kagRanNN1TeR8UIETNITA 9 VB9
wannguinefenanliasuiiu saensufnudeiiansanaudndu (Necessity Test) wagnisusuld
ninaulddadruluuiundy 4 Welhiananudlalunisianuasusuldngranedananily
AsIkazaNnsatinAnyUTsufisuiudeRansanludesnnudndu (Necessity Test) aneld

17191571 XX (@)(b)(d) veIAUANas GATT

Inenfinusatuilfujsfinuidefinnsanludesmnudndu (Necessity Test) neldunnsn

XX (a)b)d) vaeAuaNaaliinmien1ranInsazn1sn a.f. 1994 w3eAumNas GATT 910

NsAnwIEINIINTITaduARveIAMENITUNSITITe TN (Panel Report) ULagdiANTgNssal
6 A v Y ¢ = Y a d' o &

(Appellate Body Report) ~ taAumMmannaeinaziuIn1ansinudeiiarsantuisessninudniy

(Necessity Test) n1elduinsy XX (aXbXd) vosaumnamiluiimiegn1BaanInsuaznisan

‘ Meinhard Hilf , “Power, Rule and Principles —which orientation for WTO/GATT
LAW?,” Journal of International Economic Law 111, Volume 4, Issue 1, P.120 (2001).

° Axel Desmedt, “Propotionality in WTO Law,” Journal of International Economic

Law 441, Volume 4, Issue 3, p.462 (2001).

ANENITUNNTITITeToNNIM (Panel Report) wavaiAnsanasal (Appellate Body
Report) Sunumdrdgyegudslunmsiauingngvetasdnisnisélan (WTO) uwagvilviiusnsdl
sewinaUssmafiegluguuuuatednuaidnus (static written code) finudalauundetu quiy

915U5EN" SN, 979683 19995509 3, W.15.



A.A. 1994 wazil3sufisudeiarsunnuindu (Necessity Test) Tuusunesanisnisalansdingna

v Y Aa

§ Mudefinnsanausndu (Necessity Test) uaznisusuldngnannulddnaruluuiunay o wu
nanauladadiulussuunguaneunaseseesiu lugrugduiniavemdnaiuladadiu wag
vanauladadruluszvunguansannmelsulaetannzogadensuiulindnanilddadiuneld
M3vdnguassAnsindeuiieIaivesdud (free movement of goods) vesannmglsy iielving1u
auwiloulasALLANANY RaenLdnTidnvazianzdefiansanludesnud iy (Necessity

Test) Mefldnna XX (a)b)d) veseumnasiluihenidraninsuaznisén a.e. 1994

1.2 YdULIAVDINITANY

YaULINVINISANYIINE I INUSat Ul tTuni1s@nwitenansanlutsasainusndy
(Necessity Test) ameladosniiumliunnsy XX (@XbXd) vesruanasmiluimenidganing

v Y Aa

LAENITAT A.A. 1994 (ANUANEY GATT) HIULUININANSINIRYVDNNINUBIALNTSUNTILIRY

vaa o Y =

Y a s ¢ g & al o =
GU@WWWV]LLa%aﬂﬂﬂiqmﬁﬁmﬁ'ﬁNWﬂau 15 Aan BAZUNUYUANLNYIVDY FJIUNANYIUNUINLAY

]

[

TP UseatAva9eIAnIINITAILAN UNUINVBIRUSATAAINAIUANAITINILAIFAANINTHATNITAN
Af. 1994 Anwianuisual unumuazkuIMesAautesniuluIAT XX uagfnw
nsusuldndnanalddndrndadundnngminefiugiulunisiaudefansanluuiund venani
Fala@nwuieufisutefiansannanusniu (Necessity Test) aelddosniiuiialdunsy XX fu
nsusuldndnenuladndiulussuungunewesiu defansananudnlu (Necessity Test) waz
msusulindnanulddadnlussuungmneanawglsulusaugidungvaneillvesssmem
waztdunpuinensageunisuinguasiadenisindeudneiaiuesdud (free movement of goods)

Yaannmeglsy
1.3 InQUszasAvaInIsANE
1. Wiefnwinwimanisianudeniarsanlusesninudndu (Necessity Test) nneld

Toantiumiluung XX @)b)d) vesrunnawialuivieniBaaninsuaznisen a.a. 1994 314

PANLNAII YNSRI wazinudldunisiansantulusianigle

7 a a =
1931 XX ANUANDI GATT ayuns1 (a) 3 A9, auUN1n91 (b) 8 AR, 8YNIMI1 (d) 4 AR



2. efnwrnisusuldnananulddadrudadunannguuieiiugiulunisiiniig
JaRa1sauntusosnnudndu (Necessity  Test) meldvoeniiuiiluuinst XX (a)Xb)d) 89

ANUANAINIUIINIBABAANINTUAZNITAN A.A. 1994

3. AinwnUSeuiisuwulaniansinnudefansanlusesanudndy (Necessity Test)

waznsusuldnananuladadiuluvsunvesesdnisnisailan Tussuunguuneunasediwasiu way
~ v o = Y a a o & .

sruunguaneannmelsy WeliAuyuteinIsinutaiasulisesnudndu (Necessity Test)

warn1sUSuldvanmInuladndiulun1nsiy waztUSeuLfgUAINULALBUAINULANANILAY

anwuzNILYanveInNsUsSUlTRAILTeIaIANISNNSALAN
1.4 aUNRFIUYDINITANYI

Msfmuiansanaus iy (Necessity Test) aelddoaniiuiluuing XX wes
AMuAnas GATT luszezusn lnimananuladndiu (the principle of proportionality) udu
Mé’ﬂﬂgumaﬁugflﬂumﬁammﬁmsmmm{i’]L“fJ'u Aa1eARIUNTTRaNTaNANT UL (Necessity
Test) luszuunguaneavameglsy

luaseun 89an15A15ATLan (WTO)  lasmuilwIniensinauiansanaus iy
(Necessity Test) nglddosniuiluuins XX vesmunnas GATT auiidnvasianizda vl
wangaufuunuymiihfvesesdnsnmsinlaniidiesinmaunasenitanisénas sunaesulneves

AAANTN WAz THRILIAIUEY 9 AuiRgUITaIAYD909ANTS

1.5 38n1sAnEN
InendnusatullfinwiAauainideludaendns (Documentary Research) lag@nen
IIUNNteyan1siaNIINMTIladuafveiamznsIUNTINAdedefiny (Panel Report) LavedAns
gns3al (Appellate Body Report) Ainwnainannunnasiluinmenidraninsuaznisan a.a. 1994
(AIUANAY GATT) NNgvaesenInelsene nguananisluvesinsssma nguunganainglsy
a [

WUINNNNNSINATEARYDIBIANTTLNGIVEY NIIED UNAIUILATIEN 15815 LONATTINEULNTUDS

NUINIUANG 5189N1TITY UNAIN INeTNUS e nunasiinludssmenazansussimne



1.6 AN lglun1svauIne I tnus

nanaulddaduiiungeglundedengminsludismainnisvesszimealneg
uazunAueiuEdednuandstusenty iy udnuiseulddadan vdnarumeaLAITLAYY
wdndndiu JauUan9InA31 the principle of proportionality %38 the proportionality principle
Feineninusatuiigldmin “udnanulddadin” snunsalifinisdrdadunsianizitlugin
weunauninanldtesminnazldtosmainaridunisans

nénmstosremanaulidadiuluszuungmnewesiuiuusnouludeanundnnis
go8 FanafideSenfiuandneiu ndnn1sgesusenisusn fe “ndnaumingan” wisluuiaiigm
wBeni1 “ndnanudugrina” Sudundnnisifieatu wauanawndinguin “the principle of
suitability” Fsluinerinusatuiaglddin wdnmudugring uay ndnnsgesusznisiides fe
wanAUd Ty wUan19InA1I1 “the principle of necessity” wazwannisgoaUsznsanniefe
nanaruladndiuluaruvuigsgisway klau1aInNn1e189ngy A131 “the  principle  of
proportionality in strict sense”

TunsBenfonunnasseninausema “The General Agreement on Tariffs and
Trade : GATT 1994” wdailunwilvedn “mmmﬂaﬁ’ﬂﬂdwé’amw@@ammuazmaﬁw A.A. 19947
Tuinendnusatuil wlifodiunuivevesmunnas wie Senlnededn “Anunnas GATT” wald
M “aas1 XX7 Fawvaan “Article XX” dosniumluresaunnasiing1n waglddiin “unth
P03AT1 XX” BauUaaindin “Article XX Chapeau”

wazAANlLUSUNYBINITRAUVBIANENTTUNTITAdE VO N LA BIANTENT TRl
f1in “necessity test” Tuineninusatuildsiin “msiansanausndy” @1i1 “weighting and
balancing” 14/ “Faimiinuazeaisna” 191 “the challenged measure” 1dig11n “unsnisi

anlaLee”
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2.1 wurAnfgnuAMNINTY (necessity)

aaa o & . = Aadu A = o & a i
ATUNUAINNINYU (nece55|ty) ABDANTEUN ﬁﬁi@uﬂﬂaﬂlﬁmﬁmaﬂ')qu'ﬂqLU‘U‘Vﬁ@@ﬂ@Hiu

9 Y

[

ANNUNISUUIAUNILADINTEVINITUNIR e LNl AUSIaTRaUTsaIAU19UsENTS Ballanuued

9 9

ldanunsandnideals viseliiivnadendulumsussqingussasd

wuafnAgaIfuaIud I (necessity) lussuunguuneoglunalsuiun iy
Tuu3unngmuneunAses NYVMUIBIATEENIMAZNNTAT NGUNIELIYBYETIL nYvaeey Dusu uay

wuwrAadenanfiegnsluszuunguuienislunasszuunguuneszninaUssivna neidunguune

Y

Y

A1UANEASNYILAANTNINNKUININITAANITIREARTDIAA wazUsIngAvisluan usngvune

nluagdeeniureangmuney

nganefitgeAuunAniieafuaudniu (necessity) iuansdnwaidnus fegatu
1791 XX Yesnumnas GATT  FaduuuAnifeafunudniu (necessity) denisunies
IngUszasAdauloungvessy wu nsundesdasssudun msUndestiinvIeguainveuyud dnd
wsafiy  nrsadunishiiduluaunguunensengseilouneludszwme Wudu wnsi 67 Uszana
ngvsneea WunwAaiAafuaudiu (necessity) vhemanssviiiangumanglunsdiinneglu

v o

Ueruiildanunsavdnidedldnseiielinuewsefauiunndunsedilndasia 1Wudu

' v
S a = a

Fregreuufaieatuanudndy (necessity) MnTuarnuuImanisinuifaduad
Y038 W ndnAIus I (the principle of necessity) Fadundnnisgesvemanainulddndiy
(the principle of proportionality) ﬁLﬁWﬁumﬂmiﬁmma%mé’ﬂmmsﬁmimuqmmzmwaaums
T¥enasglasmaunasesgegauiads’ msanuaniunsaldiil “anudnduedisbaean” dady
feulvvosanslunisUosiunules (Self-Defense) lasmagfsssuszninsusema (international

. 1Y ° I a . a . .. 2
Court of Justice; 1C)), nanAuInduseneds (mandatory requirement) 31nAA Cassis de Dijon

v
v

Yoyns waanunna, nguaneunAsedvedlsematuglsy, AunAs 1 (NFNne
1ATINTENTUAZINENTUTENDUNTADU AMTURFIENT UNNINYIRESTTUAENS, 2556), 1.156.
Case 120/78 Rewe-Zentral AG v Bundesmonopolverwaltung fir Branntwein

[1979] ECJ.


http://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX:61978CJ0120

= a o ) o & . v ¢ A a X a
FadunwAafgatuaudndu (necessity) 1asnisuntlesuseloviasisug AAnTuanAaAL

ﬁuaﬂmaqaﬁiiu@iﬂ (European Court of Justice; ECJ) 10udu

wwAnieItuaud NIy (necessity) Tunsazuiundouiiimananaziugiuve 3o
MuanasiulvduegivanuisualvesnguuneluuTuniu 9 ftuwuImnsiauialsanay
o 3 . a a 1 v = (% a a 1 [ oA 1 1 [
1Tu (Necessity Test) luusuniiuansniudsdinsdneaenisinuiiassasavsedangusnsiuly

AuTngUszasAkazlanunsualveInguinedy o died1en1siaukadeIuaunNIgves

v
ISP

“emdndu (necessity)” TuuFuneang o Tesdl

Tuvsunnguuisunaseswuifnieaduaiiudndu (necessity) agviouoglu
“udnausndu (the principle of necessity)” Fudundnnisdesvesnanauladndiu (the
principle of proportionality) Atunannguuneflinsivaeuwazdrinnisldsrursvesdminasgy
< 1% ! a a 4A v 14 ! [ ¢ ¢
Juni1siniandnsvseainaniseliuivsensulunisussgingussasdiousyleviansisaeniy
wlaunevessy Auwdasiingrungeugialidminainsanssyile wissAnsidmthideunases

v ° 1 v ° i Ao o NI

JzmanszvilneneauasunsLasseanseiinfnlulunmsussgingUszadmin
[y o [ . b . !
nanAuTNTu (the principle of necessity) lussuunguueunAses Mu1eAIUIN

v a a

aaw = & A Ao = v i A A v oA
FEUN ilillW]'NLaaﬂ@u‘V]‘U']ﬂﬂaﬂ/]ﬁl,aiﬂ']W?J@Qﬂigcﬁqsﬁuu@8ﬂ']”lln(ﬂiﬂ']i‘mLa@ﬂi‘ﬁL‘W@ﬂqi‘Uiiq

]

[y

mgUszasdmuuleuIganssay wioe1ana1dladn wnsnisiwvidieunaseadenldazdendu

Ao o

WNINSNINPENSLES A nvesUsvrIvuleeign (Fsagesuisluseazdenselumde 2.2.1.2 (2))

TUUSUNYBIN MU BUYLTITUTENI1NUsTIMALUIALABI AU NS T Y (necessity)

azxviouvan “Audnduednedein (necessity)” Falutoulvnislunsldanilosiunuies (Self-

Defense) Aeldu1nsn 51 wisngUnsanlszrud Fednsainardudesniiunannisialdings
nanmsieygInisgaunsalddnsdesiuauadalunstinfianunisalionis Mmayfsssusening

. ) aa o % 4 Ya Aa [ o 1
Usewnd (International Court of Justice; ICJ) 1URHINUANIN A5ANS U9t UAULEI9ZNTYINLA

[

Y ad ! Y a o & I a Yo o v Yo a
WBQQJL\T@‘UIGU'J'] 359¢FDIUAINANTUDEN898IA LL33ﬂ']31%'?17@\‘1‘1/]']@14“']3"\]3maﬂlﬂﬁﬂaUUIUﬂqiizﬂNG]
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waziduluagradundulaelasse

3 ¢ o & ) A ¢ U A o W a ¢
PRININ ﬂ']ﬁi(ﬂu, ﬂaﬂﬂ']ﬂﬂﬂﬂi@ﬂﬂ']ﬂ%'ﬂﬂ. WNWﬂiQﬁ 1 (ﬂ?QL‘V]WlIW']UF’\IT AIUNNWUN

1F5903, 2554), W.57.
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A1agR5IINIENINIUsEna (International Court of Justice; 1CJ) loiRaauA1dn “dudu
28198987 (necessity)” 1Muuneds nsaludiaifiagiasamisenu luliniessdudennnlaedud

A aaa I Yo o 5
3935auUlAlALagUaNANASITAAY

nanAusuduee9ds (mandatory requirement) 31nAR Cassis de Djon Wunanns
a 1 a 9] A & i d' o =
MeougnliauBnanamglsaunsaldnguunansluiiluguassedenisindoudieiasvesannn

glsuUlel WoaundndarudndueeneBs (mandatory requirement) azsissunilaauselomlansnsus

Usn13619 9

A1a8AsIINElsU (European Court of Justice; ECJ) l@AA1uiiansaniiuInsnisi

38U (necessity) Wiaussainguszasdlunsdindarudndueene8s (mandatory requirement) @e

A [ L4 v6 & Aa o

WmsMsinganaunsaussaIngUszasalunmsundesdssleviansisusls WJuuinsnisnieiu
P Y =~ a v v A o s 7 a ) a

nswndeuieEsvesdumtesfigntunsussaingussasd Tnansiiansanluvangaftumagfsssy

glsUlandnnistiesunifiansandsenoudu wiluuisafaagfsssuglsulaumannisiies

UUszn1snfinnsanwinty visimsdentdudnnsiasanluteladentued fiudemiassaiiintulunad

o o < = o o [ & 1 1%
nanaudIndunsenisnseinlasdndulussuunguuieeigyl Wudesniiuainy

SuialiefinisnszyhRanguuneangiintulunstindnszvianuRanssilulasdiaudnduszdina

Y

vV [ 1Y [y o a Y 8 o o &
&[,‘Vif{jﬂi%VﬂlNﬁ]@\‘li‘UIVITSL"U'Wﬂﬂ']iﬂigi/l']ﬂ’]'mw@uu gan1snszyinlagdndu muninsi 67 Uszana

ngveegy1 Aensnsriunszegluntedunienelidtuateldansananiaemsetaiula w3e

o w a

IR5UA Dszdw, NQUUIEIENINNUTEINA (NJannaIuAs:  d1dnud

UMINYIBEFITUANERNS, 2547), 14.522-523. p19dslu WHUAS Badwwimun, “nananulsdndiuly

a a

nguunesenIteUssmatunsalinistdingmiamnis”, Gnerdnusuniduden ausdiaians

UNINYINYTITUANERS, 2556), 1.85.
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7 LY o & ) LY 1 [ Yo 1 Ao oA ¥
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sgpanduninsnisiidwmansenutesiian lufluinsnisniadenduniinansenutasniiuingnig
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A v & val v Y] = Y = | a  a XY aad v A
L‘Wi']%LW@IV@UL@\‘]W?@%@‘UWU‘UWﬂ@umi']EJVlsLﬂaﬁ]SﬂQLLaglﬂJaqﬂquﬂ‘ViaﬂLaUﬂiWWUI@ﬂUﬁQUIWIWLN@

duneUunLllaNaTUNIIEANURAVDINUY

Tuuumveangunensdseninasemea desntiuilanns XX vesauanas GATT
JudesnilinAaudnansadiusnsnsidatuiusnsdvesmunnasld Tunsdiiaundng
wananudndulunsuntlesinguszasdiBaulouns (policy objectives) Tususing q fienadl
anudrdnyBalunimdnmsilaainianisf iy nseydndawinden n1s¥nusndnuainig
faussu nmsundosdinuazgunimvestszuing viemsdsduldngmane” Wusiu dsnnsfiansan
audduneldinnms XX @(o)d) vesmnunnas GATT Tuilagiiu mmsnisiisndu fie snasnisi
runtsUssfudefansanuuvesdnulaenssuaunisdeaimdnuazdasma (weighing  and
balancing) muiladefiAsados Iéun auddnuesinguszasdidaulouny (policy objectives),
U58An3n1mv0aunIn1slun1sussa ingussasdideulauiy wagn1sAnfunIanN1sAIYeININITNIT
uonaniifesldusngindunsnsmaienduiiaenadomiodatuaiunnas GATT founin
umsnsidenldlunisussainguszasdidauleuns (policy objectives) TusziufiniAasndndesnis
aneney

MNNTeSUIBLazNfagaLUIAnAEIfuANT LT (necessity)  TuuSunnguune
w19 9 Tunman asdiulduiifuguveniesuazausidu (necessity) Tuusazudunasdiuduyy
wazgpaiiuanstusenty uifannsnasuldludosuin Snvnsvosnrmduiu (hecessity) 7if
dnwaizsaniu fe nsdinliinadendusglunisussginguszasdiidesnsrdenziinnegaeld
anunsaifiliasnsandnidesld edaslsfndeagudendndifufissdoasuludesdiumindy
TuunsuSunundaiefiuaud iy (necessity) wagn1sinnsanausndu (Necessity Test) &
Snwaziamziliannsanuldlunisinnsananusnly (Necessity Test) luusundy o Feuiuniid
nsA1saIANI DU (Necessity  Test) Tudnwariavludid e nsfiansanausndumeld

17191571 XX @)(b)(d) vasanunnad GATT senazlaasuieludrsusald
2.2 wurAaianuAuINTY (necessity) wazuanaulddndqu (proportionality)

MnwIAnNeItuAuT T (necessity) luuSunuagssuunguuesig o Asvilaesune

TUTusden 2.1 drefunaliy avwiulain wwanensiansaaudwdu (necessity) Inediulvey

9 ) ¢ i ¢ Y a ¢ v wa
"ﬂ']?digﬂ"l INNIY, ﬂa%NWSLLWQ@Qﬂﬂqiﬂqiﬂ'ﬂaﬂZ ﬂ'ﬁaﬂ'ﬂqllLLagﬂqiqLﬂﬁqz‘W‘U‘W‘UﬂJﬂJ(ﬂ

(%
[ [

d1AiRy, NUNATIN 1 (NFIVNEUAS: TSafuiumINeIaesIsuAIEns, 2559), w.1.
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Aon1siinsanIllinmsnIsmadendumaesgdnuailun1sussginguisash aenadeinutieny
% o Id . . . = < (% 1 [ |75 1
o9dnAudLTu (the principle of necessity) Faidunannisgesvesndnanuladagdiu (the
principle of proportionality) waluursusuNNIsRasUANLT UL (Necessity Test) lailald
wannaeinIsiiansandifnegiiismanaudnlu (the principle of necessity) Wity uslddl
YaNa1su1du 9 sadalaiinisdindnauladadiunasnannisgesuszn15du 9 Ve
nanAuladndlu (the principle of proportionality) snlglunisiiansanaudidu (Necessity
Test) 8nAae Mg19u NM5RITUIANNTUTU (Necessity Test) nngladoaniiumluuins XX

(a)(b)(d) veeAImANAY GATT
fadu Tunisfiansanaarudndu (Necessity  Test) nelddesniiunaliuins XX
(a)b)d) voIAUANAY GATT nanAulAdngIu (the principle of  proportionality) 343
[ v 6w a Y o <3 . a o I3 .
ANMUANRUSAULUIANIIEAUT LT (necessity) wazN15Ha15UNALNTILTY (Necessity Test) Tu

d' [ Y o [ « [ & ”d' a a o .
muzmwaﬂﬂ’mulmama’sutﬂu NaNNHANIYNUITU AlglunsAnnuRansaua Iy (Nece55|ty

o«

v
IS o

Test) et fowmiasdnrusniuogiafivsosdnwmdnenulddadon suiednuvdnnsdes
vomdnaulddndnliasuitamndnns aaenaufnuanuduen wannsuaiezuunienis
Uulimdnnguanedsnan iefaganunsadhlafsuuimanisuiuldndnanulsdadiulunsinnm
f915u1AuINdu (Necessity Test) TuuSunang q wazifioriiaaruidlanisfiansan
arusnlu (Necessity Test) nnelddosniuiluuins XX @)b)d) vesnnumnas GATT 7du
fnguszasilunisnunasad

o w

wanauladndrudunannguuneidanuddgyvisluszuungunaenisluvesiguay
FEUUNYUNNEIENINUTEWA  Bnvadundnngmunefivaieunuiv 1wy unuvlun1snsivaesunis
N387ve3sy UNUIMlUMISNBIaNNaTEnIauAIUTENISAe 9 unumlunsivuaALdenie way

unumiunsiuualnenunguuieegy imzauiunmsnszyinnuiie [Wudy

lagfiunumnlun1snsraaaun1snTeyinvessgiagn1ssnmaunatusenInuA1UTENs

19 9 U ndnanulddadiudundnngruieiviininfinsisaeuaudunusseninaisnisuas
Wanung iefigalinisnisidenldduiianuladadiunamangweauaisivenisussaidivung
skl lnaAledennuegfsssuialudulsslovivastdaanuasUselovivasdiusiu Jalaasriauli
wilunaneusun wu lussuunguineunaseaeesdu winaulddadiuyiminnlunmssnuauna
seriausgleydansisae fuansiasnnvesservu asivgeulvinislduinsnisvessgiiiedninans
= Y 1 Yo [ I3 [
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o Jurgen Schwarze, supra note 14, p.688. 919lu FiISau YWy, 9Nua7 ([es507 15, U.13.
USSHIN BUATIUR, 8aUa7 1T9a55a7 22, 1.306. s19lu A3l vwdidy, 87vuan
1903507 15, W.14.
*1iee, w14,
“ isdne, wia.
41 Mahendra P. Singh, German Administrative Law in Common Law Perspective,

2™ edition, (Berlin: Springer, 2001), p.164. $13lu F3snl udlde, S9wuar (Feos507 15, .18,
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* 635od ewilde, tive, w18,

* Nicholas Emiliou, The Principle of Proportionaily in European Law (London:
Kluwer Law International, 1996), pp.32. 919lu A33ail $1udde, 198, U.22.

“ Ibid, p.32.

45 aou s Ao v Y A =
ATIU INUUAY, DNUAD LINDT50Y) 15, U.25.
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A3gufodinansianmuessrrvusululuieysylovimssus i duluoddlidndrunas
woaua LA nénaallddadiulussuungraneisesiuldsunsimuisunseisanusaduunle
pgsauduauvannisdes fe Mé’ﬂmmﬁmqwéwa (the principle of suitability) udnaausndu
(the principle of necessity) LaznanauladnaIulunIuRLIeE1ILAY (the principle of
proportionality in strict sense) wagiiloswnendnanulidnduluszuunguuneunasoadundnnis
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2.2.2 vananuladadiuluszuunguunganninglsy
2.2.2.1 wénanulddadauluaausngraneiluluszuungrangannmeglsy
LLmﬁﬁﬂum5da§qawquhﬂLﬁmﬁumﬂmmwmmuﬁ%a%’mé’uamwiu
yivglsUlalisemeluglatlininennslulsemavesnurhasnsusewinaiy fadu Tul ae. 1951
(w.ai. 2494) Useinalunivglsy 6 Uszina loun walden wesiuneTuan dniwanuedn diuaa 3and

(%
[y Y

Laziusosuaus euditunefiuszyiruauiuiasinanglsy (The European Coal and Steel

v
= SLSUdo U A

Community - ECSO) T Tilsrunasadulaludesiiisniumdnuazdiufiuvesssinaaundn
n3dnsa ECSC Uszauanudi$aediann Ussmaaundniafinnudaiinsnersauiniiossninedu
wnnu”

mii’suéffgLﬂuaﬁquhﬂiuﬂa@ﬁuﬁ ANIINNTTINAITUVRID9ANTTTEN I TEINA
auusds laun (1) Ussvieuauiulazivanndiuvsglsy (The European Coal and  Steel
Community - ECSO) nosslasausdymyingsunia lu A 1951 (2) Usswieuasugiaglsy
(The European Economic Community - EEC) fiaé]zﬂmaau%ﬁiy,ayﬂﬂ@ﬂm TumA.A. 1957 wag
(3) Uszwaunaeuusunauvieglsy (The European Atomic Energy Community — EAEC) Aaka
Tnvausdoangelsy ae. 1957  esdnssenineUssmeriaanuwitldsaudafuiuussvnuglsy
(European Community — EC) lneauSdayaiusawas 1l a.a. 1967 dsluvasiuusvneude
Usemeaaun®n 12 Yseina n1553uiifenandnalilneusms (Aneuuns) ve989Ansseninasene
Feanuwislisuduanzuusiyaieniu deulu aa. 1991 Sjuravesssmaaundni 12 Ussne
Tasufiuasuuluauddygy Maastricht (The Maastricht Treaty) Lﬁadaéi’jqawquiiﬂ warldudsy
anunmvesUszaanglsvufuannmglsy ddduagtulassaiisvesannnglsuusznaude

o ) ) v 148
anndunan 5 @nnuu bakn

(1) Azuumsglsy (The European Council) dnthilunmsanfiuuinsniseng § way

MyuakuLleveANUdUTuS UUTEWALeNNE NN TN

(2) an155uum3 (The Council of Ministers) fgunantntunissinaulavasyimenin

snuiindyalAsiuivaniglsy lnenseennguiavetsdusng 9 vasannimelsy

v enuMsAnwatuauysal “Iﬂiﬂﬂ’]iLG]%EJiJﬂ’]iiaﬂ%jUﬂ’liLﬂgaungT&J“U@QLLi\‘i\‘ﬂuémi
Wuvssranondou  quduinsivinisuisginasnssiunineide,” dufuilouil 8 dunaw
2558, http://www.mol.go.th/sites/default/files/downloads/pdf/8._bththii_4 wiekhraaaheching
eprilybethiiyb AC kab EU.pdf

4

8 Quu_ ¢ Ao v Y A =
ATINU INUUAY, DWUAD LNDT50Y) 15, U.61.
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(3) AugnIsUSN1sElsU (The European Commission) dg1unantihiilunisiaue
nguune wazsuiiaveunisandunulimdulyaunguinevesanainglsy Savsdadindnlunis

muALUuasUUITzINaaZlATINEEN 9 AldsumuiuteulaaniglsUuavanisguunsvasananelsy

(4) an1elsy (The European Parliament) 381u13n191lun15AIUANALANITUTITINUY
Y93AMZNIINIEN5ElsUnensRInseoy wasiisrunadndulasiuivanisguunsliunisiiuyey

nguazdoUafusng 9

(5) MagAsssuylsy (The Court of Justice of the European Union) findatulu
A.A. 1951 lagauSdyningauisa Nnessussyvinuaiuiuiazivannaiwiglsy seuauddyan
nyalsu A.a. 1958 LadnydfAbiuszmauduiuuazimannaiuniglsy Ussyauasugiaglsy uag

Uszmpunaanuusinauvisglsyegnnelamasfsssumeniu

AALAsTINELTUNE It AlUNITHNTANARANN 9 S¥MIveIRnsvesannnelsuuay
$3au1¥n laegmagisssuglsyusenaumemiagegauwrisanninglsuniemagasssuumnaglsy

(The European Court of Justice) wazmatuai (The General Court)”’

NurvesngansanatnglsuiiaagAsssuwieglsviiunldlunisitiadend lawn
auSdgyg1inaalsznu (Treaties establishing the Communities) AIUANAITENINUTENAVD
avnnglsy audyaseninalsemaaungn ngyiea1auTed (secondary legislation) 1 seiday
(regulations) Yenvium (directives) A& (decisions) uanaNTngnievesannmelsUdaTiuda
nguunedldiduaednualdnes loun ndnnguuneinly (general principles of law) wazkwia3n

a v 50 & ) o [
mengming (legal custom) Bnene” Feannguanenililussuungumineannmglsuilunaainnis
widninaiegalasgnmianldtidulusuwuuieiuiutdymsing 4 nllanuuduey vselymiidl
anwasmlouiu wazn1sdsdulindninasivariudimalinsiiiuanavensalsng q danwaed
1 [y [ 4 A & = [ & [y Y o 3
Pufuuazilunmsbiguaniduluniunssng Swdnnguanenilazyniunisldguiavesesdns
719 9 lun1seannguuneafuses (secondary legislation) uagsnuAIagAsTTILElTU SIUEN
asAnsnelulssinasgaunnlunisvsduldnguunevesussviau n1sfinuausdygy nsldguie

o o = Yo 51
AINNHNUEAINUTDY i?ﬂﬂﬁﬂqﬁiﬂaquqﬂmﬁqﬂaﬂﬂqﬂ

Areg1vveanannguuienibilussuunguuneanainglsy wu nanaAuLaNena

(the principle of equality) N&NAMULUAIYBINYMUNELALNENNITANATEIAIIUAIANIIBUYDUTTTH

49 a v
bINNDNY, U.62.

50 & o
NN, U.62.

51 &' o
LANON, U.62.
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ﬁaﬂﬂg‘mmﬂ (legal certainty and protection of legitimate expectations) @nsluni1stasiuga

(rights of defence) wazudnaAuladngqu (the principle of proportionality) g™

nanauladndiulussvunguraneannnglsuiu dnangunumiuanaesiumuuIun
Tnedugrundrndnauladndrudundnnguuislunisnsisdeunisnsgiinveslszvinuuas

Syaudnlunisdrdanisainieluas lun1sdndndnsdunugiu sounafiunuinlunisuseiiu

o 53
AMRUANITAN Y

(1) vaiiauasimuinisvemananuladadiulussuunguuneanninglsy

1 o

o = o = ! ) [
aawsadenananglsudinsdianiugsiunguiussvrauglsy nanaiy
Ipdadrudgyaidundnnguuneilululszeiau lneUyg@lily 1ies1 5 EC Treaty 71 “n1snszii

[

o 9 vesUszmaudeslditulunienudndulunsussainguszasduesauddyy” lnedsisaziden
Amualiluiidans (protocol)  vesawsdyyw1mIn wasmenall Jelinisldnanauladndu
JudeFandedlininsnisvesdszyinuglsuuazunninisvedsgaunndodvausiangnungves
Uszvmu loglunisnsisasunnuladndiulaeniliuaidensivaaudn wnsnisiumangaulunis
ussgingusrasansely winsnistudndulunisussginguszasiniall wasuinsnisiudunise
] a ° = Y s A 1 54 & v v wa
sataanyarauiniiuaudnduiionisussginguszasansol”  wenainiu ladinasdeye®
% Y 1 < % 6 o dl v QLA b4 Y
nanauladndruluaednualdnusluning 49 (3) 9 f;gﬁgmiummqumwaﬂmwwawmaq

IedndIunuUNISNSLIINANURADNA L

uenanndnanulidndinazusngesstandsluausdyguda Adwsnguannig
Fananluguuuundnngranedluilfduiiugiuifldlunisianny fesdiuldan nmsfimagissau
glsvthmdnanuilddadiunldlunsinunsaseuiasnsvessznielinisiadoudoudiead
Tneamzegadlunisirmnudosniunuuns 36 auSdygy1mensAiuuvesEnaInglsy
(Treaty on the Functioning of the European Union %39 TFEU) ({AuA® 11%31 30 EC Treaty %38

v 55 o 3 1 a v Y I =
11951 36 EEC Treaty) \Uusiu” dsuuvaiinvaananaiuladndiulussuungrunsanameglsy 398

* 1led9, u61.

> JH. Jans, R. de Lange, S. Prechal and R.J.G.M. Widdershoven, Europeanisation
of Public Law (Europa Law Publishing, 2007), p.146.

> fisn qUaINg, 9796873 1F905507 25, U.52.

> J.H. Jans, R. de Lange, S. Prechal and R.J.G.M. Widdershoven, supra note 53, p.147.
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Anannguneiiduaednualdnes waranudnngrunevluiiléunisiuseslussuunguuneves
annmglsy

dnsuRmuinisnissuldndnanulddadiudu aasfsssuglsulfimdnan
andausulfifuadausnluafiferfummnsnismudetsduindenain Tasaan Singuszasd
Iumsd’smawaé’mﬁ@mﬂmmmimuﬁaﬁqﬁudﬁaUmamﬁf\i’wﬁ’mLzﬁmwmmau’%ﬁzy}mwdaé%ﬂwmmJ
sufiunazinannanglsy a.a. 1951 (ECSC Treaty) ARnenai@ens 8/55 Fédération Charbonniere
de Belgique v High Authority of the European Coal and Steel Community [1954 to 1956] ECR

a [

245 at p.299°° Tudiifodldudein sradwiudsimualaedidadeiinadunsily (general
decision) geninmdufiuresssmauaiBen Senusidintinfitugs (High Authority) 814313707
dudusanarufuseniiaunsoussginguszasdlunisiFenAuiumeaesanusseming o s
ansAeuiuategaiiesme agdlsinnu maldufiastedienenat uariiadedn msnsziives
muzL%’ﬂwﬁwﬁ%uqﬂuﬂ']imauiéfﬂﬁﬂizv‘hﬁlﬂﬁaauéhﬂﬂgwm8%6’1’@@mmzam (proportionate) iU
NANSENUTRINTINTEIEY waglasuviaiaudmdnaaulddadiutinegldusredslunisgnssalad

a YRl o Ao 1% v oA A 5 =~ a .. 57
LﬂmmJmﬂ'ﬁwmmmimaﬂmzmmmsuuqﬁ (High Authority) #38A8dzA55015015 (Commission)

Tu A, 1970 malsimdnlfdndnunuiuldessdaudduafifsaiunsinuasnssy fe
AR 11/70 Internationale Handelsgesellschaft v. Einfuhr - und Vorratsstelle Getreid [1970]
ECR 11257 insldudaidersmunienduszuunisnatuiadmuieulsvedueygyiaiid
dsoonifudefmusfiazifindendnanulidndiu wimavziiuinlifinisnsgyiid Hundnainu
dndu uiludifadulausui wdneruildddudundniiugilunisasaseunisldsiunaves
Useeuglsy uazluafil Dutheille de Lamothe FaflufiuSnuinguaneg (Advocate-General) vas
magRsssuglsy (EC) TWinmndiudn nénanalddadiuiudiunilwongumneuszviauglslngna
Y8IMI1 40 (3)  ¥83 EEC  Treaty LLaﬂé’%’UmﬁmmmﬂugmzﬁLﬂuwé’ﬂﬂgwmaﬁ"ﬂﬂu
szuungrneUsznauglsy Suiivefnanssuungmneneluvesigaundn

L% v 1%

Aty nanaulednainlussuungrungannmelsutuiivainaniaundydantauwd

o

[ o

luauSdtyaun (express provisions in the Treaty) Usiinanuaniliisy vaiinainvannguung

56 aou ¢ Ao Py ¥ A <

ATIU INUUAY, DNUAD LNDTTOY 15, U.63.
57 & o

LW, U.63.
58 & w

LW, U.64.

59 & v
LANON, U.65.
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Y] va

aelulseine (national rules) Uatindioyanuainundyaiivesausdayen (the proportionality

oo

principle as deduced from the treaty provisions) 3née®

(2) anszdrAyvamananuladadiulussuungraneanainglsy

Hagtuduiivenivlaedaudelaensidedeafivesmagisssuglsuin
ninnstosanuvemdnmalidadiutuanunsonenesnantulilaedaau Ine Van  Gerven
s ngmane (Advocate-General) Tasanagisssuglsy (EC) lifusundnnisdesianudsens
frewuiudn ndnanulidndiulszneudie udnanudugninaviendnaiuivanzay (suitable)
nanAMuINTU (necessary) uazvanauladndiuluaunuigegiauay (proportionality in sensu

-~ 6
stricto 38 proportionality in strict sense) 1

() NanAUHANZEN (suitable)

o

U32N15KIN UINTN15V095F8ABAUNNIZANDE1MYATIUNNT

s v o

UndesuselevunmuingUszainnaeinis nananumuizay (mananudugnsna) L3endaein

Ao oA 19} Y A

wmsnsnspidenldazsesianuduiusegralummndunadiuinguszasdiininsnisuugyavung

) &

galundntiu FnguszasAdanaiazieaduingussasrnveumenguane (legitimate) dslulung

& A (%

nadeuaNladndiu lulosduravzdasruminusslovunioingUssasdnunazenuingnig

Yeonunedufeasls ndsentuifiansundt wesnisisgidentdiuduuinsnisiiausaussgaiu

<9

e v

Taguszasainsesnistivzali danisiunisneaeulutunsulszdiunumdnanudugrsnatuliiy

1 > 62
Yeywwinlanin
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1579, 1.69.
ot J.H. Jans, R. de Lange, S. Prechal and RJ.G.M. Widdershoven, supra note 53, p.147.
 Ibid, p.149.
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(n) nananuladadiuluainunuieatnuau (proportionality in

sensu stricto)
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nsgnuiiudndiuuenmilolyainmaluliiieussgingussasdiifeanisnienansenutuuInNn g,
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(3) msusuldianunananalddadiuluszuunguuneannawglsy

1) AR 66/82 Fromangais SA v Fonds d'orientation et de régularisation des

marchés agricoles (FORMA) [1983 Ik

(%

forfantdluadtiduafndnisdaiedimagissruglsuiannsanidedunnuseuse
NQVILNEYDINQLATT 1259/72 AMMUANITATUANNITANTIAYBILLE WagnLavil 232/75 fAfviug
Bosnsneiusiinnnmasdiniuieustueglonniu Tnodiisurnisussyaseieslldinue
Unamamnaneluszesinandifmun Jagniundndsefuionun donsundnusziuldudeinnssy
wanUsziussnanidunisarazdinegieiionss Jadnsevananulddndiy

AaItaded Tun1snsiaaeuingraunevesussyiay (Community law) @annaBIiy

[

nanauladndiuniolil Usenisusn feafiansunituinsnisitdaiunsaussqingussasd lag

q

donndesiuansydfyuesingUsyasrniali duduiiaes darudnlulunisussaingUszasdniolyl

* Ibid, p.149.
* Ibid, p.149.
“ Case 66/82 Fromancais SA v Fonds d'orientation et de régularisation des

marchés agricoles (FORMA), [1983], E.C.R..
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2) AR 181/84 The Queen, ex parte E. D. & F. Man (Sugar) Ltd v Intervention
Board for Agricultural Produce (IBAP). [1 9851
ARl IunisdaieslimagAssruuiglsufiansanifdadefvaiuluoygyndeeen

Ina MUNYUeIUsEYIANT 1880/83 11mI1 6(3) MEIWIAMENIIUNTEUYILARAINTTIUNNS
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3) AA 49/01 The Queen v Secretary of State for Health, ex parte British
American Tobacco (Investments) Ltd and Imperial Tobacco Ltd. [2002]69

aaa |

aRtdunfidnisdadeddimagissauuiglsufinsmunaurouiienguuisnes
Mdefl 2001/37  AuAlufiadunsaiuauuiinaasms uasdifeuuuseandnsusiongu 1ne
1991 3 um sy biliuiiRamszdiugeanvesasmiuaziladu 1ns 5 fvuali
dududefivuresyniifioszydonudiiion e 7 WasyUimaansms sussduiouaunin

UUYBIYNT

% Hisn qUaINg, 9796873 1F905507 25, U.55.

°" Case 181/84 The Queen, ex parte E. D. & F. Man (Sugar) Ltd v Intervention
Board for Agricultural Produce (IBAP)., [1985], E.C.R..

® Hisn qUaINg, 9796873 1F905507 25, U.56.

 Case 49/01 The Queen v Secretary of State for Health, ex parte British
American Tobacco (Investments) Ltd and Imperial Tobacco Ltd., [2002], E.C.R..
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4) Afl 41/03 Rica Foods (Free Zone) NV v Commission of the European
Communities. [2005]71
pRiLunAfiAsfunsdnieslvimagsssuglsufinnsanidadeiestungnmsii
SualmmnisidhaudussnmihmaneuardiunauveInaL NS NMFUTE ALV

815U (Commission of the European Communities) @sfinunlyiusemeanlasuanfievanunse

a a4« [ a

vt ingRuifuunasnanluuszimesndnuszaeuglsuldialiouviaduingivlulsendls Tne
fsruslaaaliil 3300 oy efdfussiudedussnisniein matuuslaamindithmanseuss
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Uszwiau 9iinquirasdliuininisiianndnvesussaianiunlddesliifiuniiveuivnves
ANunza uaraNsLduiiefiazussainguszasdvesngvane wagmndecdonunsansiid
AMUINzaNYa18UTENIs Aesldonuininisiineliiinniszdesiige wazdedldnelviAn
arandemeililddndiunuingUszasdiy

aagfsssuwsisglaiiiuiefumaduiuiiiiuin nsdmuslaeniidhaudssan
ihanansisuazdrunanlia 3,300 du Gulaaeniifieaumunzay lnsdrdsdasslosveq
fiszneunstmansswaglandinanfeguuiiugiussdugaanueanisindiaianssuas

1 v 1%

Aupay 529U a.a. 1996-1998  Tueddusiatalula@euditadeliodadaunds wandnlaleqn

" Fisn qUaINg, 9796873 1F905507 25, W.5T.
' Case 41/03 Rica Foods (Free Zone) NV v Commission of the European

Communities., [2005], E.C.R..
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nUszasinnuasegnadunidluingUszasandAglunssiunguiu
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981N tUNTTUAGRUNTYTUINIIMAASYRIvedlsy ldillssanmsualudagdu willunumly
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v o | a o Y] . o 74
Humausausdyailsn 1957 desauszwnauglsy (European Community : EC) usiuin

" fisn qUaINg, 9796873 1F905507 25, U.59.
fiuiuna pedl | “nnsvdnguasiadenandeuiteiaivesdudlunainiielglsy
nelanimsn 95 LLmau%ﬁagzgﬂiufiaé?qﬂizémmqiiﬂ,” (Anednusumiudia Augdfaians
UNTINYIAUEITNAERS, 2552), U.24.
suwad 18nifesaeas, “‘Vié’ﬂmsm%us’hsJLﬁ'%suaa?iué’mwiuawquisﬂ (Free

Movement of Goods in European Union),” ?mﬁuujiaijuﬁ 15 @anAn 2558, lawstudent bizhat.com/Goods.doc
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AUNNNTAT : ANw) WEE wag RoHS,” (neninusuyUngie AMzRAFIANS UUN1IN8188555UAERNS,
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11951 35" Yyalilwiueusiendudi ¢ nsdidausunadudilunisdeeeniaziingnis
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Tnefiaumaneres “n1ssniau3una@udn (Quantitative Restriction : QR)” laidl
UwﬁmmﬁﬁﬁmLauiuau%é’iyﬁyﬁﬁwmiﬁwLﬁumm@qwqukﬂ (Treaty on the Functioning of
the European Union #3e TFEU) usiagsla wilaiinsfienulaenisiniuveseayisssuglsy
Tundl Riseria Luigi Geddo' 11 m3s1iauSunadusi (Quantitative Restriction : QR) Mi18A21437
“gpsnisla q Mdunssrianisinda deeen wie nsdeuiiedudi sanuanseuisdin”
A10819019910AUTUIUAUAY U n1sANtg/ds00n (Product  Ban)  N13ANMUALAIANEUAT
(Quotas) nMIfMUATIATALAITUG (Minimum  Price)  n1531inUSunaidudndseenlneatingle
(Voluntary Export Restraints) n1391daUSuudualunain (Quantitative Market Restraints)

o v | a v o v 81
msvelusygnid/dseondud (Import/Export Licences) 1usiu

" Aticle 34 (ex Article 28 TEC) “Quantitative restrictions on imports and all
measures having equivalent effect shall be prohibited between Member States.”

E Article 35 (ex Article 29 TEC) “Quantitative restrictions on exports, and all
measures having equivalent effect, shall be prohibited between Member.”

" Case 2-73 Riseria Luigi Geddo, [1973], E.CR..

% “any measure which amounts to a total or partial restraint on imports, exports
or goods in transit” Laﬂmiﬂizﬂa‘umiL“%&Jufiﬁm{]zgmﬂgwmaawqu‘lsﬂ 1.747 nM3158uUNISa0U
Joudin@nwn anunguaneseninalseina angdienans inning1desssuans tng 8.035.313U5e0
Snwaw Unnsfnwn 2557.
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SUNU LANLNYTEVAT, BINUAD (INBTI0Y) 74, U.6.
83 o Y A N

DNUAI 12993509 80.
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SUNU LANLNYTEVAT, IR (2NDT30Y) 74, U.11.
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* Case 8/74 PROCUREUR DU ROI (Public Prosecutor) V BENOIT AND GUSTAVE
DASSONVILLE, [1974], E.C.R., p.852, para.5.

“All trading rules enacted by Member States which are capable of hindering,
directly or indirectly, actually or potentially, intra-Community trade are to be considered as
measures having an effect equivalent to quantitative restrictions.”

* gr9uda 1593507 80.

* Case 154/85 Cornmission V ltaly, [1987]. $19lu sumeu] EniResivas, 819udn
\Fe03507 74, 6.

® Case 4/75 Rewe-Zentralfinan V Landwirtschaftskammer, [1975]. 919bu sUWAIY
Bnifesauas, W, we.

** Case 53/76 Procureue de la République Besancon V Bouheier (Bouhelier Case),

[1977]. #1alu suWal BNAYSAVRS, 19919, W.6.
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1) Aas35UBUA (public morality)
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ot Case 120/78 Rewe-Zentral AG v Bundesmonopolverwaltung fur Branntwein, [1979], ECR..

 Article 36 (ex Article 30 TEC) “The provisions of Articles 34 and 35 shall not
preclude prohibitions or restrictions on imports, exports or goods in transit justified on
grounds of public morality, public policy or public security; the protection of health and life
of humans, animals or plants; the protection of national treasures possessing artistic, historic
or archaeological value; or the protection of industrial and commercial property. Such
prohibitions or restrictions shall not, however, constitute a means of arbitrary discrimination
or a disguised restriction on trade between Member States.,” ﬁuﬁuLﬁ'a’ﬁ'uﬁ 15 Qumﬁuﬁ 2559,

https://en.wikisource.org/wiki/Consolidated version of the Treaty


http://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX:61978CJ0120
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Eﬂ,i“d (Treaty on the Functioning of the European Union 38 TFEU) dA1uAangnasiuuniinees

” Paul Craig, EU_Administrative Law, (New York: Oxford University Press Inc.,

2006), p.688.

94 o Y A o
794a7 tNesIan 80.
95 L&' v
LW IN.
96 ey .. .
“...Such prohibitions or restrictions shall not, however, constitute a means of

arbitrary discrimination or a disguised restriction on trade between Member States.”
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Reouly nandsnaruinduainnsidadeaivesmasfsssuglsuluaf 120/78 Rewe-Zentral AG v

a

Bundesmonopolverwaltung fiur Branntwein [1979] (Cassis de D/'jon)98 %’mﬁ%%ﬂmmﬁ“a
U3t Rewe  Fadluuimgiindraumainusemadiig q ludssae Ifvooygndeidmiiiives
UssimgesuiilumsiihdusanussmenSaaaiiensvenenaindudlulsemagosuil fadudn
wiatuswEas “Cassis de Djon”(Manwawuiamaidun) ™ Aflssduusinuusanosediosay
15-20 fe wAmungranevesszimaesuil ginaliiaruisadimirelupainazdesdiuium
weanagadluisininfesar 25 Fauuiv Rewe Fslanunsntudnasinalsl Cassis de Dion
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magfssuglsvitdadedn nnsnsvesdssmmeesuiiduinnsnisifinaduifiontu
nsdrfaUTiamsindt (MEQR)  Teeilumnsnsi$sldidunismily (ndistinctly  applicable
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nsanliun1sauuleuevessy (the effectiveness of fiscal supervision) , nsunUesansisagy
(the protection of public Health), Asdusssulunisaiiiun1sén (the faimess of commercial

. v v ,, 101
transactions) ka¥N15ANATEIIUILAA (the defence of the consumer)

! “Subject to the requirement that such measures are not applied in a manner
which would constitute a means of arbitrary or unjustifiable discrimination between
countries where the same conditions prevail, or a disguised restriction on international trade,
nothing in this Agreement shall be construed to prevent the adoption or enforcement by
any contracting party of measures:...”

* Case 120/78, supra note 91.

” D79a7 47'7\7@555)771’ 80. @L‘ﬁu Catherine Barnard, The Substantive Law of the EU
(The Four Freedoms), Third Edition (New York : Oxford University Press Inc., 2010), p.91.

100 & o
NN,

ot Case 120/78, supra note 91, p.662, para.8.


http://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX:61978CJ0120
http://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX:61978CJ0120
http://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX:61978CJ0120
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2) M3UnUadansnsaay (the protection of public Health)

3) Ardusssulunsaiiiunismn (the faimess of commercial transactions)
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ANNANTUDY1989 (mandatory requirements) 1%

“Obstacles to movement within the Community resulting from disparities
between the national laws relating to the marketing of the products in question must be
accepted in so far as those provisions may be recognized as being necessary in order to
satisfy mandatory requirements relating in particular to the effectiveness of fiscal
supervision, the protection of public health, the fairness of commercial transactions and the
defence of the consumer.”

" Case 113/80 Commission V. Ireland, [1981], E.CR., 1625.

1o Jurgen Schwarze, supra note 14, p.685.

" Indistinctly applicable measures : 11msnsAUszAtRreauminilasldnginasi
Wwuhiuumnelulssng uwasnsnmsnananneiifnanudomeiinadunsidauiunu

"% Distinctly applicable measures : wnsn1sTdenUsedvRsenineduinieluiu
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1) AR C-272/80 Frans-Nederlandse Maatschappij voor biologische
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Producten
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106 Jurgen Schwarze, supra note 14, p.773.

" Case C-272/80 Frans-Nederlandse Maatschappij voor biologische Producten,
[1981], E.CR..

 Ibid, p.3279.
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strict sense) 1l lunswansan
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107 Ibid, para.14.

“Whilst a Member State is free to require a product of the type in question,
which has already received approval in another Member State, to undergo a fresh procedure
of examination and approval, the authorities of the Member States are nevertheless
required to assist in bringing about a relaxation of the controls existing in intra-Community
trade. It follows that they are not entitled unnecessarily to require technical or chemical
analyses or laboratory tests where those analyses and tests have already been carried out in
another Member State and their results are available to those authorities, or may at their
request be placed at their disposal.”

Ho Ibid, para.15.

“For the same reasons, a Member State operating an approvals procedure must
ensure that no unnecessary control expenses are incurred if the practical effects of the
control carried out in the Member State of origin satisfy the requirements of the protection

of public health in the importing Member State.”
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"Case 40/82 COMMISSION OF THE EUROPEAN COMMUNITIES V UNITED
KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND, [1984], E.C.R..

"2 suand dniilestiues, §99uds (Beesso 74, w.ll.

" Case 40/82, supra note 111, para.24.

“It is therefore necessary to consider whether a licensing system constitutes a
measure which is disproportionate to the objective pursued, on the ground that the same
result may be achieved by means of less restrictive measures.”

He Case 124/81 Commission v United Kingdom, [1983], E.C.R..

" Ibid, p.207.
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fegradunstifindiawaludsemamugluiunsiinisdesuses (certificates) vy

" Ibid, p.217.

" Ibid, p.218.

"% Ibid, p.236, para.16.

“Whilst the protection of the health of animals is one of the matters justifying
the application of Article 36, it must none the less be ascertained whether the machinery
employed in the present case by the United Kingdom constitutes a measure which is
disproportionate in relation to the objective pursued, on the ground that the same result
may be achieved by means of less restrictive measures, or whether, on the other hand,
regard being had to the technical constraints already mentioned, such a system is necessary
and hence justified under Article 36.”

" Ibid, p.236, para.18.

“...That result could be achieved if the United Kingdom authorities abandoned
the practice of issuing licenses and confined themselves to obtaining the information which
is of use to them, for example, by means of declarations signed by the importers,

accompanied if necessary by the appropriate certificates.”
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120 1bid, para.19.

“It follows from the foregoing considerations that in the present case the
requirement of import licences, which is incompatible with Article 30 of the Treaty, is not
saved by the exception contained in Article 36.”

*?! Case 155/82 Commission v Belgium, [1983], E.CR.

% Ibid, p.533.

2 Ibid, para.12.

“The principle behind the arguments put forward by the Belgian Government
cannot be disputed, inasmuch as each Member State is entitled to take within its territory, in
particular in a sphere in which the objective of the harmonization of health control
measures has not yet been achieved, appropriate measures in order to ensure the
protection of public health. However, such measures are justified only if it is established that

they are necessary in order to attain the objective of protection referred to in Article 36 and
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1) AR 120/78 Rewe-Zentral AG, having its registered office in Cologne V

Bundesmonopolverwaltung flir Branntwein: Cassis de Dijonlz‘1
U3t Rewe Idveeygnseiimiiiivesszimatsesuilunisinidraudan

Useinadfaeaifionisvenenaindudludsemaeosui fedudvantusiuiea “Cassis  de
Dijon”(Mannuauudnaoifur) = Aflseduuiinuueaneseddesay 15-20 fg LARLNYUUIBUD
Ussinawosuil asmaliifianmnsosminelunainazdesiiviinaueanasedlisninfesas 25 fuu
U Rewe Fslianunsatntngsmalyl Cassis de Djon undnmingludseinaasudila
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nsdfauTiunsiind (MEQR) lngiduuasnisnssladunisialy (ndistinctly applicable
measure) *  waylfidadeanamdnin “guassadenisindeudiglulszviaudadunauiain
AuLANAsuYeIngnensluvesUsEmaauInfifeatesiudiming Fesldsuniseouiy
m’mLﬂ/iﬂﬁwﬁ’iy,iﬁammﬂg%masﬁ’mdnlﬁ%’umi%’mm’h “fimuindu (necessary)” Lﬁaﬁ%miq
waiia sy (mandatory requirements) InglamzogsdsiiAgidosiu Uszandualunsussg

[

npUszasAnuuleunevessy (the effectiveness of fiscal supervision), n1sunetansisaay (the

that such protection cannot be achieved by means which place less of a restriction on the
free movement of goods within the Community.”

" Case 120/78, supra note 91.

% raudn 15993507 80,

126 & o
NN,


http://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX:61978CJ0120
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protection of public Health), muilusssulunisaiiiun1san (the fairmess of commercial
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2) AfAl 130/80 Economische Politierechter V FABRIEK VOOR HOOGWAARDIGE
VOEDINGSPRODUCTEN KELDERMAN BV: Kelderman Case
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" Case 120/78, supra note 91, p.662, para.8.

“Obstacles to movement within the Community resulting from disparities
between the national laws relating to the marketing of the products in question must be
accepted in so far as those provisions may be recognized as being necessary in order to
satisfy mandatory  requirements relating in particular to the effectiveness of fiscal
supervision, the protection of public health, the fairness of commercial transactions and the
defence of the consumer.”

" Case 130/80 Economische Politierechter V FABRIEK VOOR HOOGWAARDIGE
VOEDINGSPRODUCTEN KELDERMAN BV, [1981], E.C.R..

% Ibid, p.529.


http://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX:61978CJ0120
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LULEBILLAUM ﬂWUﬂizL‘V]ﬂLuLﬁ@3LLau@QﬂluaqﬂqiﬂaqﬁﬂaﬂﬂaqﬂfﬂqLUU@EJ']QEN (mandatory

requirement) ieundesaunnuazAuasesiuilnale

* Ibid, p.536, para.8.

'] Ibid, para.10.

“It should be noted in this regard that the sets of limits laid down in the
Broodbesluit in regard to dry-matter content are related to the making of bread in specified
sizes and thus bring into play a criterion which has no connexion with the protection of
health. What is more, during the oral argument the Netherlands Government acknowledged
that that was not at stake. Therefore that argument cannot be accepted.”

1 Ibid, para.11.

“So far as the protection of consumers is concerned, it is claimed that the
Broodbesluit introduced a clear delimitation between the various shapes and weights of
bread and thus helps to prevent consumers from being misled as to the actual quantity of
bread which is being offered to them.”

2 1bid, para.12.

“However, it must be observed in this connexion that the provision of suitable
information for consumers may easily be ensured by appropriate means, such as requiring

labelling showing, for example, the weight and specific composition of an imported product.
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3) AR 220/81 Tribunal de Premiere Instance V TIMOTHY FREDERICK
ROBERTSON AND OTHERS: Robertson Case
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YouLmTanLIuAMNIAT 36 EEC Treaty (Yaquusnns 36 TFEU)

That has also been stated in regard to the facts of the dispute submitted to the national
court.”
Case 220/81 Tribunal de Premiere Instance V TIMOTHY FREDERICK

ROBERTSON AND OTHERS, [1982], E.C.R..

** Ibid, p.2350, para.l.

" Ibid, p.2361, para.10.

7 Ibid, p.2359, para.6.

% Ibid, p.2360, para.8.
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“The answer to that question can be given only on the basis of Article 30 of the
Treaty, to the exclusion of Article 36, since measures such as those provided for by the rules
in question do not fall within the scope of the exceptions listed exhaustively in Article 36.”

** Ibid, p.2360, para.9.

“..may be recognized as being necessary in order to satisfy mandatory
requirements relating inter alia to consumer protection and fair trading.”

“ Ibid, p.2361, para.11.

“It must be recognized, however, that the obligation on the part of the
manufacturer or the importer to stamp silver-plated article, which by their very nature are
capable of being confused with articles made of solid silver, with special hallmarks which
are indelible, inseparable from the article and indicate the quantity of pure silver coating as
well as the name of the manufacturer of the article, is in principle capable of affording
effective protection to consumers and of promoting fair trading. The hallmark as to weight
achieves that twofold objective by enabling the consumer to acquire a sufficiently accurate
knowledge of the nature and the quality of the product and to distinguish it from other
products with which it might be confused. Moreover, the manufacturer's mark enables the

buyer of the article to identify the manufacturer.”
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! Case 261/81 WALTER RAU LEBENSMITTELWERKE, Hilter (Federal Republic of
Germany) V DE SMEDT PVBA, Zemst (Belgium), [1982], E.C.R..
“ibid, p.3963.
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“Cibid, p.3973, para.17.

“It cannot be reasonably denied that in principle legislation designed to prevent
butter and margarine from being confused in the mind of the consumer is justified. However,
the application by one Member State to margarine lawfully manufactured and marketed in
another Member State of legislation which prescribes for that product a specific kind of
packaging such as the cubic form to the exclusion of any other form of packaging
considerably exceeds the requirements of the object in view. Consumers may in fact be
protected just as effectively by other measures, for example by rules on labelling, which
hinder the free movement of goods less.”

" Case C-317/92 Commission v. Germany, [1994], E.CR., 1-2039. 813l J.H. Jans,
R. de Lange, S. Prechal and R.J.G.M. Widdershoven, supra note 53, p.153.
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9u q Ainsfinnsaundnasnsifuluiieussainguszasdvessy Alunisfinnsandovdnany
é’qu%‘maﬁ%ﬁu (2) wénaudwTu (the principle of necessity) luAd 40/82 COMMISSION OF THE
EUROPEAN COMMUNITIES V UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN /RELANDl%,
AR 124/81 Commission v United K/'ngc/omm, 155/82 Commission v Be(gfium148 violunfau 9
damnaialdfiansundy Snsdansnismiadenduiiansovssginguszasdliudfaiu
nsideuinelaiiesnivieli viensdlimafiarsaninuninsiigidenldasdondumnsnisi
Anfunsiadeudnelaitosiian Sruuddunisiansandiendnausnduiadu (3) ndnaw
Tadndulununuieeg iU (the principle of proportionality in strict sense) lumd af C-

272/80 Frans-Nederlandse Maatschappij voor biologische Producten’” \Jugu

" Case 155/82, supra note 121.
146Case 40/82, supra note 111.

" Case 124/81, supra note 114.
" Case 155/82, supra note 121.
1 Case C-272/80, supra note 107.
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AR 220/81 Tribunal de Premiere Instance V TIMOTHY FREDERICK ROBERTSON AND OTHERS:
Robertson Case' ", ARl 261/81 Rau v De Smedt  tdudu ﬁﬁuﬂaﬁiﬁﬁ’mﬁﬂm’mﬁquéwa
NIN1TUNNEIUTENI9IRYT AD AR 130/80 Economische  Politierechter V  FABRIEK VOOR
HOOGWAARDIGE VOEDINGSPRODUCTEN KELDERMAN BV: Kelderman Case' - wagaf C-317/92

. 153 Y
Commission v Germany Hudy

anunsaagUldinlasdnlvgudimaliimdnnisivaessznistrefuiniiansanaiug
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317/92 Commission v Germany ealalétimdnanudniusniiansun esainunsnisvessy
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120 Case 220/81, supra note 134.

o Case 261/81, supra note 141.

" Case 130/80, supra note 128.

2 Case C-317/92, supra note 144. 919lu J.H. Jans, R. de Lange, S. Prechal and
R.J.G.M. Widdershoven, supra note 53, p.153.

" Case 130/80, supra note 128.

2 Case C-317/92, supra note 144. 919l J.H. Jans, R. de Lange, S. Prechal and
R.J.G.M. Widdershoven, supra note 53, p.153.
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el Frsimafiaundnazainisndeldndnaiiusnduededs (mandatory
requirements) Iéiuszdeadulunudevlsiilédnsyandnlilund Cassis de Dijon™ Feillamu
ddyin mslingunengluresigiiuguassadenisindoudiedd deudunsdd “danudniu
(necessary)” iaflazussquniisianudnduegnsds (mandatory requirements) narimgusvasd
Faulourevesdguseniseng 4 dau n1sfinnsannisdrslindnausuiuedsds (mandatory
requirements) 3udun15Asaninfinnudndu (Necessity  Test)  lunisussaingusvase
Baulsueiifinuddydmsely Lsﬁuﬁmiﬁmaﬁmé’nmmé’mqméma (the principle of suitability)
wazndnAus Iy (the principle of necessity) tesdosUsznisuldlunisiansanvindu 36
ANaNvRaLNan NN TiaIsaAudndy (Necessity  Test) wéa 1ea1nnisfiansundn
audnduet1ads (mandatory requirements) Wun1siasaneus iy (Necessity Test) Tl

Wunshansananuladndau (proportionality test) wssensle

UAZAINNITANYINANLNUNNITRIITANTOUNLIUAINNIATY 36 VOIAUTAEYQYI1I1P8N7T

=

Aliuaurasannmeglsy (Treaty on the Functioning of the European Union 38 TFEU) uag

'
a

wane s lueg198a (mandatory requirement) aunsaaguladn magfsssuglsulddmannis

govamanauladndiunidunugulunisfinnuiansavdnanuinduedsBsuasdesniiy
1031 36 TFEU 8619A5IATA STaU1TnN8a1115a-UNITATIRA0UAUNENNITHATTo8NL I UITTIY
16 Wowmsnisvessgaun@naiunsanelmianadugvslunisussainguszasdld  wazfeady
) d‘l v a v A & 158 = v Y
wnsnIsnfadunIsiedaudeasvosngainty — wazlunsdivestosniiuningi 36 TFEU
ANANLNUTRLLANIT o TIUIMTNIENININARANUNALFEV0INIATNIT UINTNITVDITFILAB

BN Y a = oA ) v 159
TinelAnaudsmennluniniienisussqingUszasadnae

deissuifisunmsuiulivananulddadiunsiiansandesniiung 36 TFEU udn
anudndueg13ds (mandatory requirement) uaznsuiulindnanulddndruluanuzngmane
vhivluszuungmaneanamglsluide 2.2.2.1 (3) fumsusulindnanulddadiuluszuungmne
wasunudn n1susuldndnarnuladndluluszuunguuisisesiiuiiniiuAsinsauinnin
msusulindnngunedinanluszuunguineannimglsy Wesannlussuunguaneisessiuazdes

Usuldmananuladadruliasuisaundnnisgesioadudiuiuly dwnsusuldwdnngumuned

%6 Case 120/78, supra note 91.
o Mé}ﬂmmé’mqwéwa (the principle of suitability)
" ydnpnus il (the principle of necessity)

159 o Yo 1 .. . o .
naneladnaulumuingeg1sA (the principle of proportionality in strict sense)


http://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX:61978CJ0120
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lusguunguineanamglsudsiladnunluide 2.2.2 anue nuieagisssuglsulsdmannisdey

a

Wgau1aUsensuItaselusmazafyintu el n1shdaszidanttnannisgesladusgfuusuniay

Y

a A a

v 3 a ada X = | 1 [ < v Vo1 = 1 [y v
oIS einvuluaf uiag1elsna Weiasanlaesiundeaiunsaaguladn Aauddnnisusuld
nananulidndrulussuunguineteesiuaziinnuasnsnuinnd win1susulduanauladndiu
Tussuunguuneanamelsuidanuasiasaguienty lnenmagfsssuglsulausuldndnngmune
[ ! [ & a a 1 ] [ < - 4 v [ s
sanaaduiugiulunisiinnulunatsusunegransensa uluiieliaenndawmiuingUsvasd
Tun1snsivaeunsigerunasgandnluviunnguunsunasesnaluvesanninglsy wasiivolv
annmelslanunsasnuiwuiaudatunisvinguassarenisindeudaiaivosdualiuinfigawinn
duldly Fanannsasnaridumladdguesvesnisniudilunainifen (single market) w09

annmglsulilaegeiiusednsam muingusvasdvasanamelsulumuinsugia

uonanffinisuiulimdnanulddadiulussuunguunoigesiunazszuunguang
avamglsunda Saldfinsumdnanulddadiululdluszuunguunedu 9 3ndae Taegdnw
agnsAnwvinisuuldndnanulddadruluszuunguunsnisdisevinsdseina lugiugd
ndnanulddndudundnngmneiugiuildlunmsfisnsanarudndu (Necessity Test) angld
11751 XX (@)(b)d) vesmnuanasinluindheniBraninsuaznisin aa. 1994 deluluund 4 Jsns

[ a

Jsuldnanauladndruluusunsananiidnuwaziiay wazlunaisaullatin swauinaninaa

'
v o

A5AANUAUNTEINIT A NwUzNIEAazlnannauAiuLANwende U nananuladnaiudaly

=

Jundnngrnediugiulunsfinnuluviundana1alussezusndneie

2.3 daauAnifreauIndy (necessity) nmelddeaniiuniliuinsn XX vasaruanamaly

RILABAANINITUALNITAT A.A. 1994

n1sf1seninalseinalutagiulilaineideasanizn1slaainianisan uedad
ANuignflodludssiaudu q Aldladudemianisan (non-trade issues) laglanizoen9ds
Wunalnlunisduirdeuulauiesng 9 919 nsundestinuazguainveslszyrvululszine
P Y a v ¢ W a a % < v 160 Iz %
nsAUATRIUIIAA NseusnEnineInssTsumALavdawInden Ludy  83An1INALan (WTO)
FeluosAnisseninaUseinaiatuauguakazduasunisilaaininisailuseninanifaundn
lanszndnisanudfyvesuloviedie 4 Nzdesiauiuazlinnudidgaivdludvuleuienis

AIUNITAT UBNAINT B3ANIIN1TAandelanseniniinisduasunazundenisaisisugy

160 o ¢ v Y a =
ﬁ]’]?di%fﬂ INNIY, 979a7 (V95707 9, U.1.
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ANUUAEAABUBIUTINA HWIAGD NI MTHRUIMIAIULATYIAY kaAUIUAIYDIYTA
Junshandnvemnsguia delunisundesduaduussleviansisasinaitiu 5guiaeiasenngmung
3euInIN1sNAAfUN1INIsAslaglaauLarlilaleun n1Aaudnerateduldnguuisnas

1193N19639ulguIeNaslnfan) MU8Y898IAN1IN1TALaN taglanizag198anann1sniuden

wa

UsgdUH (non-discrimination) #ann1swnaemann (the rules on market access) \Judu fatiu

vaa &

ngvuIguedeAniIsn1sAtandallundygandunisinwaunaseninanisanasfunuaIuse

Usglovtiansnany ' aenndesmudindnives as. aads wivdna © lusieausuanuedsddnig

n13lan (The Future of the WTO) 7141 “aadmismsflaniazanumnas GATT dnsfmuauliis

Msfie’ Tnefanumnglumsndasaiaiiannsaldliuasivszaviuaiiiomunuguanas

a¥eanudusssnlunadanisfneg’ ssdnisnisilaniausliinginasinisdrfnaiaid

arusfunsueuazansan gl uingunasinatueninandunginasiildlunisaiuny
A .

ATIRdRUNAANITNLAY Ndadingunaeinshwaugasiuddinalniiagvioulniuiiuuiuleuevedy

IS o w ! Y ¥ a 1 [ (3 ¥ 1 Ya
finudrdgindunisanas ldlednesdnisniselanlieygialviinisuntesulevisaisisue

'
1 a

Unavesauneradenlinmsundeaiesnulizdenurniauddgyeegedds weawdnisundas

€ iyt

v I3 = ¢l ] v, 163
ananvzsealulilneingunasiinsnsn

ho)

wonani asdn1snsAlanaglanseninfsanudiAyvesguailssloyiaisisae

Usgnsang q milsiegunsedulnenaznisiavesnidandnuds AlalraaudiAyiu “nnswaun

'
o

9819838W” Inelinssninguszasdvanisiauiognediguliluonsununesaiunnaissnng

Fadumunnasiinedsesanisnisalan (WTO) fanszdrAgin Usemaauidn WTO  desAiilad

ol Peter Van Den Bossche, The Law and Policy of the World Trade Organization
Text, Case and Materials, 2™ edition (Cambridge: the United Kingdom at the University Press,

2008), p.615.
162

9ANEB1UIENTINYRIANTITNITANAN AITIFLURIRATUN 1 Auengy WA, 2545

aedun 1 fueeu wa. 2548 JagUusmseduni 1avsn1smsussnanyseyunfdnniensaiay

[

mMeaun viie Sarida (UNCTAD) Auduiiletudl 11 Squiou 2559, th.wikipedia.org/wiki/ande

o £

WA,

102 Report by the Consultative Board to the Director-General Supachai
Panitchpakdi, The Future of the WTO: Addressing Institutional Challenges in the New
Millennium (the ‘Sutherland Report’) (WTO, 2004), para.39. 81984l Peter Van Den Bossche,

supra note 161, p.615.
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N19AMAZNTHINTAAINAINITANINATEFAINY ATNaAdunslUnSay q Aunisensedu

a i

WINTFIUNITA159830 ezl dundnusziuinaziinnisdnsnutaznisiasyiulavessglad

a i

L71959987195UAY WAZNDIAANISVINAIIUNITNARAUAILATUSNNS TUVMLLAEINUALARITINSIY

a

ningnsvadaniviinuselevigegalagasnnaeiuinguizasAvesnisiauieg9ddu lnegeiiag

=) U v ]

AUATOALBYSNYAW IR Lilaun Uy uesUssnaAauBnyiavialy JallseAun1simuLATYgnan

o 164 165
LRINAINNU 18

dodunsiudunisnuingussasddndnesdnisnisilan Ideanngsneutu
nelenannisdifey 1iu  wannsldidenUseAURTENINNENITN NANAITANADULNU RANAIT
ftusnsdifignitlumessniteUssma udnenulusdla uenaniosdnisnmsdnlandsliauddny
funsiasneunaesUlnevesaundn Ingnisiaundnvesesdnisnisinlan Tanssuveussalu
nseennginamnielulssmaiieliussadeinguszasdideulouns (policy objectives) @sdiau

wans1sluTunsazUssine nefiaannisnisalanyanuneliaundnddafeingussasadu wenain

" Marrakesh Agreement Establishing the World Trade Organization

“The Parties to this Agreement,

Recognizing that their relations in the field of trade and economic endeavour
should be conducted with a view to raising standards of living, ensuring full employment
and a large and steadily growing volume of real income and effective demand, and
expanding the production of and trade in goods and services, while allowing for the optimal
use of the world’s resources in accordance with the objective of sustainable development,
seeking both to protect and preserve the environment and to enhance the means for doing
so in a manner consistent with their respective needs and concerns at different levels of
economic development,

Recognizing further that there is need for positive efforts designed to ensure that
developing countries, and especially the least developed among them, secure a share in the
growth in international trade commensurate with the needs of their economic development,
. https://www.wio.org/english/docs_e/legal e/04-wto_e.htm

AN UIWIWIRY, “Ugynuasiiuiniin1siaauuns 20(0) uasuiasy 20(3)
aelaunnd/asfnisnisailan,” Gnendinusumdadin augllia1ans Pansaluviineids,

2552), u.22.
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a = Y Yo v Y d' v a vy aa o & w Y
N15LUALEINIINISAN LLaﬂ@m%umaﬁJﬂnumﬂ 9 LW@IVﬁNW%ﬂIWBWQIﬁUﬂimNﬂquf\]"ll’ﬂumaﬂﬂﬂL’Ju

ANLUALEINIINITANDNAIY

Y wa

Foaniuniludaduundydanliansunaudnieliufifnuiusnsaiilefivigua

[ Ag7]

anudnduluussadeinguszasAigaulouns (policy  objectives) ladnygfagluuinsa XX

v Y

¥ ¥ U

Y9IAUANAI GATT Ineiideeniiuniluniuuins XX 4 dingussasdlunissnuiaunasening

q

wWIANANLTRINIALES TR TuTngUszaeAndnaeteeAn1sn1sAlan LuIRAEDINISLAITNEIUIR

osUlmewassy wazuunAnimeaudndulunisundesnurazUssloriansisazuszniseig 9

2.3.1 YaarufndfleanuInduivaunlasfasssudun

= v A

JamnuAalIveaNsnduieUndeefasssusun nelddasniiumluuingd

wa |

XX veInunnas GATT Usingeglueyuinsides (a) Felyd@in “umsnmsfidnduiieundes

o

= o a, 167 v [ 1 Sz a Yy A a v 1759 v oA
Aasssudun”  desniumilunueyninsgesiilunalalanalinifauidnandldvesniiuiie
LidosufuRnuiusnsdvesanuanas GATT ¢ wliesainaifaun@ndl anudnduiidessniuy

WnIN1sTEaranUAnatioussIngUszasdluns “Untes Aasssusum”

o 1 A s a = v Y]
A1 “AasIsu” (Moral) Nﬂ'J']ﬂJV@J']EJW']ﬂJWQUWHﬂ?QJGUBQ Oxford 11 “@1Lng3999nU

1Y) a Y a ) v ' v 168
wanauUsENgRnuazdy vseunsgiuaNUsEngR winvesrugnieazligndes”  wieans

o = a O

nanlaa AasssuluSennerdumnuidndrdniaveudafndedluisnlevesuysd sauvsnnnuian
Fugnassasgyludiinay indvataazdviidstiivvesauludiaulaeiily drusiazidaiilond

YoafasssuLAazdnudouuanaiuluaugaalis nqunamniiduainalusesfasssy wu ynay

9

szdoamrsnludsiiduvesaudu lawn F3ns19ne niwddu 1udu danardilunginoe
aa a o Y v vy oA o 169
ANNUsENGRNUYYenIRTIlURDIT UM auiu

N v

uanNAasssuilanwaziduaina Nenalidasssuntanvarenide (Subjective) na1ife

v

Jufasssuvasnuludipuifidnvazianizauaden Suusssy vesdiauussmaiu o 1§y n13eh

166 Y ¢ Y A N
ﬁ]’]?di%fﬂ INNIY, 9797 (V995707 9, U.5.
167 X

(a) necessary to protect public morals;
' “Definition of moral in English: Concerned with the principles of right and
wrong behaviour (adj.), (morals) Standards of behaviour; principles of right and wrong

(noun.)” Accessed May 15, 2016, http://www.oxforddictionaries.com/definition/english/moral.

169 & 1% Y o a a ! PR a ¢ & A
duyA L‘U@lVI?J, ﬂ’l’]ﬂJEﬂQ‘MN’]EJVI'JIﬂ AIBTUIYITINNNUIYLNA: %aﬂﬂ/l’ﬂﬂ. WUNATIN

15 (nganmamues : dinfiamidsyeysu), w.50.
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msmaassAludiauniladudiiianguinsiaziHudefasssusunu mszauludsautuiiuiinig
areTinnsnluassduisandudilidgnees uiludndenusenanilanisefnisanssdidudnssu
YausTINveIngnlidiaunsenlunisiinssanansadedulaginisainssala iedesiudym

<

Y] A P 2 v = a v ! % P

darndu 9 Aenunn Wudu v3eluusunveinismseninalseme YuueInuAasssuveslssnaLay
AL TUANNUUSENALULAUAL TUDBNNLABAUANEDAINNDUIANT aUWANFANAUAINAITEN TRIUSTTY
yosauludeny fely deauneuarsenaldsvaygnlindawazdmielaludszimanis usoady

Sosfisosinuwazttlusefasssusulusnussimantenidule

AIRIITUNTDRNINATUTELAUTIRATITUIUR MU XX (3) V9AUANGT GATT
ANY W ' o a Y A & & v o 1 & =
fodunndn MsimuenInsgIuvesdasssuassagluteninmil esdnsanssallaguduinduies
Aegluvesaun@n WTO fzimuniedls lag WTO 9iunsgiuvesfasssuvasidasyseinaluns

& = P o v 170
avanumsaiuUseuisunulule

(% '
v ]

Tty n1sfesAnsnisAlaniasndwuaranudnulusufasssudud nasnau

[y a [ a

fmnudnlafsdnyurvesdasssudunfienaliuandeiuduegivaon Jausssy wuIMNAAYeY

auludinunudazUssnaduidunisazyouliiudinisivaudisglunisundesfasssusud

o

YosUszrvu waziunsimsnissiunasiulag (sovereignty) vesnAduIBnvetesnnisnisAilan

o o o A . al v aa o Y a P
Meg9AasITNaUR (public morals) Nlausinglunisitiadedeiinimaigldeuung (a)

v 1 ) 1 v < = a 171« CY 172
%QQ%BSﬂL?UW?iﬂMWW'iW XX bYU ms%mwmmm LIDIYNLENHA bIBINTTINUU

v 173
sy

170 ) ¢ v Y a N
ﬁniﬂigﬂ"l INNIY, 8NUAT L8 TI0Y 9, U.150.

171 s v ) 1Y) ) '3 Y ¢ v
Y938 uiUy, “fodnuasiugnssuiungnaeininisfveasdnisnisalan,”

(neinusunUudin Auelifaans innIng1qusssueans, 2548), 1.38.
' United States-Measures Affecting the Cross-Border Supply of Gambling and
Betting Services, (WT/DS285/R), (WT/DS285/AB/R), [2004].
n3.913U5800 Snmed fiamdiuin dwnauest XX @ gnienaludneasiil
Wannmsielvaenadesiuardoulagsaufuvesaundnluyaiagiuuds fesniudandndon
AseURANEUsTIAUATiT A nvaneuazegaeldnasfidavesanndn ldinasduises atafnmdnd
afafninusany Jausssu Aden uazmsinudndnuaivosudazUsemandulalonaliaundn

WTO a315081980151 XX (a) lovisau guity 915Us201 Sninadd, 879483 (93307 9, 1.150.
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2.3.2 daanuAndifieanudnduieundesiinuioguanvasuyed dnd wiaiy

TFauniuniluuingt XX vesaunnas GATT  ladggiansteaninufniinie

o & A Na A s v ¢ & « 174 1 = |
Anudduiveundestinvieguainvesyed dad viiedty  Lilueyuinsiges (b) Faeuuiniges
AINANILNNIIINToLaUaveIansy @ wasUssmnadanguludunaunissnawing XX senined
A.A. 1946 89 A.A. 1948 11051 XX (b) Haugananenaglinsouaquisaenisiniunienisai
Weniugueunliowiniu 91nUsedfin1531mns1 XX (b) wandliiiudeingUszasdlunissnwauna

i 9 a o a ) o o W o 175
FJERINNNTIALET a’lu’lﬁ]aﬁﬂlm%mig LASAIUAIAYAT U VD UINEY

91ndeeAImuUnUygAreng XX ayuiasiges (b)  laagvieulniiunisti

]

(% v Aa s

addnyfuTinuazaunmvesuyed nanlaesuliindubemesnnsgiunnuueg (standards
of living uazitfudfyvesnisnseniinfedniuyvevu @Evslunisiidin, ansiazduinsgiunis
asesinsuiivanedmiugunm " uazdunisliauddyfuinassuiuaveunds venani
fapvioulniudsnsliauddyfuiinuazquam @ueuse) vesdniuaziiv indnlngsanliin

< A a 1% 3 177 v
LWULSDIURIEULINaRY (environment)  BNAY

i (b) necessary to protect human, animal or plant life or health;

175

(% S

A3venu Bvidllygyna, “WomenguanediddnueansdinmiFesuslefiunels
aafmInsalan,” Grendinusifcmansundadin raedfirmans Pnansaluninends, 2545), w.24.
" anslunsiidin (Right to Life) Nadnaglulaaanalmedniuyvesy a.e.
1948 9o 3 Ferivuadn “yaauliansludin w@3nm uazanusiuaslufiyana” uagdnsnasdl
UINTFIUNTATRAINSUN N MTUAYA N (Right to a standards of living adequate for health)
NwidnegluujayranaindednSuyveru aa 1948 4o 25 (1) Fedmunin “ynauiianslu
LIRS IUNIATE NS UL M OE M UALA LA AT INANYDINULEILALATOUATT T2uTTaN3T01MNS
\n3esyusinLazfiogorfouaznisguainvimanisunmduazuinisdsandidndu wazdansluaiy
funseinany Wutheding Wunihe Jevs vievinedndulunginisaiiuvenniosuraves
PU” Ul PG UNWINIYILL, SNEIUAT 1Fe955aT 165, 1.31-32.
TomnuAnitvhomseyinsaunndeuniglédesniuialuuins xx uenainay

wa 1

Fya@lilu () uan Galloyuinsfifeddesiuzasninanlaenss A umst XX (g) Ay

“U103NINNEITEITUNITEUYSNENTNINITTITUMANLTRAILALY MnunsnisRenatulangeyin
LuieliAnUsgavanalunismivaunsudssonisustnanielulssmealuniauiu” (relating to the

conservation of exhaustible natural resources if such measures are made effective in

L

conjunction with restrictions on domestic production or consumption) m'iam'lmﬁaau%'ﬂw
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[y

nslinnudidgiuuinsgiuaudued (standards  of  living) veduuwe uaz

o

nsuntesuazeysnyawinday (to protect and preserve the environment) wenanylavayeialy

[y '

Tutosniluiliuing XX (b) veAuanas GATT waq nslvanudiAyiuaaaA1Uszn1968 9

q

Y] ] & i ) ) 9 a v & @ ¢ I v aY Yo Y
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Y Y & v 8 ¥ a &
Tus15unun (Preamble) YDIAINUANAIIARIDIANITNITALAN(WTO) anene gelunindu

nshiauddyiuiiavseguainvesuyed @l vseny Selausingluanunnasitpienisdeduld
mmmaq%amﬁaLLazzjsuamﬂsJﬁsn (Agreement on the Application of Sanitary and Phytosanitary

Measures; SPS) nel@asAnisnisAailan (WTO) Nilveuluakardinsn1siunsauaungseiloung o

a

YesauBnvainvaty AduifealoalUian1sansIsugy n1sANATesguAINLazaTaAn ey

Uszrwuluaun@nlaenss dnadateleslufeuleutamunisinens nsuadnd wasdanaaunigly
A a v 179 A o A a a a 1y = a
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eldnseuveanIng XX (b) GATT 1994 tuleq

f§ o 6 A
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ey HpndAgluuiunvesesinisnisAlanagaunn MItadedaANINUeIANENITUNITIHAdTD
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WW’WlLLaza\‘iﬂﬂiQVIﬁim IUUigL@umLﬂEJ’JEU@\‘iﬂ‘ULTE)Q@Nﬂa']'Jﬂ‘l(ﬂllﬂ']i@]ﬂ'l']lll‘lﬂ,uLLU'J‘VI'N‘VW’Y]TNQQ
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duwnaauluayuinggey (9) TuuiIn1an1sanuundyainninaniuasiasiniataeniinisining

]

eauinddwuindenlusyunides (b) gty 3UTEAT SANaY, 979487 13983997 9, 1.135-150.

WAZAIILAT UNWINTUY, (9879

178 (% (3 (% 3 o (%
TUsTaIAnIuANANaITnas WTO  Anualilueisuaun (Preamble) s

AUANAITAAT WTO F353y71 Uszinanininunnasdnsa WTO wiunessesiudi Tunisdess wio

¥ '
% 6 I IS =

Juaniiinguszasinatl fe Lileenszauninsgiuaulued (Standard of Living) eusIaia

cal o 9 v A v % A a va v a
anmnisalivinlivnAunfean1suaIn1saneuls (Full Employment) Liteiiuselaniuriase

=

(real income) wagiiaiUTinadumNIzgnaelusAfgimasiuneazdold (effective demand) Lite

Y

YYIUNITHAARAENTTRAUAMATUTNIT Tun1TANTuNsLiioussaingUseasadnaduy WTO  qgdas

o = v v v

A8 9A0I N TUluNITEN B AN A BN LATANNADINITVBIUSTENAN A1 A INAIUINIE Taafaale

Y o

A AyTuNsHLLATYERvegedslulaznsildiuTivesUsemafdaimunle Quity vivydy

¥
v a

(Qnuran) Nedals, NYNINLLASYFNITENINIUTEMA B3ANTSNIIATLAN (WTO) unnaly, WunNATd

(ngammuvuAs: dninfiamideysyu, 2554), U.21.
179 Y} ¢ v 1% A o
NFUTTNAN SNNSY, 879UA7 L8995997] 9, U.151.

180 & s
(wee9, U.156.



63

A A ¥ 1

AUE1AYvoIUNTeTTnnToaun InveINywd 0T nToNY AdELduLAEITY Aleg1yy

a 181 (3 Yo ! a Aa o v =
-ASOestos o

lupdl EC-Asbest, peANsgNsTallAsuTeritaun®n WTO Hanslunisiwuaszdunsunteds

a va 2 182 Fo a a 4' ' o v Ao
all’]sUﬂvLWW"ﬂq'ﬁm?ﬁnﬂaQWUﬂqiﬂﬁﬂ u@ﬂﬂqﬂUENﬂJﬂqﬁwiﬂqimqﬂ']qﬂJLaﬁmma?‘!ﬂﬂ”ﬁ/\liﬂﬁlaqﬁﬂm@%amu

I g 1

oA ' a L P a o & v 9] a
AIMUUNLTDND NIDYNILYU AR Tha/—C/garette lﬂmﬂﬂiwzﬂqimqﬂﬂqﬂﬁﬂl’ﬂu@ﬂﬂﬁﬂayjaﬂqul’aﬂﬂ

' ¥
! ) =

a i I3 o 183 184 v a
AOgUAMAAATUIINYMIVRIRIANITOUTElan (WHO)  wag ECAsbestos lasn15#ia1sau

o 1 |

anudndudieteyanisinermansnguduiiusleduneliinaiudssioguainvoauyud
18
)

= o & 5 v
PnnsanevesdntuguanluUseinadSaaa (INSERM) 1usiu
233 daanudndidigarudndulunisandunisliduluaiunguuievse
ngsuidsunelulssimanlaidaudeiuaunnas GATT Felunisaunnginaandnaiedaninins
Jasiun1synuraniamsannieldunnsi Il 255a 4 uazanns XVl ¥89a213anae GATT g
' a awv = a a £ o - o ' ' 186
1918N15ANATRIENEUNT 1ATRMINENISAN Uardvdns visenguaitivatasiunisaanaiesng 9

v a

! ¥ o [ o a Y A IS
“UE]F’]’J'WJJF’]WNWJEJ?'TNQJ‘U']LUUI‘Uﬂ']iW]L‘UUﬂ'ﬁI“ﬁL‘U‘L!lﬂﬁ?Nﬂ{]%N’]EJMi@ﬂ{]i%LUEJU

aeludsimanlidandaiuanuanas GATT  @av U Jygiaedludeuniiuniliuinsy XX (d)

L%

Feoyunsgesninaiazvieuliiiuitesinisnisalaniesnaiunvesulaevessluaudavygs
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Containing Products, (WT/DS135/R), (WT/DS135/AB/R), [2001].

2 EC-Asbestos, Appellate Body Report, ibid, para.168.

“..., relating to the level of protection, we note that it is undisputed that WTO
Members have the right to determine the level of protection of health that they consider
appropriate in a given situation. ...”

"> Thailand - Restrictions on Importation of and Internal Taxes on Cigarettes,
(DS10/R - 375/200), [1990].

1% EC-Asbestos, supra note 181.

* Ibid

- (d) necessary to secure compliance with laws or regulations which are not
inconsistent with the provisions of this Agreement, including those relating to customs
enforcement, the enforcement of monopolies operated under paragraph 4 of Article Il and

Article XVII, the protection of patents, trademarks and copyrights, and the prevention of

deceptive practices;
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> AGREEMENT ESTABLISHING THE WORLD TRADE ORGANIZATION

The Parties to this Agreement,
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AIUNNAY GATT 1947 (General Agreement on Tariffs and Trade) forndntudioTud 1 unsiey
a.A. 1948 anananldindunsianuanasutuseanusuluiesninussmesng q sty
fadamunnas GATT TaesjavanelidinisnesiesdnisnisfnsssnineUsswmea vide ITO (International
Trade Organization) S?TuLﬁav‘fmﬁwﬁﬁmumﬂamLLazmuaugLLamiﬁﬁzijﬂiszﬂ wagyimth
Usgauauiunemun1siusenInelsema v3e IMF (Intemational Monetary and Development)

LAZFUIATINENITYTANNSHasiauT 3o IBRD Feauidniumluluuiuves suraislan (World

Recognizing that their relations in the field of trade and economic endeavour
should be conducted with a view to raising standards of living, ensuring full employment
and a large and steadily growing volume of real income and effective demand, and
expanding the production of and trade in goods and services, while allowing for the optimal
use of the world's resources in accordance with the objective of sustainable development,
seeking both to protect and preserve the environment and to enhance the means for doing
so in a manner consistent with their respective needs and concerns at different levels of
economic development,

Recognizing further that there is need for positive efforts designed to ensure that
developing countries, and especially the least developed among them, secure a share in the
growth in international trade commensurate with the needs of their economic development,

Being desirous of contributing to these objectives by entering into reciprocal and
mutually advantageous arrangements directed to the substantial reduction of tariffs and
other barriers to trade and to the elimination of discriminatory treatment in international
trade relations,

Resolved, therefore, to develop an integrated, more viable and durable
multilateral trading system encompassing the General Agreement on Tariffs and Trade, the
results of past trade liberalization efforts, and all of the results of the Uruguay Round of
Multilateral Trade Negotiations,

Determined to preserve the basic principles and to further the objectives
underlying this multilateral trading system,

Aududiod 15 NOFRINEU 2558 , https//wwwwto.org/english/docs_e/legal e/04-wto.pdf.
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Foensanas dnvedudunisBudunuinufnisesn siauNgsdunienuduindon guaiie

anuuegnnnmdinvesywd Snae
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3.1.1 wulRAaNugIuvastasniiunaly

wananunlayelAnnuanat GATT 1994 ladeyelngszidsunannisliaundn
wa v [ a

TR dunisussanuingUszasavas WTO uda Aladinsdyaidesniiuiily Tunsdlfinig

Ag7]

an¥niiaudluitoussauszasdidauleunsvessy (policy objectives) Tunisundasuselovinge

1%
va o 1 = %

AuA1UIIUsENSNTiANdAy undygRninailasvieulmauianisainaseninansaasuag

nsiasneuaedulnevesaundnlrdinumunyay

(%
Y wal

Founiiuriilu (General Exceptions) mufivayeiililumnns XX (Article XX) & ffian
310 International Agreement for the Suppression of Import and Export Prohibitions and
Restrictions 1927 Fssapglussdosniiurlulunisussguiasaiens ssdnismsdseminessime
(International Trade Organization or ITO) Imaﬁ'ﬁwwaaﬂgﬁ’m TO Tudruvesundyafzadu
fosnuiluilfsunsauelnsanssonsn ® SeiagUsrasdvesinas xx duduluiiesnwauga
seninnIAauazd1unnesulnguesdy eainanunnas GATT Wuauddygideantslilan

1n13ATES vuzRedfuauannguEnesenIeUssma sggeutsnunassulesluniseenguuneuas

Ao o [ L4

g3ndudesundes sreingil

<9

v oA

JeruldngnunevesauldiieSnwusslevivieamaiuialsenis

L%

ANUANAY GATT Fedaeiyaiivasnt IuTuiesnwaunasenIen1saaswasiUntadliiun1sasn

A7)

16 o avs

99958 ANIIIULNE, “ToEniiumuuIng 20 (Article XX) wazUseiRanudunnves

Yy A o oA

1713120 (Article XX) ...,” @UALEIDIWA 14 fueneu 2558, https://www.gotoknow.org/posts/63490.
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3.1.2 ANUFUNUSTENI9TaenAuN2lUNINGT XX nuAuAnaInaluinflenie

AANINILATNITA A.A. 1994

AINANANSINI LUTINENBAANINTUALNITAN ALA. 1994 NTOAIUANGY GATT

'
U v Al a o a

1994 lgfinnsUgaiinusnsdlivaredsznis wiadungunadiszileulunsisgaudnujifaiy

(3 a wa v

aonndosiuingUszainlszn15199999 WTO 19U n1sinun1sidenyssiva n1siiun1sdnne

9

L%

3w \lusiu agslsifanuanas GATT ladnisdyaiadesniuliluaing XX eshwauna

<

sEnInmsALasLardunesulneuassy lunsansgealimenalunisasdliniusnsdiiieyuss Loy

PIaAuAINSsARIN1sUNTaalaeluarananiasladaluuinsdiataiuininuinninnisidaasnig
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1% 1 < al [ IS
N5 agalsnanesiansulusiensald

n1seatesniuriluaiuuinst XX azdeudunsdfidiefinsazifiawusnsdiniy
AuANas GATT atuiderou uddwndosniuiunansaitelinisasiaiusnsasanannlaiu
ATWAin (an opt-out clause)'” Wuiisgaindnilendesniiuiundnndraisfinisznisigadnuiio
I¥nande waviilastenmsfiuinst XX Sdudesniiuieesiinuegiaay wWedlhiinisna1nsns
Fooniuileaziliniusnsduesniunnas GATT ausunelauaginingUszasdvosuninyfung

AaNaU

LY

3.1.3 unUsgyalAdaaniunliunns XX

LY

undalRvesniunaluunnst XX Uszneulumeilonvssundydflugnsdiu

na19Re dIUVBIUNIITBININT) XX 383N Chapeau wazduiiluayunsgosaung XX

o

Tudrweyuasgesidunistyafinsdaie Asgaugneradunneniiunsujifniu

Wusnsdiamuanuanas GATT ¢ 3vsdu 10 aunas dus (a) 89 () wagludruunindunistyad

Roulvwawinsn1snsgaudnsranananiueyuinsiges 1azaesdulumuioulvniuunil

WulRenuy azdugeuliaiuisanaiionetesniumlusiuuing XX wWiegniuaINuRn1nNIg

A3335504 BnsUayeyisna, “demanguanefdifyvensaiinimsassleiungla

s> q

2aAnsNsAlan,” Grentinusifenansumndadin aaelifmans Qansalavninends, 2545), 1.24.

WU LNaTTON 13.
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azllaNusNIdnINAINANAY GATT 16 A3ty N19019I980UNINTNITNENTOINLIUAINNINGT XX
9ADINTIADUNIAIUBUNIATERY UazdIuuniy TIN199539a0UHALATIA0UIININTNITVRY
SpaunTngennassiuayuInsfinansenseldilusudunsn anduimssasuludivuniives

v P 3 19
UYa8ALIY (a two-tier test)

3.1.3.1 UNUB9UIAS1 XX (Chapeau)

“unsnisassialutiarlignusuldludnuasineliiinnisidenyseAdaniy
° - 2 a va ] o ¢ A 9 =
gnely wsensiiendseitilagysianinmnna senitsssimandaniunisalindoudu vie

! Y a a U v 1 9 21
NBlAANNITANNUNIINITAIDYI LUK

A o [

PNAunivestsniui Uiy ddeumniidudAgnanisinudsl Ao

(1) azsioslailunsidenyszAvinusinelanislufiivewa (arbitrary or unjustifiable

! L% a

discrimination) NANAB WIINNAANITNDIIDNTBENLIULNDDBNUINTNATNIARDNUSNTUVDT GATT
Tmfiasnwiundesuszloviivesn1faui@ndeinisniniy a819lsAduInsN1SAINaITUIL A
lignihunldegaudenyszAvineuszmenig o Ilaaunisalifeddu Jadunisaenndesrendnnis

wa [

1 a Y Y g ) 22
LidenUseAvn sulumannsiiugiuuesninumnas GATT Huied

(2) agdpdldilumsiniunisnsAegnsuaulels (a disguised restriction on international
trade) visiliiolidulunuinguszasdvasnunnas GATT fideanistadinisinas Asuninsnsi

nAaudnidanldduazdesliidunisiniunisaisg1aauniasis edesduiilyniAauidn

va v 1

Yy v Y ia o I3 ) 23
DWNVDYNLIUAIUUINTT XX lﬂiﬂquﬂﬁmﬂijﬂigaQﬂm@QUV]UQJJ@UGWIQFI@TJ

>

" Peter Van Den Bossche, supra note 2, p.620.

% “Subject to the requirement that such measures are not applied in a manner
which would constitute a means of arbitrary or unjustifiable discrimination between
countries where the same conditions prevail, or a disguised restriction on international trade,
nothing in this Agreement shall be construed to prevent the adoption or enforcement by
any contracting party of measures:...”

913U5801 $haaY, nguIneuiaddn1sn1sA1lan:  n13AANULAENNTIATIE

Y wa

undpyeidrdny, AuATIN 1 (NFunnumuas: Issiuiuine dusssumans, 2559), 4.113.
22 aa a a Fy Y A /
Asy3sed anSUsyaynasng, 97983 19905509 17, 1.26.

23 & v
LANON, U.26.
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3.1.2.2 auunI1gasvasdaaniunaluuingn XX

(1) ayuasnldardn “amsnisianduiie...”
lounewanas (@) (b) uaz (d)
o & ~ a o 20
(a) InTuriveUnUaefasssuoun
° ~ Aa = ¢ o & a a 25
(b) fmL*fJuLwaiJﬂﬂaqmmmaqmmwmawqw A0 NIONY

26 o o a 4 =) I A [ 4

(d) 7 Fndulunmssiiunmstidulumungruneviongssdeunelulssmeanliddauds
AuAuanas GATT dsluidsiufanginasiitaieaaninsnistesiunisynaianianisainiele
W95 113550 4 Wazanns1 XVIE ¥89AUAnas GATT NQINaetinaign1sANATeIansuns 1ATedmaneg

v a Aa a‘ (3 d U I 1 27
N1AT LAEAVEAND W%E]ﬂ{]mm‘l/ll,ﬁ@ﬂ@ﬂﬂuw‘liaE)a’NG]'N 4

(2) ayuwsnldgArdn “umsnismingdesiv...”
lewnoyuns () (e) wae (g)
i o ) o a i ) o v | ° a 28
() HNYIVBINUNITANTUNITNLINUNTUINT DEI9DNNBIAINI DY
Qll v Y} o a d‘ U a ¥ v 529
() NEIVBINUNTANTUNITNYINUAUANT IV U

(9) ertasiunseysndninenssssuvnovgauls dvndumsnisiguintuy

Y
v ° o Y] o w a a v 30
1@ﬂsg‘waﬂv\ﬁ@llﬂ‘Uﬂqi"U']ﬂ@ﬂ']iwamW%@ﬂﬁliUiIﬂﬂﬂ']EﬂUﬂigLV]?T@'JEJ

24 X
(a) necessary to protect public morals;
’ (b) necessary to protect human, animal or plant life or health;
26 . . . .
(d) necessary to secure compliance with laws or regulations which are not
inconsistent with the provisions of this Agreement, including those relating to customs
enforcement, the enforcement of monopolies operated under paragraph 4 of Article Il and
Article XVII, the protection of patents, trademarks and copyrights, and the prevention of
deceptive practices;
“ angusean Soms, S0 19993507 21, U113,

“ relating to the importations or exportations of gold or silver;

Z (o) relating to the products of prison labour;
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lounawanes (A (h) () uaz()
o dll wa v a wa I3 = a 31
() MuusieUnUasauuanuAaunssy Useindans waglusaunnvaasif

(h) weduldaudeyniunigldmnunnasseninasemeainmedudilaadueinlasu

@ 32
ANTHDUIUINN GATT

0 Aerdunisshwnlizaingiuaisludssmaiinnudnduionszuiunisndnues

gaannssuniglulszine uanisindunisdeeaniuazsosldidunisiiunisdseanusotiiy

1% Y v £% [ A a wa 33
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UseinAvaduaiiy Lasninuinsnisuudaneundydfveaunnd Sgasaesseiunisigviud

= s & v s £ 34
Panunsaimdume ldunnsnsuuauanad

(g) relating to the conservation of exhaustible natural resources if such
measures are made effective in conjunction with restrictions on domestic production or
consumption;

* (f) imposed for the protection of national treasures of artistic, historic or
archaeological value;

. (h) undertaken in pursuance of obligations under any intergovernmental
commodity agreement which conforms to criteria submitted to the CONTRACTING PARTIES
and not disapproved by them or which is itself so submitted and not so disapproved;*

” (i) involving restrictions on exports of domestic materials necessary to ensure
essential quantities of such materials to a domestic processing industry during periods when
the domestic price of such materials is held below the world price as part of a
governmental stabilization plan; Provided that such restrictions shall not operate to increase
the exports of or the protection afforded to such domestic industry, and shall not depart
from the provisions of this Agreement relating to non-discrimination;

* (j) essential to the acquisition or distribution of products in general or local
short supply; Provided that any such measures shall be consistent with the principle that all
contracting parties are entitled to an equitable share of the international supply of such

products, and that any such measures, which are inconsistent with the other provisions of
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NAUNY
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(d) nishenudsziudainaiiuaeudraduiianifies (controversial) osaniuusziiund
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ANNEoUlnINI1ETANUNEITRINULLIAALS DIEINA B3 S15198UEY LL@%B']U']‘\]BﬁUlG]EJ‘U@Qii

nsRAuRIITanANT LT (Necessity Test) mIuauuIngIgosfina agdesdinu
NWUINNNTIRITeTainINveIAnEnIsTuNTITadedelinnuazasdnsgnssal  dauddn Tunna
ngud] ssdnsdanamenalildfidnlunsaienginusivesesdnisnisinlan (WTO) iilesannunum
fanarifuvesandn WTo  flaganasianiu Baluniniu Tassadavenalnnissefudefininaes
WTO hiifidnuwazmilaussuumalunsuueuasd (common law) w3e s¥uy Judge-Made Law 7iFna
wioeadnsfidsuralunisssiudefininarnsaairinguuneiiunisinuuazliseaziden
wnAundeyelAlalaonss agrslsiniu Tumwaﬂﬁﬁafuaqﬁﬂﬂumii:ﬁﬁ’usﬁaﬁwmmaq WTO shaasdnswman
wavesrnsgosmsiiunumdAddunsiamnngrneves WTO wagyilviiusnsdsyninsUssinad
ogfluguuuumednuaidnus (static written code) fimnudaausnndstu auluilgangunasidand

vy a Y A 1 d' I a = A a wa v av v 36
anansaldonsdala danuuieie LLﬁ%ﬁll'l%ﬂﬁ?iﬂﬁﬂEJﬁ]ﬂ’e]Lﬂuuu@ﬂ{]U@@ﬂNWUﬁﬂﬁﬁﬁLﬁ

lnandnnguuneiaaznssunisitadedefinivuazesdnsgnssal drunlundnnguune

ﬁugm (underlying) Tun1sfinaufiansanaudilu (Necessity Test) nelduinst XX (a) (b) (d)

o

luszuzusn Ao nanauladadiu (the principle  of  proportionality) AsfiAnw1azaiUs Y
Twazdealuundnly
Tuundnluil dAnwagvinisfnwdefansanlusesrudnlu (Necessity Test) neld

1M31 XX @)(b)Xd) veInNUANAIIIUIIIENIEAaNINTUAENITAT ALA. 1994 2INUUININIT

[ 7 Y a

AMadedeinmveseaznssunisidadedofinimuazesdnsanssal sauvsdy 15 ad neduundu

(%
a o

ARANANINTT XX BYNINTIERY (a) 3 AR, BUIATIERY (b) 8 AR WaraYIATIgaY (d) 4 AR Al

the Agreement shall be discontinued as soon as the conditions giving rise to them have
ceased to exist.

The CONTRACTING PARTIES shall review the need for this sub-paragraph not
later than 30 June 1960.

Axel Desmedt, “Propotionality in WTO Law,” Journal of International

Economic Law 441, Volume 4, Issue 3, p.462 (2001).

36 Y] ¢ v ¥ A )
"ﬂq'ﬁ:ﬂ'ﬁgﬂfl INWSY, BWUAD (WNBTION 21, U.17.
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(1) 11051 XX (@) suduieunesdasssusui 3 ad Toun
(1.1) United States — Measures Affecting the Cross-Border Supply of Gambling
and Betting Services (US-Gambling: 2004)

(1.2) The China - Publications and Audiovisual Products (China - Audiovisual
Products: 2009)

(1.3) European Communities — Measures Prohibiting the Importation and

Marketing of Seal Products (EC-Seal Products: 2013)

(2) 11031 XX (b) InJuieunTasguarn au dniive 8 ad aun

(2.1) Thailand - Restrictions on Importation of and Internal Taxes on Cigarettes
(Thailand-Cigarettes (The old cigarette case): 1990)

(2.2) United States - Restrictions on Imports of Tuna (Tuna-Dolphin I: 1991)

(2.3) United States - Restrictions on Imports of Tuna (Tuna — Dolphin II: 1994)

(2.4) United States - Standards for Reformulated and Conventional Gasoline

(US-Gasoline: 1996)

(2.5) European Communities — Measures Affecting Asbestos and Asbestos -

Containing Products (EC-Asbestos: 2001)

(2.6) Brazil - Measures Affecting Import of Retreaded Tyres (Brazil -Retreaded
Tyres Case: 2007)

(2.7) China — Measures Related to the Exportation of Various Raw Materials
(China - Raw Materials: 2011)

(2.8) United States — Measures Affecting the Importation of Animals, Meat and
Other Animal Products from Argentina (Argentina — beef: 2015)

37 .
(a) necessary to protect public morals;
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3) e XX ) ° sudulunsdndunisthdulumunguaneviengszideu
aelulszmaiilsidaudatuanunnas GATT delufitisanfenginauridnderaninsnistiasiunis
HNYIAN19N5AIN18TANINT 1| 2155A 4 LAZHNIATY XVII VBIANANAY GATT NgLNMaidIa8ns
uAsaANEURs SawmINen1IAn uazdvdud viiengnaeiiedasiunissoaising 4

4 af tawn

(3.1) Korea — Measures Affecting Imports of Fresh, Chilled and Frozen Beef

(Korea- Various Measures on beef: 2000)

(3.2) Dominican Republic — Measures Affecting the Importation and Internal Sale

of Cigarettes (Dominican Republic-import and sale of cigarettes: 2004)

(3.3) Mexico — Tax Measures on Soft Drinks and Other Beverages (Mexico-Taxes
on Soft Drinks: 2005)

(3.4) United States - Measures Relating to Shrimp from Thailand (US-Shrimp
(Thailand)/US-customs Bond Directive: 2008)

Tnefinsfnwdefinnsanludesnnusndu (Necessity Test) meldiunsn XX (a)b)d)
yosmuanashluitdisnSaaninsuaznnsm .. 1994 figAnwazyinsinwesaidensioly
Tuundl 4 fAnwiazdanaBosmanisAnuesfiiuszdiulumsfiansananudidu (Necessity Test)
Frssuiimuddunm el wamnsadlaasdiuiaiuunsvesnisirufinnsananus iy

(Necessity Test) U99ANITUNTITIMTOANIMULAZIANTNTINLABE1TALIUTY

” (d) necessary to secure compliance with laws or regulations which are not

inconsistent with the provisions of this Agreement, including those relating to customs
enforcement, the enforcement of monopolies operated under paragraph 4 of Article Il and
Article XVII, the protection of patents, trademarks and copyrights, and the prevention of

deceptive practices;
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undl 4
Fofinnsanluasarusndu (Necessity Test) aeldunns XX @)(b)(d)

va9AuANam3lUIIfIEnIEAANINIUaTNIIA A.A. 1994
4.1 unumvssanulddadiulunisasiadeunnsnisiisndunielduins XX

Wanandawananuladnaiuluusunvss WTO wu winananuledandiuazluladinig

Y]

wa 1 o [y va 1 I3 2 1 o 1 a 1Y
EUEY E]EJ'NGUWL"GUGLUUVIUQJ,EUGWQMQJ']EJGUEN WTO  neny LLG]ZJﬂ'.ﬂllﬂ'?ﬂQ@HWQ&QIUiWU%Mﬁﬂﬂ’]i

o

De

s v ¥

= : 3 Y =
Wumuwawaﬁzwmim‘wvgmﬁ (The multilateral trading system) LLasLﬁuwaﬂﬂﬂiLﬁMﬂgmma

<3

¥ '
a

Jemdwes WTO  Tnefienfiagiiouliiiuimdnmnulddndruluiusnsdives WTo léun 197
“necessary” “least trade restrictive” “proportionate” Hudu " unummesmdnanulddadiy
Harefuluassanuuy Ae WunanlunisiinuanisiBetgnninudeny (assessing  remedies)
Feednsgussalldvoniundnanulddadiulunistmuaninudsmedanarnduasusnluad
US - Cotton Yarn® uazunumdnusznisvesvdnanulddndiude iundnngunedemdeildly

.

faenauselev (balancing competing  interests) &sluunumil nanauladndiudanudunus

] QI U a 1 ¥ o 1 y . . 6
asmsmﬂuLLu’mmmmaﬂammtﬂuuasmimma (The ideas of necessity and balancing)

' Axel Desmedt, “Propotionality in WTO Law,” Journal of International Economic

Law 441, Volume 4, Issue 3, p.479-480 (2001). 91311 Andrew D. Mitchell, Legal Principle in
WTO Disputes, (New York : Cambridge University Press, 2008), p.190.

2 luannuzvomdnanulidadilunguaneves WTO  u Desmedt Saanuiiui
ndnmsfananmsiinduguinitaauanmsasnanasiuvesanndn snninaanisfiazyinl
wannsdananusngdalaenisiansandefininues WTO Tag#t Andrew D. Mitchell finanu@nLit
1 wEwdnanulddndutuanmsnataldainaguszasdess WTO  uazainanumnasues WTO
warlupufiurean ineulddndnduaseuliifiueglunarsaunnastes WO uasflily
SowhluilashlmAandnnsiiiaesdnauvesesdnssziudofinimues WO

’ Hilf, “Power, Rules and Principles,”p.120. 14lu Andrew D. Mitchell, supra note 1, p.190.

* Hilf, 1bid, p.191.

’ Ibid

® Mads Andenas and Stefan Zleptnig, “Proportionality: WTO Law: In Comparative
Perspective,” Taxas_International Law Journal, p.42, p.371-372 (2007). #14lu Andrew D.

Mitchell,_supra note 214, p.184.
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flunumlunisifueissiionsisaeunnuduiussznindsniswazitnuie (means and end) lag
nEnaulddndinanidnsnaeudn smsnsiindandndentddy faulddediu Svawa
fruiigsomnzauionsusiaingUssasdiidesnvdolsl

anunnasnield WTo  fiasvieuliidiuindnainulddndiu wu anunnas GATT
11m31 XX(@), (b), (d) w1msn 21 (b) Agreement on Safeguards 41%151 5.1, 4ms1 7.1,7.2 SPS

Agreement Tudruensunum west 2.1, 2.2, 3.2 s’

'
wa ¥ Y

unUgyaiidesniiuilumunnns XX GATT WWun1sfisgaundnaunsasisdennnudndu
vosdpuUszinaluiusigg wu ludufasssusdud @ins XX (@) anudnduauauaineudy
@m31 XX (b)) AnudnduiienisufiRnunguuisnielu @ies1 XX (d) Junardradiol

UfiRauiusnsdivesmunnas GATT 19 islllpsfioulvitazdendu “urmsnisndndu”

[

(necessary to.. ) Dauiian Feeariuiliinst XX aglilduntyaisusemdnaiuladndiwdu

va o 1

apanualonys selagensulnedaudeindudiuniwesuntaydinina windnauladadiudu

v Al

wannguuneiuguiiddgiladsnldlufauiiansananud iy (Necessity Test) anglddasniiu
Mluunsn XX waglasun1ssun1ssusedumisnivsnnissnaag avnlaitAs1gRaaluINig
msfansanaNdndu (Necessity Test) nelaannsn XX Tuszezusn agwiulain ladinnsdmdnnis

gogvaananauladndunildlunisiansananudnduisaesusznis uanslidiuin wannguune

'
[ 1 a

[ 1 a o P g" o a a o [ .
sanafinudfgegrgemilunugiudidglunsiniuiasanudndu (Necessity  Test)
Melanms XX vesesanisnsAlanlussezisn

TunsAnerdefiansanluiesnnudndu (Necessity Test) aelininsn XX (a)b)d)
VIAUANGIWILUTWIEAIFAANINTULAZNITAT ALA. 1994 AnANITadevednmznITUNITITadY
Y a s ¢ o & A v oayy v a & a Ve Yo
TONNIMNULALDIANTONTIUNIEUY 15 Afl denlanandbiluvineuny 3 W luund 4 ginwiladniseana
nsAnw1A1INadefiussiAufgItesiun1siansuIn N udy (Necessity Test) arudrdutaan
Welvgauaiuisardilakasiiuiauinisveinisiiansananuindunusiefnaudsdagiues
asAnsn1sAtantaed1atamau tnedfnuilduuiiauinisveanisiiansanainud iy (Necessity
Test) Meldn1ng XX (@)b)d) vesnrunnasiliindenidaaninsuaznisin a.a. 1994 sanidu

6 F2aa1 MuvanAMIluN1sRasanANd Ty (Necessity Test) gl
1. 92971 1 S28LIANNBUNISNDAIDIANITNITATLAN A.A. 1990 — A.A. 2000

1.1 Ad Thailand - Restrictions on Importation of and Internal Taxes on

Cigarettes (Thailand-Cigarettes (The old cigarette case): 1990) (U151 XX (b))

" Andrew D. Mitchell, supra note 1, p.177.
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1.2 AR United States — Restrictions on Imports of Tuna (Tuna-Dolphin I:
1991) (W51 XX (b))

1.3 AR United States — Restrictions on Imports of Tuna (Tuna — Dolphin II:
1994) (119151 XX (b))

1.4 af United States - Standards for Reformulated and Conventional

Gasoline (US-Gasoline: 1996) (n¢l@d WTO) (11a51 XX (b))

Tuve 1 An1sfiansanmaaudndu (Necessity Test) lagldudninasinisiansan
' PN Y YV vy A Y] ¢ a = |
Tuesnisignlaudalaiunisesniuuniiion1sussaingUsrasdlisuleuieviel (means - end)
a o )~ = A A v A4 U o v [
LarN1TNA1TUIITIAiNININITMILEDNDUTNdanRARINSBTANUAINANGY GATT  Heeanin

G

agdnvsalal (alternative) Wit
2. 42911 2 A.f. 2000 - A.A. 2001

2.1 AR Korea - Measures Affecting Imports of Fresh, Chilled and Frozen Beef

(Korea- Various Measures on beef: 2000) (11:151 XX (d))8

Tuge? 2 wenandinisiarsananudndu (Necessity Test) Ingldudninaus
n13fiansauInINIstasuniseankuuNiaussgingUussasrniolil (means —  end) wag
NMIRMTUIMININTAIINLABNDUY (alternative) waglaifiudunaninausinisiiansananusniu

AIBNTEUIUNITIMTNLAZE1AE (weighing and balancing) Tuussadadeiiientes
3. 9299 3 A.A. 2001 - A.A. 2004

3.1 AR European Communities — Measures Affecting Asbestos and Asbestos

—Containing Products (EC-Asbestos: 2001) (111$151 XX (b))9

Tugaef 3 ladinisRansarnnudnlu (Necessity  Test) Tagldndnineus
N15MIITUIINNININITLATUNITOBNLUUN NI INQUITaIAnsoll (means — end), N15HA1TAN

WININININILEBNDY (alternative), n1siiansanaudndumenszurunistaininuazaina

8 0o Y a a . aa o Y a
ANNPEUAR Korea- Various Measures on beef U8IAMENITUNITIUIRYVDNNIN
WELNSWRIUN 31 NFNYIAN A.A. 2000 LareAnsanssaliledui 11 Sunaw A.A. 2000
AIRRAUAR EC-Asbestos UBIAENITUNITINALTONNIN INUNWSIHaTuN 18

fugey A.A. 2000 LALBIANTENSIAILIETUN 12 duAw A.A. 2001
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(weighing and balancing) Jadefliiendes waglaiudunaninausinisliansunnifaudnlunis

mMuuaszaun1sundesinguszasdidaulouield (level of protection) 8naae

4. 929l 4 A.A. 2004 - A.A. 2007
4.1 afl United States — Measures Affecting The Cross-Border Supply of
Gambling and Betting Services (US-Gambling: 2004) (11%1571 XX (a))
4.2 @R Dominican Republic - Measures Affecting the Importation and
Internal sale of Cigarettes (Dominican Republic-import and sale of cigarettes: 2004) (119131
XX (d))
4.3 AR Mexico — Tax Measures on Soft Drinks and Other Beverages (Mexico-

Taxes on Soft Drinks: 2005) (119151 XX (d))

Tugefl 4 uenannanAMin1TRAsaANTULTU (Necessity  Test) lng
1133150171 WIMINSIATUNITRRNLULNNBUSIRINgUIasdnIalil (means — end), N135#a1507
@ a = al . T a 1 a o & v
dspadiunsnisniadendu (alternative) agdnuselal, n13Ha1saANUTNTUAIBNTEUIUNTT
Famnuazaiena (weighing and balancing) Uadufiiieatos uaznisviansunnimaungnlunis
mnuasziunsundesinguszasaliauloungle (level of protection) W deladnisuugilu
AsRAsUAMUITUTY 2 Tunau Ao TUABULINRINTANAINUIWIUAIY NTLUIUNITTIUIMLN
waga9na (weighing and  balancing) UadeiNedved 31U F9WA5UINE9AHUINTNIT

mudenduiaumnaunasgdnvisely (reasonably available alternatives)

uanani ludil 4 lgfinsfimuanisgnsigatinanudndu (burden of proof)
asmfﬁmLﬁ]uLLazLLﬂamﬁzmsﬁqaﬂﬁﬂwﬁwﬁ%aqﬁjmmﬁgaaaqshs Savie Mednsnedevluany
(specific condition) Tun1sRa1saUIATAITNINEendU (alternatives) T19zdouduninsnisd
aunsausuldldegsaumnauna (reasonably available) 8neie

5. 424l 5 A.A. 2007 - A.A. 2015

5.1 AR Brazil — Measures Affecting Imports of Retreaded Tyres (Brazil
retreaded Tyres Case: 2007) (1131 XX (b))

5.2 AR United States — Measures Relating to Shrimp from Thailand (US-
Shrimp (Thailand)/US-customs Bond Directive: 2008) (110151 XX (d))

5.3 AR The China - Publications and Audiovisual Products (China -
Audiovisual Products: 2009) (119151 XX (a))

5.4 AR China — Measures Related to the Exportation of Various Raw

Materials (China - Raw Materials: 2011) (31719151 XX (b))
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5.5 ARl European Communities — Measures Prohibiting the Importation and
Marketing of Seal Products (EC-Seal Products: 2013) (1110151 XX (a))

mMsfarsenanusndu (Necessity Test) Tutnad 5 1ldudninasilunisfiansan
anusduguiortundnnasilunsfisananusnduluged 4 wagldinsiufsdeuluams
(specific condition) TumsiasanUszanEamueansnsiignliidsin Uszdnsnmvosunngns
Lisrdenfnd

191990 Ua g 19 uRvUle warlud1felinTuaINUIRTNISIANIATAISUTLIIUY BINWLA

Uszdnsnmuesnnsnisenaiatulaannuiasnsany o unsnsiiieadesiuls
6. 4297 6 A.fA. 2015 - Uaquu

6.1 AR United States — Measures Affecting the Importation of Animals,
Meat and Other Animal Products from Argentina (Argentina — beef: 2015) (116151 XX (b))

Tuaa? 6 Wunisazveuliiiudinisiasanmnudnduaiuiing XX (b) 15

ANMUFUNUSDY19TINUNITNANTUININTANTAINANIAIUANUANAL SPS
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U1me1 XX

N5R5UANUTUTU (Necessity Test) nmeldunteayaifuingn XX (a)b)d) veenu

A7}

v Y Aa

ANa GATT lnganznssunitadedefinmuareifnsanssaivatasdn1snisitaniiu adwmuinis
lunisinuuiegsdeiiio :ndn1siasanlussesisuusnlagldvaninueiiiiesdn 119snsi

Judu fs wmsnisiesnwuuniioussgingUszasalunisuntesUssleviaissne wazazdoniy

q

dd‘ 1 A A dl dl 14 =) v % L4 1
ﬂimwlwﬁﬂgfnummmsmuaaﬂaumaamﬂaawﬁawﬂummmaa GATT  UBYNIIUIATNIT

ngnldudundeogdnuaiiniu Fallmuedieadsiunananudugnine waznanainudniu

v
a v v a

Tuszuunguuneeesdy 8nsdalinnuadeadsiunisiiansanaudnduniuvanainudndu

981984 (Mandatory Requirement) Tuszuunguanganninglsudneie

v Y

lunaseuAuenITUNTINTETeNININLALRIANTENETR! IANAUINITAAIILNIITU
o & . ] a A a a £ « o w o8 v W Iz
ANUINTU (Necessity  Test) lnganamaninasitunisiansaniiiauivdududidu ilindninue

Tunsiansananudndu Sanudangu wangay wazasienudusssuliunginmnluag

Wide 4.2 1 Wuilemvemaninamilunisiansunanuidndu (Necessity Test) 31nA13

v Y Aa

Fadeveninmluafsing o vesrnnsTUNMTITAdetefinnuarasfnsenssal AssefAnaudslagiu

UN9EY 15 Af Taswuseantdu 6 Y1981 aunannaEitunisiatsanaudndu fedl
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4.2.1 99971 1 52822817 UNISADAIBIANITNNISALAN A.A. 1990 — A.A. 2000

1 [

wmensiansanenusidureseadnisnisanlanludedl 1 Sseeediidade
58U 4 Ad lan AR Thailand-Cigarettes a.A. 1990 (110151 XX (b)), AR Tuna-Dolphin | A.A. 1991
Wm31 XX (b)), AR Tuna-Dolphin Il A.A. 1994 (11651 XX (b)), AR US-Gasoline a.#. 1996 (aela

v 1

WTO) (@1951 XX (b)) F991nA130adesananidadunsdn nanmnaaitunisfiansaianus iy

Tuaef 1 Bduldegransinss Taedundninaelunisnansan “uinsni1snandu” 1nazdaadunsain

Y

Liusingirdansdininsnismadendufiaenadoansotniununnas GATT  H4aeni1u1nsnisi

a a A v e 1% 7 [ @ 1% o aa o v =]
ﬂ’]ﬂﬁﬂ’]”ﬁmﬁ@ﬂl‘ﬁ@%@ﬂua'}L‘VI’]‘L!‘L! mwzamwawmlmmﬂmam EJF’WWNG]@VL‘U‘L!

4.2.1.1 Thailand - Restrictions on Importation of and Internal Taxes on

Cigarettes (Thailand-Cigarettes (The old cigarette case): 1990)10

AR Thailand - Restrictions on Importation of and Internal Taxes on
Cigarettes \Jumitafinmszninsseimalveivansgowsni dawiaadsluadd fe Yszwelneldoan

wsgs1UyelAgngu w.e. 2509 (the Tobacco Act, 1966) Liedninn1sundunsanAauseine

va o J 11

Ingu1ns 27 vaanseswlaegasindrn —  Avualinisdudiuazdeeanymssiuyianan e

o
U

Weates 919 &n15 Tuenau duengu deslasuniseuginainesudnsuassnaiindenay

Y

Jaganusaandunisla Tuvaeiynsinanainlsaueiguaisludssmaaiunsaviglaniuing

(%
Y 1

Faondeineazemudn lurasszeziainit 10 U dudssnszssdydfeguatuiinarisuiinadadu

** Thailand - Restrictions on Importation of and Internal Taxes on Cigarettes,
(DS10/R - 375/200), [1990].

H e 27 “shailliladsdariusengu dusngu Tuen e18a oudu vide ongu i
Tunfedseanluuensvenandng uudezldsuoyamanesuivierdminauildfuseumnean
aouf

nisvoaye nseentusygnkazdeuluitdensidswesnunsidduluvie
deoenluuenswenandng  Wdulumundninasiuazisnisfiesuidimualngusznialy
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nsveaygeihAswewmsnasidulusseaninaiiedusossdud viedldie
Msfmusuuduauns  asvaidedwostunniiumaninsudaflfianzedundosgulite

Ly LY

wanudenaumunsenydygRtieunvzSuteulyandninauganing Liuusiesufaveuynlite
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a

AenaswuRaulyNesuffua”
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Uszmelng dely ansgeusnmdsdulssmednanyminglngvedanialiauedssiiudeiinivse

v Y a

AMENISUNITIRIREVRANN Inenaiorenusemnalnglaviianusnsalluuins Xi: 1 GATT @9

1 [

Uszindalngladnadesniiuameninuns X 2 Jussdudlivszaunadnss Yssmalnedala
12

g1ateniiunalunuingy XX (b) Yusedadiinim

TasUsznalnelaldudein uansnisdrdanisdndirynidenarnduliiiiousss

Taguszasrulouiaduansisugy  nanfe Wwaidunisannisuslaaymidududunsiadeguain

N a o 1

Lﬁaqmﬂwwmmmﬂaw”gﬂ fidulsznevansusausssanateytaidudunsiasoguain daiu

39970 (ﬂﬂ’liU’]L%’]UWﬁﬁ]’lﬂﬂﬁi%“’l vasusenalneIudulunudesniuinlduing xX (o) andu

eUnUesinauninveduyud

o s a I~ TR aNa ¢ o & &
NANLNUINNITNINTUILINTANS “DUUY LW@ﬂﬂﬂ@Q%'ﬂ@qmﬂ’]W%@ﬂﬂJu@ﬂ g0 WY

[

AuzNIIUNTITadetaRnmItadenelauntygAuing XX (b) 991NANANEIVBINTA

'
v

Tunsiausdefinnuastonamlis1vgyanesan1seuItslan (WHO) aagnssun1sitiadstonny

Y Y

[

gousUIN N1sguunsiludunsienedunIned1aieuss unsnisiiesntuuiioannisusinayms

Juduinmsnisfiegnelureulunvesmng XX (b)

£
v Y a

angnITun1TIdadedeininlidedunndt undygfunsideugyrnliaiAadyyn

q U

(contracting  parties ) WianudAgyivaunmeesuysdoginilanisAnasognadnau amqiﬁﬁ

o q

wnsnsazsduluauundygRuinsn XX (b) sedondunnsnsii“suiu (necessary)”

313U Shuney, nguaneurenddnisnisAilan:  n13AANULAENNTIATIE
untiualAddy, fuvinded 1 (ngenavuAs: IseiuimIne1desssuaans, 2559), w.119.

1 Thailand-Cigarettes, Panel Report, supra note 10, para.73.

“The Panel then defined the issues which arose under this provision. In
agreement with the parties to the dispute and the expert from the WHO, the Panel
accepted that smoking constituted a serious risk to human health and that consequently
measures designed to reduce the consumption of cigarettes fell within the scope of Article
XX(b). The Panel noted that this provision clearly allowed contracting parties to give priority

to human health over trade liberalization; however, for a measure to be covered by Article

XX(b) it had to be "necessary".”
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AMENTSUNITILATUTDNNIND 19DIANINIRYUDIAULATIUNITINIRTDANIN

luad United States - Section 337 of the Tariff Act of 1930 (8aninil 5.26) NlAILATILRRAIL
A1 “Fudu” uungy XX (d) 1331
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ANzNIIUNITITadedefinavfiansandn iflwewainmeglaauninedrin “sudu”
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suunisaslinnunnad GATT Waussaingussasanuuleuisaisnsaeniinud 1Ay We
Usnginnesmsninaraduniasnisildasnsanandedld diudeinaasafiin syuiesi (d) uld
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g ibid, para.74.

“The Panel noted that a previous panel had discussed the meaning of the term
"necessary" in the context of Article XX(d), which provides an exemption for measures which
are "necessary to secure compliance with laws or regulations which are not inconsistent"
with the provisions of the General Agreement. The panel had stated that

'a contracting party cannot justify a measure inconsistent with other GATT
provisions as "necessary" in terms of Article XX(d) if an alternative measure which it could
reasonably be expected to employ and which is not inconsistent with other GATT provisions
is available to it. By the same token, in cases where a measure consistent with other GATT
provisions is not reasonably available, a contracting party is bound to use, among the
measures reasonably available to it, that which entails the least degree of inconsistency with
other GATT provisions."(emphasis supplied)

The Panel could see no reason why under Article XX the meaning of the term

"necessary” under paragraph (d) should not be the same as in paragraph (b). In both
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UssaingUsrasdieaiumuuleuisiunisdndiyms

paragraphs the same term was used and the same objective intended: to allow contracting
parties to impose trade restrictive measures inconsistent with the General Agreement to
pursue overriding public policy goals to the extent that such inconsistencies were
unavoidable. The fact that paragraph (d) applies to inconsistencies resulting from the
enforcement of GATT-consistent laws and regulations while paragraph (b) applies to those
resulting from health-related policies therefore did not justify a different interpretation of
the term "necessary".

" ibid, para.75.

“The Panel concluded from the above that the import restrictions imposed by
Thailand could be considered to be "necessary" in terms of Article XX(b) only if there were
no alternative measure consistent with the General Agreement, or less inconsistent with it,
which Thailand could reasonably be expected to employ to achieve its health policy
objectives.”

0 ibid, para.77.

“The Panel then examined whether the Thai concerns about the quality of
cicarettes consumed in Thailand could be met with measures consistent, or less
inconsistent, with the General Agreement. It noted that other countries had introduced strict,

non-discriminatory labelling and ingredient disclosure regulations which allowed
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o v = M 1o 18
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governments to control, and the public to be informed of, the content of cigarettes. A non-
discriminatory regulation implemented on a national treatment basis in accordance with
Article lll:4 requiring complete disclosure of ingredients, coupled with a ban on unhealthy
substances, would be an alternative consistent with the General Agreement. The Panel
considered that Thailand could reasonably be expected to take such measures to address
the quality-related policy objectives it now pursues through an import ban on all cigarettes
whatever their ingredients.”

' ibid, para.78.

“The Panel then considered whether Thai concerns about the quantity of
cigarettes consumed in Thailand could be met by measures reasonably available to it and
consistent, or less inconsistent, with the General Agreement. The Panel first examined how
Thailand might reduce the demand for cigarettes in a manner consistent with the General
Agreement. The Panel noted the view expressed by the WHO that the demand for
cigarettes, in particular the initial demand for cigarettes by the young, was influenced by
cicarette advertisements and that bans on advertisement could therefore curb such
demand.”

° ibid, para.81.

“In sum, the Panel considered that there were various measures consistent with
the General Agreement which were reasonably available to Thailand to control the quality
and quantity of cigarettes smoked and which, taken together, could achieve the health
policy goals that the Thai government pursues by restricting the importation of cigarettes

inconsistently with Article Xl:1. The Panel found therefore that Thailand's practice of
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4.2.1.2 United States - Restrictions on Imports of Tuna (Tuna-Dolphin I: 1991)"
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permitting the sale of domestic cigarettes while not permitting the importation of foreign
cigarettes was an inconsistency with the General Agreement not "necessary" within the
meaning of Article XX(b).”

" United States - Restrictions on Imports of Tuna (Tuna-Dolphin 1), (DS21/R), [1991].

AIILLNT UNNINIVU, 9NONUAT L2N8T509 172, U.92.
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¥ Tuna-Dolphin I, Panel Report, supra note 19, para.5.27.

“The Panel further noted that Article XX(b) allows each contracting party to set
its human, animal or plant life or health standards. The conditions set out in Article XX (b)
which limit resort to this exception, namely that the measure taken must be "necessary" and
not "constitute a means of arbitrary or unjustifiable discrimination or a disguised restriction
on international trade", refer to the trade measure requiring justification under Article XX (b),
not however to the life or health standard chosen by the contracting party. The Panel
recalled the finding of a previous panel that this paragraph of Article XX was intended to
allow contracting parties to impose trade restrictive measures inconsistent with the General
Agreement to pursue overriding public policy goals to the extent that such inconsistencies
were unavoidable. The Panel considered that if the broad interpretation of Article XX (b)
suggested by the United States were accepted, each contracting party could unilaterally
determine the life or health protection policies from which other contracting parties could
not deviate without jeopardizing their rights under the General Agreement. The General
Agreement would then no longer constitute a multilateral framework for trade among all
contracting parties but would provide legal security only in respect of trade between a
limited number of contracting parties with identical internal regulations.”

# Ibid, para.5.28.
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4.2.1.3 United States - Restrictions on Imports of Tuna (Tuna - Dolphin
II: 1994)%

AR United States — Restrictions on Imports of Tuna (Tuna — Dolphin
) a.A 1994 WuadfinmszninsUszriruglsluasUsemaiusasiaus Ainamivansgaiusng

v A

JuedfiAeuilosanad Tuna - Dolphin | Ussmesglsulaudunasnisvesanigafisiduinnsns
pannunewsy ety Rouinudeizafiiogndisun (Marine Mammal Protection Act 1988:
MMPA) WisimsTunistdranguin TasswnsindiantsssauglsvuasUssmauise fuaus
Faduvszmatadulsemamsiudufanuszueuglsvindaanizs idunnsasidaseuins X
wanMIusAaUTM waraes 12 wdnUssATRbseund egelsin ansgidnei wasnis
dsnannfulupmadesniiurmiluinas xx () Wunmsnsit “d1du” ieundesgunimuazdin

Y99taun

“The Panel considered that the United States' measures, even if Article XX(b)
were interpreted to permit extra jurisdictional protection of life and health, would not meet
the requirement of necessity set out in that provision. The United States had not
demonstrated to the Panel — as required of the party invoking an Article XX exception - that
it had exhausted all options reasonably available to it to pursue its dolphin protection
objectives through measures consistent with the General Agreement, in particular through
the negotiation of international cooperative arrangements, which would seem to be
desirable in view of the fact that dolphins roam the waters of many states and the high
seas. Moreover, even assuming that an import prohibition were the only resort reasonably
available to the United States, the particular measure chosen by the United States could in
the Panel's view not be considered to be necessary within the meaning of Article XX(b). The
United States linked the maximum incidental dolphin taking rate which Mexico had to meet
during a particular period in order to be able to export tuna to the United States to the
taking rate actually recorded for United States fishermen during the same period.
Consequently, the Mexican authorities could not know whether, at a given point of time,
their policies conformed to the United States' dolphin protection standards. The Panel
considered that a limitation on trade based on such unpredictable conditions could not be
recarded as necessary to protect the health or life of dolphins.”

% United States — Restrictions on Imports of Tuna (Tuna — Dolphin 1), (DS29/R), [1994].
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% Tuna-Dolphin Il, Panel Report, ibid, para.5.29.

“The Panel proceeded first to examine the text of Article XX(b), which, together
with its preamble, states:

"Subject to the requirement that such measures are not applied in a manner
which would constitute a means of arbitrary or unjustifiable discrimination between
countries where the same conditions prevail, or a disguised restriction on international trade,
nothing in this Agreement shall be construed to prevent the adoption or enforcement by
any contracting party of measures:

(b) necessary to protect the human, animal, or plant life or health"

The Panel observed that the text of Article XX(b) suggested a three-step

analysis:
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-- First, it had to be determined whether the policy in respect of which these
provisions were invoked fell within the range of policies referred to in these provisions, that
is policies to protect human, animal or plant life or health;

- Second, it had to be determined whether the measure for which the
exception was being invoked - that is the particular rade measure inconsistent with the
obligations under the General Agreement - was "necessary" to protect human, animal or
plant life or health;

-- Third, it had to be determined whether the measure was applied in a manner
consistent with the requirement set out in the preamble to Article XX, namely that the
measure not be applied in a manner which would constitute a means of arbitrary or
unjustifiable discrimination between countries where the same conditions prevail or in a
manner which would constitute a disguised restriction on international trade.”

- Ibid, para.5.34.

“The Panel then examined the second of the above three questions, namely
whether the primary and intermediary nation embargoes imposed by the Untied States on
yellowfin tuna could be considered to be "necessary" for the protection of the living things
within the meaning of Article XX (b). The United States argued that its measures met this
requirement, since "necessary" in this sense simply meant "needed". The EEC disagreed,
stating that the normal meaning of the tern "necessary" was "indispensable" or
"unavoidable". The EEC further argued that adopted panel reports had stated that a measure

otherwise inconsistent with the General Agreement could only be justified as necessary
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under Article XX (b) if no other consistent measure, or more consistent measure, were
reasonably available to fulfill the policy objective.

% Ibid, para.5.35.

“The Panel proceeded first to examine the relationship established by Article XX
(b) between the trade measure and the policy of protecting living things. It noted that, in the
ordinary meaning of the term, "necessary" meant that no alternative existed. A previous
panel, in discussing the use of the same term in Article XX (d), stated that

'a contracting party cannot justify a measure inconsistent with another GATT
provision as "necessary" in terms of Article XX(d) if an alternative measure which it could
reasonably be expected to employ and which is not inconsistent with other GATT provisions
is available to it. By the same token, in cases where a measure consistent with other GATT
provisions is not reasonably available, a contracting party is bound to use, among the
measures reasonably available to it, that which entails the least degree of inconsistency with

other GATT provisions."
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This interpretation had also been accepted by another panel specifically
examining Article XX (b). The Panel agreed with the reasoning of these previous panels. The
Panel then proceeded to examine whether the trade embargoes imposed by the United
States could be considered to be "necessary" in this sense to protect the life or health of
dolphins.”

*"Ibid, para.5.38.

“The Panel then examined whether, under Article XX (b), measures necessary to
protect the life or health of animals could include measures taken so as to force other
countries to change their policies within their own jurisdictions, and requiring such changes in
order to be effective. The Panel noted that the text of Article XX is not explicit on this
question. The Panel then recalled its reasoning under its examination of Article XX (g) that
Article XX, as a provision for exceptions, should be interpreted narrowly and in a way that
preserves the basic objectives and principles of the General Agreement. If Article XX (b) were
interpreted to permit contracting parties to deviate from the basic obligations of the General
Agreement by taking trade measures to implement policies within their own jurisdiction,
including policies to protect living things, the objectives of the General Agreement would be
maintained. If however Article XX (b) were interpreted to permit contracting parties to

impose trade embargoes so as to force other countries to change their policies within their
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4.2.1.4 United States - Standards for Reformulated and Conventional
Gasoline (US-Gasoline: 1996)”

AR United States — Standards for Reformulated and Conventional

. 30 aa 1 | a o [ a A o
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jurisdiction, including policies to protect living things, and which required such changes to be
effective, the objectives of the General Agreement would be seriously impaired.”

% Ibid, para.5.39.

“The Panel concluded that measures taken so as to force other countries to
change their policies, and that were effective only if such changes occurred, could not be
considered "necessary" for the protection of animal life or health in the sense of Article XX
(b). Since an essential condition of Article XX (b) had not been met, the Panel did not
consider it necessary to examine the further issue of whether the United States measures
had also met the other requirements of Article XX. The Panel accordingly found that the
import  prohibitions on tuna and tuna products maintained by the United States
inconsistently with Article XI: 1 were not justified by Article XX (b).

’ United States - Standards for Reformulated and Conventional Gasoline,
(WT/DS2/R), [1996].

30 P Iz ')
neldesrnisnisantan (WTO)
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% US-Gasoline, Panel Report, supra note 29, para.6.20.
The Panel proceeded to examine whether the aspect of the baseline
establishment methods found inconsistent with Article lll:4 could, as argued by the United

States, be justified under paragraph (b) of Article XX. ...
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... The Panel noted that as the party invoking an exception the United States
bore the burden of proof in demonstrating that the inconsistent measures came within its
scope. The Panel observed that the United States therefore had to establish the following
elements:

(1) that the policy in respect of the measures for which the provision was
invoked fell within the range of policies designed to protect human, animal or plant life or
health;

(2) that the inconsistent measures for which the exception was being invoked
were necessary to fulfill the policy objective; and

(3) that the measures were applied in conformity with the requirements of the
introductory clause of Article XX. In order to justify the application of Article XX (b), all the
above elements had to be satisfied.”

 Ibid, para.6.21.

“The Panel noted the United States argument that air pollution, in particular
ground-level ozone and toxic substances, presented health risks to humans, animals and
plants. The United States argued that, since about one-half of such pollution was caused by
vehicle emissions, and the Gasoline Rule reduced these, the Gasoline Rule was within the
range of policy goals described in Article XX (b). Venezuela and Brazil did not disagree with
this view. The Panel agreed with the parties that a policy to reduce air pollution resulting
from the consumption of gasoline was a policy within the range of those concerning the

protection of human, animal and plant life or health mentioned in Article XX (b).”
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* Ibid, para.6.24.

“The Panel proceeded to examine whether the United States had in fact
demonstrated that the inconsistent measures found to violate Article lll:4 were necessary to
achieve the stated policy objectives of the United States. The Panel noted that the term
“necessary” had been interpreted in the context of Article XX(d) by the panel in the Section
337 case which had stated that:

“a contracting party cannot justify a measure inconsistent with another GATT

provision as "necessary" in terms of Article XX(d) if an alternative measure which it could
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reasonably be expected to employ and which is not inconsistent with other GATT provisions
is available to it. By the same token, in cases where a measure consistent with other GATT
provisions is not reasonably available, a contracting party is bound to use, among the
measures reasonably available to it, that which entails the least degree of inconsistency with
other GATT provisions.”

The same reasoning had been adopted by the 1990 Thai Cigarette panel in
examining a measure under Article XX (b). That panel saw no reason not to adopt the same
interpretation of “necessity” under Article XX(b) as under Article XX(d), stating that

“the import restrictions imposed by Thailand could be considered to be
"necessary" in terms of Article XX(b) only if there were no alternative measures consistent
with the General Agreement, or less inconsistent with it, which Thailand could reasonably be
expected to employ to achieve its health policy objectives.”

The Panel also noted that while several past panels examining issues under
Article XX had identified alternative measures that were reasonably available and fully
consistent with the General Agreement, they had also in other instances identified
alternative measures that would be “less inconsistent” with the General Agreement. ... ... If
there were consistent or less inconsistent measures reasonably available to the United
States, the requirement to demonstrate necessity would not have been met.”

» Ibid, para.6.28.

“..the Panel did not accept that the United States had demonstrated that
there was no other measure consistent, or less inconsistent, with Article Ill:4 reasonably
available...”

% 1bid, para.6.29.

“In view of the Panel’s finding that the aspect of the baseline establishment

methods found inconsistent with Article Ill:4 was not “necessary” under Article XX(b), the
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4.2.2.1 Korea - Measures Affecting Imports of Fresh, Chilled and Frozen

Beef (Korea- Various Measures on beef: 2000)°"
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Panel did not proceed to examine whether it met also the conditions in the introductory
clause to Article XX.”

Korea — Measures Affecting Imports of Fresh, Chilled and Frozen Beef,
(WT/DS161/R, WT/DS169/R), (WT/DS161/AB/R), [2000].

38 Y] ¢ v ¥ A P
"ﬂ"]ﬁ:ﬂﬁgﬂ'] INWIY, 979UA7 LNeTIan 12, W.111.
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* Korea- Various Measures on beef, Panel Report, supra note 37, para.654.

“In order to benefit from the protection of Article XX(d), Korea must
demonstrate that the dual retail system (including related measures), although inconsistent
with Article Ill:4:

(i) is in place in order to "secure compliance" with a domestic GATT consistent
law or regulation which, here, means to enforce the Korean law against deceptive practices;
and if this is the case,

(i) is "necessary" to prevent deceptive practices from occurring in the Korean
beef market (and more particularly the passing of foreign beef as domestic beef); and if this
is the case,

(iii) is not applied in a manner which would constitute a means of arbitrary or
unjustifiable discrimination between countries where the same conditions prevail, or a
disguised restriction on international trade.”

0 ibid, para.659.
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“To demonstrate that the dual retail system is "necessary’, Korea has to
convince the Panel that, contrary to what was alleged by Australia and the United States, no
alternative measure consistent with the WTO Agreement is reasonably available at present
in order to deal with misrepresentation in the retail beef market as to the origin of beef.”

' Korea- Various Measures on beef, Appellate Body Report, supra note 37,
para.161.

“We believe that, as used in the context of Article XX(d), the reach of the word
"necessary" is not limited to that which is "indispensable" or "of absolute necessity" or
"inevitable". Measures which are indispensable or of absolute necessity or inevitable to
secure compliance certainly fulfill the requirements of Article XX(d). But other measures,
too, may fall within the ambit of this exception. As used in Article XX(d), the term
"necessary" refers, in our view, to a range of degrees of necessity. At one end of this
continuum lies "necessary" understood as "indispensable"; at the other end, is "necessary"
taken to mean as "making a contribution to." We consider that a "necessary" measure is, in
this continuum, located significantly closer to the pole of "indispensable" than to the

n»

opposite pole of simply "making a contribution to".
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¥ ibid, para.162.

“...take into account the relative importance of the common interests or values
that the law or regulation to be enforced is intended to protect. The more vital or important
those common interests or values are, the easier it would be to accept as "necessary" a
measure designed as an enforcement instrument.”

43 ibid, para.163.

“... One is the extent to which the measure contributes to the realization of the
end pursued, the securing of compliance with the law or regulation at issue. The greater the
contribution, the more easily a measure might be considered to be "necessary". Another
aspect is the extent to which the compliance measure produces restrictive effects on
international commerce ... A measure with a relatively slight impact upon imported products
might more easily be considered as "necessary" than a measure with intense or broader
restrictive effects.”

“ ibid, para.164.

“In sum, determination of whether a measure, which is not "indispensable", may
nevertheless be "necessary" within the contemplation of Article XX (d), involves in every
case a process of weighing and balancing a series of factors which prominently include the

contribution made by the compliance measure to the enforcement of the law or regulation
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AR EC-Asbestos A.A. 2001 (1191571 XX(b))

4.2.3.1 European Communities - Measures Affecting Asbestos and

Asbestos - Containing Products (EC-Asbestos: 2001)”

AR European Communities — Measures Affecting Asbestos and
Asbestos - Containing Products \fusfifinmszninsUszimanauiaiuuszanauglsy nonisd
UssinadSaaadadunisluanninvesuszauglsy Ifeennguunedmualiiinisiunisudn
Hunisue wanasuriedidusledu sauviaudfitdiunanvesuslofiunslulsunenSama
LﬁaLﬂumﬁﬁmzaummuLLazﬁumaw:{U%Im Uszmanauundudulssmefinedseonuslofiu
W mtnedauszmansuaaifusiuiuuinialdsunansenuding1n wagldiasanmiIesiudu
UssineanSaaa ufluvnefigananisiasandumaisliieseronnznssunsidadedefinm (Panel)
T Ransanaidendnin nsmsvedssmadSuaaiy asdadonusnsaaunanas GATT 1994

11057 1l 91991 X1 kagding1 XXI13 (b) avilindonuanasitniensiddeduainsnisquoundiouas

at issue, the importance of the common interests or values protected by that law or
regulation, and the accompanying impact of the law or regulation on imports or exports.”
European Communities — Measures Affecting Asbestos and Asbestos -

Containing Products, (WT/DS135/R), (WT/DS135/AB/R), [2001].
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. EC-Asbestos, Panel Report, ibid, para.8.169.

“The Panel notes that in United States — Gasoline, the Panel stipulated that with
respect to Article XX(b), the party invoking that provision must prove:

(a) That the policy in respect of the measures for which Article XX is invoked
falls within the range of policies designed to protect human life or health; and

(b) the inconsistent measures for which the exception is invoked are necessary
to fulfill the policy objective”

" Ibid, para.8.170.

“As regards subparagraph (a), we consider that, inasmuch as they include the
notion of "protection", the words "policies designed to protect human life or health" imply
the existence of a health risk. We must therefore determine, on the basis of the relevant
rules of evidence, whether chrysotile-asbestos, in the various forms we have considered so

far, poses a risk to human life or health.”
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“ Ibid, para.8.171.

“This said, we note that the panel in United States — Gasoline also made clear
that it did not have to examine the necessity of the policy goal. In other words, we do not
have to assess the choice made by France to protect its population against certain risks, nor
the level of protection of public health that France wishes to achieve. We must simply
determine if the French policy of prohibiting the use of chrysotile-asbestos falls within the
range of policies designed to protect human life or health.”

*“ Ibid, para.8.172.

“As regards the criterion of the necessity of the measure (subparagraph (b) of

paragraph 8.169), we note that previous panels that had to assess the "necessity"
of a measure under Article XX(b) appear to have done so solely in relation to the existence
of other measures consistent or less inconsistent with the GATT in the light of the health
objective pursued. Thus, in Thailand - Cigarettes, the Panel ruled that:

"The import restrictions imposed by Thailand could be considered to be
"necessary" in terms of Article XX(b) only if there were no alternative measure consistent
with the General Agreement, or less inconsistent with it, which Thailand could reasonably be

no»

expected to employ to achieve its health policy objectives".
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*° Ibid, para.8.179.

“As pointed out above, three essential elements must be considered by the
Panel when examining the justification of a measure in the light of Article XX(b): (a) the
existence of a risk for human health; (b) the level of protection which the Member
concerned wishes to achieve; and (c) the existence of other measures consistent or less
inconsistent with the GATT 1994 and enabling the same objective of protecting public
health to be obtained. The Panel considers that its examination of the scientific data should
be exclusively concerned with points (a) and (c), inasmuch as it has long been established
that Members are free to set the level of protection of their choice for their populations”

. EC-Asbestos, Appellate Body Report, supra note 45, para.168.

“..., relating to the level of protection, we note that it is undisputed that WTO
Members have the right to determine the level of protection of health that they consider
appropriate in a given situation. France has determined, and the Panel accepted, that the
chosen level of health protection by France is a "halt" to the spread of asbestos-related
health risks. By prohibiting all forms of amphibole asbestos, and by severely restricting the
use of chrysotile asbestos, the measure at issue is clearly designed and apt to achieve that

level of health protection. ...”
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* Ibid, para.172.

“We indicated in Korea - Beef that one aspect of the "weighing and balancing
process ... comprehended in the determination of whether a WTO-consistent alternative
measure" is reasonably available is the extent to which the alternative measure "contributes
to the realization of the end pursued". ... In this case, the objective pursued by the
measure is the preservation of human life and health through the elimination, or reduction,
of the well-known, and life-threatening, health risks posed by asbestos fibres. The value
pursued is both vital and important in the highest degree. The remaining question, then, is
whether there is an alternative measure that would achieve the same end and that is less

restrictive of trade than a prohibition.”
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4.2.4.1 United States - Measures Affecting the Cross-Border Supply of
Gambling and Betting Services (US-Gambling: 2004)53
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> United States-Measures Affecting the Cross-Border Supply of Gambling and
Betting Services, (WT/DS285/R), (WT/DS285/AB/R), [2004].
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** Korea — Various Measures on Beef, Appellate Body Report, supra note 37, para.161.

” U.S.-Gambling, Panel Report, supra note 53, para.6.475.

“With respect to the requirement, under Article XIV(a) of the GATS, that a
measure be "necessary”, the Panel notes that the Appellate Body in Korea - Various
Measures on Beef established various parameters within which a determination of whether a
measure is "necessary"” within the meaning of Article XX(d) of the GATT 1994 must be
made. Specifically, the Appellate Body noted that:

“...As used in Article XX (d), the term 'necessary' refers, in our view, to a range of
degrees of necessity. At one end of this continuum lies 'necessary’ understood as
'indispensable’; at the other end, is 'necessary' taken to mean as 'making a contribution to".
We consider that a necessary' measure is, in this continuum, located significantly closer to
the pole of 'indispensable’ than to the opposite pole of simply 'making a contribution to'.”

The Panel is of the view that these statements are equally applicable in the

context of Article XIV of the GATS, including Article XIV (a).”
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56/b/’d, para.6.477.

“ (a) the importance of interests or values that the challenged measure is
intended to protect. (With respect to this requirement, the Appellate Body has suggested
that, if the value or interest pursued is considered important, it is more likely that the
measure is "necessary".)

(b) the extent to which the challenged measure contributes to the realization of
the end pursued by that measure. (In relation to this requirement, the Appellate Body has
suggested that the greater the extent to which the measure contributes to the end pursued,
the more likely that the measure is "necessary".)

(c) the trade impact of the challenged measure. (With regard to this requirement,
the Appellate Body has said that, if the measure has a relatively slight trade impact, the
more likely that the measure is "necessary". The Appellate Body has also indicated that
whether a reasonably available WTO-consistent alternative measure exists must be taken

into consideration in applying this requirement.)”
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*'Ibid, para.6.531

“the United States failed to pursue in good faith a course of action that could
have been used by it to explore the possibility of finding a reasonably available WTO-
consistent alternative”

*® Ibid, para.6.533.

“On the other hand, as stated above in paragraph 6.495, we also find that the
measures in question have a significant impact on trade. In this regard, we find that, while
the United States has legitimate specific concerns with respect to money laundering, fraud,
health and underage gambling that are specific to the remote supply of gambling and
betting services, which suggests that the measures in question are "necessary” within the
meaning of Article XIV(a), the United States has declined Antigua's invitation to engage in
bilateral and/or multilateral consultations and/or negotiations to determine whether there is
a way of addressing its concerns in a WTO-consistent manner”

> 1bid, para.6.534.

“We consider that, given the circumstance of this case and for the reasons
explained above in paragraphs 6.526-6.530, the United States, before imposing a WTO
inconsistent measure, was obliged to explore these options in a good faith manner with a
view to exhausting WTO-consistent alternatives, even if it considered that the measures in

n oy

question were "indispensable”.
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° U.S.-Gambling, Appellate Body Report, supra note 53, para.294.

“In the first step of its analysis under this provision, the Panel examined whether
the measures at issue—the Wire Act, the Travel Act, and the IGBA—are "designed" to protect
public morals and to maintain public order. As a second step, the Panel determined
whether these measures are "necessary" to protect public morals or to maintain public
order, within the meaning of Article XIV (a).”

* ibid, para.306.

“We note, at the outset, that the standard of "necessity" provided for in the
general exceptions provision is an objective standard. To be sure, a Member's
characterization of a measure's objectives and of the effectiveness of its regulatory
approach—as evidenced, for example, by texts of statutes, legislative history, and
pronouncements of government agencies or officials—will be relevant in determining
whether the measure is, objectively, "necessary".”

¢ ibid, para.305.

“In Korea - Various Measures on Beef, the Appellate Body stated, in the context
of Article XX(d) of the GATT 1994, that whether a measure is "necessary" should be
determined through "a process of weighing and balancing a series of factors". The Appellate
Body characterized this process as one:

“.. comprehended in the determination of whether a WTO-consistent
alternative measure which the Member concerned could "reasonably be expected to

n o

employ" is available, or whether a less WTO inconsistent measure is "reasonably available".
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T ibid, para.306.

“The process begins with an assessment of the "relative importance" of the
interests or values furthered by the challenged measure. Having ascertained the importance
of the particular interests at stake, a panel should then turn to the other factors that are to
be "weighed and balanced". The Appellate Body has pointed to two factors that, in most
cases, will be relevant to a panel's determination of the "necessity" of a measure, although
not necessarily exhaustive of factors that might be considered. One factor is the contribution
of the measure to the realization of the ends pursued by it; the other factor is the restrictive
impact of the measure on international commerce.”

* ibid, para.307.

“A comparison between the challenged measure and possible alternatives
should then be undertaken, and the results of such comparison should be considered in the
lisht of the importance of the interests at issue. It is on the basis of this "weighing and
balancing" and comparison of measures, taking into account the interests or values at stake,
that a panel determines whether a measure is "necessary" or, alternatively, whether another,

noy

WTO-consistent measure is "reasonably available".
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“ibid, para.308.

“The requirement, under Artic le XIV(a), that a measure be "necessary"—that is,
that there be no "reasonably available", WTO-consistent alternative—reflects the shared
understanding of Members that substantive GATS obligations should not be deviated from
lishtly. An alternative measure may be found not to be "reasonably available", however,
where it is merely theoretical in nature, for instance, where the responding Member is not
capable of taking it, or where the measure imposes an undue burden on that Member, such
as prohibitive costs or substantial technical difficulties. Moreover, a "reasonably available"
alternative measure must be a measure that would preserve for the responding Member its
right to achieve its desired level of protection with respect to the objective pursued under
paragraph (a) of Article XIV”

* ibid, para.309.
“It is well-established that a responding party invoking an affirmative defence

bears the burden of demonstrating that its measure, found to be WTO-inconsistent, satisfies
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the requirements of the invoked defence. In the context of Article XIV (a), this means that
the responding party must show that its measure is "necessary" to achieve objectives relating
to public morals or public order. In our view, however, it is not the responding party's
burden to show, in the first instance, that there are no reasonably available alternatives to
achieve its objectives. In particular, a responding party need not identify the universe of less
trade-restrictive alternative measures and then show that none of those measures achieves
the desired objective. The WTO agreements do not contemplate such an impracticable and,
indeed, often impossible burden.”

o ibid, para.310.

“Rather, it is for a responding party to make a prima facie case that its measure
is "necessary" by putting forward evidence and arguments that enable a panel to assess the
challenged measure in the light of the relevant factors to be "weighed and balanced" in a
given case. The responding party may, in so doing, point out why alternative measures
would not achieve the same objectives as the challenged measure, but it is under no
obligation to do so in order to establish, in the first instance, that its measure is "necessary".
If the panel concludes that the respondent has made a prima facie case that the
challenged measure is "necessary"—that is, "significantly closer to the pole of 'indispensable'

than to the opposite pole of simply 'making a contribution to"—then a panel should find

that challenged measure "necessary" within the terms of Article XI\V(a) of the GATS.
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4.2.4.2 Dominican Republic - Measures Affecting the Importation and

Internal Sale of Cigarettes (Dominican Republic-import and sale of cigarettes: 2004)70

AR Dominican Republic — Measures Affecting the Importation and

aa v 1

Internal Sale of Cigarettes \JuniiUszinAsougsa udawInsn13m199vesas1sasgiadiiu

% ibid, para.311.

“If, however, the complaining party raises a WTO-consistent alternative measure
that, in its view, the responding party should have taken, the responding party will be
required to demonstrate why its challenged measure nevertheless remains "necessary" in
the light of that alternative or, in other words, why the proposed alternative is not, in fact,
"reasonably available". If a responding party demonstrates that the alternative is not
"reasonably available", in the light of the interests or values being pursued and the party's
desired level of protection, it follows that the challenged measure must be "necessary”
within the terms of Article XIV(a) of the GATS.”

* ibid, para.326.

“..Because the United States made its prima facie case of "necessity", and
Antigua failed to identify a reasonably available alternative measure, we conclude that the
United States demonstrated that its statutes are "necessary", and therefore justified, under
paragraph (a) of Article XIV.”

" Dominican Republic — Measures Affecting the Importation and Internal Sale of

Cigarettes, (WT/DS302/R), (WT/DS302/AB/R), [2004].
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" Dominican Republic-import and sale of cigarettes, Panel Report, ibid, para.7.206.

“As the Appellate Body has explained, the analysis of a measure under one of
the paragraphs of Article XX is "two-tiered":

"In order that the justifying protection of Article XX may be extended to it, the
measure at issue must not only come under one or another of the particular exceptions --
paragraphs (a) to (j) -- listed under Article XX; it must also satisfy the requirements imposed
by the opening clauses of Article XX. The analysis is, in other words, two-tiered: first,
provisional justification by reason of characterization of the measure under [in that case] XX

(9); second, further appraisal of the same measure under the introductory clauses of Article XX..."
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" ibid, para.7.207.

“More specifically with relation to paragraph (d), the Appellate Body has also
stated that:

"For a measure... to be justified provisionally under paragraph (d) of Article XX,
two elements must be shown. First, the measure must be one designed to 'secure
compliance' with laws or regulations that are not themselves inconsistent with some
provision of the GATT 1994. Second, the measure must be 'necessary’ to secure such
compliance. A Member who invokes Article XX (d) as a justification has the burden of
demonstrating that these two requirements are met."

& ibid, para.7.212.

“The Panel will now examine whether the tax stamp requirement is "necessary"
to secure compliance with the Dominican Republic's tax laws and regulations.”

"“ibid, para.7.213.

“The Panel begins by recalling several statements made by the Appellate Body.
On the one hand, the Appellate Body has clarified that, in order to be considered
"necessary" to secure compliance, a measure does not need to be "indispensable”. On the

n oy

other hand, it should not just be simply "making a contribution to".
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5 ibid, para.7.214.

“The Appellate Body has also clarified that the necessity of a measure may also
be examined in the light of factors such as: the relative importance of the common interests
or values that the law or regulation to be enforced is intended to protect (the more vital or
important those common interests or values are, the easier it would be to accept as
"necessary” a measure designed as an enforcement instrument); the extent to which the
measure contributes to the realization of the end pursued, the securing of compliance with
the law or regulation at issue (the greater the contribution, the more easily a measure might
be considered to be "necessary"); and, the restrictive impact of the measure on imported
goods (a measure with a relatively small impact upon imported products might more easily
be considered as "necessary" than a measure with intense or broader restrictive effects).”

" ibid, para.7.227.

“The Appellate Body has referred to the issue of the "necessity" of a measure in
the presence of other reasonably available, less-GATT inconsistent, measures.... ... we found
that the panel was correct in following the standard set forth by the panel in United States
— Section 337 of the Tariff Act of 1930:
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It was clear to the Panel that a contracting party cannot justify a measure
inconsistent with another GATT provision as 'necessary’ in terms of Article XX(d) if an
alternative measure which it could reasonably be expected to employ and which is not
inconsistent with other GATT provisions is available to it. By the same token, in cases where
a measure consistent with other GATT provisions is not reasonably available, a contracting
party is bound to use, among the measures reasonably available to it, that which entails the
least degree of inconsistency with other GATT provisions."

" Dorninican Republic-import and sale of cigarettes, Appellate Body Report,
supra note 70, para.70.

“The Appellate Body Reports in Korea - Various Measures on Beef, EC -
Asbestos and US - Gambling indicate that, in the assessment of whether a proposed
alternative to the impugned measure is reasonably available, factors such as the trade
impact of the measure, the importance of the interests protected by the measure, or the
contribution of the measure to the realization of the end pursued, should be taken into
account in the analysis. The weighing and balancing process of these three factors also

informs the determination whether a WTO-consistent alternative measure which the
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Member concerned could reasonably be expected to employ is available, or whether a less
WTO inconsistent measure is reasonably available. Furthermore, in US - Gambling, the
Appellate Body indicated:

An alternative measure may be found not to be "reasonably available", however,
where it is merely theoretical in nature, for instance, where the responding Member is not
capable of taking it, or where the measure imposes an undue burden on that Member, such
as prohibitive costs or substantial technical difficulties. Moreover, a "reasonably available"
alternative measure must be a measure that would preserve for the responding Member its
right to achieve its desired level of protection with respect to the objective pursued ...”

e Mexico — Tax Measures on Soft Drinks and Other Beverages, (WT/DS308/R),
(WT/DS308/AB/R), [2005].

" Mexico-Taxes on Soft Drinks, Panel Report, ibid, para.8.165.
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“The Panel will follow the well-established two-tiered process of analysis
elaborated by the Appellate Body in US - Gasoline:

"In order that the justifying protection of Article XX may be extended to it, the
measure at issue must not only come under one or another of the particular exceptions -
paragraphs (a) to (j) - listed under Article XX; it must also satisfy the requirements imposed
by the opening clauses of Article XX."

* Ibid, para.8.166.

“The burden lies on Mexico, as the party invoking the affirmative defence
provided by Article XX(d), to demonstrate that the measures which the Panel has found to
be inconsistent with Article Ill, satisfy the requirements of the invoked defence.”

*" Ibid, para.8.167.

“Regarding the first stage in the application of Article XX, the Panel will follow
the order of analysis set out by the Appellate Body:

"For a measure, otherwise inconsistent with GATT 1994, to be justified
provisionally under paragraph (d) of Article XX, two elements must be shown. First, the
measure must be one designed to 'secure compliance' with laws or regulations that are not
themselves inconsistent with some provision of the GATT 1994. Second, the measure must
be 'necessary’ to secure such compliance. A Member who invokes Article XX(d) as a

justification has the burden of demonstrating that these two requirements are met.”
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4.2.5.1 Brazil - Measures Affecting Import of Retreaded Tyres (Brazil -
Retreaded Tyres Case: 200 7)%
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* Mexico-Taxes on Soft Drinks, Appellate Body Report, supra note 78, para.74.
Brazil - Measures Affecting Import of Retreaded Tyres, (WT/DS332/R),
(WT/DS332/AB/R), [2007].
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o Brazil-Retreaded Tyres, Panel Report, ibid, para.7.37.

“The Panel notes that as outlined by the Appellate Body in the US — Gasoline
case, a two tiered. test must be presented under Article XX: it must be demonstrated that
the measure (i) falls under at least one of the ten exceptions listed under Article XX, and (ii)
satisfies the requirements of the preamble. ...”

® ibid, para.7.40.

“Article XX(b) covers measures "necessary to protect human, animal or plant life
or health". As outlined by the Panel in US - Gasoline, two elements must exist for a
measure to be justified under paragraph (b):

(a) the policy in respect of the measures for which the provision is invoked falls
within the range of policies designed to protect human, animal or plant life or health; and

(b) the inconsistent measure for which the exception is invoked is necessary to

fulfil the policy objective”
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* ibid, para.7.108.

“As outlined by the Appellate Body in Korea - Various Measures on Beef and
recalled in US — Gambling, in its assessment of the measure claimed to be "necessary" to
protect human, animal or plant life or health, the Panel may take into account the
importance of the common interests or values that the measure is intended to protect. The
Panel notes Brazil's argument that few interests are more "vital" and "important" than
protecting human beings from health risks, and that protecting the environment is no less
important. WTO Members have the right to determine the level of protection of health that
they consider appropriate in a given situation, as acknowledged by the European
Communities. The Panel notes that Brazil's chosen level of protection is the reduction of the
risks of waste tyre accumulation to the maximum extent possible.”

*" ibid, para.7.110.

“We note in this respect that the WHO has recognized dengue as "the most
important emerging tropical viral disease" and "a major international public health

concern...”
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° ibid, para.7.119.

“In the Panel's view, a determination of a measure's contribution to a particular
objective is primarily an analysis of the pertinence and relevance of the chosen means for
the achievement of the aim pursued. In other words, our assessment at this stage of the
analysis relates essentially to the "relationship of ends and means" between the objective
pursued and the chosen measure. This assessment relates to the capacity of the chosen
measure to contribute to the realization of the objective.”

” ibid, para.7.150.

“As stated by the Appellate Body in Dominican Republic — Import and Sale of
Cigarettes, the weighing and balancing process of the factors that we have considered above
should inform the determination of whether a WTO-consistent alternative measure, or a less
WTO-inconsistent measure, which the Member concerned could reasonably be expected to
employ, is available”

*’ Brazil-Retreaded Tyres, Appellate Body Report, supra note 83, para.140.

“We note at the outset that the participants do not dispute that it is within the
authority of a WTO Member to set the public health or environmental objectives it seeks to
achieve, as well as the level of protection that it wants to obtain, through the measure or

the policy it chooses to adopt.”
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1 1bid, para.145.

“We turn to the methodology used by the Panel in analyzing the contribution of
the Import Ban to the achievement of its objective. Such a contribution exists when there is
a genuine relationship of ends and means between the objective pursued and the measure
at issue. The selection of a methodology to assess a measure's contribution is a function of
the nature of the risk, the objective pursued, and the level of protection sought. It
ultimately also depends on the nature, quantity, and quality of evidence existing at the time
the analysis is made....”

” Ibid, para.151.

“This does not mean that an import ban, or another trade-restrictive measure,
the contribution of which is not immediately observable, cannot be justified under Article
XX(b). We recognize that certain complex public health or environmental problems may be
tackled only with a comprehensive policy comprising a multiplicity of interacting measures.
In the short-term, it may prove difficult to isolate the contribution to public health or
environmental objectives of one specific measure from those attributable to the other

measures that are part of the same comprehensive policy.”
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” Ibid, para.156.

“In order to determine whether a measure is "necessary" within the meaning of
Article XX(b) of the GATT 1994, a panel must assess all the relevant factors, particularly the
extent of the contribution to the achievement of a measure's objective and its trade
restrictiveness, in the light of the importance of the interests or values at stake. If this
analysis yields a preliminary conclusion that the measure is necessary, this result must be
confirmed by comparing the measure with its possible alternatives, which may be less trade
restrictive while providing an equivalent contribution to the achievement of the objective
pursued. It rests upon the complaining Member to identify possible alternatives to the
measure at issue that the responding Member could have taken. As the Appellate Body
indicated in US — Gambling, while the responding Member must show that a measure is
necessary, it does not have to "show, in the first instance, that there are no reasonably

available alternatives to achieve its objectives." We recall that, in order to qualify as an
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4.2.5.2 United States - Measures Relating to Shrimp from Thailand (US-
Shrimp (Thailand)/US-customs Bond Directive: 2008)""

AR United States — Measures Relating to Shrimp from Thailand
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alternative, a measure proposed by the complaining Member must be not only less trade
restrictive than the measure at issue, but should also "preserve for the responding Member
its right to achieve its desired level of protection with respect to the objective pursued" .If
the complaining Member has put forward a possible alternative measure, the responding
Member may seek to show that the proposed measure does not allow it to achieve the
level of protection it has chosen and, therefore, is not a genuine alternative. The responding
Member may also seek to demonstrate that the proposed alternative is not, in fact,
"reasonably available". As the Appellate Body indicated in US — Gambling, "[aln alternative
measure may be found not to be 'reasonably available' ... where it is merely theoretical in
nature, for instance, where the responding Member is not capable of taking it, or where the
measure imposes an undue burden on that Member, such as prohibitive costs or substantial
technical difficulties." If the responding Member demonstrates that the measure proposed
by the complaining Member is not a genuine alternative or is not "reasonably available,
taking into account the interests or values being pursued and the responding Member's
desired level of protection, it follows that the measure at issue is necessary”

> United States — Measures Relating to Shrimp from Thailand, (WT/DS343/R),
(WT/DS343/AB/R), [2008].
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95US—Shrimp (Thailand)/US-customs Bond Directive, Panel Report, ibid, para.7.171.

“We note that, in US — Gasoline, the Appellate Body concluded that the
analysis of a measure under one of the paragraphs of Article XX is a "two-tiered" approach:

"In order that the justifying protection of Article XX may be extended to it, the
measure at issue must not only come under one or another of the particular exceptions --
paragraphs (a) to (j) — listed under Article XX; it must also satisfy the requirements imposed
by the opening clauses of Article XX. The analysis is, in other words, two tiered: first,
provisional justification by reason of characterisation of the measure under [in that case]
XX(g); second, further appraisal of the same measure under the introductory clauses of

Article XX .."”
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*® ibid, para.7.173.

“The Appellate Body has indicated that two elements should be satisfied in
order for a measure to be provisionally justified under paragraph (d) of Article XX:

"For a measure ... to be justified provisionally under paragraph (d) of Article XX,
two elements must be shown. First, the measure must be one designed to 'secure
compliance' with laws or regulations that are not themselves inconsistent with some
provision of the GATT 1994. Second, the measure must be 'necessary’ to secure such
compliance. A Member who invokes Article XX (d) as a justification has the burden of
demonstrating that these two requirements are met."”

7! ibid, para.7.174.

“We shall therefore commence our analysis by examining whether the EBR has
been "designed" to secure compliance with US laws and regulations that are not themselves
inconsistent with the GATT 1994. A necessary step in this analysis is thus to identify which
are those US laws or regulations the compliance with which the EBR is aimed at securing,

whether they are not themselves WTO-inconsistent, and whether the EBR is itself designed

to secure compliance with the aim expressed in the relevant US laws or regulations.
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*® bid, para.7.188.

The Appellate Body has already examined the concept of "necessary" in the
context of Article XX (d) of the GATT 1994 in Korea — Various Measures on Beef. In this case,
the Appellate Body concluded that, in order to be considered "necessary" to secure
compliance, a measure does not need to be ‘indispensable’, but should constitute
something more than strictly "making a contribution to"

” ibid, para.7.189.

“The Appellate Body weighed additional factors in evaluating the necessity of a
measure, such as: (i) the relative importance of the common interests or values that the law
or regulation to be enforced is intended to protect; (i) the extent to which the measure
contributes to the realization of the end pursued, the securing of compliance with the law
or regulation at issue; and, (iii) the restrictive impact of the measure on imported goods.”

10 ibid, para.7.192.

“..we cannot determine that the EBR as applied to shrimp is in fact necessary
within the meaning of Article XX(d) of the GATT 1994. Accordingly, we consider that the
United States has failed to establish that the EBR as applied to shrimp is justified as being
necessary to secure compliance with 19 U.S.C. § 1673e(a)1), 19 US.C. § 1673e(b)1), 19
U.S.C. § 1673, 19 C.F.R. § 351.212(b)(1), and 19 C.F.R. § 351.211(c)X1) or any other relevant

laws.”
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o US-Shrimp  (Thailand)/US-customs Bond Directive, Appellate Body Report,

supra note 94, para.316.

“Turning to our assessment of the issues appealed, we are of the view that the
"necessity" test under Article XX(d) is different from the "reasonableness" test under the Ad
Note. Relying on Appellate Body jurisprudence, the Panel considered that the following
factors are relevant in determining whether a measure is "necessary" to secure compliance
with laws and regulations: (i) the relative importance of the values or objectives the law or
regulation is intended to protect; (i) the extent to which the measure contributes to the
realization of the end pursued—the securing of compliance with the law or regulation at
issue; and (iii) the restrictive impact of the measure at issue on imports. We see no error in
the Panel's analysis of the meaning of the term "necessary" and the factors relied upon by it
to evaluate the necessity of the EBR to secure compliance with certain laws and regulations
of the United States, as the Panel's analysis is in consonance with the previous jurisprudence

of the Appellate Body.
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4.2.5.3 The China - Publications and Audiovisual Products (China -
Audiovisual Products: 2009)102
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" The China - Publications and Audiovisual Products, (WT/DS363/R), (WT/DS363/AB/R),
[2009].
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1 China-audiovisual, Panel Report, ibid, para.7.746.

“The Panel commences its Article XX(a) analysis by recalling that according to
the Appellate Body, examination of a measure under Article XX is two-tiered. A panel must
first examine whether a measure falls under one of the exceptions listed in the various sub-
paragraphs of Article XX. Subsequently, a panel must examine whether the measure in
question satisfies the requirements of the chapeau of Article XX. For an Article XX defence
to succeed, both elements of the two-tiered test must be met.”

o ibid, para.7.782.

“The Panel begins its "necessity" analysis by recalling relevant guidance from the
Appellate Body. In Korea — Various Measures on Beef, the Appellate Body indicated that
"the word "necessary" is not limited to that which is 'indispensable™. It further clarified that it
is through "a process of weighing and balancing a series of factors" that it must be
determined whether a measure is "necessary" within the meaning of Article XX.”

1 U.S.-Gambling, Appellate Body Report, supra note 53, para.306.
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"% China - audiovisual, Panel Report, supra note 102, para.7.783.

“In US - Gambling - a case which concerned the equivalent of Article XX in the
GATS, i.e., Article XIV of the GATS — the Appellate Body elaborated on the factors to be
weighed and balanced:

"The process begins with an assessment of the 'relative importance' of the
interests or values furthered by the challenged measure. Having ascertained the importance
of the particular interests at stake, a panel should then turn to the other factors that are to
be 'weighed and balanced'. The Appellate Body has pointed to two factors that, in most
cases, will be relevant to a panel's determination of the 'necessity’ of a measure, although
not necessarily exhaustive of factors that might be considered. One factor is the contribution
of the measure to the realization of the ends pursued by it; the other factor is the restrictive
impact of the measure on international commerce."

" Ibid, para.7.786.

The Appellate Body also indicated, however, that possible alternatives to the
challenged measures may also need to be considered:

"A comparison between the challenged measure and possible alternatives
should then be undertaken, and the results of such comparison should be considered in the
lisht of the importance of the interests at issue. It is on the basis of this 'weighing and
balancing' and comparison of measures, taking into account the interests or values at stake,
that a panel determines whether a measure is 'necessary' or, alternatively, whether another,

"

WTO-consistent measure is 'reasonably available'.
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‘S U.S.-Gambling, Appellate Body Report, supra note 53, para.309.

" China - audiovisual, Panel Report, supra note 102, para.7.785.

“Regarding who has to demonstrate that the challenged measures is "necessary”
or that a reasonably available alternative exists, the Appellate Body stated that:

"[Tlhe responding party must show that its measure is 'necessary' to achieve
objectives relating to public morals or public order. In our view, however, it is not the
responding party's burden to show, in the first instance, that there are no reasonably
available alternatives to achieve its objectives. In particular, a responding party need not
identify the universe of less trade-restrictive alternative measures and then show that none
of those measures achieves the desired objective. The WTO agreements do not
contemplate such an impracticable and, indeed, often impossible burden.

Rather, it is for a responding party to make a prima facie case that its measure is
'necessary' by putting forward evidence and arguments that enable a panel to assess the
challenged measure in the light of the relevant factors to be 'weighed and balanced' in a

given case. The responding party may, in so doing, point out why alternative measures
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would not achieve the same objectives as the challenged measure, but it is under no
obligation to do so in order to establish, in the first instance, that its measure is 'necessary'. If
the panel concludes that the respondent has made a prima facie case that the challenged
measure is 'necessary'—that is,

"significantly closer to the pole of 'indispensable' than to the opposite pole of
simply 'making a contribution to"—then a panel should find that challenged measure
'necessary' within the terms of Article XIV(a) of the GATS."

Ho China-audiovisual, Appellate Body Report, supra note 102, para.242.

“We do not see that the Appellate Body's approach to the "necessity" analysis in
Brazil — Retreaded Tyres differs from that in US — Gambling, which in turn referred to Korea
- Various Measures on Beef. In each case, a sequential process of weighing and balancing a
series of factors was involved. US — Gambling sets out a sequence by using the phrases: "The
process begins with an assessment of the 'relative importance' of the interests or values
furthered by the challenged measure"; "Having ascertained the importance of the particular
interests at stake, a panel should then turn to the other factors that are to be 'weighed and
balanced"; and "A comparison between the challenged measure and possible alternatives
should then be undertaken". The description of this sequence in Brazil - Retreaded Tyres
mentions, first, the relevant factors to be weighed and balanced for the measure sought to

be justified, and continues that the result of this analysis "must be confirmed by comparing
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the measure with possible alternatives, which may be less trade restrictive while providing
an equivalent contribution to the achievement of the objective".”

1 1bid, para.252.

“In Brazil — Retreaded Tyres, the Appellate Body clarified how the analysis of
the contribution made by a challenged measure to the achievement of the objective
pursued is to be undertaken. The Appellate Body noted that a party seeking to demonstrate
that its measures are "necessary" should seek to establish such necessity through "evidence
or data, pertaining to the past or the present", establishing that the measures at issue
contribute to the achievement of the objectives pursued. In examining the evidence put
forward, a panel must always assess the actual contribution made by the measure to the
objective pursued.”

"2 Ibid, para.253.

“However, this is not the only type of demonstration that could establish such a
contribution. The Appellate Body explained that a panel is not bound to find that a
measure does not make a contribution to the objective pursued merely because such
contribution is not "immediately observable" or because, "[iln the short-term, it may prove
difficult to isolate the contribution [made by] one specific measure from those attributable

n oy

to the other measures that are part of the same comprehensive policy".
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" Ibid, para.288.

“We recall that, in US — Gambling, the Appellate Body stated that a panel must
independently and objectively assess the "necessity" of the measure before it, based on the
evidence in the record. The Appellate Body also affirmed that it is for the responding party
to make a prima facie case that its measure is "necessary" by putting forward evidence and
arguments that enable the panel to assess the challenged measure in the light of the
relevant factors to be "weighed and balanced".”

" Jbid, para.318.

“..In Korea —Various Measures on Beef and EC - Asbestos, the Appellate Body
clarified that, as part of an overall evaluation of "necessity" using the "weighing and
balancing" process, a panel must examine whether the responding party could reasonably
be expected to employ an alternative measure, consistent (or less inconsistent) with the
covered agreements, that would achieve the objectives pursued by the measure at issue. An
alternative measure may be found not to be "reasonably available" where it is merely
theoretical in nature, for instance, where the responding party is not capable of taking it, or
where the measure imposes an undue burden on that Member, such as "prohibitive costs or
substantial technical difficulties". Moreover, a "reasonably available" alternative measure

must be a measure that would preserve the responding party's right to achieve its desired
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level of protection with respect to the objective pursued under Article XX of the GATT
1994.”

" Ibid, para.319.

“As regards the burden of proof with respect to ‘"reasonably available
alternatives", the Appellate Body explained in US - Gambling that a responding party
invoking Article XIV(a) of The GATS bears the burden of demonstrating that its GATS-
inconsistent measure is "necessary" to achieve the objective of protecting public morals. This
burden does not imply that the responding party must take the initiative to demonstrate
that there are no reasonably available alternatives that would achieve its objectives. When,
however, the complaining party identifies an alternative measure that, in its view, the
responding party should have taken, the responding party will be required to demonstrate
why its challenged measure nevertheless remains "necessary" in the light of that alternative
or, in other words, why the proposed alternative is not a genuine alternative or is not
"'reasonably available". If a responding party demonstrates that the alternative is not
"reasonably available", in the light of the interests or values being pursued and the party's

no»

desired level of protection, it follows that the challenged measure must be necessary".
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"® China — Measures Related to the Exportation of Various Raw Materials,

(WT/DS394/R, WT/DS395/R, WT/DS398/R), [2011].

H China - Raw Materials, Panel Report, ibid, para.7.470.

“China invokes Article XX(b) of the GATT 1994 to justify certain export duties and
export quotas it maintains on certain raw materials. China asserts that these export
restrictions are necessary to protect the health of its domestic population...”

"® ibid, para.7.473.

“The Panel will discuss first the legal interpretation of Article XX(b). Second, we
will consider the export restrictions mentioned above and determine whether they are
"necessary" to protect the health of the Chinese people. In that context, the Panel will
assess the qualitative and quantitative argumentation and evidence put forward by China to
justify its export restrictions on EPR and on scrap products, taking into account the

complainants' claims and arguments.”
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" ibid, para.7.478.

“For a measure to be justified under Article XX(b), the measure must be
"necessary to protect human, animal or plant life or health" and also must comply with the
chapeau of Article XX.”

% ibid, para.7.479.

“Thus a panel must, first, determine whether the challenged measure falls
within the range of policies designed to protect human, animal or plant life or health. Panels
and the Appellate Body have examined both the design and structure of a challenged
measure to decide whether its objective is the protection of life and health,... ...A broad
range of policies have been recognized as protecting human, animal, and plant life or
health, such as the reduction of air pollution resulting from the consumption of gasoline;
and the reduction of the risks arising from the accumulation of waste tyres. Panels and the
Appellate Body are, however, not entitled to question a Members' chosen level of
protection. WTO Members enjoy "the right to determine the level of protection of health

n oy

that they consider appropriate in a given situation".
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! ibid, para.7.480.

“A panel must thereafter ensure that a measure is "necessary" to fulfill the
invoked policy objective. Article XX(b) requires that a Member's measure is "necessary" to
achieve the objective it pursues. The degree of necessity envisioned was examined by the
Appellate Body in Korea - Various Measures on Beef, where it concluded that a "necessary"
measure is, in a continuum, located significantly closer to the pole of "indispensable" than to
the opposite pole of simply "making a contribution to". The Appellate Body further
elaborated that an assessment of necessity involves "a process of weighing and balancing a
series of factors which prominently include the contribution made by the compliance
measure to the enforcement of the law or regulation at issue, the importance of the
common interests or values protected by that law or regulation, and the accompanying

impact of the law or regulation on imports or exports.

12 ibid, para.7.481.
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“More recently in Brazil — Retreaded Tyres, the Appellate Body reiterated its
view that "[iln order to determine whether a measure is 'necessary’ within the meaning of
Article XX(b) of the GATT 1994, a panel must consider the relevant factors, particularly the
importance of the interests or values at stake, the extent of the contribution to the
achievement of the measure's objective, and its trade restrictiveness." It concluded that a
measure contributes to the achievement of the objective "when there is a genuine
relationship of ends and means between the objective pursued and the measure at issue"
and that a measure is necessary if it is "apt to make a material contribution to the
achievement of its objective".”

2 ibid, para.7.482.

“(ii) The importance of the interests or values at issue

The Appellate Body recognized that "[t]he more vital or important [the] common
interests or values" behind the policies pursued, "the easier it would be to accept as
'necessary' a measure designed as an enforcement instrument". Applied to Article XX (b), the
Appellate Body has stated that "few interests are more 'vital' and 'important’ than protecting

human beings from health risks, and that protecting the environment is no less important".

" ibid, para.7.483.
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“The Panel recalls that China invokes Article XX(b) in order to justify measures it
says are necessary to protect the environment and the health of the Chinese population.
The complainants contest China's contention as to the objective of its export restrictions.
For the complainants, the real objectives of the measures, many of which have been in
place for years, is economic: to provide inexpensive raw materials for its downstream
industry.”

1 ibid, para.7.484.

“(iii) The contribution of the measure to the objective pursued

The Appellate Body Report in Brazil — Retreaded Tyres distinguished between
two types of contributions: the measure that "brings about" a material contribution to the
achievement of its objective; and the measure that "is apt to produce" a material
contribution to the objective pursued. In China — Audiovisual Products, the Appellate Body
emphasized again that "the greater the contribution a measure makes to the objective
pursued, the more likely it is to be characterized as 'necessary".”

"% ibid, para.7.485.

“It is also accepted that a measure could be considered "necessary" even if the

contribution of the measure "is not immediately observable". As noted above the Appellate
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Body observed that "certain complex public health or environmental problems may be
tackled only with a comprehensive policy comprising a multiplicity of interacting measures".
As noted by the Appellate Body, with respect to such complex problems ... ... The Appellate
Body in Brazil — Retreaded Tyres confirmed that "in the short-term, it may prove difficult to
isolate the contribution to public health or environmental objectives of one specific
measure from those attributable to the other measures that are part of the same
comprehensive policy".”

" ibid, para.7.486.

“Finally, it is important also to remember that the contribution of the measure
can be demonstrated quantitatively and/or qualitatively: Such a demonstration can of
course be made by resorting to evidence or data, pertaining to the past or the present, that
establish that the import ban at issue makes a material contribution to the protection of
public health or environmental objectives pursued.... ... demonstration could consist of

quantitative projections in the future, or qualitative reasoning based on a set of hypotheses

that are tested and supported by sufficient evidence."
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'S ibid, para.487.

“(iv) The trade restrictiveness of the measure

In examining the trade restrictiveness of a measure, the Appellate Body in Korea
- Various Measures on Beef considered the measure's effect "on international commerce".
Essentially, "[tIhe less restrictive the effects of the measure, the more likely it is to be
characterized as 'necessary". In the event of a very restrictive measure, the respondent
Member must demonstrate that:

"[t]lhe measure is carefully designed so that the other elements to be taken into
account in weighing and balancing the factors relevant to an assessment of the "necessity"
of the measure will "outweigh" such restrictive effect."

" ibid, para.7.488.

“This is consistent with the understanding that an inquiry into the necessity of a
measure is a holistic process.”

" ibid, para.7.489.

“(v) Availability of WTO-consistent or less trade restrictive alternative measures

Finally, if the analysis described above yields a preliminary conclusion that the
measure is necessary, this result must be confirmed by comparing the challenged measure

with possible alternatives suggested by the complainants. The US — Gambling and Brazil -
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Retreaded Tyres reports established how the burden of proof would be allocated in
establishing whether a reasonably available alternative exists. As the Appellate Body
indicated in US — Gambling, while the responding Member must show that a measure is
necessary, it does not have to "show, in the first instance, that there are no reasonably
available alternatives to achieve its objectives."

" ibid, para.7.490.

“Alternative measures must be WTO-consistent while providing an equivalent
contribution to the achievement of the objective pursued through the challenged measure.
Nevertheless, the mere existence of an alternative measure is not sufficient to prove that
the disputed measure is not "necessary". Citing US — Gasoline, the Appellate Body in Brazil -
Retreaded Tyres confirmed that a proposed alternative must preserve "for the responding
Member its right to achieve its desired level of protection with respect to the objective
pursued". Moreover, such alternative cannot be "merely theoretical in nature, for instance,
where the responding Member is not capable of taking it, or where the measure imposes an
undue burden on that Member, such as prohibitive costs or substantial technical difficulties".
If the complaining Member has put forward a possible alternative measure, the responding
Member may seek to show that the proposed measure does not allow it to achieve the
level of protection it has chosen and, therefore, is not a genuine alternative that is, in fact,

n o

"reasonably available".



153

! a a = ca' o w v o & a
Na19A8 ﬂqﬁﬂigl,llu&l']miﬂf]imqﬂLa@ﬂ‘maqﬂqiﬂﬂi‘Uiﬂjlﬂuu ABDATININTEUN

£ [

“AnuEnse” vesandndgniedunisujuRaumasnisiilunsudly Taoradealdaneunvie

v v a9 132
rodldmalulagtuas

Tnwaguudn augnssumsidadedefinnliannsaufiasuiasnisiuntesdunndes
NI0ATITUGY Fenstifinmsmsmadendsdenndastuuntyafves WTO wiefinfumenisa
Woen3n mndiuinsnisniudendinainliausaujuals viadululblademamanianisdu
dnsuandnfignstosniiuninam XX (b) Jusied wazanasnisiusdeadumasnsidelviin

a a Y A ) ) ¢ v Y v a v 133
Us%aﬂﬁﬂqWIWQEJWQLVIWW]EJ@JﬂUIUﬂ'ﬁUiTSj'JG]Q'UiﬁﬁﬂﬂﬂUNqﬁiﬂquﬂI@LLﬂx‘]aﬂﬂjﬁJ

4.2.5.5 European Communities — Measures Prohibiting the Importation

and Marketing of Seal Products (EC-Seal Products: 2013)""

AR European Communities — Measures Prohibiting the Importation

and Marketing of Seal Products upffiusziaAwAuInuazUszmauasdlaudannmglsy
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. ibid, para.7.491.

“Also relevant in a panel's assessment of available alternatives is the capacity of
the challenged Member "to implement remedial measures that would be particularly costly,
or would require advanced technologies".

2 ibid, para.7.491.

“In sum, we understand that a panel cannot reject an environmental protection
measure, or a public health measure, by pointing to a WTO-consistent or less trade-
restrictive alternative, unless that alternative is both practically and financially feasible for
the Member seeking to justify a WTO inconsistent measure under Article XX(b) and provides
an equivalent contribution to the achievement of the objective pursued.”

European Communities — Measures Prohibiting the Importation and

Marketing of Seal Products, (WT/DS400/AB/R, WT/DS401/AB/R), [2013].
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"% EC-Seal products, Appellate Body Report, ibid, para.5.169.

“As established in WTO jurisprudence, the assessment of a claim of justification
under Article XX involves a two-tiered analysis in which a measure must first be provisionally
justified under one of the subparagraphs of Article XX, before it is subsequently appraised
under the chapeau of Article XX. As the Appellate Body has stated, provisional justification
under one of the subparagraphs requires that a challenged measure "address the particular
interest specified in that paragraph” and that "there be a sufficient nexus between the
measure and the interest protected". In the context of Article XX (a), this means that a
Member wishing to justify its measure must demonstrate that it has adopted or enforced a
measure "to protect public morals”, and that the measure is "necessary" to protect such
public morals. As the Appellate Body has explained, a necessity analysis involves a process
of "weighing and balancing" a series of factors, including the importance of the objective, the
contribution of the measure to that objective, and the trade-restrictiveness of the measure.
The Appellate Body has further explained that, in most cases, a comparison between the
challenged measure and possible alternatives should then be undertaken. The burden of
proving that a measure is "necessary to protect public morals" within the meaning of Article
XX(a) resides with the responding party, although a complaining party must identify any

alternative measures that, in its view, the responding party should have taken”
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Argentina - beef a.f. 2015

4.2.6.1 United States — Measures Affecting the Importation of Animals,
Meat and Other Animal Products from Argentina (Argentina - beef: 2015)136

AR United States — Measures Affecting the Importation of Animals,
Meat and Other Animal Products from Argentina Juaifiuszwmenauiundaios
Tanznssunsidadedofinim (Panel) Adadelunsdifiansys duiwunnidudedaionyseme
pnaudul iesandanudnafeafulsalinuaziindes (FMD)  lagnanadnedn andsy
azllausnItinnsT 1.1, 2.2, 2.3, 3.1, 3.35.1, 5.2, 5.4, 5.6, and 10.1 ¥8IAUANAS SPS Uag

1957 1:1, 11:1 veauAnas GATT 1994
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AINAINTY 2.4 AUANAY SPS NTasMsiaaLiun1smuauanas SPS azlasunsduiiugu
Fuilunuinns XX (b) anfsrisdnein WennInsvesnLasAAdasmuAINANG SPS LALUINT)
XX (b) Alidunisazifiafoning was 11 uagaims) XEL' 84ANANAd GATT 1994

RRANG

" United States — Measures Affecting the Importation of Animals, Meat and
Other Animal Products from Argentina, (WT/DS447/R), [2015].

o Argentina — beef, Panel Report, ibid, para.3.2.

% ibid, para.7.723.

" ibid, para.7.727.

" ibid, para.7.728.
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“The United States does not answer specifically the arguments made by
Argentina in relation to the GATT 1994 Article I:1 three-step test. It asserts that its application
system is necessary to protect animal life or health, consistent with the SPS Agreement and
Article XX(b). The United States notes that, pursuant to Article 2.4 of the SPS Agreement, if a
measure complies with the SPS Agreement, then it is presumed to comply with Article
XX(b). The United States concludes by stating that because it has satisfied its obligations
under the SPS Agreement and Article XX(b), it has not breached Article I:1.”

" ibid, para.7.729.

" ibid, para.7.730.

“The panel in Australia - Salmon reasoned that where any findings of
inconsistency with GATT 1994 provisions would also require an examination of whether the
measure was justified under Article XX(b) of the GATT 1994, the Panel would be led back to
the SPS agreement, with which the panel had already found inconsistencies. Such a
conclusion is bolstered by Article 2.4 of the SPS Agreement, which states that:

“[Slanitary or phytosanitary measures which conform to the relevant provisions
of this Agreement shall be presumed to be in accordance with the obligations of the
Members under the provisions of the GATT 1994 which relate to the use of sanitary or

phytosanitary measures, in particular Article XX(b).”
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 ibid, para.7.731.

“In light of the above, the Panel considers that when the United States brings its
measures into conformity with the SPS Agreement, any inconsistency with the GATT 1994
will also be addressed. Under the circumstances, we see no reason to disagree with the
consistent approach of prior panels.”

" ibid, para.7.732.

“We recall our findings above that the United States' measures are inconsistent
with Articles 1.1, 2.2, 2.3, 3.1, 3.3, 5.1, 5.6, 6.1, 8 and Annex C(1)@) and (b) of the SPS
Agreement. Having made findings under the SPS claims, we conclude that it is not necessary

to make findings under the GATT 1994 claims...”
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5. AD. 2007-2015
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Vi

1. A.D. 1990-2000

means - end +

alternative

Timeline

A.D. 1990-2000; Thailand-Cigarettes 1990 (XX (b)), Tuna-Dolphin 1 1991 (XX (b)), Tuna-Dolphin II
1994 (XX (b)), US-Gasoline 1996 (XX (b))

A.D. 2000-2001; Korea- Various Measures on beef 2000

A.D. 2001-2004; EC-Asbestos 2001 (XX (b))

A.D. 2004-2007; US-Gambling 2004 (XX (a)), Dominican Republic-import and sale of cigarettes 2004
(XX (d)), Mexico-Taxes on Soft Drinks 2005) (XX (d))

A.D. 2007-2015;  Brazil retreaded Tyres 2007 (XX (b)), US-Shrimp (Thailand)/US-customs Bond
Directive 2008 (XX (d)), China — Audiovisual Products 2009 (XX (a)), China - Raw
Materials 2011 (XX (b))

Since 2015; Argentina - beef 2015 (XX (b))

A9 4.1 WNUANLERSRRILINSASAAUANTLTY (Necessity Test) Aeldunngt XX (@)b)d)
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Foaduiasnisiiannsaufoald fladudfiedisnislumamgulvindu (merely theoretical in
nature) uenaNTIIAIMIRINaNIEdeshiiunaInsiiadenissliuissmagignioaiuaunis
(imposes an undue burden on that Member) wu feldanglunisaniiunisas vse Tansvdrfgy
mamedaduiigsenn uazinsnsdsnandesanunsoussgingussasdluseduiiniaggniosdiosns
1§ damsnvidninainisfinnsandenarnfunsdisisdnenmvesaundnesdnisnisilanlunng
UftRnunesmsilddunsaus Tuusnsdnfandneiaiitedrinvdedifnanimmaiuasugia
wionaiauvesUsmafiunnaiafy Feililioaujoanuuasnsildsunsauels deil
MR ot anay i efinnsanaus iy (Necessity Test) aeldums XX famuduy
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WA NUU AR Brazil retreaded Tyres a.A. 2007 AMENITUNITIUIRUTONRNINILAL
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[y o v a

mgUszasd  Faduniluteadeddgyiiuiasanlunssuiunistalminuazaima  (weighting
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Tngusvanronaintulaennsmsiiestesiunaty 9 1nsnsnle

lngaunsoaguimuinisvesteiansanluiaannudniu (Necessity Test) aeld

11931 XX (@)(b)(d) vosanuanasiluimeni8aaninsuasn1sen a.e. 1994 lafgurunInd
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® @R Thailand-Cigarettes 1990 , Tuna-Dolphin | 1991 , Tuna-Dolphin Il 1994, US-
Gasoline 1996

» fansananudndu (necessity test) ann1sigadindeasdinnasnismadendu

a v = v 4 1 a Y v a = 1
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VBYALIUVNKUM

4
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NATUINANTENUNNNTATAATUINANIATANT
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WMULRUMANLNIIIN ANAANITNBIANTITAISANLAN (WTO) Tanslunismuunseaunis

e

® AR EC-Asbestos 2001

Unilos (the level of protection) Naunnlafiansanainaniun1saiitie1tas Inen1AauITndunTe

AENIIUNTITETeNimuaresAnsgnssalliaunsalaudslausdogidle

4

> WaANn15219lATeEs19n15RasaIAus Y (necessity test) ¥aeuIASN1S

® @Af US-Gambling 2004

Ju 2 dumeu (1. fersanlagnszuiunsdaivinuazaiena (weighing and balancing) 2. 113

Wiguiigusenhannsmsiignldaudaiuuinsnisniagen)

=

> fuuanisznmsigadlidauiiulaewdaniszmsigalldlunifivemeniddgn

s
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> diufundninaeilunisiansananasnsmadeniitdsunsauslaenifgiosdn

Junasnisiianunsausuldldedwaumaaunansela

a a a

> dafnuuamneiiansanyszaniamvssunasnislunisussainguszasd fadu

® @Af Brazil retreaded Tyres 2007
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U3umdu 9 slimnzaufuunumniiivesesdnismsimlandifosinwaunasenineansfias

81u1905UlNBYDINIAANITN KATNITHAMUIAIUAN ¢ 9819898
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[
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nsiigaudasniiuniliunns XX () (b) (d) vasnunnas GATT

WgUAINUNI

DE@DAARDINIUUNLNI
1115097199983 LY
11719151 XX V04

AUANaY GATT ladusa
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U35 IngUITeaeA

(Necessity Test)

Faumtnuazaena
Uadeineadas

(weighting and balancing)

Wisuiisuanasn1sngnlauds
AUNIATNITNNLEDNDY

(alternative)

Nasamutauluanie

(specific conditions)

« O. & 9
195015 “UU

1105115 “laldndu”

AT 4.3 UHUNNLERINTRANTaNANTUTU (Necessity Test)

Melianns XX @)(b)Xd) lutlagiu
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ToenIuniluung) XX NTUTMsnnINsgNIALEInIIuNinYesng XX
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UszloiansnsuzrsonuaNnmualin ueyuinsgosasuing XX wazu1nsnisaanainy

wnsns “dudu” ieussginguszasdlunisundesusslevdansisue nienmua1inidaundn
)

F9IN13 (WA15UIAUINTU (Necessity Test))

¥ ¥

AMAaN1TnNoaniunaliunst XX dn1sgn1sfigatniunaninaeinsiiansan

199U NA1IFR MANTNTION e IUIE A AU N TUNANg ILarTayaTNeto o allled

Y

'
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1 wesnsvenula “eanwuu”unieundesseleviasisue wie AuAAMUALINILEYNINT

q

go8703u1m31 XX Fan1sfiganludiuiiiinisznisfigadasudan Wun1sfiansananiusssun

d '

& Y 1 1 a 145 A o 3 A aa G4
WELMITY A288199 U TUSUNIIng XX (b) wmsnsnInduiveundestiin FUNINUBIUY WY

[ |3 a = ]

dad iy nsigalluduneuiinifaundniiieauatiiauetoyaneundng uiiaiuisadlmiuii

s Ay

fiaudesatin qguainvesuyed dad diy oradudeyaildanmhenuiiifeyaaisisasay wu

psAnsawsTelan (WHO) Wusu ' uasfigatifissinunnsnsvesnAaundniduiiieanainudes
fananfannsaiunsigniluduneudld ' daluuunvesins xx @' Aenisfigaiiin
1ASNSVINAaNTneenLuLIieUnTesAasssudud uagluudunvounas XX d) Ao
nMsfigaiinmsnsvesnaaindneenuuuiniiieliinsuftRnunguinevietetsduiidenndos
fumuanas GATT a+ tngluudunvesmins XX (d) fdeuludfiuifuin nguaneuasdotsdutu
zdesldazifineuntayginiiuanas GATT  L@uies uazu1asnisia 9 namisananilaindu
wmsnsfildfueenuuuniiieldiinsufiinunguuneviededaduls fausiinansnisduayla
annsaUsziuinzusTaNanangrsevidetetaduldegwauysaliiuouing T Wusy aziuls
i mAandnfidrsdesniuialuinns xx aunsarunisigadluduneutlfesdlieintn egls
A nAeundnasdesinumsfigadiddnyluiuneusiely Aensfiarsanausindu (Necessity Test)

L4

YouRINTeUTTRIngUsTasAlumsunlesUstloviansisae wagluenannifaundnsdesigasl

() necessary to protect human, animal or plant life or health;

e Thailand-Cigarettes, Panel Report, supra note 10, para.73.
o US-Gasoline, Panel Report, supra note 29, para.6.21.

148 .
(a) necessary to protect public morals;

v (d) necessary to secure compliance with laws or regulations which are not
inconsistent with the provisions of this Agreement, including those relating to customs
enforcement, the enforcement of monopolies operated under paragraph 4 of Article Il and
Article XVII, the protection of patents, trademarks and copyrights, and the prevention of
deceptive practices;

% Mexico-Taxes on Soft Drinks, Appellate Body Report, supra note 78, para.74.
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[

anusoagulaanuuIniensiauvesnuenssuN1TIRIdedefinm (Panel) uazesAnTanaTal

(Appellate Body) v8304An15n15AlaN Hadl

a 1 q:/ g v ! . . . 151 1
N1INDITUINIUNTLUIUNIVIUINUNLAZOAAE (weighting and balancing) Na12Ae

Y o o o Y] ! o A a v Y] [ o w A cal v
%mammimumuﬂLLasmmaﬁﬁmwmm%aq 3 Yade laun mmmﬂmmaﬂ@mﬂﬁwiaiamuwmaaﬂw3

Untad UsEanSAInuasuingnig wagni1snaiuni19ni1sA1va9uInsnig welinsiuludasduin

<

wesmsnananiluunsnisiidudulunisunlesnauevieuszleviasisausnsalyl

a ° w ! a ca v | a
ﬂ'ﬁ‘W"ﬂ']3&17?’1’3']1]?17ﬂELJ}GU@Qﬂmﬂqwﬁaiﬂﬂjumﬁﬂﬂﬂﬁliﬂﬂﬂaﬂ bYU SLu‘UiUV]SUQ\TlI']WT] XX

152 1% ¢ a v A aa L T a °o v a
(b) amndselevifianndndesnisundesfedinvesuywddadusosniinud1Ayds

goudluudldulnuinsnisaanatdtutduuinsnisnsndu wazletinisitdadslusieazidenin

' '
O Y Aa o A o v a 1

fUsglevdadudeswitunaziianuddgydaniianudfysdediavseddgdaniinisundesnunin

] >

[ 1

Aa & = P a P ~ ° a | o 153
Finvosuyudanaudesnuaunn waznisunledundauniinnuddylidmesulunindu

Yana1nd @u1dn WTO  §9i@nslun1simrunseaunisunteailanansananuaauinuIsa@uued
anunisal wazgidiufidesluailianunsalaudidiunavesanndn WO lunismmvunssiuves

o { a v v 154
msuntasluszauiauInseenishe

n1sRsIUsEAVEN MU IR sNsNaginliussa TngUssasdnundeintsundela
AaN1sUTELNIT W1nTnsianfaugnifenldiy awnsavinliussainguszasAnuiidesnis

Tauntsewiesls  wagladinisianannaafiudulun1sAasanUseansSNIneuInsnisIn

a a &1 A o v w6

quiﬂqiﬂgﬁﬂigﬁWﬁﬂqWﬂ@@Lll@ Nﬂj']iJﬁNWUﬁ@Ej'NLLﬁQ%Qi%‘Vij"IQUj']‘ViﬂJ']EJ-%%ﬂqi (ends and
o cal 1 ) dl v o 155 & Aa Y
means) W@Q?@QU?%&QF’]WHQ‘W@JWEJﬂ'UiJ'W]iﬂ']iV]QﬂIWLLEN UBNITNU quiﬂ'ﬁ‘V]NLLUQIumﬂqfﬂg

AeliiaUszansnnlunisussainguszasdliediadugusssy doufiuwalduindunasnisniniu

1 Korea- Various Measures on beef, supra note 37.
2 (b) necessary to protect human, animal or plant life or health;
" Brazil retreaded Tyres, supra note 83.

e EC-Asbestos, supra note 45., Brazil retreaded Tyres, ibid.

1 Brazil retreaded Tyres, ibid., China - Raw Materials, supra note 116.



167

e

a

156 = a a a N y
"?JQLL‘U’J‘V]'NfﬂTLJ35LiJu‘Ui%ﬁ‘Vlﬁﬂ’]WﬂJEJﬂiJ’Wliﬂ’]iﬂgG]BQW%WimWUuwuiﬂu%aﬂﬁiiwﬂﬂG]“UENWJ'HJLﬁEJ\‘i
Y & & -

s & a [ Ay 157 a a
noUszaanludmng fansanseivvesmsundesiidesns — visi msfiansanUszdnSainves
wpsmsiluluany gy Usnasazaunmuesmanguvsedeyanieglunaiiviinisinszily

& & 158 a a a 1o v ! Y a Y W v a v 159
VUNBUU I@EJV]Uiga‘Wﬁﬂ']WEU@QlI']Gﬁﬂ'ﬁllm']m@ﬂﬂ@i%Lﬂ@Na‘lﬂﬂﬁnﬂL@u%@lumummiﬂxﬂ BAYIN

Usgdvsnmvasnsnislunisussgingussashenaiadulaennsnisiiestosiunans g 1asnisle
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mMsResaRansEnunsAnfunesnsEfiduramnannslduinsnis Aenisussfiui
wasmsiisgdenlidudmansenuiinanudemesessuuiasusianisiseninassmannies
dedle wazladnisimdninaeinisfiansandindiui lunsdifininsnisiidnuazvesnsiadunig
M3fan AAdgniesiesfigallilain “uinsnsdananlafuniseenuuuegiaseunsy Litelv
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fhihwminganimansenuannsaafunianisin aeandesnuaudilefiin nsinnsanausiu

a 4 L. 161
Y931RIN1T LUNTEUIUNTRIITAUILUUBIATIM (a holistic process)

v
v

I ¢ 162 » Y] a A o ! a =
sl padnsgnssal  “linemdnnisianu “uansnisidniurdn “unsnisiiviade
Lailel (indispensable) 3od1.useafisiian (absolute  necessity) seldaiunsandniaele
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b U U Y 1 2 o n 1 3
a «.° [ 9 % [ a [ Al 1 a Y] %,’ £
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[
o w
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Y

%6 China - Raw Materials, ibid.

T Brazil retreaded Tyres , supra note 83., China - Raw Materials, ibid.
% ibid.

* ibid.

% ibid.

! China - Raw Materials, Panel Report, supra note 116, para.7.488.

162 .
Korea- Various Measures on beef, supra note 37.
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163U.S.—Gambling, supra note 53.
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#2989 AR Thailand-Cigarettes a.¢. 1990
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11751 XX nanfe uInsnsdanannazdedliifuninsnisiidenyszAvilaesnelanielsl
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Aty JAnwdAuiiudt dmnad Thailand-Cisarettes inTulutagtuuasiansan
IneldtaRarsanmuindy (Necessity Test) nmeladosniiunaliuinst XX vesmnuanasialuin

fanEnanINIwazn1sA A.e. 1994 mumdninasiiudegiu Ussmelnefetsvuzadlagusieniy

d' 1 a 5 a o I~ .
naewme ¢ Welsswelneiiunisussdivludunaunisiiansanaaudndy (Necessity
Test) Lo a813l3Ad nsnvsewealvneazaunsafigaidesniuniuuinsy XXb) ety Yszwelne

2A09kEaNlTUINTN1A9NAa129819080NUSEAURLAES1LNDTY UIDAANUNINAIDEIILBULKNY AL
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unUayaludiuunineesnns XX 8nfeg At amnusemelngagaunsavuzanfnanlaegny

wiass uananUszmalneasivanguiededaaiigauninudnluveannnsniswds Ussndlne

Y

U

azdeslddiuninsnisndunisidenuszfvd lasanizeg198e Wausemalnemiun1sug1auan
d' 1 d" [~ 1 2 1 & ¥ o Y a Y @ 1 a
Yn31ne1eUsena lsanuerguisdunmiisnureslsemalneasaesliiidugdindrdumanaiide

a v 164
LBNBNAIY

"* Thailand - Restrictions on Importation of and Internal Taxes on Cigarettes,
supra note 10, para.81.

“In sum, the Panel considered that there were various measures consistent with
the General Agreement which were reasonably available to Thailand to control the quality
and quantity of cigarettes smoked and which, taken together, could achieve the health
policy goals that the Thai government pursues by restricting the importation of cigarettes
inconsistently with Article Xl:1. The Panel found therefore that Thailand's practice of
permitting the sale of domestic cigarettes while not permitting the importation of foreign
Cigarettes was an inconsistency with the General Agreement not "necessary" within the

meaning of Article XX (b).”
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unagluaztalauauuy

5.1 d3Una

PnnsAndefintsanluFosminud iy (Necessity Test) n1eldunst XX @)b)d)
yo3amAnasnaludnfaen1Baaninsuazn1sia a.a. 1994 WUl N15AAINRITAN
aus iy (Necessity Test) anglddosniiusluinast XX ludrrounshosiesdnisnisalan
(Pre-WTO) waznieldosanisailan (WTO) Tuszezusn lavhudnauladngiu (the principle of
proportionality) siflumdnnguaneiugnlunisinruiarsanaus iy fdieuedrendei
nsfirnsaneusudu (Necessity Test) Tuszuunguansanamglsy tnsludesiudfnwazdes
nandmanauladndiuluszuunguuneieesiu wazn1siiansananudndulussuunguung
annmglsunedaay elifeuannsadlauazanmnsaiouiisufunsiansananudniuyes

[

WTO 19 @nansaenusielasadl

wanauladndndulundnnguuneiugiuiinaenssuniidadedefinim (Panel) uaz
93AN3gN5Ial (Appellate Body) wimusuldlunisfimnuiiansanainudidu (Necessity Test)

AelduInsn XX vesaunnas GATT luszezusniu ieduluasusnlussuunguunelnases

[

LWaTHU AINNITAAINATINE NN UL NEAIUANKALATIVEBUNITLEB UV UMY (F1579)

<9

o o 1 'Y o o | &, o v o 249 v
Imamaﬂﬂmangqwiama ﬂm;uwaﬂﬂgwmamﬂm’;LﬂuuaﬂmﬂuimUigﬁﬁium 7l
o gj [ d' I~ a a a a Y @ 1
ATIVADULALAIVANNITNTEVIIVINUINVDY g‘mLiJumiazLmawﬁLaiﬂwwmawimwﬂmﬂﬂﬂamq
woaumsunmeuazladndiulunisussgingussasinuulouisvessy vanauladndiulussuy

A v (%

U 4 U 1 Q‘ . . . o] 3
nprunewastiuUsznauluie 3 nannisdey fe nanAUENgMSHa (the principle of suitability)

[ '
6 v a

Ygyns wasnunna, nguaneunasedvauseneluelsy, Auiasan 1 (ngunne :

1ASINITHNIALLENA1SUTENDUNTEDY AMTUAFAIANT UNINY1BYTISUANENS, 2556), U.156.

2 ¢ o ¢ ) A ¢ U A o W a ¢
PRININ ﬂqﬁimu, ﬂaﬂﬂ']ﬂﬂﬂﬂi@ﬂﬂ']ﬂ%'ﬂﬂ. WNWﬂiQﬁ 1 (ﬂ?QL‘V]WlIW']UF’\IT AIUNNWUN

#5903, 2554), u.58.

o o

3 P o § v o v %
UIMINTTUDN g%ma«ﬂummmimmmzammmsawﬂmisqLﬂmmamaqmﬂm
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[ o . . . q [ Y 1 1
wanAudnlu (the principle of necessity)  waznanauladndiulununuigegiay
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. . . . . . 5 L4 [ [ 1
(the principle of proportionality in strict sense)” LazllaIIINLAAUITUUVYDINANNHUUIYAINGAT?
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dlednwinisusuldndnanuladadiunazdofiansanausidu (Necessity  Test)
Tuszuungraneannmglsy InslavnzegndenglduTunnisuinguassanisindeudioiadvesdud
(free movement of goods) lédaasusisl annmglsuduanammassugiauazmaiies fivunga
UszimaaundnileliAnanusuilodulunanes lufuasughaavnmglsufinnmgomnelunis

swudtudunaiaied (Single Market) laglinannisinfoudelasvesduan 1dnn1s9iusne

[ |

Y3 Wunalnddgyusenisuilsiianunsairlianamelsuussqinguszasddananals uwasiiiel
[ ! v ! & ¥ o d' 14 a a 1%
Wuldauanugaanedinaiil anninglslasdesvinglassnrainisinisudieiasvesdudn

2819 UN15INAUSIlFvuaauld

ae19l3Af wlitanninglsuaziinwiAnlunissiumiulunainfien (Single  Market)

1 [ A £ So A 1 I N a = o [ a
LLa83;]\‘150"0G’IQ‘UﬂiiﬂS{J@\‘iﬂ?iLﬂﬁ@uEﬂﬁJLﬁi@\‘mﬂa’]’Jiﬂ LLG]IUUNﬂﬁmiiﬁﬂﬂsﬁﬂ@TﬂllL‘Viﬁ]Nﬁﬂ'ﬂN"ﬂ']L‘lJUVl
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npUszasneulouisvessy 39lad

AR IUNININITNNATUNITIATOUEILLETVRIFUALNDUTIA
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n1stgaiidesniiuremaniudidausunadaiundnnisdidynaiuisanisvinguassanenis
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a vayd'

wwasuieEsvesduale elunslalonmaliaundnansldtesniuyilinisanduuinsnisindiia
Yunauiteussgingussasdmuityaalilidunnuiindnsely deaniudinanfie 1nsn 36 ves
auSdayeyrinmenisaniiuauvesanainglsy (Treaty on the Functioning of the European

. 6 = [ 4 a v Yy [ Y] ' 1 P o o
Union: TFEU) ﬁ]']ﬂﬂ?'ﬁﬂﬂ‘lﬁﬂ%ﬁﬂLﬂm"'ﬂﬂ']iW"iﬂim'Wﬂ'ﬁEﬂﬂ‘UsUE]EJﬂL')UGNﬂa’]’J‘WU’N lﬁllﬂqiuqﬁﬁﬂ

'
=

fealiusngirdnsdiinsnisnadenduiisrindnsiannvesdszrvutesnii
unssfidenldeg nienanldin umnsnsidenldazdeaduinsnsidifnansiainmwes
Ussrnvutiosiian

dedaiminseninssslenifunansenuiildsuainunsnis deslidvsingdn
wansznuiiintuidlunisylenifldsunmnunasms

° Article 36 (ex Article 30 TEC) “The provisions of Articles 34 and 35 shall not

preclude prohibitions or restrictions on imports, exports or goods in transit justified on grounds

of public morality, public policy or public security; the protection of health and life of

humans, animals or plants; the protection of national treasures possessing artistic, historic or
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VY o ! = o ) [ Y U val & [ 1 7
rulddndrudatianusdundnngruienilivesannmelsanusuldfanunsaundnnisegos
ae13lsnA lunsiansanafiudazed aagfsssuglsy (The European Court of Justice) et

[ VA 7

ndnmsgesvemdnarullddadiufisnisssmaniinnsanibuied Susgiutiunuasdeiionte
fiintu enananléi nmsusulindnanulddadiuluneldiums 36 TFEU Sanmiasendntiesnd
msufuldvdnanulddadiulussuunguineunaseqsesiuiifesdinisuiuldndnanulddndulv
psuTsaunannsuagRa s dudduty widsdedinsfinnsanisdiddddosniiuinee 36
TFEU Wulveghanssainlaeiiaindnagsiiunsiionsanniserstesniiuld iefigarléinunsns
vosandnldldluegsldnoanmsudmauarldivndisndulunisussgiaguszasdviniy - Fady
nmsAnnudesniiuegaasininaonndesfuiuinnudnndnvesanainglsuijadnguassase
msindeuieieslymualUlldnndige Suagyinliannmglsuansosumiuunainides (single

market) laogreaiiusz@ansan

Y} o e N . a k. .. 8 v
nanAudwYueg198s (mandatory requirement) 91nAR Cassis de Dijon” Aele
U3unn1snasudneiaivesdus (free movement of goods) vasannmalsy iunannisiieygy e
Taudnanunsaderuldngumnenieluiiiluguassanenisiedeudeiadle Inedideuluin nsld

va o 1

undgyaiRdanandaiudndu (necessary) ez ussamnfiiniudnlueg 984 (mandatory
. Y] & a Y] ' 9 = a o
requirements) MuingUsyasABauloueessgusenisang 4 91nnsAnwinsiiansanaud iy
(Necessity Test) nelandnainududuednsds (mandatory requirement) wuin A15AHIITUIAIM
o @ & | ) ~ o o Yo @ & a o &
Jdudulvegruasindn lnsinsimdnanuladadiunnduiugiulunsiansananudnduiies
goanannstoalintu fe nanANENTSHA (the principle of suitability) uazwanaausndu (the

principle of necessity) vil#n1sonananAuTwIueen98s (mandatory requirement) ¥e9

archaeological value; or the protection of industrial and commercial property. Such
prohibitions or restrictions shall not, however, constitute a means of arbitrary discrimination or
a disguised restriction on trade between Member States.”

! Mﬁﬂﬂawmﬁmqwéma (the principle of suitability) wdnmanuswdu (the principle of
necessity) tazvanAulagnaiuluaunugeg1alAu (The principle of proportionality in strict
sense)

Case 120/78 Rewe-Zentral AG v Bundesmonopolverwaltung fur Branntwein ,
[1979], E.CR..

 \leliAnUsyavSuanuuloutevessy (the effectiveness of fiscal supervision) , N3

Unilesansnsagu (the protection of public Health), Aulusssulunisaniiunisdn (the

fairness of commercial transactions) LLazmiﬁumaﬁﬁﬁIﬂﬂ (the defence of the consumer)


http://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX:61978CJ0120
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UsTRingUIzasAlauleuevesssle  wavazdasliusingidimsdenaulunisussqingussashag

Y

a v 11 o & a o & . Y] o & A
ANWAT  AYUU NITWAITUIANMUIWUU (Necessity Test) @unanmInuantluaeg19ad (mandatory

requirement) Fadun1sfiauegrsaukazinsnsn Jadunishauiiaonndainuinguszasdves

v

anamglsunyamuslunissiudidulunainifes (Single  Market)  uwazisvinguassnves
nsindeudedsivualUliunnngaguaeinu

[

24AN1I5N1AILAN (WTO)  uagAuanas GATT  §TnguszasAlunisdaasuliiin

N5 UALEsN19n19e1 ademnudusssulunisAnseuinalseme nasnaudnasuliminniswaun

[

AuRg o agadetin Ineindnnsnddgiivelrussaingussasdlun1siianisAnas wu nanng
iudenUseRU (non-discrimination) nann15LU184man (the rules on market access) MaNgasH
(Good faith) wnanaulussla (Transparency) Judu egnelsia asAnisnisalanlalacileds

NISHAUINIIAULATEgRATiBeg1ufed wilaliauddAgiunisimuilusiudy 9 augiuly

YoNANY 89AN1INIsAlandaliasnmes1u1aasUlnevesnAaudndnaie

neladusnstlvesanuanas GATT ladinsdyaadesniiunaluliluiins XX @il

o

= o o =

rgusvasalun1ssnuaunasenintan1silaEininisan nmstaduiusnsalnelaauidyan (pacta
sunt servanda)” fumnudnduvesanndnlumsussginguizasdiBaulounesng 9 1wy nmsnles
Aasssudud nsuntesdinuiequaimuosyud dnd viefly 1wy JeaAaui@namisasnsld
FosniudananiielidufiBamuiusnsdluaunnas GATT 16 agn9lsff axdfesiinansiadeunns

919l UaNL IUTRIANTN NINTRITANNBUIINTIToELAE AT luEINUMNYDILINTY XX

Tun13MUINNBYNINTIEREVDININTT XX Azfosiasannutoulunidydaly wu

=

Tueyunsnges (a)bXd) HReulyin wnsnisvesauBnazdendu “umsnsisndu” Weoussg

[ o

noUszasiidaulunevessy aslunsiansandesniiulusyuinsidesdinand asesiin1siiatsan

U

AU WU (Necessity Test) {umu

nmsanwdeiiansanlusosnud iy (Necessity Test) aelaung: XX (a)b)d)
GATT WU11 NM15AANNAITANUTUTY (Necessity Test) Tugnenaunisnefsesnnisnisailan

(Pre-WTO) wazniglaosAnisatlan (WTO) Tuszezusn ladmanauladnaiu (The principle of

0 Mﬁﬂm’mﬁquéwa (the principle of suitability)

" énanusndu (the principle of necessity)
12

U s

91305201 $1NeY, AQNINEWeIAN1IN1TATtAN:  N1SAANLAENITILATIE

untgygifdidgy, WINATIN 1 (NFunnumuas: 1SIRuRIMINeNdusssumans, 2559), w.111.
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proportionality)  undundnnguuneiugiulunisiainuiiarsananudndu leelddmanaiy
dugudna (the principle of suitability) wuazwanaaudnlu (the principle of necessity) unlgluns
fsandelinnuadteadatunisiansananudnlu (Necessity Test) sundnausndusgeda

(mandatory requirement) 1u53uu%mmaﬁwqu15ﬂ

nsfinrsanaus iy (Necessity Test) neldunmsn XX @)bXd) lussezusn
fisanifisadn sasmsvesandnldfunmsesnuuuaniioussg ngusrasdideulouienioli  uas
dosliusngidinsdiinnsnsmadenduiiaenadomdedatuanunnas GATT Hesnitegdnuds
Wiy sy nnsfansanausndu (Necessity Test) meldunns XX (a)b)d) luszesusnasd

SnuyuzATInsaLasduN1TAAINLDE1LAY

lunaideun asrn1sn1sAtantaiauIndninueilun1siansannusndy (Necessity
Test) Aelan1ns1 XX (a)(b)d) iaudnausstiy 3n153°9nannusiluen auilanyazanizen
wazidusssu i limugauiuunuInninivedssnnisnisailaniifessnwaunassnien1saues

81u1908UlNBYRINANITN waTNITAMUIAIUANN § 9819898 aansneduselanail

NNsRaTaAusEu (Necessity Test) neldunmnsn XX (@)b)d) Tuszezusn 7
AT19EaULIEIIN ImInsvesandnldfuniseanuuuaiioussg inquizasdidsuloviendelsl
(euAssldfundnanudugnina (the principle of suitability) anudnalddadiulusyuy
ngvsnelesshy) wagdedlivsngirdinalnasmamadenduiiaenndemiedniuamnnas GATT
teuninegdnuda (Heuidesladunanainudndu (the principle of necessity) a1nuanAIINle
dadnluszuungmineiesiv) lunaidenlfinsfudundninusinisfiansanausuiu
(Necessity Test) T,maiﬁﬁﬂizuauﬂwﬁaﬁmﬁﬂLLazd’NQa (weighting and balancing)’ " Jadusing « i
FAerdes (feudedldiundnanulddndiuluninumuigeg1suau (the principle of proportionality
in strict sense) luszuunguanewesiu) wenandadiliinisfusesdnivesaundnlunisimua

1) ! ¢ p 9 1% 18 ) & Y a
sziuveansunlesnarvioussleniaisisae (level of protection) 1@dnsae — ndsanniu aiiiu

" o Thailand-Cigarettes a.A. 1990, Tuna-Dolphin | A.A. 1991, Tuna-Dolphin Il A.A.
1994 waz AR US-Gasoline A.f. 1996 (nelsl WTO)

14 Mé}ﬂmmé’mqwéwa (the principle of suitability)

" wénausndu (the principle of necessity)

* §29ud 103507 13,

' o Korea - beef .. 2000

"® i EC-Asbestos A.@. 2001
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waNNISIUTULTBUNIRINSIgNLakEatuIAsN1SMIBden In1sivunnisenisiiaadlndaauiy
uaziisLAutoulaanig (specific conditions) Tun1siiansanuinsnITmIaudendu 9 (alternatives)
1 [ ~ o 1% 1 . & 19 &
’mmmLﬂummmimmmsaﬂsu%’lmaEmammq}ama (reasonably available) tM1Uu ~ UBNINU

v a A a A . . a a a a v 20
ENQJﬂ'ﬁLWiJLWiJN@UIﬂJLQW"I% (speoﬂc conditions) 1uﬂ73WQ73m7UigaWﬁﬂWwﬁﬂaﬂmqmiﬂqiaﬂ@'ﬁJ

anunsanandbidn defansanludesnusndu (Necessity Test) nreldunms xx
(a)b)d) vesnuanasinluindnBaaninsazn1sén a.e. 1994 uomunnas GATT lutlaqiiu
fvdninasiidanuuaziidnuazianeiiiuenanagannsaisudssiundnaulddadulussuy
ngunewestuiliidufiugulunisfenulussesusnldfmunuds Sdndninasiiddnuasfiay
wanulleluannuannguunedinanndnaie inlidunisiansaned wazidenseunuasisnudy
s3sulumsidededefinim ilimnzaudvunumniiivesesdnisnisilaniideainuiasna

FEMINNTANET 51U1995UlPBT0INAFLNTA LazgNITHAILIAIUANY ¢ BEN9E3BY

dowSsudisundninasinisfinnsanausndu (Necessity Test) neldunmsn XX
@bXd) FunisRarsanausndu (Necessity Test) nneldudnanusndusgisds (mandatory
requirement) lussuunguuneannmelsluagvanaiuladnadiulussuunguunswasiu wuin 113
Usuldndnanulddndinluszuungmaneiwesiuiinnuasaaiauiniian msfiansanannudiiu
(Necessity Test) ﬂﬂﬂiﬁ%ﬁﬂﬂaﬁmﬁﬂLﬂuaéﬁﬂ?jﬂ (mandatory requirement) ”Luizwﬂgwmaawmw
glsy finsfiaruegranauaziininuasensaiduneaiy daunisiiansannnudndu (Necessity
Test) aeldinne XX @Xb)d) GATT fdnwagAiBanguniinisuivlindnaulfdndiuuas
Fofinrsanaudnduluaosuiundreduy il uwamansienaluudasusuniianueseaianie

1 1 LY d‘

BANYUAINAU LUDINIANAUITNAIVDIUN YA
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nUsTasAkazmnraluuIuUnILANNITRAIY

TUAMULANANIAUTULDS

= a

wenndl WawSeulsuaniznisiinnsananudnduluviunnguuneanainglsudad

v =

waninainisiansanifidnvaziesiasatunisiansananudnduluusunvesesdinisnisAlandd
[ saa o S ! Y P 1 ! V1 a [ ] a
wannaeNilanwauzangunituu ansoaguladn ldenananladinisiiansanaudnduluuiun
Tafndriy Wesainnisiansananudnduluinazusunty Tdnvazvesnginaudfinsiadaias
ganguunnaneiumagatfuunuImminiuas g Useainvat0aAnIssenineussnaty o wan 699

Taasunglitedu

" af US-Gambling f.@. 2004

“ o Brazil — Retreaded Tyres A.A. 2007
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5.2 YgyvvasdeniansanluiFosnnusniu (Necessity Test) aeldunsa XX (a)b)(d) vas

AUANAlUIIRI8AEAANINITLAZNTAT A.A. 1994 uazdalauauuy

Tun sy gAnwdanudaiuii definnsantuisesninud iy (Necessity Test)

Aeldn1nsn XX (@b)Xd)  vesuanamaliinfien18aanInsLazn1sAl A.a. 1994 @115

AolmAnaMudusssulunFINadevofin I Midung1989 109 1NIRa NN AUNNITRANTUNNA1T989n1S
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Uaasnieanisan mdsdamamanudniuvesnifaundnlunisussqingusyasddsulovie dnns
MilaflanuAiUszn1sing q nasnaudidefsaniunsaluasnnnuaiuniaveanifauningiens
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nmaUalendbiganduldnaitalunisiansan wazn1siarsanaud iy (Necessity Test) lag
odengundng1u deenadidodnn mimimi“a“LamLLavlmmmaaawﬁm{]mmwamealfﬂwu
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nsR15aANgNTu (Necessity  Test) IWEJEL%HWUUUH’]i%Qﬁ’MﬁﬂLL@SE]I’NQE%

LY 4
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a [ a
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Y
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LY VN

nsRaTUAR luduamgnssun1TItadedefinn (panel) WWunisiansuinfs
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v

AlANS (submission) Feiis1wazidunuanstsdoiiaasaaniiasialaundanng q IiuAMENIINAIS

v v

FadedeinimaunianuIn 3:4 DSU gt vivwde (qnuegn) nodals, wnaduazaddniinisAlan

(WTO), fiarvindsii 6 (nNgammEvUAT: dinfuidsyeyau, 2554), 1.13.

Article 6:2 DSU “The request for the establishment of a panel shall be made in
writing. It shall indicate whether consultations were held, identify the specific measures at
issue and provide a brief summary of the legal basis of the complaint sufficient to present
the problem clearly. In case the applicant requests the establishment of a panel with other
than standard terms of reference, the written request shall include the proposed text of
special terms of reference.”

APPENDIX 3:4 “Before the first substantive meeting of the panel with the parties,
the parties to the dispute shall transmit to the panel written submissions in which they

present the facts of the case and their arguments.” https/Awwvwto.org/english/docs e/legal e/28-dsu.pdf
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szoznailumsimenundngudidulustezdunendunm 6 Weu wazanusaveveeszeziald
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29ANNSNNTALAN WAL DNMIIITNISVENYTLYLIANDIVINIANTLUIUNITNAISUNTDRNINUIUDITY HDN

#1091 17.4 DSU $aislu 91gUszan Snmaed, §r0uda 159955077 12, 1.29.

Article 17.4 DSU “Only parties to the dispute, not third parties, may appeal a
panel report. Third parties which have notified the DSB of a substantial interest in the matter
pursuant to paragraph 2 of Article 10 may make written submissions to, and be given an
opportunity to be heard by, the Appellate Body.”

https://www.wito.org/english/res_e/booksp e/analytic index e/dsu_07_e.htm

? 1057 17.6 DSU 8nsdslu (9879, w.29.

Article 17.6 DSU “An appeal shall be limited to issues of law covered in the
panel report and legal interpretations developed by the panel.”

https://www.wto.org/english/res_e/booksp_e/analytic_index e/dsu_07 e.htm
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Wnedatliuiaiy anasitsenislddaduuinsnisguenndewasaveundediv (SPS  Agreement)
"y a ! v < a v =
wazAUANaIIIMEaUassamaliasanisA1 (TBT Agreement) LluauSdnafivensanuuIngnig

ANUUIRST XX TATANNTMAURNIZ5 09897 Natuisafnevananuladndiusssensaludnle

9NAf Argentina — beef 20157 wandliiiudn diefinnsiansanaieldanunnas
Fwnenslddsrunsnmsguenniouazguawndeia (SPS Agreement) wdanlidndesiiarsannield
a1 XX (b) Sndely iflesmnlisuuselonideduiugunmumnas 2.4 wandliifiuin nendsaini
vndnmsinsumesnsiduludeundedinguniwvesanudda iy vioduinasnseuionie
guaundiefivnuauanas SPS azmdumsiansanneldamiunnasisnarufissegiuies 39919
Liviunisiianuusuldnananuladadruluuiunuins XX (b) egralshfaunsadnwinisiaay
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(SPS  Agreement) LLazmmmmﬁ’i’lﬁ’wqﬂaﬁﬂLwﬂﬁﬂﬁiam’iﬁ’l (TBT Agreement) gyl
amnvaanmsusuldvananuladadiulussuunguinevetesanisnsilanlataausasAseunqu
1nTU YenINiiansadnwmdnanulddndiuainainuanasdy q vesesAnisnisalantasn

v

21014

* United States — Measures Affecting the Importation of Animals, Meat and

Other Animal Products from Argentina, (WT/DS447/R), [2015].
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AMARNUIN N
The Treaty on the Functioning of the European Union (TFEU)
as amended by the Treaty of Lisbon (2007)

CHAPTER 3
-PROHIBITION OF QUANTITATIVE RESTRICTIONS BETWEEN MEMBER STATES

Article 34 Quantitative restrictions on imports and all measures having
equivalent effect shall be prohibited between Member States.

Article 35 Quantitative restrictions on exports, and all measures having
equivalent effect, shall be prohibited between Member States.

Article 36 The provisions of Articles 34 and 35 shall not preclude
prohibitions or restrictions on imports, exports or goods in transit justified on grounds
of public morality, public policy or public security; the protection of health and life
of humans, animals or plants; the protection of national treasures possessing artistic,
historic or archaeological value; or the protection of industrial and commercial
property. Such prohibitions or restrictions shall not, however, constitute a means of

arbitrary discrimination or a disguised restriction on trade between Member States.
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AMANUIN U
THE GENERAL AGREEMENT ON TARIFFS AND TRADE

Article XX

General Exceptions

Subject to the requirement that such measures are not applied in a
manner which would constitute a means of arbitrary or unjustifiable discrimination
between countries where the same conditions prevail, or a disguised restriction on
international trade, nothing in this Agreement shall be construed to prevent the
adoption or enforcement by any contracting party of measures:

(a) necessary to protect public morals;

(b) necessary to protect human, animal or plant life or health;

(c) relating to the importations or exportations of gold or silver;

(d) necessary to secure compliance with laws or regulations which are
not inconsistent with the provisions of this Agreement, including those relating to
customs enforcement, the enforcement of monopolies operated under paragraph 4
of Article Il and Article XVII, the protection of patents, trademarks and copyrights, and
the prevention of deceptive practices;

(e) relating to the products of prison labour;

(f) imposed for the protection of national treasures of artistic, historic or
archaeological value;

(¢) relating to the conservation of exhaustible natural resources if such
measures are made effective in conjunction with restrictions on domestic production
or consumption;

(h) undertaken in pursuance of obligations under any intergovernmental
commodity agreement which conforms to criteria submitted to the CONTRACTING
PARTIES and not disapproved by them or which is itself so submitted and not so
disapproved;*

(i) involving restrictions on exports of domestic materials necessary to

ensure essential quantities of such materials to a domestic processing industry during
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periods when the domestic price of such materials is held below the world price as
part of a governmental stabilization plan; Provided that such restrictions shall not
operate to increase the exports of or the protection afforded to such domestic
industry, and shall not depart from the provisions of this Agreement relating to non-
discrimination;

(j) essential to the acquisition or distribution of products in general or
local short supply; Provided that any such measures shall be consistent with the
principle that all contracting parties are entitled to an equitable share of the
international supply of such products, and that any such measures, which are
inconsistent with the other provisions of the Agreement shall be discontinued as
soon as the conditions giving rise to them have ceased to exist.

The CONTRACTING PARTIES shall review the need for this sub-paragraph
not later than 30 June 1960.
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