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The thesis is a result of studies on “Conflict of Law on Torts/Delicts in
ASEAN”. The main issue of this research is “the rule of Conflict of Law on
Torts/Delicts of ASEAN Member currently are appropriate and consistent with social
development arising from the full implementation of the ASEAN Community or
not?”

The study found that the choice-of-law rules on Torts/Delicts of the
ASEAN Member States are deficiency. In the past, international trade and commerce
between Member States are not extensively so the case with foreign elements then
Member States are not ready to focus on solving these problems and apply the lex
fori to all the cases especially in the tort/delict cases.

Notwithstanding, the free movement of legal relation due to the full
implementation of the ASEAN Community would make the number of cases with
foreign elements increasing in the municipal court of the ASEAN Member States. As a
result, the choice-of-law rules becoming increasingly important and turning into
problem that ASEAN Member States have to find the solution together.
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nangvnenAteIiiaats ilelramsaiunmuazanumneegniein daduiuslaay
sgmelinguuneasdia wazdillgnisidenngmunelasnalnvesnistaiuwisngrunesely

andin (Tort/Delict) (Hudoadifideroudraduuusssy iosrnngmneg

a o

avifinsinddnwaziifnuni “yaradassuiinainnisnssiila” Taefildna1nin “yanadeq
fuiialudda” siliuniieesidwsidinandadeuasy wiveddndfmaniwengls
amvnevesisananliidudiuaunn wu vinu Glanville Williams e8uiedn “aeidn Ao
msnswiriliveudagngming” wingelaiinedidlalinnununevesdesdifinanogng

nsgdudatugdld TneArdr Tort duinaindtluniwiasiudy tOrUS Fanssiunwdingy

® M. Wolff, Private International Law, 2nd ed., (Oxford: The Clandon Press,
1950), pp. 154-156.

? s assoias, “Fosfimnasies (Judicial Notice),” 1nsansngvanening-
dumatiyauasnsdnssriadssine, 97 7, (2547), u. 477-487.

0 seani Y¥munnils, §r9ua dossai 1, u. 170,

'L G, Williams and B.A. Hepple, The Foundations of the Law of Tort, 2nd
ed., (London: Butterworth, 1984), p. L.
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Tuusatelsiu foaruAeideandeldunnglunguanelsiusaay (primitive
law) #iden lex talionis™ nguansasuilétsiuiunsailiinnsnssiidaalsivssau
HuwgliAneuidemeunansveaeneuy (delicta privata) nnends feanudniieiu
nvnedaisduasesdviueionau liinazavsludin s1ne 3nla nasnsunindduves
yana 91nn1snseyitlifdune daevdasonduiinguineasdia ldunisaenenlusm
glsurumeunninendelulagyg (Bologna) Fauduumanerdowisusnvestan ™ vilwd
;:Jaula]L%’ﬁﬂmLﬁumqmmﬂﬂimmﬁmaﬂﬁaﬂWQﬁuqiiﬂ (Continental Europe) Tutlaqu
foaruAnhdeandiavessamaig q Tuglsy Adssuunguans Cvl Law sauifadsene
du 7 Fefunguanne (reception of law) luanusemaluglsy laidnaginsazsmunisanidu
oranfeuvieatinsly Suldudvinannngmneaninvedsiuiedu Tnedussadfuea
LLazwaiﬁmﬁwﬁﬁﬂumsﬂ’wmmm%’uﬂmLﬁaam,ﬁmsﬁuiﬂamﬁaﬂgwuﬂaiiﬁuLﬂuﬁu§1u15
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2 tortus duvadunrefasain J'a tort Samneds “1 am wrong” see also
V. Harpwood, Modern Tort Law, 7th ed., (Oxon: Cavendish Publishing Limited, 2009),

p. L

¥ emils lex talionis gnnandslunivesanslunite Wesniduusinuuves
vanasiont Husiodiu (gye for an eye) wiludnyumileAlssunisnanisnnuswariely
gugiiuiiuguvemdnanulddnasu (Principle of Proportionality) see also W.I. Miller,
Eye for an Eye, (New York: Cambridge University Press, 2006), p. 20.
" Sudind Tandoiug, “COpUS iUrs wavmsvimnveAmnidananilugls,”
Nsansfifenans, avud 4, 99 21, Guneu 2534), u. 537-548,

™ R. Young, English, French & German Comparative Law, 3rd ed. (New
York: Routledge, 2014), pp. 366-367.
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PunmIImUsndvessusinidenszdnnszaouadliiangfunusmudiantifesu Tned
Faqusrasdiiiolilinguranefinurumnitidulnehflulsanadinguaunssiaiadu
ngmanedildsiuiuriily vie Common Law Fsfidnuwazfiauioidunguueiiinainua
unuresmivnuluadiney q dnagwune COMMON Law Senvdnsananyi doctrine of
stare decisis lusiinnwiatunisazdsznoulufeansdru Ae “Tedunnvefininwil
\Aeafudseidiuusisnd” (obiter dicta) was “waualusdimanen” (ratio decidendi)
wrngludiuves ratio decidendi dvinduiivilisnfinnuldsunssensuindaouady
npmnsLazgmiualuaAndsionuny Fafunguuneazifinues Common Law Felsis
vy luigu Civil Law usifidnwaiznsdhanizibos gausiidrfinnnuivesaaaznamdnli

ATAANATIA LTSV ssruUngmaneivans T udeiisuunlinguane
avidialutiatutuilneasdeaiiunninsiuetsditfoddy Taslunmsiieufisungune
amﬁmawwmgwmaﬁ%aaqﬁ JAnw1azdwunUszianvesnguuisazifineaniiu 2
Uszin wszuenatnazsiulssloninenislidnwasnenguneundeinaaswas dudu
Usslowdsonisiansaunfioairsgainzsiiedimnzasluafazfiaudazussandndae
naIne

(1) waninausiialuresanuduiaiiionssia (general principle of tortious
liability) wav

(2) Arwsuiiaiiieasiiaanizdos (specific types of tortious liabilities) ws
domnanuiufinanizdesiuisaumnn uarlunaneBesiliaonadestunsdienia
amadmeannmundulssrasodouiaduinguivasdvosineinusatod Huive
I Anundniudesdesinuiamafissaruiuinfiunaistunnensinadiusiiuues
ondeuyihiu nanfe 1) anusuiinveswesdnainnsiandavesgnins Employer's
vicarious liability) was 2) aruisuiinsioanudemesuinandusilivasads (product
liability) wirhy

uenandl fAnwazwenaniis “andee” (damages) lugrugmiifiAnainns

viazudia (Obligatio ex delicto) Faduanseddauosngmnednvurand

ns¥unguanelaiu (reception of Roman Law) ianegnaidutssmaniaiiuglsy Wang

[

duiivd Tandnug, drvuas (Feessad 14 | u. 537-548.



(1) waninausinialuvesarmuiiaiieazida (General Principle of

Tortious Liability)

wiemumnevesasiinzdudouass widnuuzvosnsnssiandaiiundy
Aputstalauuazasnsadansgiesninliodaiugusssn lnslanizegrsdduiies
vdnunasiialuveseuduiiaiioazda (general principle of tortious liability) stufiugei
ddyoghann nmisdadutermuAndowilunsainaninisniodenngrnsluad
auidln AAnT1913TAY AnsAnA A530uas nal i “nsdnwinaimiiuivesanm iy
Aniitoazidin lnguiudeaniugiiiliyanadossuin deuvsviliginyuiaaaudilaly
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wanngmiganvalzasdalaaniinsliaisinana”
1Y) ¢ & v a oA a B\
waninainllvesanusuiaieasfinluszuunguune Civil Law

Tusyuunguune Civil Law ﬁ?u'ﬁm5aﬁudﬂﬂa‘wmsmaé’waﬂé’ﬂmﬂuﬂaLﬁmwiq
nVIIgaIRULINANBgang e sy mm&;stﬁzﬁauwﬂQMMﬁaﬁuazﬁauaamm%q
wannns (doctring) suuszneusemguasua waviinnudusssuludaies vhlvnisdyda
ﬂawm&Jsuawimmﬁl%iwumawms Civil Law ﬁuﬂimglugﬂﬁua\ﬁmimwé’ﬂﬁﬂﬂ (general
principles) telsinseunquisnsiivia q 1 wnuiladlifvanunsaifiansanzaasidu’
Svnasananlidamariengmneasiia uazusngluguves “udninasiviluvesanuiuie
wioaziin” (general principle of tortious liability) Faueuléiu wms 420 uwisdszaa

NVNLUNIUALNEITE

ANIANA ITFULLEAY, “ﬂ’J’liJiUNWIUﬁ']'WlILﬁﬁl%’]&l%ﬂmﬂﬁ]’]ﬂEJ’]‘LJW’Hﬂ‘u%’eJ‘L!Lﬂu

semduniesining,” (Inerinusumdudin augdfans uminedessuaans, 2529),

u, L.

8 R. David and JEC. Brierley, Major Legal Systems in the World Today,
3rd ed., (London: Stevens&Sons, 1985), pp. 96-97; Andidnd Usnd, Annuduuiuasmdn

msldiAdslussuuTiaaaiuaraeuueuand, fusinsad 4, (nqunmamuas: Jayaau, 2555.),

u. 32-41.




defiansandnvuzvosanialasendesngiusnduvesnguuislsiy s
ﬁ’muﬂﬁlﬁﬂi%ﬁﬁamﬁﬂ%ﬂiﬁﬁ’lL?‘IEJ‘VT’]EJ‘L?U Junsaslnw (sanction) IugﬂLLuuwﬁﬂlg et
dninusiluveserwiuiaiieasdalussuungane Cvil Law edfseguuitugrudala
YonIEBULAITUNgNIERIY wilknseinasdnaenserinnsduliveusianguune
(wrongful acts) Aazseeil “auiin” (fault) Ussneudie anufuinieasdaiaduauiu
Anuuitugiuaowia (liability based on fault)

arwia (fault) luusunvesnguaneasdatduildvanedanisnsesin usiduns
finsanananmneludslagnszyii (state of mind) Hluvnesinssiyanadunseriilaga
1a (dolus) vseuszumidwas (culpa) wioli®?

adla (dolus) v3e intentional waneds msfiyaraddrdninsnssiwesauiiy
%Lﬂmmlﬁl,ﬁmmatﬁsmsLqumaSuZl nsnsevhlagaslalungmneasidadeddnuasiint
waziispazidoaiuansisanienunluniegdsdesnsquasesnnuidemefddnvauy
INHAwaNaNe feghaty wie A des e B dufsusvhaiufunanuaie wnfinnsan
Tuvdunvesnguuneaigy) wie A fldfieaunlszasdaona visowdlusazianiulainnisnssh
yosmaziiliutg B faudanume ilenisnszvinliasuesduszneuanaiinniungmane
2151 wie A Fsliisiaaiulng nduiu ngruneaninasounqun1snseyitAIngs Wieawsue
A Sdtinluraugnszviniinisnssviwessuazyiliuneg B idewe ue A lidndudesaiaiiu

ladmsnseinvesuazneiiaanudemelusesaule dnvaznisnssininanidevst

melavasvaulunnisnsgyinlagadlanungmueastiinnedu

9 o ¢ Y1 v -
atud Junslening, “Tassadreiugrunguunednvazazids,” Tu sauun-

arwlulamansuseu 60 ¥ 03053 invaning, auee Weolne ussansns, Safuilng aoe
ffifans wnInedusssumamans (NFuNMUMIUAS: .40, WSUR LS, 2531), 1. 95.

B et ‘wé’ﬂmm%’uﬂmuuﬁugmmmﬂmﬁy'uﬁaﬁmﬂué’ﬂwmzﬁmdn
umsvmannusualunisseide (Subjective responsibility) Fserdeesdusznounielu
Jnla (mental element) vesdnszvindunasilunisiiansan WWang Aduvinsal Tandiusg,
MeBuenpanednuazaniia dansnuuends awndansld, fiainssdi 6, (nyamamuns
Syayay, 2558), u. 59,

A ddsere, u. 1172,
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Uszumidwae (Culpa) vide negligence wneds n1snsevinlaglaiadlaliiin
= % o &y v % o v 22 < Y a
anudeme wignseviildlaldanusedinsedduseduiiauais™ audumiifianny
deomedu feg1agu we A dusapuduunuuasIsaeie A IAuNIITngruIeivun
Tuvaefrunnuidndumelivieddelis wesluvudiusosudvaaue B nsnsgviveune
<, o a i Y v oa Y a oA ~ 23

A dunisnszvlaeUszanniduias Lazdesiuinunldnndemeideiiioaziiia

il szl nudanudsme iiinainnsnseyindlige vzt dunadnsnvinli
Anszvindessullaiioazidin uddoulvddfiavundedls (condition sine qua non) lunns
Avunauiuiafieazidanundninueivialdly Cvil Law dudrdesende “annuiin”
(fault) wame

1 2 a9 11 a (% ' o a = a H HH
oehslsin dldingmneazdaazieguunusuiauuiiuguarwia (liability

v v

based on fault) arnmsnszviaewmuedunnnsel lussuunguune Civil Law dsusingnns
fvunnnusuRnludnvasigiide sfuiiaildnssihaziaies urvzdosiuiinideaninnns
nsgvhwesdu vieRi3endudn vicarious liability srenatu mnusviiavesunedrsainnis
nsgvhvesgnane @afieuldiu anms 425 wisszanangmneunauaynndled) vioanusu
Anvesfnsannisnisiwesiuny @ufleuldsu wne 427 wisdssnangvaneunsuas
WIeYe)

uananil ngmnsandaludagiudslitaulufanistmuaanuiuiinlag
wsendn (strict liability) Faduanusviinyssianitlidesfigaiianuia (liability without
fault) wu armdevnesuinaneunmugsuiuiefdsdnna (Weuldiu sesy 437
witszanangussuriaaznidied) wieanuiuiiaifiennudsmesuiinaindudiilsl

Uaonsie JagfnwazldnantisnnuiuRansge wssavihuddudnly

22 o o £ Y] a A ¢ o A . a
Ansdind r3samas, ndnnguneazde, fuiased 8, (hyawmwamuns: dage-
wu, 255), u. 26.

23 ] U (Y Y (% a LY 124 & 1 a LY
mmmmummawmmﬂuﬂgwmaammmlmﬂm%Lmummﬂumgwma

9181 NaMfe fasanlagende “Iduuaznginisalvesyaaaluniizinsgyiinisiguiu”
lnemsauufyaraiiegluaniinsalituiesivyanaiiasdaluvaeininanudems win
yARadLRaunsnandeauslnsedlaunndt deututennnsanuieudisulaindnsevi

Hudszunidues Wsag adwinsel Tandwug, 99uas vessni 20, w. 15-78,
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waninaeinillvasanusuiiaieazdaluszuunguane Common Law

anuSuiiaiieazidinvesszuu Common Law ndusilsfusuidetu Civil Law
iileannn Common Law Lails¥uiennguanelstiuan Selifideanudaindisudninamivaly
(veneral principles) Snirendnuaives Common Law e Mﬁﬂﬂgwmaﬁmmﬂﬁﬁﬁwmm
(doctrine of stare decisis) Festamnnanssuunisdsvneveseanuudadia (Wit) vials
wdnngmngasdadidfininwamasinguaiistiudes § Wautuunfiazies 4 Juegiu
Uszinnvasnisnszyin (Cause of action) ngmaneazidinues Common Law Jaiisnweuzifu
arusuliaianzes (Specific types of tortious liabilities) sfssaiiswausnnwiniidefinads
SudummliAnandnavausofiniuld uenaningmneasidaves Common Law &
dnwarnvergIUzUusgdae sty Common Law Luifinnssuunnguuneienunas
ﬂg‘wmawwum ibidnTunsiasanafmungvueaslauasng ey Wil ime iy

og3lsfnu anufuiiaioazsinly Common Law Aguweaznanléteiigl
Sty Aans19158 1.9, 1aild Yailuy o3ursanumuisues “azdia” (Tort) anu
nganedanguliin vanefs “nsnssinvienisasfudufianthiiaun grane SslallfiAnan
Sy v iuiiam EQUILY Tasiane uaznmanssviwieas Sududrsdnivesdlaguis
Tngusmanndeeniiu Wumalildduanudome deangunesesliiesdesiulunig
une"?

wananiinuuiiaiioazdaly Common Law aiifiunsauiu iiesanday
faunanananuiuiiaiiugu 7 Uszin teun Negligence, Conversion, Trespass 3 «siia
Ao Trespass to Person, Trespass to Goods uaz Trespass to Land waz Nuisance 2 «iin
Ao Public Nuisance uaw Private Nuisance®

“ sevnfingvaneagzidaves Common Law sidnwausduninuiuiiaanis
3ea (specific types of tortious liabilities) vinlslndidssfudnunsansvengmngeign
farmuaaufindungliudnlaifionsfin Tifne Taglidngwane (nullum crimen nulla
poena sine lege)

S add Usluy, nguunedingwiimedygiuazasdae, (wszuas safiud
anssnues, 2479), u. 133-134.
%R Young, supra note 15, p. 368,
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wiaznalaniiugiuauiulaiioazifianiu Common Law fisvauinisun
nmsiazdia [ Ussandreiu windlinsdiazanunsaendedioufsaiuladundnina
ldvesrnusuRatiieasdanuszuunguune Cvil Law wirladh esanesddszneu

arufufians 7 dssaniufineandeauasiteulunnusuiafiidnvasaniziiog

Negligence e arwisuinannisnsgilasUseum nanane nsnsevindilald
asla aeislsAd Negligence wes Common Law fearnusufiniiioasindszanvilsdaia
nmsfiyaaalanil “wifiFesszsinszds” (duty to care) uazyanadananlailiufiaau
siiilunssedaseds (breach of duty to care) suduvelhiAnanudemeiu

Conversion e mslauds@nsuesdrvesninddu (denying the right of the
owner to the goods) fignwauzifunisnsinnindauvesiduly Failudnisnszinlagaslae
(dolus) Wi

Trespass Ae n1ssunau Trespass to Land wnefs nmssunauiiduvessdu Tne
madlunioogluiinuiu aaonsunisihdsesuns w%asu”iwﬂﬁmqL%’ﬂﬂluﬁaumméﬁuﬂ
Trespass to Goods Ae nissunumiwdaudiusnvessdu FalnunAudiazifinnsdl
Trespass dudunsnsgvinfiannsadendidemaiioszdaldluiaies (Der se) Ineluidos

figardanuda (fault) vidomnudeme (damage) ilosanndeindunisarsdnsluniud

P!

dud (right to privacy) SedisnwauzdilnalAestuanusuinlneinsndn (Strict liability)

Nuisance e msnswvinliienseusian Public Nuisance dufisnuvaindey
ndufumuiineguavidnvaziiunnuiuiinlaeiasaada (Strict liability) gww3u Private
Nuisance dufudaunilwes Trespass 0 Land susfasssdunsosiifutuiondu us
Private  Nuisance #i¥mquszasddifiosnisdunsesnissuniudiaumanisaiwluniedon
(indirect physical interference) iy nssuniunisléfitu uenanidusosigatiaudeme
(damage) #ne®

dold@nuitugruenuiuiindieazidinvas COMMON Law uda asiiuld g
nsdifdurnusuiiauuitugueniuiin (liability based on fault) wazanuduialaeusiaan
auiia (liability without fault) dadlewdsuifsusundninaminiluvesanuiuiiaie
audianuszuunguane Clvil Law doualiannsnaseunquarmiuiais 7 ssnnany

Common Law & n&ufu nsdlmuegrs Common Law Afdnwasiinauiduse1auin

'\, Harpwood, supra note 12, p. 232.
% |bid, p. 251.
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Wesanddnenead vilildanunsaaseupgunsdiifidemaasudanlvidsliineindun

nouluussinguamimnuluefale

(2) AnwsuiinannziFes (Specific Types of Tortious
Liabilities)
uanaInvgiimInmdnilvlungmneasndaud anuduiiaemzEosifianng

Tudunazdrrgdusdrann Wesannsmmuaanusuinegwdnyluiuidnwausnning

s anmszdesnNsiviaseupgunstinavaneenaiavulueuiag wianaludenanang

o w

Todninnatgysenis Ay e lidenAdoaiusTIUTIAYD MG AN TN UALARILINITN N

depunviliAnademeainnisnseydudeuiuEess anusuiniinaziindsdududias
GEANTEBI IR

dwduszuunguune COMMON Law aausuiinianizises (SPecific types of

tortious liabilities) ulsilxidesudanlml visazlusesfiduineidoninni vasilussuy

N gav ¥ a = a4 o - 22 & O & E%

nguune Civil Law AfildufasnsalamziSessinann iWewnfidaduguiuinadululylls

Mgordendninaeimlumeuiudiiudainaasalannnsdl

SEPN i

winalanalitesuininerfinusadulliland IeMinainnssiunguees

v '
g o

Usgrauodeu vinkikienafineianusuiisenizisewianuale faty i Usslovilunis

a U a

finsanausuiiaiioazidafinaniziosliwgdndaanisse igAnwiiuinaglisu

b

a '

SvBwaninnsTunguUszneL Seasifanansenuainninadeudieias (free movement)
fradudn (000ds) wsssnu (WOTKers) u3ns (services) nnsasnu (investment) nasnauyaaa
sysumn (Workers) luusunasfiinntuuasiienusndusiiuiavie wihanudlaiien
vunauAdym Faldun anuiuinvesuisdainnishasifinvesgndie (employer’s
vicarious  liability) wazerwiuiindeninudsmeduiinaindudiitlivasade (product

liability)

1) avusuiinvesunedrsnnisiandinvasgniae (Employer’s

Vicarious Liability)

TuwadnsU]IRgnaInIsy NISANNANTILASYTAITBTUADEWIANAN
Iiinslendrevesauludinuseninaiu lnglanzidaiianssiunguussnaudunigla
wnAnnsiaaeuieEsvesussnu (free movement of workers) Aewmawandsiivinliaauy

SulnvesweINMiasidnegninuinesAusenausnUsene
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AFuRnaINNsnIzsiveidu (vicarious liability) vaneds nsdid

v o

yaradessuAnlumnudemeiintuiulilaidugnseyiandaes nsdlanusuinues

Y

' (% U a

Wwed199INNasdnvesgndeiiduiu arusuiasenailildiinainnisnssitvewa

(%

w1909 uiinanuleviesgiidesnsiiuiedie (employer) dlasuuselowdannnis

3

o ¥ ¥ Y a =) o ¥ 29
NNUVDIPNIN (employee) sondudsuRnveuluanudeneainnsinueeagnia
ws1e " andnde sl fuRnudidimnnedavesuedne wiedned sesiulinlunisnseinves
% N A a a : i - .30
anine” vsefiusinglugdvesaniSanguuneayiau (Maxim) - respondeat superior

a I @ 1%

UBNIINUU NISAMUA LTI I TanuenIsasegRananigaunsanuasodlenialunig

q

#suanuBenenvesdidesne (Victim protection) nde

AUTURAYBIWIBI19AINN1TINaEinva g lussuUngUNnY
Civil Law
WAILINTTY0FULUUNITAIMUAANUTURAYDIUIEIINAINATNTENN

azflnvesgndnsludsunedildszuu Cvil Law sdJuanunsasuunesnldidu 2 Ussian fe
USTANLSN. NISAINNUAAIINSURALAELATIASA

UszimanSaaa duduuuuvesnisimunaufuinvesurednely
sUuuui Tneflohgnirafuedesfielunsufifinudernudifavesusdis nisnsevinves
aniedsdesdiolunisnssivesunedn uaganusuiinve sgnindeuneliinaiuiuiie
vosudratuiu delu Article 1384 para. 5 Code Napoléon waygfAdn “uednsuas

LYY

AUsRudyndesuRatuadsmne gndaasieyldtirulynueswuldnedulundin

Y

o %

g anundalfdsnanuinguusasevasuaaazdanal iFmnuduinuuiiugu

]

BH. Wicke, “Vicarious Liability,” The Max Planck Encyclopedia of Europe-
an Private Law, Vol. Il, p. 1769 (2014).

¥ respondeat superior fianunmnenssiuaiBanguungluniwlngdn “du

weidsiudiues” (let the superior respond) e nisliunednsdossuinlunis
nszvirfigndeldinssiily Tagludwiddaians adusvdadineaniu ianuvsieves
respondeat superior i1 “wednedossuiialunisnsyivesgnine” Wsng sredadineaau
, fwiidiiaans Sngu-lne Ine-Ssngu atundudineany, fuiaded 8, (hyunmamuns,

avfinsnsuna, 2557), w. 296.
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auiin (liability based on fault) svnnnsnsevhvesgndrefimu wiludiuvesunesig
(maitres)*! ngmnersmsliFessufintuntsnsevinandinlumemsidrnanelifidenniiu
Faildnvasduanuiuiinlaeinsanda (strict liability) uaglndiAsafunguunsvessangy
110 ausuliave LR mneve wAatue deuleuteansisae (public
policy) snfinrsanyszneuiu ndnemidsslunisufoRuvesgndaa (notion of risk) G
Jumsufjiasudnauiia (fault) aahﬂuﬂammsﬂiﬁuﬁy’mﬁm AUTURAYOIUIEI A
npuanedfuaaiafndunelddeuly 2 Uszms fio

1) gndrafuvhazidia uay

) farwduiusseninanisnssviasiiauagnianisidie (relation-
ship between the employee’s conduct and his job)*

Usstaniiaad N13AMUAANUSURAYEINEINULNUFIUAILER

Uszineeosiudusuiuuveanismnunniusuinvesungdely
sUwUUT wdiseinawe SiuagsiTus N e lag NS UL UUIINTNUTLUIAN VUL VDI

W5aea ws § 831 BOB ndutyafidn “umealadnafduinuedidlag azdessuiinunlde

<

1l av o i v wa 3 2 = o
fidodaunnin undga)@ Article 1384 para. 5 Code Napoléon #srwun
ANUSURAYEIUNIEINNAINNTNTEINRALEAT0NITUNY M HSUATY UBNNALAMUA
AmSuilaves wiedne (Maltre) uazgnans (domestique) was Swenelds “fodudgyn”

(commettant) uag “Feglatadutiymn” (préposé) Saanumneiinireaninisiduuedis
pudyynianssnu ey “GEsunadinsliyaral oA Ussloviveanu” 3s
TndiAgariu sansdawnu (principal and agent) dsdendninglansevinnislalaegdu winiu
vhmstusaeaues (Qui facit per alium facit per se) fossuAnifivanneiianiiazonn

Aduiion1siyaraduazriesl Juinu Inglidnludedidyy1duwsnnutensaieaidiig

uifu anszddrAedeslinistiiudyndu (Subordination) Wsag lwdns Yayayius, Araau

fuinyain. ngransnsudisulvefulssanangmneuiuysana e 1 el uas
ma 2 Snwaavida, (ngammamuas, g, 2546), u. 63.

% Zweigert and H. Kotz, Introduction to Comparative Law, 2nd ed. (Ox-
ford: Clarendon Press, 1992), p. 679.

% C. van Dam, European Tort Law, (New York: Oxford University Press Inc.
2006), p. 452.
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Aulnunaunuiennudeme Fesudlinedulnsliveusiengruieuiuananiguenly
NsURURMUATe miinevdesaldrdulrumaunugeuasliiintu d1mngindnelals

[

Awsziinsy Tinusssualunmsidendiuing wazledindrsladaniaeaiioindedly vie
muAunsTIe lildanuseiassfnusssunifieafunsdanvdoatuauauiiing e
e vieeuidsmetenaninitu uihgldldnnussiass i aitosduinn” 9
uniafAdanan nguineasifinveaussmalye siudmunlfungdudesfuiiaanizie
wedefldminlumsdnidonvienisaaunuandie (culpa in eligendo et vigilando)34 JGE
finrsanuszneuiu vanarundedunisuftRnuvesgndis (notion of risk) nsimuaaa
ARnifioandaludnvugdinauandiiuinssmagesudindaiioinnuiuiinie
amﬁmé’ﬂma%iuuﬁugmmmﬂ@ (liability based on fault) nsazimunliurraladossuiia
Tun1snsevhuesiuyaaadufazdesdiaruin (fault) wutu Wewsngmneaztwusliioy
TuzUvesteduiivgiunnuiinaungwane (presumption of fault)35 lnginualiung sy
Anneulane urazUalenialiunednedinnsynisiigedd (burden of proof) dunesdnaldld
anusziinsyilumsdmiden (Select) wiemuaudsdudaen (SUPErVise) gnsraiieanaudn
Wevaniiesanuiuiin Fufnnguanewesfuunsinduiundoydgi § 831 BOB dhully
Fesanuiuiinannisnsevieagdu (vicarious liability) usifu personal liability ves

v 36
PRIJRMNIYIN

* culpa in eligendo et vigilando Hugaangmneasi ne

culpa in eligendo muneds Aruiinsuinannsiaiden (fault in selecting)
yaraundugndng

culpa in vigilando vaneds ANURADUNATINNITAIVANAUA (fault in super-
vising) nmsufuRsuvesgndng anendsanildsuyaaaidiundugndiauds see also B, A,
Garner and H. C. Black. Black Law’s Dictionary, 10th ed., (St. Paul: Thomson Reuters,
2014), p. 461.

By - : . -
Indns Yayayitug, Aredunedssanangminauisuagmissdanvuzasda,

3

(nyammamuas: ddnfnsidfussanis, 2557), u. 1.
% B. Heiderhoff and G. Zmij (eds), Tort Law in Poland, Germany and Eu-
rope, (Munich: European Publishers GmbH, 2009), p. 80.




17

AMUTURAYBIWIBI19AINN1TTNaEinva g lussuUng Y
Common Law

dvsnawes respondeat superior Svdsnatisgunuumsmmuanusy
Anvosunediaannnsnszvinasidevesgninwe susazdsumalutagiu Usemaildszuy
Common Law IWULQWWSIHUiSLWﬂ5QHQH37 fansitugruesmdn respondeat superiorlf’igs
Tnsfinnsananuiuinvennsdrminmsnssiasinvesgrinsuuieuly 3 Ussns de 1) §
filiAnanudemesoadugning (employee) 2) deainnisnszvinazidin (committed a
tort) uae 3) nsnszvhazidinasdendn “luniantsiidna” (in the course of the employ-
ment) Ssmnasudeulutianuszns wedsfasdossuiinlunauisandelagliannsagns
mulaiduieadesiunsnsyriaziiinyesgninsld sudunsimusliunedissuialeeg

issnsn (strict liability)®

2) anusuiinreanudeesuinaindudriilivasnade (Product

Liahility)®

Sir J. Holt gvnnwvmsngquiadudidemnyngumnelsiuegiaunn 1Jug
SEufwuAlinedsessuinlunawisanidinvesgninadundeusnluad Boson v Sandford
(1691) 2 Salk 440 Tuenanwndiveusd (Court of Admiralty) npwanesanguislasudvsnalu
3os vicarious liability snannnguanelsuifuusidu see also H. Wicke, supra note 29, p.
177

% ¢. van Dam, supra note 33, p. 454,

¥ Stavely Iron & Chemical Co Ltd v Jones [1956] AC 627 (HL)

pg9lsinny dnnguunedinguuisiiuavldiiudaedundn respondeat
superior winlatin wsziiuindudewadns (result) vosnssmualiunedrsdesiuiioie
azdln AldoSursinmvaua (18aS0N) Tunszmmlaunesnsdsiesiuinlunisnssiasifinues
gndna see also R.F.V. Heuston and R.A. Buckley, Salmond and Heuston on the Law of
Torts, 21st ed. (London: Sweet&Maxwell Ltd., 1996), p. 430.

40 v a = v a a Y aM Y} = : HH
pnusURaRemEsMEsuAnnAudilidvasnsdy wse Product Llab|I|ty
Tuidnwaugnangranefdeuiviuegvatedsenis Meluglvesanuiviaiiedygyuay

Ausuiiaieasdlin lnefinaeilunisdnuunde “gnsdiveduilan’ Wewinduilnafe
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nsTunguUssnautuifagUsrasdndnferusiuieniaasusia
silusziunelunazseneuenusznen Inslanzedsbefeninndoudeoiaiaud (free
movement of goods) egalsfinu nalnnsmanauazszuuiasegialussiuunnia (Macro-
£CoNOMics) firesnsidandndnnunniieliifis e futsinuanudeanisvesiuilaa

msuandudisiuauunn (Mass production) esngmanadudwwaliinansnfudesanveu

AN Yl undnanad lieNazaunsamuaus ey lussauiiduslaafisnelala

Y Y

aAada v o o

uiAuAaL AR INNSEUIUMIN RS wLIIngouuInANIRAREUS uhinglenaiaziAn
auunwseuiuegtann iesannisnanduddntuniesiludosiunsruiunivans
Funou fas MTITY, NTBBALUY, NTUTENBY, NMIATIIUTEAUAUAMN Felagunninaziin
nmsfimagaamnsmefemalladuazanudnisineman siaadududounazende
nsfiyanadslallddsznevindmanenegyanudlald definsandud manstuneu
gouvililomalumsnsianuanuunnsedhududianadly ihlugedimnuazainudeme
FruaumnndudAnannslidudiu lsewglududssaniguilaadfdldlaede by
ihdnau omnsutifuiesmsnsedes endnwilse lWaufwdnsasiussnniaiesdng wu
soaus 1udu

aulivaenseviennuunnses (defect) Tududnfuenaiinain
awviglvigq 4 Uszns A ansunnsesiesannnisnan (manufacturing defect), aana
unnedLlesNNITeRNKUY (defect in design), mmmwiauﬁaﬁmmiiqﬁm% (defect in
packaging) waz armunnseaiesanmslidieususlna (defect in warning)*

1%
VN

yraafilasuanudsmeaindidun mnduilnaferdedun Aamsadeniloduisduni

(seller) et mm%’uﬁmawﬁmaﬁuﬁ'}ﬁfuL‘fluﬁaqﬁ@ﬁmzm (breach of contract) Tueanns

<

1%
| YA

Usziuganin (warranty) wngdimnguilaalaldgdedudi denldaiunsalosdurele
ilesanluifidyadoueszwinaiu (privity of contract) inlanunsaflesdoalaiiedndn
(manufacturer) fsasidunsdinunguansasndn eghdlsfiniu nerdnusatuiagessinu
wnglupwsuiiniioandn (tortious liability) wiv

! euunmseailesinnisidn (manufacturing defect) stinduiuudniid
nsuandauauann (Mmass production) iiesanusinanisnandudndiuausinida n1sd
dudinsruiuniskasduneunisudafidudeuiduiiuleniadivninanudsudui
fregraty Tunsudnihdaaududuiudowmfmdilulusssusivoneiosiudug s

vssyiwunniullenarihliviniidnaussidneenaudumeiiiinanudemela
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TusvozSuusn arusuinandudillivasaduvesis Civil Law waz
Common Law (fuarusuinuuitugruauda (liability based on fault) ludssnassngu
Guannadt Donoghue v Stevenson™ Tnefidomeiinonisldauienevdsldnuinie s
ginger ale Fswumnnuosmnegdndlu dsluvnedu House of Lords dnauinuisniaTe i
Fosuiinvaldrdmesedidsmerdosanivihiidesseinseda (duty to care) lalwitas
wanUaeslududmesny nsddanaridunsinvidlunisseinsgys (breach of duty to
care) faduanusuinnisnsgilasuszam (NEgligence) wwdeniuluussned Sumauas
wosshy widafinanlisduinmsiigatinnailivasasevieanuunndes (defect) Tudud
fudunissresfidomeuandudesiioninn vilsivdninasimuiuinieasdiadndnlsl
donAdpIUsTTIITALALILIATe AN FE TG

dledademanudsmeandudiliasaseidusiuunin 3l
aonadosiunalnlumsimuarnuiuiiadaiingnun vilvanamelsusdusiosimun EEC
Directive of the Council of the European Communities of 25 July 1985 on the
approximation of the laws, regulations and administrative provisions of the member
states concerning liability for defective products (85/374/EEC)" #u \tousvanunguane

mnuunwseaiesannniseanuuu (defect in design) duddsdinalndudeu iy
\desgundvioinieanddld Suduasdeedunszuiumnnaseuauuaenfevesedosie
derlaufinsthoonesming Sadunihilvesidnizdowmmaaeuiusdunouniseniuy

Anuunwiediosnussasiasi (defect in packaging) fe nsdiftussqnusinld
ussyfAudduedluanimiign neenlnglifiveduauens fsorhliaudunndesauin
dunsele 1w Audniueivazeninuilen

anuunwieaiilosanmsliiideuduslaa (defect in warning) wie arwun-
wioaflesnniusznounafoudidlsiiivene (failure to wam) dusiawmunannisiiaudn
vssuandiidunnelusies (inherently dangerous) Tnelaildnsunnsosvesduan 1ile
Dunduiiuda AwdndeivihfiFeasiou (duty to warn) guslnedssunseainmsuslnadudi
Uszandanann Taglawizegnds mafeufisathades vdensesuieislifignses Wang

o a

Ana1 siinng, AeSuguasArinnwwauliiey ngraneaNuTuRaraallde i

nndufriilivasnds, (ngamaviuas; Iayawy, 2552), u. 30-41,
“ Donoghue v Stevenson [1932] UKHL 100.
“0.J. August 7, 1985.
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(harmonization of law) lu3esauiuiinandudilivasassvesUsemaaundnanain

glsuU lnemsivunlilindninaminnusuiinlneinsana (Strict liability)*
(3) AnBemeiitanisnazvinaziia (Damages)

anudevne (damage) uazademne (damages) \uanszddnyusensuialu
npwneandia wivzdnsnsyyi (act) wavaruiia (fault) mnusimannarmndeme Aol
Juwmiiansideielaenguuneasdale

v sa

wiianudeme (damage) wazAndeme (damages) azeusiowJuddws
Tunudule (interchangeably) wiluaandussudaiitossmanganedisnatueensduis
“avandeme” (damage) fo mrwgymeidemeiiinannisnssyiiliveusengmneds
dosldumsvaivengnsevih vausd “Andenns” (damages) naneds $1uamidu (sum of
money) ﬁﬁﬂizﬁﬂé’aﬂ%ﬁ,ﬁamL%mmﬁ&mw% Tneludiuvesandomeduiugiunaves
AafiaimuasuILivangay nandndends arudemes (damage) Aenadwdiiiu
sUsssnaInmsvhazfindsiliinundsenineidomsuagdngedin vagiidndons
(damages) #e Srunuiidnssviduniseddeme

wilanlastlafuiningussasdveangmnsazidadenmsiderelsigidome
nduganuzneufiasiimanssyhiliveusengmneldlndiAssanmAniian (restitutio in
integrum) egnslsin Wanmsveanguneandntuisinguanainnisnsgyiitliveudae
nQueLULRBIRUNguIEe) nande wain lex talionis winnevds nnsnseinsulyl
youazldgniuuneeniiu 2 e fewuAnfiunnsisiu nanfe ngruneengn (Criminal

= = o ¢ A v 9} 9 46
Law) Fadungmuneumau SaiingUssasdiiiefuasesaudasaiovesdnslaesin - uaz

“ gealsiniu aaurwes Directive mny Article 288 TFEU dulailéidnunud
ngnunengluveslssimaanBnanninglsl widaaiuslndifsaivoudyyi na1fe
Directive Filsfadinanadns (result) Lildendsdsisnng (solution) feuusumaauinded
Wesiusnstlroavamelsuluduazieceyifinns Directive Wwnilungmnenieluvesnu
faru usfaeiinisrmuavdnmslisiuiu ufiauuandsiuludmesmeanden sluu
YaanguueansUylAvarnislinisinnunguneg

* Al Orgus, The Law of Damages, (London: Butterworths, 1973), p. 2

6 v a a a v o o I o
dieliAnUszansnmlunsduase sderunazduds (deter) auludsnuann

anuAnfisznsyinssuldveumengmnelusuian nguungegi3siiunasine (sanction)
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ngvneazda (Tort Law/Law of Delict) sufunguanetenvu fafesntsmiFuiinveunis
nsphduliveusengneiiiefiazuaweaide e (COMPENSation) wigesdenie an
Foanudndenanndredu iliingusvasdlunistvuaandemeusnsendu 2 Ussan
namfe Andemeiiovaiseanudee (Compensatory damages) uay Andevneiilily
msvaleasdewne (NoN-compensatory damages)

Andermeilovnseanudeyne (Compensatory damages) mzaaemiuuﬁugmsum
mMadeeliidemenduganurneuiiaziinsnsiiliveusengunsldlndidssanm
\Aiufige (restitutio in integrum)‘” Tneridmeussanilendouuaniinnisagfinidu
wilsluveiinuini (obligation ex delicto) T,mEJfi’mummwﬁ'mﬁuﬁ‘luwmWfiwdfmI;:J‘vTﬁ
anfinlugiuggovil fndegdesunldandomeliudidndfidems ddulunisdmun
Fnnuandemenelfuunaansuaieanudems azfvuanuaudemeyiniide
meluads (actual damages) iileusuinguszasdluniaiBeredideoms vanandududy
nsfuRsesnsziasndnliligniendisulnsnsihafazidauniiosfostuilomysylod
Aumianudemeiiietuai lullagtu deanufnludesmidomeifievasaundome
(compensatory damages) Snal@¥uniseeniuidenndesiuanuisuaivesnguineazidn

waurfimEemeiiliildnswaweaudeme (non-compensatory damages)™
dushaannsdusn andemedlildnsvaeanudemeduildfeguugumesniaBeaen
yovEANIFsY wilAnaninguszasdusensdu q Sawandeiusenly lngAndemed

Taldnsvaseanudenie tegdaiu 3 Ussan Toun

Y

Fafidnuniridunaire (pain) undvsuaziainimuegnszsi esanaudoussvesanm
Tadudanann nmsnsgvilatnsasanegnieldveuunveanguuieeigyn 393 uduasded
nguneUyaAinduanuiin waziwualnwld (nullum crimen nulla poena sine lege)
see also W.R. LaFave, Criminal Law, 4th ed. (St. Paul, Minn.: Thomson/West, 2003), p.
15.

" retitutio in integrum Junwiagiu uwain nsvaweansdemesg1adi
suuvv (restitution in full)

* Al Orgus, supra note 45, pp. 21-34.
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Uszuanusn, andevneagnasin (Nominal Damages)

fio Andomesiunudndesetian Andemevssianiaassline.dle
fhdevmeanunsafigainudena1nensld wikiaeiigainsnseiilauadidemenlildsuany
Aemeannisnszvirdana (N0 10SS) namnde Andemedilimeiluidifesainaiunsa
figatinisnszsin (cause of action) 1 uslaildeinFemeiiliisng fnquszasdiiienisunive

ALY

Uszsinnitaas, Andemefidunisggn (Contemptuous Damages)

Ademedssaniiinnnnsdfgidemenlaildfuanmdens (N0 10SS) urwuy
arlalasedomadamangrne wWulredadiuigdemeunuaglimsldfuaidemeiag
desandesusmsdasssu (moral victory) duasiduvesdnssvasdn nsdliauimans
fvuaandemeiidunisggn (contemptuous damages) 1 Tusnuauzifunisngnienside
HLdgme

Uszngaiing. Andemedeadiny (Punitive Damages)49

e Adevneiitmundudoadnensshasda ndnie Wuademed
Aarwua ignsevihasiindesnldngidemelaglildeg melduuifnvesnismaunuaing
\d@emne (non-compensatory damages) wsisjsnunelignsziinaziiiafosgnaslny
(punishment) ws1znsnssvhazidaiuiidnuaeiusima (blameworthy) Tasniside
Andemeoidusinuiuiiganifisdnanadndemeaiuaindueie (actual damages)

e lgnsyiniudavanvauldndunvihanudemeduiisn (deterrence) wenanniiddl

TngUszasAiiioAuasesdsnulngnisiesunuynnaduliliiedesetedndy

® GnFomoiteading (punitive damages) duiivansdedun iwu Andemeiite
udeaedrs (exemplary damages) dsdeudenfuluusanadsngy, Andemeiilunisud
i (vindictive damages) vieawdevneiidunisneuununiudu (retribution damages) s
wifziivatedelen Andevedenanifiidnwussiniufe TmgUszasdiiieaslny
(punishment) uagtiosusu (deterrence) wndnssureussiiasdudunsoundan TWn
g Usayaynu suaan, “Andemedaddnsluaiazdie,” (nerdwusumdudin anzdi-

fans uninedessauenans, 2550), u. 22,
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1%

wifleaanandemeideading (punitive damages) dfdnwazuayinguszasd
fupnsrsannsimuaandemeioazidafuegnann Inelndidssiuingussasdvoslny
190151 Yl dud osfivdninausifiuanesinnistimnAidemerievaeanandeme
(compensatory damages) na1ade luduvesaduia (fault) AndeweBsasinuwazldly

v
o o

lavngnsdignsyyiniuadla (dolus) wie Uszanmiduideedieisuss (culpa lata) windu

U @

uananuudalaitade neuenUsensdulfiansanUsenounsiuuaALdsmedadlny
A8 LU waRinssuldeNdevenssinasilin, anudsve At ududaudiusiy,
naUsgleruidnssviasdalasuainnisvinasdie vise an1usn1an1siuvegnszinasiie

AADAIUAAFIUTEIINIANFY ML IIALANFY U LTAI LN

Andeunneluszuunguane Civil Law

Tusyuunguune Cvil Law fimssruunveunamnuiuiaainmsnssviiiliveu

mengringeandungrusuTuLazngansonty Ausuiaieazdeduduanusuiln

1%
g

AunguEIsLe NN IngUszasAudnAomsyawenauidews (COMpensation) saduy

[

wwaRnlunsMvunAndemeIadegiuingUsvasivilafe Aemslididevneamnsandudg
aonuzneunwaiaanudemeldnniigawinezdululs (restitutio in integrum) nanade
Andemeazdoaduandomentuainauduass (actual damages) deazde sindudiuau

a

anudemengidemelaidglyannisnseinasde anvgdndsenisuilsde nguungasiiia

D

v
[

Aongrunetonvuiignsdiigiusminiiendu asiumslédvsednslagdndudesdiadagnsd
eaeade naafe wigidemeanduhenfidnsiazsonsesdndomesinmaiazidia wif
Iuludesmilsdehegnsgyhavlindieiinisitendewananvesiidemetulilinisldans

Wudnazlilonisenden grunsidundeiielunismuselewl Ay Heuafvamaly

'
0%

svuunguune CVil Law SsBasuedfuandemeniduandomeriesaivennudene

Y
1%

(compensatory damages) winsu

TulssmedSaradnfounanlunmaunuanudemeiuinssiosiansinsn
Cour de Cassation sieduuwrfalunisiuuadndemeideasing (punitive damages) «Ju
agnaunn ududluadifivseifiufosnisiusosnagdeduaumfininueanisuseing
(Recognition and Enforcement of Foreign Judgment) us Cour de Cassation faeufies
wnediduad (exequatur) lumstsfumudfinnwsnuds Tneliivauaionisasineleg
nsrvuslsldandeneideadne (punitive damages) du uwivglidnsonnuasudeuios

(public order) ussruruAndsedananililddadiuiisssuisuiuaiudemed
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Anduaze” wiusluafinuidemesuinanaudiilivaon e (product liability) s
awigwlﬁ;:&ﬁsmwL%'&Jﬂ%faqiéjl,ﬁmﬁ%ﬁwwmmmmﬁluﬁawﬁﬁuﬂ yaugvimuaflunis
fmuaAndemevesssmae siuesfiluruidefuiuddaaa Tngiiuiinisiinue
Ademeduiituiiiofereaias (COMpensate) wewiiirsudemeiintuasuarlinasg
ﬁWqumaluwﬂﬂaﬁzwaﬁﬂzﬂusz o8lsAid sruaidinalussuungmneiiaauasisa sy
Fudsuuvasly TngGufuindunisaunsioeimusdidemenuduauifideneans
1930 lldmuanaudemeiiintu shlsinistuasiuudndemeegiedusuilimibu
(non-pecuniary damages) Tusuauiiganinund windsnsfaslsiiFonandemeludnume

sananihAndemeiiadnyegd

AndengTuszuunguane Common Law

Tusaifirdemeiioandan CMl Law dudalesogsuvdn restitutio in
integrum ludseina Common Law n&ulsilégasiulundndanariisssznisiden Faldd
nsfmunAdemeeAndemeLievaweanandeme (Compensatory damages) uaz
Andevmeililinisvniveauidenis (non-compensatory damages) nstawizesneds
rndemelulssnmmdsduiifusidauasitauinisutein Common Law Tneust

TuSesAdeveidsaslv (punitive damages) efusn@isinisimunddeme
Jssinmdanamite Huckle v Money™ fussnasingu deifiandsilesin fidemegnaudslng
luweushenguune (false imprisonment) Fausiunaglildsuanndemesoaneuifiiu
anudemeiiintuiuiaam (freedom) luvaeduandomeideadnslussuungune
Sanqudshifivdninasiiuduen Snidslifinisimunveuinsadn (limit) sruaudideme
nsevia a.e. 1964 Feagiinisarvdninasilunisdrinveulunvesdndemeideaddnyluad

54 ° o a Y | A A
Rookes v Barnard™ Tasazsivuaandenisideasineanizly 3 wintu nanfe A

% Cour de cassation, 1e Civ., 1 December 2010.

! Cour de cassation, Civ. 1, Nov. 9, 2004, Bull civ. |, no. 264,

*2 U. Magnus, “Punitive Damages and German Law,” in The Power of
Punitive Damages - Is Europe Missing Out?, L. Meurkens and E. Nordin (eds), (Cam-
bridge: Intersentis Ltd., 2012), p. 246.

* Huckle v Money (1763), 2 Wils. 205.

* Rookes v Barnard (1964) A.C. 1129 (H.L).
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Wi asgldsunanthinusuasladumsnadeusmsssmuviednse Sgossuysy, nadii
gnszvhazilinaaiiuldnuazldfunaussleviannisiasfiauinniidndemedanu
afoudely wagnsdiinguunedydfliegsiaudshanuiuindieasdinlunsdituingos
MVUAALAEIELTRIINY

nfinananitavn a]zl,ﬁulﬁdﬂmm%’uﬁﬂLﬁaamﬁﬂﬁfuﬁwﬁﬂﬂgwmaﬁmeha
i ﬁzqﬁamﬁ’mwawizumgwma Lazfifnefumsssssunavesanuiviaiioasiin
naanIuANLANA19lukireIN1TAIUAALEEY ToAUARRINE1IRIULE NS N
npuneasdiavessunaainendulutiagiu inseisldsueuunanvesiasyuy Cvil
Law uaz Common Law snussaliidungmnsveswusnduny dengmneaziliaves
Uszmasindnendeuiidnumtuiingnin desannsneyumildeganiuiinilos et
nawfiugULU U A melsUudy andubesiiliiAunnumannednmne sy

Usravanmtgmnistaiuwisngungluisesasiiaiuiu

1.1.2 270 nguanerenvuneludszme (Private Law) sng ngvsneszwine-
Uszmaununafyaaa (Private International Law)

Tuusnsiintuvesigadelu (modem state) Fslisruuneranvauas
Hoynni” veausiazdgeenanii luussenigeding (Sovereign States) uriaz3gsnadiosulae
widteuiu (equality of state)™
parem non habet non imperium)

warlidenaldsuaedulnavesignumilosgouls (parin

® eronanleh daynd (nationality) «uenagnsiumenguane (legal bond)
sswisyamauaysy See Nottebohm case (Liechtenstein v Guatemala) (Second Phase)
[1955] ICJ Rep 4.

® safUszneuvasnanduss (State) mude 1 (1) uwiseudayangaueuninle
Theavsuazuthilvesss a.a. 1933 (Montevideo Convention on the Rights and Duties
of States, 1933) Uszneuludae Useansanns (permanent population), Auuauiiuiueu
(defined territory), $5una (government) uaz nasflaauensnsalunissiduanuduiusiv
%55 (capacity to enter into relations with other state/independence) #sluduiiosi
wanseoniamsisuaesulnevesss see Island of Palmas Arbitretion: The Netherland
vs US (1928) 2 RIAA 829,
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s1unvesulnedadiliiuisnniesdelunsdniunnuduiuslussduseming
Uszinaiiy Tumstvuauuuuidlassadionsdans (System of norms) anelusy nasld
g1unaesulnglun1stnaingvunedadiunumegianntunisadnduiusnimnieludiruves
usiazsy InsanizegraBamstygd “ngvaneionyy” (Private law) Ssiituiiiosessuiia
dutusseriaonauifnduluiiaussdiu edrslsimuiamnsmadiunisions uas
nseuwIansziisUssinadulusgsazaanaiuanuasyinmiinianalulad vinliss
seinsziuauduiusliuuudnfubetu Yadedina i lilddmansenusosarhiy uwads
BolHonsufinanudosnisfiasindoudioyana Gudn useu uazuinisdnaqdily
Usgnaumslulssimadu daduiusseninaenndsliilignarinegluaaniunesulnesiy
Tasguilusifies¥gideadnsioly

wildy nprngasdaiesifiveuiunnisddultiangluetanivnve s seinad
Tyangraneduiiunsiuna (jurisdiction) nsevstiadesnegSuviliRduiusvesentudn
TuiAsdeaiungmnensluveaasusane silvingruneaisluvewmatsuszsimeaidiun
Aetestiudeansadioaiu’”

deinanunmsaiingrinevesvateysumadunifsteduteiaaafeadu
Tunnssziudedinm (dispute settlement) fnsainudfdusiusinnogaeldngmutenielu
vowapUssnAisansnauenfivugmatessnaiiistosldnatssanamuiu dam
fo mavesUszmeaisualiiansandumseelingrneve swsanaladefuTsazimnzay
LLazﬂ"eﬂ,ﬁt,ﬁmmmLﬁuﬁiimm@ﬂsﬁimﬂﬁqmsg Jymdsnanilugiamnnmiedfaansi
Soni “mstatuuiengwune” (Conflict of Laws)59

57 ¢ o Y ::4' Y] v o |
guns Jaganuuv, “waninawivialuifeafunisiniuwiinguuneuasnszsna-

JeyelRinnenistaduuianguung,” Tu 10nansn1saeuyainngmIesenIIUssne 419

Anfifienans unine dealurissssngse, wihed 13, fusindsit 5 (wumys : Tseiaviau
fund, 2551), 1. 10-11.

*®p M. North and J.J. Fawcett, Cheshire and North’s Private International
Law, 11th ed. (London : Butterworth, 2004), p. 3.

* mstiafuuvisnguane (Conflict of Laws) udrunisves “nguaneszwing

Uszmansunadyaaa” (Private International Law) iiuaansumeeuiiasudtlamanalias
598N (inconsistency) vaenguanetenvuneluveIusasUssnan1ag Tnefiusumadiusnn

wUsnguneseniUssmaLkunafiyarasendu 3 dwundn fe
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n1sdafuuienguune (Conflict of Laws) +fu Black’s Law Dictionary 1615
y 60
anuvingly 2 Usenis
ANUMNIEUTENISUSN N1STARULMINMINE Ao “AMULANAIITENINNNg Y
vos¥5/Uszina lunsdiiinisigsnssu (transaction) viesivmnnsal (OccUrTence) e
fusg/Usemanau 2 Ussinatuly eeheiidudid”

anmunsainiduiusvilsanagaelingmineniglurematgUsaine vilviana

aa o v 6

yaaneUssmaniieadediwnsiuna (jurisdiction) widedfduiusiinany widfduiusas

v
3 |

anagneldnguunevemateysanea usllaiindeinmAdnde Wugnisiiansanaivesma

UszindalaUsemenils Jyvmilasindude avzlinguunenisluveslsemaladeduunils

fuiusiy dahlugnisiimnamneUsenisiaes
AUNNNEUTENINERs N1sTaduuiinguuie Ae “deanuAnnisdfeans
(body of jurisprudence) @swenemiaziGouaunnnsng (reconcile) wdevinmihiun

(decide) 11 *ngunelaitaylitiduivaaunsaindfdusiusuiismnegnneldngmnenaielu

17
Yavanguseing

1) “msdnduusiaunsiurama” (Conflict of Jurisdictions) @asjséumiin
foifiaasdludosiugasasnnagnelfiunsuaaa (jurisdiction of court) vesuszmala
nandntloniede nsdumnginausiluninidensia (choice-of-court rules)

2) “anstaruuviangmune” (Conflict of Laws) Susisdumngunasilunisidentd
ngwane (choice-of-law rules) hiansagldnguanevessunalasuldfuafidu 9 wae

3) “nisweuiuuaztadumumfininweiasisuszme” (Recognition and
Enforcement of Foreign Judgments)

ol Tuunsssine 1wy Yssinad Suaa uazdssmnalne litusm “nsdnass
nvuiidnuagiesuna” @alduniFengmedyd vie Rule of Nationality uas
sruzvesnuseiluy vie Treatment of Aliens) WuduniswesngunessninsUseina

wnunadyaaanie 1Usag Ysedns Indaumdy, “definnsanuisusenisifeanuin

ngmnesesUssmaknunauaag,” Ty sauuverululenaasusay 12 U as.U3a inw
nind, aned Welne usINENS, Iafiurilay AurlAn1ans IINg1FusIINAIERS, (NF9-

wnavues : lssssitieunan, 2542), u. 176.

%8 A Garner and H.C. Black, supra note 34, p. 319,
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\HeanngrnevesusazUssmanAtesenafrunnadnsLinATuansaiy
onluiilelimnyaufuanmdsnuniglureswsagysemna n1sldngvunevesdssnafisy
finrsanad (lex fori) enalaildmnouiafiaaiauell szwinfuidunsuiasasdululs
ﬁﬂawmmmﬂixmmﬁuaﬂaé’%&wLLaszJuﬁiimaﬁ@ﬁmﬁuﬁ‘mﬂﬂ’jﬁm vauginisazldnguane
vassauszine (foreign law) e laifvdnfinasifgeuazdululild wsglneunfudunasd
gru1aedulng (Sovereignty) Fslidenudndudedingmnevessuma udiourlatiom
anumsaimsdnduuiinging dnifeansdslddumuasnetsmaiediiBiiodummnig
Tunsuidgmileglildisnserfunaidanusnela (arbitrariness) Bnissnandansaiu
AuIngYeInsiafuwingmneluaameUssnnsiass vnnduZentuin “aiaden
nguane” (Choice of Laws) FaduidiBunmalunisiasdumitasihnguneasiyaives
Uspinalas TR uunadduiug’ ndnsntenis nsdenngminedeiniosileiin
dfmany WU nutgAy mafideiuiafiansannd wagidmdnaouiiisides 1luns

wilgymnstaiuuwvangvang

daayv o ¢

nanlagasl mstaiuwiinguingluauvuneusnae anmndaduiusaneg
ameldnguunsvemateysene Fuludoiiaass dwanununefiaodfia ngunaang
ngvuevselATsYlA Yy man 1in1sain AN

aglshanu llannifdunusiiaganegmeldnstaiuuingmne dofiansan

| aa v W

MilAduiuslaanian1stafuliingmuiedsiesiiansanesdusznoudidy 2 Usenis Ao

Aay o saa

soaduiifduiiusseminve nsuanungruneunsuaznguendyd wazsdoudulRduiusid
sadUsznaussUszme (foreign elements)
awngiinisdaduisngnuneldlanizansldveuivnvesnguunsienwy
(Private Law) @aldunnguaneuns (Ciil Law) uagnguanewidus (Commercial Law)
wedusivliaadmusanegneldngmneneluremaisussme Aenisfiontuiiy

sanliuarmuausslevilulssimaunasinniifduiuslunneganeldngruneve s
Useinaninueenluandudiduiusiy anvndndsenisullefie nsdlvesnguuneumyu

(Public Law) doaldisruiuiinduiusinedulaesy lugnurisgiudanugmilenienyy

Melusy dnviagadl

43

[

nuszasALileduasessylovtivesdany (pUblic interest) vinlvantuy

|, Brown, supra note 5, p. 1.
* M. Wolff, supra note 8, p. 10.
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v o ¢

mamawmswwuﬁu%‘lmasgjﬁ’ué’wuwa%ﬂima (sovereignty) vesusazUszine RS
Juilienaegmeldnginusiidenistafuusin guangld

Jeulvudnusenisnilsde GAduusifiosdusznousdrauseina (foreign
elements)® o sfiusznausauszne (foreign elements) fe foifinaseiivinliaaguiusvi
q finranAgriufungunevematsysema fegatu Tunsiazdaeaiinesduszney
AUsEmaliananna1eUsenis it aaﬁ“dizﬂa‘UGmﬂszmﬂluudqmaﬁﬁmsﬁm Ly
dywid (nationality), afidwun (domicile) viie fufieguesansdl (habitual residence) v3e
psAUsEnUAsUssmAluLdvesteLIiaate 1y anuiiAnnisnsevinasda (place of acting)
wazan1uiinaademe (place of injure) sy

(% '

ForfssedailiAnesdusznousssemadudanuddyesdwenalnns
Tafuwiinguune dnnguanesenincsemankunafuanaldesnusenauaelssinalunis
asedefizondn “ainizien” (connecting factors) 4y

aamziea (Connecting Factors)™

meluresurazUsvina Black Law’s Dictionary 1#lvaanumunevesdisananimaneis

Ao Yandaduiusinduiusiungmuny

¥ serUsznouseUszma Wudfulaunandin foreign elements e¢alsia
thngrneszrinsamaununafyanalulsamalneldussvgidmiielnaumneveq
fogAwana1IuAnsiueanly Wy ManI1a13e AT MgR LAYy kay A1ENI1TENIA
ausinuniu 3undn “esduszneuiaiuiudisUseima” sl mansansdais mlve
Bond “Youftersefifeiutuisusana” vonani mans1a1se as. quns Jaganus
3oni “asdusznausnend” uay sesANanTIANTE Ag. UseAns Intwumniy Fend “oed
Uszneusnslssne

oils fifodannin sosmans19158 as. stusAng naauzdng aegquns Seon
ToriaassivilliladuiusianufauiungmnsvesmatoUssinai “dnunigsening
Uszina” Gauvaunaindrdr internationallity wiflunnsmguieain foreign elements was
internationallity 1Suefianunsaldunusuld (interchangeably) usd@nwifngiouias
vanidgenslidosdiin “sewineuszina” (international) e lulfiAnAuduausewing
“npumunesnsUsune” (Foreign Law) was “nguanessuinsuszma” (International Law)

" enamsransd Martin Wolff 3enqainnsifienin “point of contact” 1u

' [ = A & v v a v ' v
anuvneIdu wsemedeuiiluddndulunisldngmine Inagldngmneveseates (lex
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“npfinsalnisdainiaasansenistenguunedstislunisiiansannisidennguuie lae

= o : N o : wn I YV o 165
Weulesnisnsysin (action) viesayaaa (individual) winAusgnsessuunguunevesss”

P
1%

mﬁménléﬁﬁqmLmztﬁ"aaL‘fJu@hL%'amzmwﬁaﬁuﬁuévﬁﬁuﬂa‘wms% Feqanzienilios
Unfifenansaglalunisiansanidenngmuie lnsusazUsenAmasiansaninuaninaeive slia
FutusluBesinanaszdmuainainiziedlamuizaufaziduiadesdiolunisiden
npunedian mnfiansanduiy devandiuldhesdussnoussssmaduiidnuadug
Swiudiun (sources) ﬁ'ﬁqﬁﬂﬁtﬁmmiﬂzgmsﬁ’ﬂﬁuuﬁmgwmaﬁummzﬁqﬂmmﬁlmﬁami
wasasdusznouseUssmalimdueesdiolunsidonnguneg

og1lsfin Joiaaidutomis 4 enafildfiganzieaden dalsdnaudiin
psAUsEnaUssUsEmAR e sudufiunlunisasganiziies daduiusluize mileqdl
psrUszneUmsUsEmAInilesle Adeuvilypiddduiudinisfengvanesmsussina 1
MHunadennguaneanniusilude

<)

nsziu AllevneANUIFIaTeUNITefeIAUsENa U UsEIMALT uaALAE

q

e leasnavin n15AneaaNeIrUsenausaussinalusaslaimunsauiulfdunusda

= &

\Wuanszdrdglunisaisganiziien Ysemsniefifielinsdonngvuieiilugnnsld
ngvnevessEmATivnzauuaylnddafudadusiusiignogiauiiosa SnUsennsuilefiite
auaumsldnaiidiavesea mnvdeslimaldnafidanusunsla (@bitrariness) lunis
fvungainzAalilednsunaanddds masradmualingmneveamaies (lex fori)
\Hugamzfelunnnsdl ey fiasnslingmnesnsszmnea (evasion of foreign law) geu
ibgnsdilildsuaanudusssu
ilennsnspiazifiafiosduszneusnalssmadinniieddos ssduszney
AaUszmaRananazien fedliilimsivunganzfeiivzanlndde funisvinasde 910
LﬁuﬁﬁammﬁmiumiﬁmumﬂmeﬁaﬁuﬂﬁazLﬁmfuiﬁmmﬁﬁzgﬁ’umé’ﬂmmLLu'uau

(certainty) e AuasesrumanTuazauwiueulunisidennguue Wesainufiuingd

fori) vdearldnguunevesdnauszina (foreign law) see also M. Wolff, supra note 8, p.
99.

% B.A. Garner and H.C. Black, supra note 32, p. 321.

% F. Visher, “Connecting Factors,” International Encyclopedia of Compa-
rative Law, Vol. lll Private International Law, International Association of Legal
Science, (1969), p. 5.
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azdinfinnudemeguasnssnunssiiouselovivesdnulndlfeaiungruie oyl weily
Ua90u domnudnivnenisifenngmngluadiasidinlaimunlusgann ainizifgdluad

a Yo o % Y o = Y =~ i il \OT 1%
azdfianldsunisimunauluseituiu lngnsAmiadaanaunmey (f|EXIbI|Ity) wWialy

d sdnildsumaseniulunisimuagaimeiieaduiieg 2 vnnns éun ndn
auuvueu (Certainty) wazndnaudaveu (flexibility)

1) wdneuuueu (Certainty)

umufefiaiatunelivdnanuuiusugouiidnuusfiduas liwaasuly
puanmnsasiedeifinaiinisuen Usemaiiinginusinsidenngraneiidfugiunis
nguune (Tule-based) ?NﬁﬂﬁwﬁmummLmzﬁaﬂmaaﬁwé’ﬂmmLLﬂuauLﬁuﬁugm e
Aunsesauamvne (Predictability) vesansdl iilesanndnsdlanansavinisfnyiuasin
At langinasinindenngrnemathlea Wedaduusvesmudignalnnistaiuuss
nnuaneud aaneieiinaaglulfldnguineve sussmaladsfundngd nduffu qa
inmsRuiveufeniuusslovddedfinnuilugueffinsanngunasinside nngvne
Tnenss nsziu anzfsifiuiveunnawduldenavilinalanisdenngumneiinan
nszsanardsmanszuluidaudenudusssamead (ndividual justice) weudlutiym

[ '

fanam mstafuusisnguneluthgiudslimeneuiagimungaineiieifidnvusdaveu
feduninfu

2) wénanudangu (Flexibility)

vineuBavgungtomiazaisgansfefiidnuaslineds uazaisn
wsdsulumudeiiiesiowsazies iitelriAduiusifesdusznausnasemaldsunsuiu
T guanefivnzauiign 9anziendanguaslianuddnyiuiaduiusidunensd
(case-hy-cases) Tnemslsignunamalunislégadifiaunndstu agnalsia nisfnuaganie
\Aeafidangugonnysunduiundnauuiueu Bagainzifdavguiiedlaideinag

'
=

wiueuantiesas nanldimdnanuuueunazrdnaudanguiiuiuiinsaiututy
Lilsdaidsauseninauszima Tnslanigidnamuussou ganigiieaifanguiainas
vhanldludnuaizaainiziienses (altemative connecting factors) ieurlutigmiaany
\nfan3nvesganziiEnmmdnaAuLLueu (Certainty) i

Feu eldsidenngrneianumsgaunniian gainisfeaiiadduie
fosddsfiamuaunaiusznitandnaduuduey (Certainty) wazwdnaruiangu
(flexibility) see also P. Hay, Flexibility versus Predictability and Uniformity in Choice of
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onzedlupfasiiintuaennfe i uiRIuINITNNERUNTLAILIANTNINTUEeY 9 90

neigIluEetaniianlisunnulisuiiogaall
o aa o H H 68
(1) nénnguunevesaaiiiansanad (LEX FORI Principle)

nsldingmnevesmaiifiansaned vie lex fori du Wudugiulunisiden
ngmnetanesn Liduwiusmsidonngrneludesaniia emausvauiudfdumiusifiaae
Faninm Widvellesdusznousiislsunanseld Aagauastinfinguunevasmaiaslugiue
insesilolunssngeugssandudiduusn iesniianuuueu (certainty) Tunslé
Ny ‘17?\'1&T\ﬁazmﬂaﬁhmwmaﬁiﬁﬂmmgwmEJ LU NUIEAY INTIZATHNTAAIALA WA VDA
n3fiansAflalag g

otls Sududeadladuneuin nsfmualingmnevesmaifiansanad (lex
fori) iuammaielunisdennguneduuansisainnslénguunevesmanudni usl
ﬂalﬂmisﬁ’mﬁ’uumﬂgwma%ﬁ@umﬁu ngvunevesdiates (lex for) Adwmsgnldidu
fofinrsanlumadenngmnodudiiunsnegd ilesnnanuniueulunisfiansanafse
npwnevasrates (lex for) feanuAndinandslssunsmduenunldlunmsidonngrunelu
Fesazida wszdiuingmnevesmaiinatsanad (Iex for) aunsanseurauueuvnves
asdulinuiteasdnldognensuin®

Karl Georg Wachter wiudn nguuneiiasagldlunisiiansanainuiuiioie
azdioludiuusniu msrndunguunevesmaiifarsaned (lex for) waiesanian
wiueudign (certainty) vinu Wachter lasinasléngvanevesaniuiiiiinnisnszvirazidia

(lex loci delicti commissi) egnawn Ll sannifiuimgAnisalitin “nisnszviasifiaifind

Law: Reflections on Current European and United States Conflicts Law, Recuil des
Cours, Tome 226, (Leiden: Nijhoff, 1991), pp. 302-305, 363-370.

% AA. Enemzweig, “The Lex Fori: Basic Rule in the Conflict of Laws,”
Michican Law Review, Vol. 58, No. 5, (Mar., 1960), pp. 637-688; “The Lex Fori in the
Conflict of Laws - Exception or Rule?” Rocky Moutain Law Review, Vol. 32, (1959-
1960), pp. 13-19.

... Morse, Torts in Private International Law, (Amsterdam: North-
Holland Pub. Co., 1978), p. 5.
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» & ) & Y@ a v ° v v Y o 70 ' <
Tn” duliidaiau vidluiitainassawasdonguune vibanslongunetudndy agrelsinnuy
anvevinlivinu Wachter fyunessonisifennguinslueweliiniduiiinazunnanuaa
reusuiaieaziliawazanuine g ludidnvasanisindifssiu vilildasldngmine
. o v o o a v oo o 71

ossUsEmAaTIAuiunYazdaliinnsdllag

Friedich Karl von Savigny 18wiinngwne8nvinufiiiuinaasagldng mungaes
adifiarsaned (lex fori) Juganizfealuaiazida ogelsid audiuresvinu Savigny
& ! < ) n 2 A v a A A O oa
TuwensnganAuLiuresiiy WAchter Inawiuinsssusfvesanusuiaiioazidiniudl
anmdsduitinannguunevessglaewi (POSitive statutes) nanafe arwSuiiatiieazdn
musiruzvesitu Savigny udazhifesdesiunsdiniunguuieeig) usndiliinainnisi

[ '

azilladwinduneldnguuienisluvesudazUssivaes Jadnindunsdinuuleuis

a

anssna (public policy)™ Ssmaslingmnevesmaitinrsaned (lex fori) duqamadien

(2) nannguunevasanitiianisazisia (LEX LOCI DELICTI

COMMISSI Principle)

v =

WiMzRgWszsiaun enananldindugainisfefiddynnigauaslasu
audeuiigalunisidenngrneluafaziiafe nyvanevesaniuiiiiinnisnszvinasidie
(lex loci delicti commissi)

luaftezfinfifosdsznauiatsena daumnifniintuludnuaeziinisnsgyii
aviliaAntulutssinands uidinisflesadludndsuneants feogratu we A fdufiodd
Useine X IdAumsluvionleafivssme Y asusiinegiduiléfunnudemeainnis
nszvhagiinveue B deun iews A liunisnduindssana X Aldlasune B domaves
Uszina X fanwde iewuivanumsalfananduil enavesusuna X arsaevinauls ag
TnguunevesUsene X (lex for) sidesldngmunevesusuna Y (lex loci delicti

commissi)

70 |
lbid, p. 6.
0. Kahn-Freund, Delictual Liahility and The Conflict of Laws, Recuil des
Cours, Tome 124, (Leiden: Nijhoff, 1970), p. 20.
™2(.6.J. Morse, supra note 69, pp. 7-8.
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AAFINATINEgNET AL EaNkarANLLUYsUliiuRANBA I Y

Yo U o = a 5% [ a X = H 73 o a a 1

Tdsduiuafiavifia aaunsaisisnaiaduluad Loutour ¢. Guiraud™ dewiaasedeg
Audemaiinainsausmnouiusalniussmaadu wansdidensuazgnszinnindu

Y a

yaradymAnfuaaieg Woddsmetosaidemansnma manfuaasdeadoninasld
ngvingvesUsineln izwmﬂa‘wmEJazLﬁwuaﬂUizmmLﬂmLazc\l%"qma

og3lsinu nslingmnevesanuifiAnnisnsgiiaziia (lex loci delicti
COMMIissi) e19iAndeymiuiuanalsiuiueuvesaaunsalilemadfosfiansananuiuin
doaudinvosanunsaifenan HAYNNITEBNNYMINEAINaITBUEINaNTENUR BN T
ngrneansliydiluiesasdatsfuiuad 91ndoiiaadsluad Loutour ¢. Guiraud A
Fomedsnaniinaingrumrusdafudeiidednana damnldngvneasdnveafaag
Article 1384 Code Napoléon muundtanusuvinludnwazsenarnduauivinlag
wsemda (trict liability) didemefigrdosiigatdnnuie (fault) vesinseviavida vinldx
fnspihasidiafesiuiiavalindumeniunguinoniaaainendt vazimnlingraeazda
RGN mm%uﬁmluﬁﬂwmzﬁmﬁnLﬂuﬂam%fuﬁmuuﬁugmmmﬁm (liability based on
fault) fadunszresfidoms wasdnssiesdiavaariuanuiuiinlddeni Ssluaiiana
aeannFama vise Cour de Cassation lsiende ngvsnevesaniudiminnisaziia (lex loci

Y

delicti commissi) Wuganzien wandonldnguuneazdave sailu vilhded demela

Y

Y v a =2

ansaigadauie (fault) lunsnsevidananls fidemeslienasendndemels
a;@Lmst,?'imﬂﬁmﬂmngwmmaaamuﬁﬁlﬁmmiﬂisﬁwamﬁﬂ (lex loci delicti
commissi) §siidedndosusenisdusn iy JamiFesnsfimuanumneves “an1udiie
azudia” (locus delicti) SapmisnaniAnandeninuateiiin nnsnsesi (act) AewgAnsud
adududeuveayyd waznanszvhasmisorafnannginssuvansqegrsusenouiu v
st munasiliuiueuianuiifnasda (locus delicti) Aeanwuilasuudisiliees
CRRTRIY ﬁzwﬂué’wmzﬁma’waﬁ/tﬁmsﬁuﬁ’uﬁgﬂﬂizmmﬁ'ﬁmiﬁﬁwummmmﬁﬂﬂuﬁ"aﬂ

azdfialugungmune (tule-based) uazlsilsogluguvasnguane (non-rule-based)

™ Cour de cassation, Civ. 25.5.1948, D. 1948, 357: S. 1949 |, 21. (Loutour
¢. Guiraud)
™ 0. Kahn-Freund, supra note 71, p. 77.
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(3) #wan Double Actionability

wdn Double Actionability 1inanniswangainizifes (cumulative connec-
ting factors)75 iwdwﬂgwmaﬁuaamaﬁﬁmimmﬁ (lex fori) way ﬂ;mm&lﬁuaﬂamuﬁﬁlﬁm
nsnszvinazuiin (lex loci delicti commissi) TnsAwualimadosdilsfeganiziealubes
WWertunnndnilage waglingminevessemanislugiugaanisfsménifieduldsu
msvhazidia wimafdifesAdiiednganiziieaiunguanevesdndsumase vinnng
nsgviniliduandinnunanisiadnssannis aadifionsanaffsifessniiosluide
msimuagainziAsvansgauuy Double Actionability usflasanmazidumsldmiugiu
wiffdnwaed duluiiedrinnnslingunessussme

wién Double Actionability gnashstulnsmassngs luadt Philips v Eyre’ adl
we Eyre emdsngu uddudasmvnsvimihiunasesussmaailuni I8 dddudaune
Philips Tnelsiveu (false imprisonment) nnewdsune Eyre lduseneldnguaneiisinenssy
pusnMEnssiTaansdenuldvhadugugddisansnis laenadreindumanssiin
WioUsTuIanaa udiiadunandundssumasangy ieune Philips silnwdsldduiteat
we Eyre nszviaufindonugiugudslagldveu (false imprisonment)”’

Tunfid Willes J gamnuieageandsngy wie House of Lords ténamanlii
Double Actionability sfuuseneudeideuly 2 Usems e

Reulvusenisusn. nsnisvhdudeaduasinniunguunesings Fudunis
gousuIngmneuesmanfiansanad (lex fori) ugaineifeadamasengulivafuiuad

a ) o w 78
aslualuanauwksn  wag

™ M. Wolff, supra note 8, p. 6.

" Philips v Eyre (1870) LR. 6 Q.B. 1.

"'p, Handford, “Edward John Eyre and the Conflict of Laws,” Melbourne
University Law Review, Vol. 32, (2008), pp. 822-860.

" foumhasdidinnwiluag Philips v Eyre & massnquindengmunares
danqu (lex fori) iuamimeifelusiazidafifesdusznousnsuszina see also The Halley

(1867) LR. 2 Adm.& Ecc. 3; (1868) LR. 2 P.C. 193,
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[BR]
aa a

Fouluvsznnsfides; manssiiudonduasfinniungmnevosaniuiifiia
nsnsgvihazidia (lex loci delicti commissi) nanade ngyangvesUssmaiAnn1svinaziiin
laifinnseniuldnsnssvinduliifiaanuiia (Unjustified)

i mndnagansanaglainisnseyive wuliiduasideniugainie
Aealadanuls Suasfezldfulsdoninnngmnevesusenadulasdednliilunsnsesi
azLiln

Feulvisaewsznisasieuliiiuiaunilunsiingmunesnasemaniels
nalnnstatuuisnganevesvitu Willes daaonndoafuvinu Wachter fiiiuin “nguane
vosrmafiarzanad (Iex for) dufiunumusiiResdiforlunistmunanuiuindeanda
daunguunesnaszine (foreign law) ﬁ?uﬁaﬂﬁungﬁﬂuﬁaLLf"f@T’g"m

pedlsfinnumatungainizielaserdeudn Double Actionability dulésu
metaseistigilumeufoiduetrenn dluivosninjduasesusslomivosnszyn
aviliaunuiingduasesusrlonivosidemedaiuanusuaivesngmneanda Snitadsla)

aansutunsdianuiuialaeusirainauiia (liability without fault)

(4) wannguaneimunzauiuazsia (The Proper Law of Tort
Principle)®

WennAnunszaavesansieddlueinlisesfuiusssumavesninusu

Holeazidnlugewine o Fudlusazasududeutu msmvunganisielluafaiinlngende

'
a

dnnguanefwanzausuanda (The Proper Law of Tort) Ssdndetuifiofiunsnmey
(flexibility) Tunsuftgymnnsidenngune wazvinlismadennguunailatauideymnis
hasdinlulssduiifinnududouduminmaunadelu Tnsfindndnaniddiiaaniy
Reing 9 Taaimafelelnddndugnsdanniian (most significant connection)
wunAnlunisidenngminelagerdendnngvuneimsnzauiuazidia (The

Proper Law of Tort) Sua1nad Boys v Chaplin® deiiiassfiedsh Tand we Boys uas

" AA. Ehrenzweig, A Treatise on the Conflict of Laws, (St. Paul, Minn.
Thomson/West, 1962), p. 542.

%P M. North, “Some Thoughts on the Proper Law of Tort,” in Contempo-
rary Problems in the Conflict of Laws, (Leyden/Boston: AW. Sijthhoff, 1978), pp. 132-
151.
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$uae we Chaplin \Huyrradguidinguuariigiisnunlulssinasingy Tnelandlesu
anudene Aouiaiuaingdammmiesasud (traffic accident) avnnnsnszviwesduas
waAnfiUszimateam nevdslanduazdaefiumanduindssumasingy uazlandladu
Hlosdnasomadnguiiiofonandeme
mnfinnsanngunasilunisdennguunsvesdangulurmedy masingudey
wnytunuiazsesUsulingn Double Actionability arsménngumnearna-fiminw (doctrine
of stare decisis) Tuad Philips v Eyre nanfe lunisidennguuie Aiadinguazende
ngvnevesau (Iex for) Aengmneasidiavesszmasingy mugiungrnevesan i
Wnnsnsevinazida (lex loci delicti commissi) %qﬁﬁam;]mmslamﬁﬂsuawizmmaam
otlsfimiu House of Lords luvaeihudadiviiadhifiusslomisulaninazléngune
asudaveanoam Ssimuaandemelidesniingunegazifinvessinguundudoulunis
donnguunelusfifividlanduarsnas fdynasings Snvie nsilaniuiiAnasda (locus
delicti) inguitneamdiisnuaniudectude (fortuitous) deannnd uiieasenguas
wnytununazsesUsulingn Double Actionability aruménngunearna-fiminw (doctrine
of stare decisis) usluadiiflfivasuutasiiemsnmsdennguuneluafiasdiadnass iy
ngmnefmnzauiuazisia (The Proper Law of Tort) iileduasesusslevivesgnsdl
Hagiu matmuagaimzidluafazialnsedendnngvuie iunzandu
awidin (The Proper Law of Tort) 1¢suannufisumeaumis wdndsnandsingislusuaes
ﬂamwawé’ﬂwaié’ﬂmsuawizLﬂﬂé’ﬂﬂqw& aw%gam%mgg wossiu® seande’ @3586

s 87 o o 88 g o o = : 89
walen edawesuaus  waz sauiausnglugUresiininwed Martineau v Guertin

* Boys v Chaplin [1969] 2 All ER 1085.

% Article 11 and 12 Private International Law (Miscellaneous Provisions)
Act

% Article 145 American Restatement (Second) of Conflict of Laws (1971)

* Section 1026 BGB

® Article 48 (1) Austrian Federal Statute of 15 June 1978 on Private Inter-
national Law

% Article 25 Turkish International Private and Procedure Law, No. 2675 of
20 May 1982

¥ Article 99 (1) Belgian Code of Private International Law [16 Juillet 2004]
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PBILAINT Widhegafiuanddiiiuing mneduanzauiuazda (The Proper Law of
Tort) esunseessuindugainmeiiedlunfaziinfidndy Ae Article 4 para. 3 of Rome |l

\ N0 =2yoo o N o ~ &4 9
Regulation™ &sleirmualildnguuneve sWsemafilnddafunsinazidnaiign

(5) wannguanemudyvd, giidwun wie duiieguasgnsal (LEX

PATRIAE, LEX DOMICILII or Habitual Residence Principle)

LLﬁwé’ﬂﬂgwm&JsuaqamuﬁﬁLﬁmmiﬂszﬁwamﬁm (Iex loci delicti commissi) ok
Iesunmdenlunsidenngmndlunfiazidaegiann uidedadosusznismiavosganie
\Aeadananifensuiaanudaveu (lack of flexibility) fivanensdifinisnszvhasifialuiin
Tutssmanils lrhdeeanuddlaviornudade wignsd Mafdemeuaznsshasdindy
fidymni (nationality), finfisniun (domicile) vieusiusidiiuiiog (habitual residence) eglu
Snuszimands 1wy Ansdiduaudymavesuszina X Lmﬁq@ﬁ’qLSszﬁumaiﬂviauﬁmﬁ
Useing Y udadnnisvhasidintu wull asdiuldhanwiliaanda (locus delicti) wnulsid
dufertednddnfugnsdias uufosanuiifinaidomeiiatuogadugusssusiby
mﬂlﬁ’ﬁﬂam1&1suaqamuﬁﬁtﬁmmsﬂizﬁﬂamﬁm (Iex loci delicti commissi) gounanstdunis
Yntulomadignsdadldngrnevesssmaiinuduinsusunninisiasda

fa iedunsduasesusslomivesgnad Jvldtinsiuordondnngrneay
&y (lex patriae), winngumaneanugiaw (lex domicilii) w’%awé’ﬂﬂawmmmu?{uﬁag
(habitual residence) wosansdl sifugainziisaluniaziadisfoindugainiziied
Tnddatumsiezdialunsditu q wnflan wandesainnisliganisfeaisanidsngnld

neldtornufniieiiu nande dnldduganizneisewsedugainzienuuniuden

% Article 15 Swiss Federal Act on International Private Law of 18 De-
cember 1987

® Martineau v Guertin 751 A. 2d 776 (Vt, 2000)

* Regulation (EC) No 864/2007 of the European Parliament and of the
Council of 11 July 2007 on the law applicable to non-contractual obligations (Rome
0

"L aendlshdt Article 4 para. 3 ves Rome Il Regulation ufignlélugiuzaesqn
\nzifeases naAe fdnwazdudesniiu (exception clause) vesgainziAsana Article

4 para. 1 uaz para. 2 fufdnwrnzvenanilaeazdenlunievas



39

a

(alternative connecting factors) Gsazlde slognsdivnineidyna, piiduw viieduiod
$aufu wiidy

sghslsinvanngmneaudand (lex patriae), ndnnguminemugiisuun (lex
domicile) wievdnnguanemuiuiies (habitual residence) vesensel dulifiuunnsisiu
ilesann Uszima Common Law uas Civil Law lsiansnsaussiuszuansiruniiinegainig
\Aeasananle Ty Civil Law adednguunemudymna (lex patriag) iuganizifeman
wawen vouzdt COMMON Law ndulvimaudndnyfungmnesugidwun (lex domicilii) vin
Tinnsldganizisamadonluguuuudna milde uiisena smmunsliassosuld
o¢1lsA7 Rome Il Regulation ansnsausziiuszuessimunfisioganzifeivesszuungmne

a

waosszuuld Tngnsendeudnngmneauiuies (habitual residence)gz Wuneeen

Y

(6) nénnguuedsgnsdiidan (Principle of Party Autonomy)

Tnemdnuédnalnnstafuuingmneduifisfidoussloviunma Tugnedld
ngmnetaduunad iWudidennguane uwivdnngynedgnsdideon (party autonomy) thy
uansrsoenlums gl unagnsdl fe fidevne wazyaraiidesiuinlurnudee aunse
anasiudeniadnaglinguunevasUsanaladafuiudefinindengnd

wildumdnnguanedsdnsdliden (party autonomy) fuldtadufunidiiinein
feyyn (contractual obligation) TneeyaeligdainnasiuinesldngmnevesUsundls
Taruiudaisiosdusznousstsema owndyyiinnnanuanadasaiasla vl
nsgausunisdennguuelasadinslavesrdnyniaenndesiuianunsuaiveeng e dnyne
doyayn

Tutltundnnguunedagnsdiden (party autonomy) Lailaldtaduusifieadu
fydnsell Tuafasidefiflosdusznoudnsussmanizulinnudify fundnng aneds
ansdiidon (party autonomy) snnduidesy iesanluarunduaiuds nsvinasdndd
asrUsznaunUsemelinfidnyaz dunanasainnisuszneugsivseninsdseme 1oy Ay

Y a ]

domeiiinanduditlivasads (product liability) duinainnsérunedegnandedudn

Y

YoanueantuI e eUssmansouduansnlignunsnanegianlsana vieluises

I <

Ausuilavesedanmsvhazidinvesgndna (employer’s vicarious liability) wufiia

* Article 4 para. 2 Rome Il Regulation
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MnMsineedsgnineenlulsimsianuvesmuiisnsUsuna vidonsueunne g
Tgndnsludnsiefanisvesuiednsiisneusema usu
wiganizfeludnvasdinlidesldsuanuiouinduganmaiailnddn
wangauiunsiaziamiilaiin nsdvualildngunedagnsdidon (party autonomy)
Fedinltludnuariiduganizierses vistdugainzifsauuumaden (altemnative
connecting factors) #slesunssuseaiteriuaudaneu (flexibility) Witugnsaifivszasd

zidennguInenglidsduiunIsinasiinnleauLes

(7) nénnguuedaduussleviiigaungnsaineiidevts (The
Law Most Favourable to Aggrieved Party)”

gnsdlihefidemeazladsulsslevionngmnela iWudaniddyussmsnis
Tunsinsanmsvirazifindifiesduszneumatsema iesainnsdelsianudemefe
WANTNAIYRINGINEAIEn éﬁﬁ?umil,ﬁaﬂﬂawmsimaﬁﬁﬁqﬁaqmmwﬁmﬁdmawmwm
Ussmaladuussloniungnsddefidomefian (the law most favourable to aggrieved
party) Fainazaoandosiuanuisuakisngrngasiia

upnanmgralunivsleminndidoms qansisdludnvasiaieduie
uwitgynanuuanddlunisian “anuiinseviasdia” (locus delicti) dafinanalidresiu
Tménngrnevesanuifiianisnszvhazdia (lex loci delicti commissi) Wuqainziien
ffifedateslunsinmiliaenadesiusssunAvesnisiasiia manisnszvinazidindiu
vilaAnlutsuna X udanudemeluifnluuszma Y ngmingvesanwiiiiinnisnseyii
awidia (lex loci delicti commissi) axAngamsiertuaousisiui o ngmnevesaniud
ffnnsnszsin (lex loci actus) uag nguansvesantuiiminaruidsme (lex loci damni
infecti) vinl¥nmsidenngranedulognseinguin fufudeiadeunndndlunisianuga
insAeIfnatu ndnngmnevessselaandudsloniudgnsdine fidemedan (the
law most favourable to aggrieved party) asdumsoenlsl Nsgwingmnsvesaniuii

fin1snszvi (lex loci actus) wag nguunsvesaniuiiminanudeme (lex loci damni

* He Qisheng, “Recent Developments with regard to Choice of Law in
Tort in China,” Yearbook of Private International Law, Vol. 11, (2009), pp. 229-232.
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infecti) fidemeldsuussloniannguuisasdavesssmalauniigailildngmuneves
& 94
UssinAuu
o w W o 1k & ¢ 1y a s n
dsuiseryosiin “Hulsslovdungidemedian” (the most favourable to
aggrieved party) 4 g@nwfiuinhavanunsafionsantalu 2 udyn nande Tuninisimue
yAnagaRasuRaiionudeme uag Tuudiduiuanudeme
lundvesmsfivuauaradedesuiiaiiieAandenietu e sainildie i
nseininlesidessuiialunudevmeianely Tuuiensa Wy aAnufuRavewedennig

3 a

nsxaidnuegning ¥3eANUTURATEWIN1TIINMTINaLEinve LY UAAaTIde ISy

a A

Anfie wedkaziunuiulilafinisnsyyidldveumengrunausagnle wiinainnism

v a

anrafiesTuRAluAndsmeNaduasasldomelilaogaurias

Pt

Snusznamilafelunisiigatianuda (proof of fault) esanluausuiiauy

fuguanuiia (liability based on fault) msiigatiauiadudeulvdrdniunisiiay
fnuniyanaladesiuiiaiieasin ud “annuiin” (fault) Wuesduszneunisluienle
Fnsei msfansanuazfigaidalavesnsshdadubesiioninn vasdriumnduniy
Suiinlneinsanda (Strict liability) v3eanuivAnussanifidoduiusuanuin (legal
presumption of fault) uédn msfvuaeuuRnileasiinfazildlnede
Tuwisuauandomes nquuneidudssloviundidomeiian (the most
favourable to aggrieved party) naneifuannuveusssalunisusdruruaudened
gdemenzldfuannsianda iesanndndemeiifidemeatleuaedsiifidome

Ussaunannguaneazidla winsimuaandeneauanuduase (actual damages) waz

# gAnwiuindornuAnvendnnguneve ssemadaduyselovinaaun
Ansdidefidems (the law most favourable to aggrieved party) dlndiAssfuanimii
Y99 AANTI915E 03, MM wasgiie Jafiuiuuimislunmsdenngrngluaiaziiin ulfay
o1fengmnevesanuiifinn1snseviazisia (lex loci delicti commissi) ifuqainiziien
Fdesinnud1I1 “antuivhazida” (locus delict) Tnsdilsfansdunsosdidomeainnn
sehaudn Jafuanunsuaeangmneastydine Wing mevgn wasgiis, n1sdardu

wianguue ndnlureInguuneseninelssnasEunafyAag LagAasulensys1vUyla

a

Jdansiaduuisngming wnsdnsiy 2481 Sesunasy, (nseuas: wdm, livsingUa
), w. 272,
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Andeveidsaslny (punitive damages) Sanuuansnstududuiuigann siliaade
anifiosiasionn’
Hegansdennguinslageidogainziiemamdnn grane idudssloviun
fidumedian (the most favourable to aggrieved party) s Anduluysemeadu Tuad
Highway Administration Bureau of Gansu Province v The Yokohama Rubber Co.
Ltd. ™ wrer LU Enhui gn$naves Highway Administration Bureau of Gansu Province et
Tudsenadu dusasudvasugdnesntUluifiau Usingindeswmindsdielassidneen
Jumnlisosudidenisaauauuazsudiiuiune wie LU Enhui awdanume erssasud
fudanandadumeliAnauidemed iunissusesanimain The Yokohama Rubber
Co. Ltd,, Sfyenadeaansdeulussmadiu &l nguuneasdefiisadesiutaifiaate
Teiudannegmeldngrineasiinvesassussing nannfe sresnouddudududiily
Uaenste (defect product) fanaramdnuaziusesnmnmlnegusznounslulssmady
vasrfinnundemeiislulssmaiu mauisssmaiuisfoudeniaglingrinevesussna
Ta Tnemnidennganevesusemadiu amnusuiiadananezduluau Japanese Product
Liability Law Fafvunanuiuialilaeinssaa (strict liability) wasimuadndeniede
adly (punitive damages) 15 vnsdinguanedu nsdiiifudosg TRmamisiosouy (road
accident) %ﬂﬁﬁwwﬁmﬁqaﬁmmﬁmmwﬁﬂmm%uﬁmuuﬁugmmmﬂm (liability based
on fault) mausisussmadulsvduen “vénngumnevesusemadaduussloninngnsding
fdemeiian” (the law most favourable to aggrieved party) iefiansanudringidome
wgldfumsduasesuniignainnislinguanevesussmadiiu wazaginligidemels
Ustlowdannninislingmneesussnaiu aadslingmnevesssmaduuusonnaad
nanmdgmdrsdunansdifuituenainanurainvateludesdaseaisg
anufuiaiieasifinuagludosandemevosusasUsana Jaduiymluwivesngmngans
Unyey mwwaWﬂ‘wm&JlumiﬁmummLmzﬁaﬂuﬂﬁamﬁmadLwiazﬂizmmaqﬁlﬂuﬂﬁ]ﬁ’a

drAgyUsensnilaivilinalnnistnduwiangnainelusesasdn liiussananm

* JY. Gotanda, Damages in Private Intemational Law, Recuil des Cours,
Tome 326, (Leiden: Nijhoff, 2007), pp. 394-402.

* Highway Administration Bureau of Gansu Province v The Yokohama
Rubber Co. Ltd., (2002) xi jing er chu zi No. 074 [Civil Judgment No. 074 (2002) of
Economic Tribunal of the Xi’an Intermediate People’s Court].




43

1.1.3 9rnuusnawidiien (Nationalism) unguurnginiaies
(Regionalism)

17

witearuAnimenistaduuingrangasiindume ingusvasanazsundym

o
1%

JoiinassiiieteatungrunevesvateUszme welinsusuldngmuie fudfduiusiu
& a a Y Y @ = 1% = o | a X =~

Julvluiiamadiediu ndunaneiluhenunenuiazuidaymviiailugnisiniuvesdn
Uaymmils WesmnusazUssmadinsgluuuresmsmanusiuassylae (SOVereignty) vl
nginaeiinaaen1staiuwienguunelusesasilinvesuiazuseinaiianvasinaneneiu

97 o )~ Y | o = a 1% ° a da
aaﬂlﬂ LL@J"{]gllﬂ']isUﬂﬂULL'VNﬂJ;]‘Vill’]EJQULﬂULﬂiaQQJaﬁ‘[,Uﬂ']ﬁLLﬂ;jigVﬂﬂ']iVﬂa%Lllﬂ‘V]ll

'
1 A

4AUTENDUAIIUSENG WALATIAINAIIUDILAAZUTENANG UL SUNISHAILNTUA 8 RANS

(% [

funnsnatueghaiiifodrdey dausingldandemnudaludeaniznieluafondas 7
UssantnesudlesuanudeslumsimuagainizielnsUssinesian fuandaiudy
Fruauann vililidasnsoudledgmnsinfuwingmnglubesandaldogiauiiass
Tuvauzidsliannsailindninusinstaiuusianguane veausazy szine
Julvlufienaieatuld fauinismsdauiinadiniinduilidyminisdafuums
ngvanewaudndady Wedaulaniuldanuddydunisnundudsavalussdugfinng
(regional integration) ws1zArdsieusslomivesnissauileduunnndinismetugiung
o5Ulne (sovereignty) nmevdsasasulanadsd 2 (World War ll) Fainnissiunduszine

pdausn Ao “annglsu” (European Union; EU)™ &y naAnTuvesannnglsUiioedild

[V

) a aa & alal I3 | & | 99
gnsrAUlaNIALUNISNANAFUNUSNL 29AUTENBUAIIUSUNAU U E19UIN

0. Kahn-Freund, supra note 71, pp. 36-37.

’ rouflagiinsfausnifuannimglsuisulutlagtu nssmngudsnannd
anuzu “Usssnauglsy” (EUuropean Community: EC) dudndunielduiunmaniaidies
waziasugnavosszmaluglsy 1wl a.e. 1952 Uszneuludeusznauglsy 3 Usswinu Ao
1) Ussmneuauiunazivannanglsy (The European Coal and Steel Community: ECSC),
2) Uszwmmuaswgiaglsy (The European Economic Community: EEC) way 3) Uszanau
wdssnuusnagglsu (The European Atomic Energy Community: EURATOM) Taeiaann
UssinaaunBnifies 6 Useine aunssianievdanisuensfwosanimiasugionasdany n1g

swdlusgduuszaanglsuldifmuinisludessduiiinnsanivun “anamglsy”
(European Union: EU) dulnsawusdaeyrsunaniwi (The Maastricht Treaty) vialsamnamn

o
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Wlamsvirazilin e shusznaud1aUssin ARt i uduiunnn wanginaeiin
mumstaiuuianguinevesUsemeluanameglsuiiieesiunisinasilinduunnsingl
Judunieduifoniu wiasUsemennasimunainizifie e isaadaiuiimungiuanin

H1PUVDIU AIHALAAANAINSAINAITAITUIRNINWIARTRF1IA LT DL A5 R ITY fae

=

daiudslgminalnvesnistatusingunsvessazUssinaau@nliotauddaymlaies

1%
a )

Snvsgainlinisldnguuneliidululuiianiafesdu Fsdanansenuseuleuisveanis
waeudnewas (free movement) anamelsuissndusoddnalnlugiuzesdnisiniess

(Supra-national Organization)'® vesmu uazlsusznnaly Rome Il Regulation® g

glsufigrugiduesdnisseninssimaniddnwasiane nanfodu “osdnsnviless
(supra-national organization) eusslewiilunisadisarusinfiodunisinluniely
Usvanaw (Qeneral obligation of cooperation) §ssfudesiinsuusassuazimunvauiun
yo98 uantdiszuineUssimaaundnuazanamglsuidunisianag (attribution and
conferral of competence) HYaguanamglsuusznaulusheyssneaundn 28 Usvina See
also G.A. Bermann, et als., Cases and Materials on European Union Law, 2nd ed. (Uni-
ted States of America: West Publishing Co., 2002), pp. 3-6.

# nmsitavnmelsuiiulunglunisdaaiunisdnisasuangluanainly
guAanIngiAes (CUStOM union) naesauulevisindeudeas (free movement) szwing

fuluussmaaun@n wu nisinuanaawanu (Schengen Accord) ieeygynliuaaaiil

Fyrivesssmaaindnannmg lsuamsaidunsludassmaandnduldlaglidedd
wilsdoiduma (Passport) vauiyaraiimnanuenngussnuidediuudafaimisaiiunis
serinanguussmamainulalasends Schengen Visa atiuiien suidunisindeudioyana
Tneiad (free movement of persons) dsdswandiliAnmsviasiinfiigatestunguune
vosvangUszne WumnlvimavesUssmaiifiansanaivszaudymilunisujifogiaenn
w annmglsuiinalamangunedelidnuaziamzuazimunliiannmelsy
wafluausua (COMpetence) fusneensinamnanysemesundnluuiados ilelianuse
aviufansidulumuingusyasrvesannnldlaeazninsinss Insausdyyrieienis
usmsevesannwglsy (Treaty on the Functioning of the European Union: TFEU) 14
Fwunvousua (Competence) senidu 3 dau e 1) vousunausitesdines (Exclusive
competence) 2) seusiunadisanninglsuazUssmaaudnansdisaudu (Shared com-

petence) uaz 3) vousiunafianamylsudvihiiaduayulszimaaundn (Supporting
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nguanetengy (uniform law) e tadulidsemaanndndedldqaaniziieininsgiusg

e shedEmstananlevinlitgmanilidudunideduieaturesngunusiindenis

Infuuinguaneludossdavesannmelsununauly
Tuwnigfianamglsvvszavanuduiaudymmsinfuwianguunsluies

a o : v 103
azilnlagendenguungiensy (uniform law) aeldnalnaesnguuneanam GRIYA

competence) Insusiagveusunaseiisuuuuuas inguszasafiunnsnsiueenly wagiiels
aonsusumssuiufamaniuvausiunaiies ananglslaiunsnardunisnseilngiien
(unilateral acts) Fafanugiiunguansdnfusesvesananw (secondary legislation) 1me
Article 288 TFEU 1t6ruraaunnwlunisesnnisnsevindneiden (Unilateral acts) 14
Usenaunae

Regulation #e nsnsgvimesanamideadafuidunguunelaenss uagdnly
wnwdt (replace) nguaneneluvesusemaaundniiui

Directive fio nsnsevirvesanamiailanusdunnujualisameasudni
wuoannaaluliduuuamslumsussnealdngrne aneluuszne Tnous Directive v
fanmdaduusilinnuddyiunadns (result) Assimmaundnagthludeduld Falaidain
Tnswazguuuvlunshlly

Decision e nsnsgsiwesanamiiidnvuzdudidaduanesdnvdnves
anam uslanmdsiunslameansaliiieides

Recommendation #en1snsevinvesanamluguvesduuziiaineadnsd
RendestuFesilimuuziniu uas

Opinion #is nsnszviwesannmlugduesnislininudiu Ine Recommens-
dation uas Opinion dulsifiesdu (no biding force) sevszmaesnin

% Requlation (EC) No 864/2007 of the European Parliament and of the
Council of 11 July 2007 on the law applicable to non-contractual obligations (Rome

0

.. van Calster, European Private International Law, (Oxford and Port-
land Oregon: Hart Publishing, 2013), p. 3-5.
" Aagisssuusyszanauglsy (The Court of Justice of the European

Communities: CJEC) asidimnuifaanuin Uszvauglsy @anendaiamumndu
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ﬂizmsﬁﬁﬁ’zgﬁamivflumiiamzjﬂuszéi’ugﬁmﬂuuﬁug’mmmgmw (law-based
regionalism) mssamnguuszsnmsiusziugiinindug ndulilldlinnuddyiuausuile
mangnneslunisundymnistaiuiinguanewilain lnglangendey a1vge1au1ain
Anudunnuazinunislunssunauve 19 1deues

audou (ASEAN) wie aunandszumduraeidenyiusenidusld (The
Association of South East Asian Nations) resstiunield Ufsyangunw (Bangkok
Declaration) nngwdslsiuasuunlitedn Ujyarendsu (ASEAN Declaration) wie¥ud 8
Aunan w.a. 2510 (p.a. 1967) Tneduanmsivsunaasninniods 5 Ussne . anevddldd
Usznalugfiniadnsauduaundndn 5 Uszaner villuyuziondouiinaiifuguuuulud
n.ai. 2559/ a.a. 2016 enFeusznevludeussmagindn 10 Uszime

anvaiiliiAanisrudiduondouinananudndunanisniewas i
WiTugna MevdsnUssnanisqlugiinaieeariueenideddlafudasninainszuey
o1anfiaudesumang Funnsnanseunsessemanuinegve1uL TuyusfiusasUssmads
laannsadanistutlagmearnusiuasnigluresmuld Afesssaunngnadunaasugia wag
sdyfudammsidies Ae asnsundu (Cold Wan)'™ wavévsaouiindas (Communism) e

AeUszauiumaUasunlammediauagegunse Useinadnaqlugiinnaelengiueaniaes

avnnglsy) fszuungmnelanzvenues wensemnainUsumeaundn See van Gend
& Loos v Netherlands Inland Revenue Administration, Case 26/62 (5 February 1963)
% 30 UsunasulafliFe wuaide HAUTLA Genlu$ ualne

150 ssimauslusngasnans Tl wa. 2527 (7 unsieu o.a. 1984),
.. 2538 (28 nsngaaw a.e. 1995), a1n waz ounns 1wl we. 2540 (23 nsngrau e,
1997) uay A 1wt wa. 2542 (30 wwroy a.a. 1999)

% 99,8 wa. 2559/¢.61. 2016 Fsendeudinandsguuuuns 2007 Cebu De-
claration on the Acceleration of the Establishment of an ASEAN Community by 2015
anuzveslszmafnes-aan dililiusamaaundneondou ulzuanannudiusvard iy
aundnansausiidoununiius we. 2554/a.a. 2011 udainu

71 . Jones, ASEAN, Sovereignty and Intervention on Southeast Asia, (Lon-

don: Palgrave MacMillan, 2012), p. 37-40.
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v

TagsUszauiulgmludnuusiiediu JslasungulussduginatuiendleUgymdingn

.« 108

Ty
v ! IS IS < 1 a o w | [
Wauin1sanundevese ndeudullegreliddu wiludrwsnaziduany

Fudeludnwariligndauaznimaluszeznanaunnirazsidunissudlusgiuginie

Ll L1109
(regional integration)

v I O W dl ° = ° 110
UU@QLL@Nﬂqiﬂa@ﬁuﬂ"\]gLfJULiaQGUaﬂﬂ'ﬁﬂ’]ﬂu@L{h‘wuqEJ‘Vﬁaﬂia‘UigﬁlgnanUﬂflimqﬂqu

Wiuldannisiinsansiavatsvesendeu (ASEAN instruments)

nsesUssmAaInedeudasnsenszfuauiudioann “aunau” (association) wifu
“Uszanmu” (COmmunity) §sladnsdnvinngUmsewdeu (Charter of the Association of
Southeast Asian Nations 2007: ASEAN Charter) 4w wiie3uit 20 nga3nieu w.a. 2550
(.61 2007) ngsendeu (ASEAN Charter) uenainaznedsliondeudianinyanan
ngwne (legal personality) WuesdnissewinsUsuimeszwinedguna (inter-governmental
organization)' "

(% v 6

DA WRUNAFUNUS A UN 8 UBNDNTIULAD SIAINUAANUFUNUSTENIN

[ [

08f o A o : -
a1iug alladauna, a1gsutuanuduiusnsngmnelunguussnagainn

o v a ¢

wazmrwduiusasuanaudeu, (Lunys | dinRuiurinedegluivsssunssy, 2539),

u, 1-2.

109n o ; b AR AN 3
e fusnnsel, “anuduiusnisiungunnevesUssnae dey, ganiu,

atiufl 2, 99 32, @uraw 2528), u. 29,

10 Y nanandananldiindeanidiosianmuyananangmne (legal per-
sonality) vesendeu ilanuzidussdnissywinauszme (Interational Organization) #e
\Jugmsaansaungmnesewisuszima (Subject of International Law) flazanunsadiiiu
Auduiuslunaserinslssinaiuntsusnedeulavsely

ag13lsnA AnulussdnisseninsUsenavese@euluganeuinginsendau
(ASEAN Charter) ansnsafiansanlsanesduszneuiiddny 4 Uszns eud 1) nstisssany
rossesrmslasausdoya 2) nsflesdnsamsvesamnau 3) IWsunsedstuneldngane
serinalseng wag 4) maduiifynaaszrinssuna AdvEuaganuamisaniungmng
syisUsene Wsngnisinszianmyaramunguane (legal personality) vesendeulu
ol lngiududa, “ORgsuasdadengmneifsafunmsiausdygnaznsujua
muauddygrvetondoy,” Anerliinusundudadudn auzdfaians umineide
sysuenans, 2528), u. 64-90.

" Article 3 “Legal Personality of ASEAN”, ASEAN Charter



48

Ussinaandndefunieldnseuresendou Snldinisdnssesdnsseiusguuaionden
wnnwanwn (ASEAN Sectoral Ministerial Bodies) #ushuau 3 esdins witefwmnsisazden
Tnswesauaznalnmssduimeesendou Ussnoudae

1. Uszwaunisidiesuaraituiuasendeu (ASEAN Political-Security
Community: APSC) fi¥nquszasdvesnisdniuaruiieiaiuairsduininuazaanud
it snmmensileslusyive @ naenaumssiseinwfilnaeleay Tueendedldain
91sTiile LA MBS UazReUAUDIADATIMEANLTuAIanIsilesrase T eulumn
sUKUY nstaseUsznaunsidesuazanuiunsendou (APSC) Feitumumlunisimun
ninmuagafeuiniuvetedsuieoiussmaaininazamsoudludofininsznineduld
AL FUATD

2. Uszmauaswsioondeu (ASEAN Economic Community: AEC) fivng-
Usrasdlunsasananaiien (Single market) uazgiuntsudniden (Single production base)
naBAIUNALNANENNYRIR T B UlUNSWYITUNI0ATEERY NTIUIBAIUALAINNNITAN
wagmsasunelinAnvesnisindoude.d (free movement) vesdudn (goods) u3nns
(services) wagnsasnu (investment) saustanisiadeueresingsia fussnouiundn 43
ATy uassany AldsuauarninBetu wagnsadeudiedunuiiaiteiu

3. Uszneudenu-Yausssuandewu (ASEAN Socio-Cultural Community: ASCC)
finqusrasdiiioaiesndnuaiondou Tnemsduaiunissenuanumainualsnig
TUUTTIULATNIANYDIHNA

nafnTuresssraLTeuiean uasmsinausuuuurese nBeutiudma
nsgnvegandensindAduiusifesdusznausussna Tnglangnisdniunisg
waoudneas (free movement) Iiduluniuinguszasdvesdszmauiasugiaondou
(AEC) \ilosanedoudadiudanrmddglunsivdninusiiievdnguassauazueieniny
susomsnumsliuinsserinsussmasindnininndfieaiusnsalfigniusmnamnas
IwennsAiusnis (General Agreement on Trade in Services: GATS) 3sl@dmvin nseu
anuanasedeulnsasnisusnis (ASEAN Framework Agreement on Service: AFAS) wsf
nseuamanas AFAS azifuifissnsimualundnns usfidugasudulunsaus ey
Inquszasdlunimindeudnoiss (free movement) vosendou lutlagtuedoulsdarinns -

AT MU lUAIUTITas B uALAL 2 1509 Teun

12 Annex 1 ASEAN Sectoral Ministerial Bodies, ASEAN Charter
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1. anumnasedouisnenisindeudreyanasssunt (ASEAN Agreement on
the Movement of Natural Person: MNP) sfuannilveidends “anumnas MNP” Tneaana
anas MNP fsruslsiussinaaundndninsstegnituianiziite Aivunsoazidealunis
oy nliyanasTINM AR dYMAvessHmAauNIndu amsaitUssna uazininegiiu
nsthnsld uitlaqiu anumnas MNP azaseumquiausiiissypnainssesiugefiazidann
Uszneugsiafisstiasiluniauinisuazmsasyuidios 2 Ussian fe fiisaundoumagsia
(Business Visitor) was flougheneluusem (Intra-Corporate Transferee: ICT) finw Tneg
\WomBoungsia wneds yarasssuadmininlulssimalveiionisinseniafiu
3909 nadfndedaya derns-uinis maamumiﬂszsqw%amﬁﬂc??aﬁqiﬁamﬂuﬂizmm
aundn dsleunsoygalimiidndunan 90 Ju uazauisaversesnldlede 1 U doug
Toughoneluuitm fe gninslusefuduims dimn1s videfiernyuesudvnlulseina
audnuildaldghodntszdluamvwesuidndingn Tusnsemaaundn lngaglsfuns
oygwlintdnidunailitosndt 17 wezannsoldsunisvesnalddn 3 ads afsazl
Auld

2. dennaswaniuiiuiuvesendeu (ASEAN Mutual Recognition Arrange-
ments. MRA) mssuusesnu duanilveiiendn “Yemnas MRA fuussany” sfituiile
duaTuuazsngauazainlunisindeueiaiyanasssunluuiunvesglruinsinaw
(free movement of workers) uazanguasselunisiadeudioitnluviaululssimaanndn
9u Tnefiuszimaanidnazyinnissauduimusquantive sfliuinsindwluudazans
Jagiuendeuldvihnmssusesnuaudfsiuiulu 8 avdvdn Jsznaulusie ransu

114 115 0 116 AT o A8 o o <119
weru1a an1Uaenssys N13d1939 WNNY  NUARNNY  UNUYY  hagymang

o

"3 ASEAN Mutual Recognition Arrangement on Engineering Services

"4 ASEAN Mutual Recognition Arrangement on Nursing Services

"> ASEAN Mutual Recognition Arrangement on Architectural Services

H8 ASEAN Framework Arrangement for Mutual Recognition of Surveying
Qualifications

"7 ASEAN Mutual Recognition Arrangement on Medical Practitioners

18 ASEAN Mutual Recognition Arrangement on Dental Practitioners

"% ASEAN Mutual Recognition Arrangement Framework on Accountancy
Services
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Frdiondion . Wliaudid fynAvesssmantsannsaluvihanudugndislud nussine
wildldednaznandaty

TutSunvesnisadeudiead (free movement) vesondouiulalladiienis
wdoutheiasussen (free movement of workers) wunsransisaesatutnedu Tudmves
nsndeudreiadaud (free movement of oods) sevinsussmmamndnendeuesfiiy
Fesiildzunisienlaldifuegrsunnilosaindamansenuegasunsidossuuiasugiauas
nafnsgvinaussmaaundn Tud . 1992 l@finsdavindennasseuuansiiauniani§d
wiiuwesendeu (Common Effective Preferential Tariff: CEPT) aneldnalnanumnasues
wan1sduaiondou (ASEAN Free Trade Area: AFTA) iilerfwunszesiiaiuasdninnd
AannsvIivedumdwssmaanne ndeudiosusuanliivindy vilsanunsadiesnuay
thidAuddstunadeu CEPT sewisdsenaauinldlagunenuasnisiiafunian®
wanantuuds Tud na. 1998 endeudildinsdarinseuaruanasludennaseouiy
swriuvesendou (ASEAN Framework Agreement on Mutual Recognition Arrangements:
MRA) luidosdudn ffuanidveidendt “Gomnas MRA dwaudn" dafusasnisanguasse
namsdiilildn® eduadunazdmnsanuazanlunisindeudeiaiaud (free
movement of §oods) TnemsSusesaaemtAsmiuluduidssianaieg lnedagdu (w.a,
2559/a.¢1. 2016) oo uldussgdonnas MRA frududiuddwiugunsallrdiuas
Sidnsetind - nanfnmiedesdens Sy szmrinenisdnvinidonnas MRA dududn
Snnanewiln Wy wansmsien (pharmacy) wazewnsdnsasy (prepared foodstuff)

NansEnUINMsENaiNgULUUYeIe I FeuiuAR i viAduiusidesdusEney
fUsTinARuInT wana1nn1sTaziinnrundninaeiialudediasitgniiiedn
peAUsEnaumwsEmALd naadoudeaiusaau (free movement of workers) dvdsna
Tngnswiamuiuinvosuedainnisyhazidnvesgndns (employer’s vicarious liability)

iegratu neladannas MRA duusenu wazaunnas MNP desleniadsgndnenseyi

120 ASEAN Mutual Recognition Arrangement on Tourism Professionals

2L ASEAN Sectoral Mutual Recognition Arrangement for Electrical and
Electronic Equipment

122 ASEAN Mutual Recognition Arrangement on Product Registration
Approvals for Cosmetics
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azifinfiszinands wiuiedreegdnUszinanis vinldmanuiuanugseinlunisiden
ﬂa‘wmaLﬁaqmﬂmamawiumﬁqmLmsL?‘im%ylﬂawhjﬁmé’mwmﬁa&hmafﬁmm

ynuginnufuadenundemesuinandudilivasade (product liability)
tuandntuduegrannaelinmaindeudieasauda (free movement of goods) &slae
syumAvensruunsrardudifuiduneusaunuastnfounserilunaneUssine
liAnesdUsznaudsUsumnalunuies (PEr se) aQLLﬁaﬁu gouagnisiuiuaudeved
awdatuandennas MRA fwdudmesendeuduu

Taesnsiidnedu Aedanunsairusuiiniioaniniiiesiuszneussusene
Feamintunielduiunvesendou wardevdwadenisiivuadndeomeiiieanin us
esandssmaaudnendouudazUssmaiiauafdonissivuasiuiudidens
(quantum of damages) dsinafusensann dnwazdsnanliqdalignsdisianesmende
nalnuasmsdnfuuisnguingludesasdaduinieadlelunawamamussloviannisinom
funazthafuflesfesfuiioummiusslomisandn viensinmiluieiFunin forum
shopping™

Mnmanadanateiy ssiuliiiendeuszussautiymiongnuned
adududeufuegraun alumanguinezdfos uazufondoussianunersuaing
Laﬂﬁﬂwaisumqﬁmﬁsﬁmaqlzs winalnn1stnfuuanguuedtnlgasilinvesussmaaunan
odpundudldiaunmy uonandulsseue wiewmesddlifivdnnnsuaznginasisaufu
Aaumstaduusianguungludesazidia (ASEAN Principle on the Conflict of Laws in
Torts/Delicts) dsl4sauifurisusznaun nsendnalnmsszfudednan (dispute settlement
mechanism) vuitugiuvesnisusziduszuew (conciliation), nnslndinds (mediation)

1 RS, Wernham, “Vicarious Liability in the Conflict of Laws,” Toronto
Faculty of Law Review, Vol. 34, (1976), p. 50.

124 : = A NN A v = = =
Forum Shopplng e N1sfgnsadinmiuadladienngrane vi3e Laenma

wielvlalinguunevesssmaiiduuselominnnuian Tnounsiiinainland (plaintiff) 3
Jurhesuilesad 1Jurae forum shopping snnninaziAneaindas (defendant) viegnsdl
du see also C.A. Whytock, “The Evolving Forum Shopping System,” Cornell Law Re-
view, Vol. 96, (2011), pp. 481-534.

2 | inn Chun Hung, “ASEAN Charter: Deeper Regional Integration under
International Law?,” Chinese Journal of International Law, (2010), p. 822.
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126 Y] = = g
) awmnginsendeu Falifidnuanianan

aaenaunIsidAunansiitndede ((ood offices
ms (non-justiciability) gexlsiamnsanevauesienissunguuesendeuls vhldnswaun
wanngruemensiaiuwinguinelussivendeuliaiuisaiiniunisindeudees

(free movement) fidsnaliAnnshazdinfiflosdusznoussussmeald
1.2 Faguszasalunisdnen

wimsfnenistaduuisngringlusesasiinznglasunisfinuuiwd e
w.a. 2042 Tninendnusluide “nguunefilddeduivanlaniidnuaeszninslssme”

[

o ¢ av 121 2 v o = a =
Y UNENMRYANBA NTIALLUTY 50\71@ Wmiﬂﬂmumﬂmmzwqwa maaﬂf'\]UﬂJ;]LﬂiusﬁLu

nsidennguineloiinnsiasfinfifdnvarsisUssmanasssnnvosganziend
I#sunswensulndtniigniunisvhasdialusaetu egndlsfou nerdnusaduililals
awdndayunsinulundituil (area scope)

Tud w.a. 2556 1dinsd@nudnednusluide “nguuneilidsduiuasde
melduntygRvedsu I nadengrunsesamsouasnguuneiwesiu” (Law applicable to
Torts/Delicts : implications on Austrian, German Law and Rome Il Regulation) Tne Mr.
Martin Fuith™ aneriwugatiudlddnudengmneiensu (uniform law) vesanamelsy
#io Rome Il Regulation TuiSewansznuarnmsimuaammizieadisdfuseyssinaaunin
TnewasinwianizUssnaeaaede uasdsunasosiumiiy

ety ngUszasAvesmanudmiuinednusatuieldu

L ielymsunginasinstaduuisnguanelutesaziinvesssmaauidn
91d8u nanfe UstnmAaunIneBeuimungainiziiedluadazifinliinedls, ngunosi
fanaviluthytureslssmamninondeuiogesls uingunasidnaniaenndaafiy

nsinafugUwuuvesUssmatedouiieda

126 Article 23, ASEAN Charter

T onednun RSamziUnse, “ﬂgwmaﬁl%’ﬁaﬁuﬁuazLﬁmﬁﬁé’ﬂwmzizmwﬂiz-
wet,” (Inendnusumdudin auyliiaans guiasnsaiuminends, 2542)

% Martin Fuith, “Law applicable to Torts/Delicts, implications on Aus-
trian, German Law and Rome Il Regulation,” (Master of Laws Faculty of Law Chula-

longkorn University, 2013)
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2. viielimsrununensuitymnisdatuniinguinsluiosasidialngede
nguunetengd (Uniform law) 373smsustigmesnaniegodails uazngunamisananide

duasumsanfunulugiusnissunguussmeassauginiavesendeulavse
1.3 vaunnsiin

nsfnunsinfuuiingrneludesasiatuivsmdiuuazveuiunnisinui
nerne feluwsiiud (area scope) iffesannusagUszine vouludluseauiinim sl
FnsuAtgministaduusisanguuneiunndiuesnluegieiduddy wazluundiion
(material scope) lsidenduludiuvesnguuneazifin wagnguuneinsaennsdnfiuums
nyVNY Inefnusasuisldiiaveuannisinwmas lasduuneanidu 2 dw Ussnouly
el
1. nsfnuiluudiiug (area scope) 3mnﬁwuéaﬁuﬁaiﬁﬂmmisﬁﬂﬁJuLLm
npmngluFesasdfinanglungulssnaendouriitu Tasasshnsfns s udouiy
Fsuidgmnsdniuwiingmnglubesasifinvesann melsuiedusieganisuitiym
TuSouferiudsUszauanudisa
2. mnsdinwlundifown (material scope) Fsazutsnisfinueanidu 2 @ fe
nsAnwanntym waznisAnwniauAteyim
1) msfnwanmdlgm nanfe msdafuwsisngmnglubesasiia
lagaginisdnwianizdddslunisldnguunessussmalaenalnnistaduuang vang
amngifeiunstmungamaforludesnadasinu ldinseglusvosngunusiddy
nguane (rule-based) ve dunginamidilaldnguane (non-rule-based)
Inerdnusatuiaglidnuiludniidunginasidesdu (preliminary
rules) vesnsdatuwsinguang Faldnvasndufiedads 1oun nslidnvasnisngmneg
uridewienss (Classification), ns3fiadedessiu (Incidental Question), nvséowss (Renvoi),
msnandnarigangrunesnsuszine (pledge and proof of foreign law) nasnaulsils
vimsanwiansdatuuisengiuraea (Conflict of Jurisdictions) wavnsiusesuazdadu
auffinnnwAasisUszna (Recognition and Enforcement of Foreign Judgments)

L

Ingrtnusatullaglaiinisfnvilenivesnguuiean sty s

]

v
=

(Substantive Law) TuSesaziiiawiieUsyneunsimungainmeiieafitdussansamasdu lng

LKALAWIINITANY RN LS DINE NN AT LUVDIANUSURAINDAZLTR LazAILSURALND
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azfiaanudos 2 Ussanieilonainduainnismusvesssmaueidou nanfe
Ausuilavesunedannsyhazifinvesgndns (employer’s vicarious liability) wazaau
SuRinswAnandudilivasass  (product liability) sausfaazsinis@nwnisimun
Andemeiioanda (damages) Geszwine Common Law wa Civil Law fuflenuuandis
AuogeiliudAy

2) msEnwmandliym namde Anwidnvaznasluuurengmng
wngv (Uniform law) 41 fignwasdule wasfitguuuy weiludeiauouuglunisuidgm
ns?afuuinguringhmeasdalunguussimaendeu lngazAnvidSeuiisungmaneien

sUimemsdnfuwisngmneluisesavidavesannmeglsy (Rome Il Regulation)
L4 Tandidenshnen

Wendnusatuililandidendn fe “nisdhduuninguanelusesandaveingu
Uszimae ndeuludoguldudn umnzauuazaenna st uiuuIN 15 NaIALS AN 1IN T
TnadusUuvvesseripuendeunioly egls” Inellandiduges Usenaulumedgmi
Tdesiiarsan 2 Uszns laun

1. ngunasilunisidenngmane (Choice-of-law rules) vesussmeaasndnendeu

o w a dl

Waianstafusiingvangluafasiindusensisiuvegelitedfy Ineddmnuansneiuy

o

&

flo
1) anusvonanmuisluafasiiavossumaandne ndeuduiiis
fegluguvasngunasididunguane (fule-based) wazidunninasidlsilingmne (non-rule-
based) silmirunilunisidenngmnelusiazfindalesegivssuungminenelulszne
GHERRIGE
2) nnafusganiziedluafasfinnesssmaainine nisudud
AULANANSAY

WeownUsewmaamnInandeulasudnsnaainngruneveussine

' v
[ I v v a

ngfumniwansnaiunadalszuunguanefiunnsisiu shlfislefiansandonnuAaiidenis
fvunainzifaluafazifinuszneuiutenruAnlubesnuiuiaiieasinvesussine
audnodeu Malunsdlnnufuiinaundninasiinly, AnusuRavewed1aInnnTIii
azifinvesgning uazarmiuialuanudemesuinanaudilivasade nasnauns

MruAILILALEseiDavin asnuIniaUwans1eiusenlUunudAISYewRasSEUY
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ngvne BuhliAsanaliidusundsdudeflunsuitymnistatuwisngruneluFes
azulinlue ey ﬂgﬂul,l,dsuaqmiﬁmummmeﬁlmﬁlﬂaaﬂﬂé’mﬁ’uaiiwm@su@Nmm%’uﬂm
Weaziiin wagliaenndosiunansgnuiiiinanmsnunguusznay

2. msramfuuAtymmstafuwisnguanelunguussimas oy duiilesann
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unUyn9uiu wazdinso1dedsnisuddemnuunendiu IneUsesnaduntna nduus1g
widaynieiuesmues vililianusaudlaymnisdnfuwingmnglutesasdinduin

nNsinafngUkuUTesssrIALedeulAog19uTIRSe
L5 auufigrunisfinen

3wa1ﬁwuﬁ‘aﬁu5ﬁamﬁ§wwé’ﬂ fe Jymmstatuwisngunelubesaside
ansauilaldlasordengmnetengy (Uniform law) dhlugeungiuges 2 Usznns leiun

L. ewdeulifinginasilunisidenngwune (choice-of-law rules) vesusvunau
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Inednusasuiasdnudenszuunsinudwolui
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nsAneily 2 szau Ao
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Usane nguaneeluresUszmalunguussnae wisulsemelunguannmelsy sauie
ngrneavamelsy lnaiannz Rome [l Regulation uaz ffiminwnaa ansifiuvesesdns
ﬁﬁmmﬂgwmaﬁg\ﬂuizﬁmwdwﬂiumLLaﬂuizﬁumEfLu wazduiinsengvugveshedi
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nsdiAnudaiaueuuy nudeudy q lugtuuuresenasianwilnewasawiseUssng
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unit 2
iAuaRkazauwand1slunsidennguune (Choice of Laws) wWieiinnsdafiu
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fuegnafidedifey uenaini fAnwdagldinndisdsdaduassddgigalunisidon
ngvgegagainziie (connecting factors) vesussivaandnendouildegluiiagu

vhdedesi 2 e defiansumenguungludesenuliaenadosiusening
MsimuaganERfUsIIINATeseNNSURAL Rz inve sUsHMAAINTND Y qALNNE
Renluafiaziinddldfiue gluvsemaaudnendousindmualiluguuuuiies eenslsinia
fimunisvestemudslungmneasndaldiamnluinnuazsiamusuiislugiuudlm 9 3
fgaunziiafungranevesinsUssimaiadududou (complicated factors) ety Tu
shiedend 2 1 fAnvagldinisihaueauuigiuitin insieilusfiosdedldfuerly
UssmmaudnewdeuiliaensuivauiuAndieoasfinlusuuuusing q eagldvnig
Wisuifisundninasiluvesenusufiniiieasdia (general principle of tortious liability)
wazauSuRnLfieanfiniannzides (specific types of tortious liabilities) Tuussdiudsldsy
wansenuanMadeudens (free movement) wesendou nanfe nsdiannuiuines
wedeannsiazdave sgndas (employer’s vicarious liability) wazaausuiinsenan
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Union) taelusidedost dAnuildsauunnisfnuesnduaestainm Idud drananeud
awiinisusznald Rome Il Regulation dslusswinedu npinausinisidennguangluaiasde
TuanamglsusaintumeldiiinungrusnisluresUssanaanin wasnmaonds
Uszneld Rome Il Regulation udn

wag Fadedend 4 Ao uniiasies JedAnwrazldvinisiieseidamlunis
\dennguungsulinainAmuuAnAaadiisvesUssimaandnondou nande el
ynsnwniomiianueluundl 2 vy Yssmeaindnendsuannisiauinisden

ngvueluadazdinlulufianide

2.1 dafansanasiuirdieiirunfvesssmaaunBnandeuifidenisdafuwiengwane

TuiSesazilin

WAILINTN NNV VBIUTUNARUNTINE UTEURIULNAINN VLN 1TAUTELNE
vieadiu (Customary law) masnaufuszuungrnevesniang funn Fessimaaundnedou
pasuniteufsunguanevesmuliviviuiuiannsuaziidymdnisnUssnaviosaull

anunsadnUsUlEls lddnnisSunguune (reception of laws) svdululneasinslaviegn

v @

JAU

o a

aaninanbindiduimansinaienistaduuiaingruielalauinngeglugy
vosnguueifuatednvaldnes (witten form) wauely wilidnwaziudnisaidnvas
tawzsa (SUi generis juristic method) FatiniAenansvesudazusumadruimutuiie
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uidgidenszuiuntsedsssuneluvesnudesszauiudamiaduiiuside sduszney
iaUszmalaglisiinimiaunisluesdinanazumnglusiuule waglasinniinusing
Lm'LﬁaﬂugﬂmaqﬁmﬂammﬁfﬂﬂgwmaﬁwdwﬂsmmLLmuﬂﬂﬁqﬂﬂawhﬁu nawiiu Uomdai
TiruaRfinanagiouseninfeanuiAsilesegamiuuiuiuteiauingung (sources of
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vasUsamagudnondou aluudauudueu (Certainty) wazarmdnuey (flexibility) Tu
NSIEBNNNMUY AADATUNITADITANDIAUMNIZENVDIN5LEONNYUU18VBIUTENA

aunne@eudoUssaviuldymnisihasdeifiesrusenausirsdsemealulagu

2.1.1 virupfvasUszmeauBnandeuiifidentsuilymnisitazdiaid

29AUsENaUA1USEImA

Tushdegosd 211 1 fAnwagldvhmsdnuimuailunsufdymnistadiu
wisngmuneinfeazifinveudazUssmasindnendeu edstlovflunsiaiudila
anuzRNIENNIATSToMARLUSEWA RaBRIUERTUEN N IENgYeIN SWATy N STy
whangyisng LLazﬂaLﬁmamaLﬂmﬂumﬂﬁaﬂﬂawmelIﬁﬂuﬁasﬁasﬁaﬂﬁ AAnwlaTwun
nsfnweeniluassdnlaemilefeldBaidnuasionziunnsisiu nande

2.1.1.1 vszmaitltszuungwane Civil Law

2.1.12 vszmaitltszuungvane Common Law

2.1.1.1 Uszmaitldszuunguane Civil Law

(% a

Tuusumedldszuunguune Civil Law &sldun Ussimedune duladide an

Y

D a Y | Ao a
HaUTud” lne wazdeauiy  nstaduwsiinguneffivaiinainaelulssmandy

LEE. Cheatham, “Sources of Rules for Conflict of Laws,” University of
Pennsylvania Law Review, (Feb., 1941), pp. 430-452.

2IUﬂiajsuaﬁ\lﬁﬂﬂuéﬁfuwizwﬂgwm&Jmam (Mixed System) iilesanléisa

Badosyuunguune Cvil Law anaussmaaudadueiindrenanian sazneafuilasu

dvswanUssmeanigowdni@udu Common Law e vihlvilAisvesUsenaflauTudlu

v '
v v a

viane 9 Besiullidnvariiuanaaiuly lunnasesiiduludduiatenussuunguune Civil
Law ursi3esiigniiontu Common Law &sdwiuaiuiuiinifieasfing Ussinafaudud
iuanusuRaiieazidalilu Civil Code of Philippines usluisesnmisidennguunendu

Yudhnllainannitunundn stare decisis

sy Common Law sty lwivenfinusaduil §Anwdsvedaliiauludiluuszsimanly

Igsudnsnaanininew ag1alsin Uszneaiad

FEUUNY MUY Civil Law lUsag ANUNNNERAEIB VLAY RITRUUNg NI ENaNly NSANT

yavna, “sruunguinenay,” n3asiiaians, Y9 36, atud 3, Ausreu)2550), w.

568-589.
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(written form) fuduvsiinusisnguuneludiuusn
avifiavossameaanidnedoudddszuunguune Cvil Law duanunsaduwundeiinesnls
& [ o ¢ d a a aa Y ¢ o

Ju 2 Uszan laun UssinaifingunasinisidenngmneluefasdinMiluansdnwaldnus

[~ [ & o
wazliiduaednualiones

Usznusn, Ussimandnginaeinisidennguuneluafazfinfiuaiednual

nws o Usewmadulaiilde tne wazleauiy
(1) Uszimadulaiide

Article 18 wwis ninausivialulunslénguane Sulaiide (General Rules on
Indonesia Laws) »i5e Algemene Bepalingen van Wetgeving voor Indonesie (AB) dryey
i “nrensivimateGiegmelivisuurngrane Sdedldsunimiarsanlaengraieves
z/ismw?angym/’/m/aoﬁﬁWﬁﬁhﬁnssw°7zfu2é’w"7m”4

wiundaydfsananazussnaldundous a.a. 1847 Fadugnasiouszne
SuimﬁL%&Jé’ﬂmmﬂa&deéfmmﬁﬂmmﬂﬁzmmmﬁa%uauﬁs weuN g QiRnInanIdinading
lisdueglutigtilaenaves Section Il wis Constitution of Indonesia® ax Article 18

AB Fsdsnsiinaldianu wagvilingunainsidannguunelusiiasiave sduladideduly

*R. David and JE.C. Brierley, Major Legal Systems in the World Today, 3rd
ed., (London: Stevens&Sons, 1985), p. 108.

* Article 18 Algemene Bepalingen van Wetgeving voor Indonesie

Tusageudanwsanguuas Article 18 General Rules on Indonesia Laws
aan AA. Schiler, “Conflict of Laws in Indonesia,” The Far Eastern Quarterly, Vol. 2,
No. 1, (Nov.,, 1942), p. 33.

> S, Gautama, “Indonesia,” International Encyclopedia of Comparative
Law, Vol. | National Reports, International Association of Legal Science, (1972), pp.
128-143.

® 5. Gautama, “Some Aspects of Indonesian Private International Law,”
Malaya Law Review, Vol. 32, (1990), p. 417.
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A “ndnnguanevesanuiiinnisnseiazda” (Iex loci delicti commissi)” wwdeariv

NgNaeTluBfAnUa LU ShAUA
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(2) Uszmedeaunu

L’%EJmmmﬁuﬁﬂﬂizmﬁwﬁﬁqﬁumﬁ’ﬁg@’muL'%"aﬂmﬁmﬁ’w,t,mﬂgwm&Lﬂuma
dnwaldnus uazdmuagenfeluafasfinauvdnn guanevesanwifiinnisnseii
azidln (lex loci delicti commissi)

Turueissmadenuuduiuoaniauvessmanfoaa wasdsliinngmy
msunasesdnuumiouadldidnseny UsemadenunslifunsydfluSosnistafiuu
ﬂg‘wm&Jdﬂé’wazl,ﬁmwia&hﬂmg nszitalud o, 2005 Goausldinmsufsungmne wagls
vimsussangunasiiunsuitgyminisdafuwisnguanelilu @i 7 usis Civil Code of
Vietnam ddeiFesanuduiuslunsuvisidesddsznausinsuseme (Civil Relation
Involving Foreign Elements)

undiayefAlu @i 7 uvis Civil Code of Vietnam filgiwuaqeinzifeluies
aviliaudifissosadeavindu wildtadfngunausilunsdenngunelunndfduiusfoss
asudau sdadulsanaienluendeuitvyainnumneres “esdussnausnaszna”
(foreign elements)"

"Hendronoto Soeahdo, Reno Hirdarisvita and Ferry Artionang, “Indone-
sia,” Asian Conflict of Laws: East and South East Asia, Alejandro Carballo Leyda ed.,
(Netherland: Kluwer Law International BV, 2015), p. 53

® Nguyen Thi Xuan Trinh and Konrad Hull, “Vietnam,” Asian Conflict of
Laws: East and South East Asia, Alejandro Carballo Leyda ed., (Netherland: Kluwer
Law International BV, 2015), p. 273

? Tai Trien, L. “Republic of Viet-Nam,” International Encyclopedia of Com-
parative Law, Vol. | National Reports, International Association of Legal Science,
(1971), pp. R15-R24; Vasiljev, I. “Democratic Republic of Viet-Nam,” International En-
cyclopedia of Comparative Law, Vol. | National Reports, International Association of
Legal Science, (1969), pp. D15-D21.

™ Article 758 Civil Code of Vietnam




62

dwmiuganziienlundiazidia Article 773 para. 1 Civil Code of Vietnam
Sy “msvaennFumesmiunnudsmeidlaiannndya iuluaiung e
voassnaiantmnssyieudumm iidemeldiindu 3o Ihulunungmanevesyssime
?‘fevjsmgm71/45&%78174%51/5551/@7nn75n53w"7z§9’/u”11 nanfe undwal@ Article 773
para.l fvualvimadoaunidd “ndnnguanevesanuifiinnisnszyiagida” (lex loci
delicti commissi) ifugainzfevdnluaiaziin

uen9nd Ussmeadsnuudldiuagainsisiluniandnfiuduain vin
ngngvesanuiiiianisnsevinazda (Iex loci delicti commissi) ilelvingLnouailunsg
Lﬁaﬂﬂgmwﬁmm%mjummzﬁmm%’aLﬁ%%ama?fﬁu Article 773 para. 3 Uryafdn
“smmsnasvirdadung liifnnudemeiinuuenatamnnyesssmeTenu uay W
yanaiinelsiAnudemeuazyanadalasunudsmeriunadiosonunmediyana

(% a a ¥ a v o ! = 12
ayrimenun ilengmanedemnudeduunnsal

;:Jﬁﬂmsuaf??qsﬁa%t,ﬂmdﬁ mLmﬁﬂizmﬂﬁfsmmmi’wLﬂué’aaﬁ’fgfjammwmmm
“aedusznaussuszna” (foreign elements) idosunannmsidenunsidendaefinginasel
mstafuwisnguanglilu Civil Code Fuiieuldtuussuiangruiouvisuagmdudves
Usznalne fadu nslduaznnsinau Civil Code nasaiatius desdanndsswaniiu
Sunilsduientu namie desrmmanedciugRlidudoniinnumne Jusgra oty Gu
wiazdaddlsduegedulasanty fadussududossnundnduiusluniounaiid
peAUsENUAsUsEmMAREN I NARLaILY ievdamuduaulunisliuasieungmunely
NIUAINAT

™ Article 773 para. 1 Civil Code of Vietnam

“Compensation for non-contractual damages shall be determined in
accordance with the law of the country in which the act causing damage occurred or
in which the actual consequences of such act arise.”

2 Article 773 para. 3 Civil Code of Vietnam

“Where the act causing damage occurs outside the territory of the
Socialist Republic of Vietnam and both the person causing such damage and the
victim of such damage are Vietnamese citizens or Vietnamese legal entities, the laws
of the Socialist Republic of Vietnam shall apply.”
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ganzieany Article 773 para. 3 Wugauniziieases nande Wugainie
Weadseasgldlunisidennguuieasilefdaiavsufinduivinligainisiieananl

winnzay lunsdvewioauiy doinaasedanuizauazsiduganiziieisesdaingiife

1)

“GymAsauiuvesgnsal” (common nationality) usinsnszvihasifinavifndulusadsumne

a a

LLGfM’]ﬂ@jﬂiﬁjﬁgmaQﬂ’]EJﬁﬁZmemL’J&lﬂu’m Aaisaunazy3uldnguunedeaunu (lex fori)
uwnunnmneYesanIuiiiAnnisnszvinazidia (lex loci delicti commissi) iielvignsdilad
Tonalingmnedemuduiag snninislingunessussmadsauildfanuduiusindde
nimeiAgasesa Article 773 para. 3 Civil Code of Vietnam Fafiuusslowiognannsie
nsUsulduinIsiazfinfiidnusardisUssmadaaziintuainnisindeudiead (free

movement) Tue ey
(3) Uszmeilng

imuAdlunfazifinvesUssmalngordendn Double Actionability ds19u
qavnzieanau (cumulative connecting factors)™

vdnngyanevesanuiiiiinnisnszvitazisia (lex loci delicti commissi) auglundeudu

JUNNIINMITAIITUIRALNLALIAY

o Aa = 1 ' [ 14
winngnevesrnafiiansanad (lex for) musdrsngmnevestsumesangy

va | v

11931 19 253ausn wimszsedygfindienistaiunanguune w.e. 2481

<

ty

wafan “widduineinnisasde IMUAUnIMn Mg 199598 Ik Tlun s

3 see also M. Wolff, Private International Law, 2nd ed., (Oxford: The Clan-
don Press, 1950), p. 6.

o mm&;ﬁLﬂumuﬁummﬂLmmamaﬂszi’ﬁmam%uazmﬂﬁaﬂ NIV YA
Frennsdnfuuisnguane w .a.2481 snssdulugrusnidudeuludielissmadngy
vouFuUsemalnelugiusUsvindensey wazeniandnsanimuoneiuun (eXtra-
tenitoriality) iiumeliussmalnesndugosduisslunsfiansannsessdydfi wazendns
fulagordsnisdnwinguaneiiisuifisuainnisdaiuuien gransvesUssmanig o
Tnglanizog9ds mambuenninasivesussmadinguiadugdyyiunld 4A35veq
Common Law gwauanndadanusinglunsesadaygfiindemsdniuniingmune w ..
2481 WUsng nears o19agn, nsuilvauddygrindiedndanmuenatanwaiuuszime
wngnnaludvaionsyumandansvusngunandnegi,” (nerdnusumingia aazdnys

fans grasnsalumiinends, 2506), u .284-286.
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YoIMsiaulaffiosrusznausiiesusumaniunuuneves 1101 15 955ausn wazaia
Ineganaslingmunsazdalneniu unsn 420-452 Uszananguunsunswazmdyduiusu
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WAAALAEATS
9819l3Af ngunasinistaiuuranguunsluisesazilinvesussinalnedla
fmunlidenngmnelagldndnngmineve saauniianisnszviazidia (lex loci delicti

va 1 v

commissi) 1iiesuszmsidien wasn 15 233n@es whanszswUygAdndensdaiuuis

o

wa |

nnvane w.a. 2481 Seyaliidn “auuluassaneulaldunusm enisasenisntulussssne
Falairfuntsazidnniungmungas” waves a1 15 253naes Iés1fansldngmane
savssnaluaalng uiiealveasidenldnguungvesislsemalaenalnvesnistaiu
wisnguaneay 1109 15 25sausnud malveddidesfiansan “vanngrangvemad
finsanad” (lex fori) fafdengrunelneaiuaiuly nsdhduivnngdamilumsufofosns
10 lasnnmiInseviasdnveusasysemalidnuariuandafueonly laglanigany
uansnawesnuiuRalussuungwane Civil Law way Common Law msnsevinunadnuee
a1 luanlanunguunevesinssemaud il uasidinnungvunelne nduiu o1alu
amﬁmmmammalmLwilu'L‘T;luasl,zﬁmmmgmmamwimmm Aoy wie A suniu
firuvesue B luvszmadaaluslneflédsla nsdidull mnthgaimefsanundn Double
Actionability 1% apinzieadandngestivisimaldngmnedsalusmumdnngmunevos

aoufiminnisnsyyinazide (lex loci delicti commissi) waznnsnszvindananadunnusu

15 . - . o
nans yumgls, Meduisngmnesywinalssndununadyaaa, (nFamm-
wnuas, daussaums, 2520), u .79,
16 ¢ Y] = a Y] Y |
guns Jagauwdd, “wdninasiialdifeatunstaiuwisngnsuaznszsna-

Jeyelinenenistnduuiangrung,” Tu Llnd13115aeuynI NN 851U d191

AniRmans aminedualutusssunss, whed 13, fuiased 5 (uunys @ Tssiaivu

s, 2551), 4 5.
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Ananw Trespass to Land wes Common Law nssedu iflefinnsangainisiieinumdn
ngngueraiiiarsanad (lex fori) nsnssidananlivnnganuuianunguangle
ﬁﬂﬁﬂﬁalmmmmﬂﬁLaﬁlﬂs’ﬁﬂawmaGmﬂizmﬁﬁ’qé’uLm'ﬂﬁléfﬂ
usnanvzainnslingmnessUssmaludiuiiieaiunisdimun “anasy
Aniteazida” (tortious liability) w&n Double Actionability s1u snms1 15 Ssdadm “nns
gaweAdome” (COMPeNsation) 8ndae ums 15 2s5spanu wimsysadygAdinenis
Fatuwianguuneg we. 2481 Gydifiin “nelon Tueglsiniu sheidoudemeazisonios
mrdulmmauny viomeuioshslallduenamingmneasgeuliisensosls” Kadu usl
nsnsevienfuasifianuvdnngumanevesanuiifiiinnisnsgiaziia (lex loci delicti
CoMmMIssi) waznguanevesenalve (Iex for) usmalnefansammuarndemeliunland

Iaiiesludos wazduiilszangmunewnsuasndivd wnst 438-447 augnwintu

Uszinniidas Usaina Civil Law #lsifingunaminmsidenngmuneluaiiazifing

Juanednuwaldnws lwn AaUTLE, a3 waziunmn

(1) Rautud"

dwdulssmmandnedeuddddszuunguune Civil Law wifilddundaeilu
Fesnstnduuiingmneiduaednualdnys Ussmaiiduludends “minnwvivesata”
(judicial decisions) vitefwungainizieluniiazisin luad Purita S. Mapa, Carmina S.
Mapa and Comnelio P. v Court of Appeals and Trans-World Airlines Inc™ nags
#auTud (Philippines Supreme Court) léandnliin msuulinguneiieaiuanuiuiia
dieandsluuiunesnguunesewitssmaununafyaratulfduluaundn “aguang
yesanuiAnnisnazviasdin” (Iex loci delicti commissi)

17 = o a v v o | A ¢ o 4
AU fﬂvLsUEl, AMBTUTYIINIENTITUANULNINHNWUTEY, WHNATIN 5, (ﬂ?\'iL‘Vl‘W'

unuas. gy, 2558), u. 80.

¥ Edgardo Lardizabal Paras, Philippine Conflict of Laws, 6th ed., (Manila,
Rex Book Store: 1984), pp. 13-23.

¥ purita S. Mapa, Carmina S. Mapa and Cornelio P. v Court of Appeals
and Trans-World Airlines Inc. [G.R. No. 122308. July 8, 1997]
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Aendseageiauiud Idfindundnlunisintsanafazdadifiesdusznoy
ssUsznalilasdnfiwnwrluad Saudi Arabian Airlines v CA” luadidl arageiidudug
flsanudnfiuininguszasdvesnstafuwsisngvane de nsiduiasesiiounmalunis
Fonldngranelimngauunngd Sudefinnsandoifiaateluadd mauiuin “vdnnguane
vosanuiinmanszvih” (lex loci actus) dfulsimsnzauudngfnisaluvend arafevdiuen
“winnganefmnzautuanda” (The Proper Law of Tort) duuiuured iilelviena
aunsoligainiziendudddnddatugnsdluiniiga (Most significant connection) wwuls
Tnedn9daan Restatement (Second) of Conflict of Laws Gadunguuneusuuuves

GUEDRIETE
(2) an

dmsuuszmean LLﬁa]zﬂiﬁﬂgwﬁm@’muﬁmm?ﬁ’mﬁ’uLLmﬂgwm&ﬁlﬂuma
anwaldnys undyaiinnaninszdansyatvegnung muneatuse q nMstndunngmune
yosUszmaandunngegifieduiaies ﬁlﬁmamqmﬁaﬁ’mﬁuﬂumﬂLLWﬂﬁy’wm ALY
Anwiloaniiin AeUsziiunisdsusmmanilddydfdnsinfuuminge sasdlivang
vdngruimaaaeidinnilaildnmdnnsiervuaganzieluafasdnly Wy
walvinnsuidamnisaziiniifiesdusene ussUssmaresUssinaanidie s 9B aian gunael
AN VLNETEVIUTEINALRUN ATYAAYB U ST AN TLAE Faduedimdreranian’
nanfe liganzifemn “ndnngrnevesaniuifiinnisnszvhaziiia” (lex loci delicti

commissi) stsusnnganeniinnnunluas Loutour C. Guiraud®
(3) Auman

seaUsydrend (national reports) wes International Association of Legal

Science nandsmsunavnundyailugosnstaduuianguneveaduye dumlides

% Saudi Arabian Airlines v CA [G.R. No. 122191. October 8, 1998]

LB Norasing, “Laos,” International Encyclopedia of Comparative Law,
Vol. I National Reports, International Association of Legal Science, (1973), p. LS.

% Cour de cassation, Civ. 25.5.1948, D. 1948, 357: S. 1949 |, 21.) Loutour
¢. Guiraud(
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[eid))

A aaaa o = & a 1% a 23 4 YY) & o Va
nfiedAisvesUssinanSuaa Fadueinidronandan” Fddudaqiu duywidiaslaid

o

niyelAlusesnistadiuiminguuneiiduatednealdnys w3 finInyI9e9A1a%9I19

c

ussinglunisidenngmneusdedisla

agnslsfia Civil Code of Cambodia Tuttaq tudildsayaatunmogranguaneg
H3aeadnaely urldsudvdnamnannguanediu dedu mnfunsuszauiunisnss
asinfifosduszneusnalseine miwmaﬂsuammmiumiLaaﬂﬂa‘wmmmzytjumiwu
Dululdunnndn B9 sesmansianse Jorg Menzel wiudn msdungunasilunisidonnguane
vosulutimmndeanilinindennguinsaenadesiudaduiuslunsumsdedygalily
Civil Code of Cambodia wenannil Ussmediusslddndfingmnesswinssanaumunad
qﬂﬂalugﬂmawszmaﬂgwmam Judulsgleaiuniunauazazainitunissunguung
AINAT? mmjﬂmimﬁaﬂammsﬁsuaﬂﬂizmm%ﬁLﬂﬁ%ﬂﬁﬁwmmﬂwﬁaaﬁm%‘whﬁfuzs

niildAnwan veiinwisngunasiluFesnstaduuvsnguane (sources of
rules for Conflict of Laws) vesussinaasninendoudddszuungvane Civil Law snadn
Tovoelfuiitslussuungranevesau nsviu AfldyndsemedfundnydRaisdnuaidnus
nsidennguunevesUssmafiauUudduneauiann “Arfinnwivesdia”  (judicial
decisions) usenivnnwludszmaiiauTuddlaiigiugiungrneammdnmagniuesen
wiwnwena (doctrine of stare dECiSiS)26 witlidnwaziiudeglunislduazfanungming
vesra WeufdgmnrshifuniyaAuiingrnefiaziundiuldunad (non liquet) Fed

anwagnlndlAs siungunaeilunisidanngruieduinanAfinInwIve sran LA

Bp V. Vaddey, “Khmer Republic,” International Encyclopedia of Compa-
rative Law, Vol. | National Reports, International Association of Legal Science, (1972),
p. K16.

% Act on General Rules for the Application of Laws (Act No. 78 of June
21, 2006)

% J. Menzel, “Cambodian Law: Some Comparative and International Per-
spectives,” in Introduction to Cambodia Law, Pong, H., Kong, P. and Menzel, J. (eds),
(Phnom Penh: Konrad-Adenauer-Stiftung, 2012), pp. 490-491.

% Myrna S. Feliciano, “The Legal System of Philippines,” in ASEAN Legal
System, ASEAN Law Association, (Singapore: Butterworths Asia, 1995), p. 150.
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Fendn Jurisprudence egaslsAd npunasidensiflagifininywesaalussuunguineg
Civil Law Alsistanwesdu (imperative character)

1%
(Y] g

Yaugfinsdlresusevaariwaziuyyuuiuiissnisinavedadourasiin

Tnrnans (legal writing) windu eenalsil gAnwfiudimmnfunnuazyssmaann liganie

Y

Wenluafazidinnuanuiiuyesin DA ans9196ua3INARLUTINYMENIUVDIRIANINGY

)}

aa o N

Fdaduadlasingansnefnauliduesedislunisidenngmineeging n1siliny

o a

Aimnwla 9 e desiludnsuduladimaduyy wazanfildfiaisanafazliaiil

aeRUsENaUAUsEMALANAIINARaudanungvinenteluvewmusat1dla na1Ae e

aosUszneld “nguunevesemadiiansanad (lex for) usuunmnnsd

2.1.1.2 Usuineitldszuungumane Common Law

Tunguuszmeaandnondeudsldszuungmune Common Law Usznausie
UghunganaIN Weuing el uwavdenlus SulilseTRlugiugefnenaniiauvewseme
gangu Tutanaidenans sengeldaeveaszuunguuis Common Law Tiudimaienan
fny e dliauludiduve sdanquiesssaufutgmannisldnguneemauinazanio
Usendltednasiouarillinsounquiaduiuslunnies vihli Common Law, nénarwiites
sau (EQUItY) wasnguneanednuaisnes (statutes) siavane@sdeglulsanasanguldnn
thanlddsdulutssmaenaniay aunissmemaniuazinguneaisdnuadnvives

Gy v B o o o g v 21 ~ < 28
AULD VLZLIL’]‘LJLLlILW]ﬂJ;]Lﬂm%ﬂﬂi‘ﬂﬁﬂuLLﬁﬁﬂ{]‘ﬁM’]Ej WWIMUEI‘LJ@W??‘EMHHJ, bUYUNT,

7" Article 2 Application of Laws Act Ssstlsuslunnsasnansuier Common
Law vasdsnquanldioust a m.1951 ufmendsuglumsaramagldsuienseiu wiain
n1sl4 Common Law snegnasnauny Sniesald@nydinnyiandsnguiazsesnsliin
Usdndarmagnasad (Brunei Appeal Court) wazenags (High Court) uenanni yslumsaen
anudilfgwssalafunaunsdszanluda Judicial Committee of Privy Council vesssngu
Jugnunaudfinnunli auddludagdu see also Ahmad Basuni Haj Abbas and DY
Hasnah Hassan, “The Legal System of Brunei Darussalam,” in ASEAN Legal System,
ASEAN Law Association. Singapore: Butterworths Asia, 1995. pp. 3-14

ofla Judicial Committee of Privy Council (JCPC) fe esfnsmainisvesans

arandnstausznoulumedininwiriags (High Court) viswun viwdrilunismunauei

fmnwdsdanandsanaluiniadnsan (Commonwealth), Ussimanduusivassawu
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~ 29 a ¢ o o Y v v v g vy A = a Ao Y
wuadey wazderlus vadussmatenugniidulisugainisinedluanasilinidangwlded
Y i = o’ o \ HH o A = HH 30
Turasanan Fafde “ndn Double Actionability” auendinnnwad Philips v Eyre
nsdennguinelafinnisinasiinfiie sausenausussmave sdaalustuy

U gﬁ ¥ e L4 Y a a 1 U 31
LANANAINNIAUUTZNAYHIU LL@J‘\]EIG]?UEW]SW@E]EJ’NM’WT\]’]ﬂi%‘U‘Uﬂa‘Mll’]EJ@ﬂﬂi]‘H Y8317

wud (British Crown Dependencies) waz Auuauliunziavesansivoinndns (British
Overseas Territories) suiduuszmaiidandld Common Law suegsuszimasanguogly
gy dwiunisgussaidfininwianaausluasamanuiely Judicial Committee of
Privy Council #ansanafiuvisunsusziandu sudunannanuanasseninamszsdiuin
wisansiwerandnsuazaasuwisusluaisagnay see also Judicial Committee of Privy
Council, “The Jurisdiction of the Judicial Committee of Privy Council,” https.//www.
jcpe.uk/docs/jurisdiction-of-the-jepc.pdf, duduiui 10 wawanau 2559,

% Article 13 (3) Burma Laws Act 1898 lsayefalvhinngmunesinguuildlu
Jeuansld Common Law auninasiingraneaednuaidhusvesmumedluidestiu o nsdlves
dleuunsSaiildnasly Common Law awndnwanniuvesdiimnwiluadneu (doctrine of
stare decisis) usidunsliifiegatosislunsdlilaifingmunganansasniuusuudnsdild
(non liquet) suduiiunGevinli mansranss Adrian Briggs 1iuin winaawdeuuniussay
Hoyvnsiandeiiddnuagsneussma eafausadmdn Double Actionability sl#luy
guzaainziieald see also A, Briggs, Private International Law in Myanmar, (Oxford:
Faculty of Law University of Oxford, 2014), p. 104.

® Article 3 Malaysia Civil Law Acts 1956 fuslvniaidels Common Law

yoaUsznasangy ullutagtuniaduasingmuneaeanualdnysdnuauun wassisuaing

ussvimgurasiiininulaedianna@e aumwdn stare decisis uaeaunadefidand
UiasAnfivnnwvesmasanguluefin uazdadevimadnlasudunentumanssuungmneg
Common Law wdu sinliimuaflunisidennguunsvesunadeduluaiundnlue
fininwrvesradangw See also E Othman, “Malaysia,” Asian Conflict of Laws: East
and South East Asia, Alejandro Carballo Leyda ed., (Netherland: Kluwer Law Inter-
national BV, 2015), p. 129.

% Philips v Eyre (1870) LR. 6 Q.8. 1.

% Gary Chan Kok Yew and Jack Tsen-Ta Lee, The Legal System of Singa-
pore: Institutions, Principles and Practices, (Singapore: LexisNexis, 2015), p. 369.
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fansld Common Law snuwdn stare decisis egfnm usluiFosnsdafuwiangmane
Tngiangnguuneandaiu Aseluifldneeuiauinguusivesmuondieulfiu
wiaadiolumsidenngwine Tuad Goh Chok Tong v Tang Liang Hong™ wax Parno v SC
Marine Pte Ltd.* anagedseTusidiimnuinalaeman Double Actionability anlélunns
\Genngvuig

0¢1l5Af (osndapnlumalfiivesgaineiieadang1n aadsaluslei
vanngmnefnzauiuazifia (The Proper Law of Tort) snléifleifiuanudaveuuay
auwmmaunaliunnisidennguane dwsingluad Rickshaw Investment Ltd v Nicolal
Baron von Uexkull** Faniueadsnluslugnugngmne ssenasns (vertical stare decisis)
wazenalusgiufentudsiansanadlunievds (horizontal stare dGCiSiS)35

nsdennguunevesdialustaduluamundnuagniugesdinineiluafneu
(doctrine of stare decisis) uazilanuzidunguune vinlinisidennguuneiiauuduou
(certainty) unnsinsannfivnnywesrmaiaUTuddaduudifesdfiig ogrlsia aullagiu
faashiunngdininyivesmiausluaisaeiany, Wewns wazuiaide eafunisden
ngvinglupfaziiinusiaggle

nfinanandnas fAnwanansaagulein fruafvesssmaaundnedeud
fnenadonnguuneluafandniifiesusznovisematuiléiiadosninuazany
LLﬂuauﬁwmmﬁazmmsaﬂﬁﬂiﬁdmmﬁaﬂﬂgmmwaﬂﬁqﬂﬂizmﬂam%ﬂa%%u&y’qa&juu
fugrunangune (law-based) visussimaiidnuasdudiedfsenaausndanguuay
Uudsulimnzasliaue vugfiviussmalianmdufissinuafvesaandetn
Dfmanswinty vldinindenngraneluewasiulduiueu (Uncertainty) uagluiauns
el (Unpredictability) Wewdumiibonvhlsinamuraamudesulunisling e

Fegondenananisndoudelaivesliduiusang q Tulssnaueniyu

% Goh Chok Tong v Tang Liang Hong [1997] 2 SLR. 641 (H.C).

% Pamo v SC Marine Pte Ltd. [1999] 4 SLR 579; [1999] SGCA 69

¥ Rickshaw Investment Ltd v Nicolai Baron von Uexkull [2007] 1 SLR 377:
[2006] SGCA 39.

® Gary Chan Kok Yew and Jack Tsen-Ta Lee. Supra note 31, p. 317.
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2.1.2 anudradeluntsuilgymedazidinifiesusznauaisussmavas

UszmAaugnandeu

aalananuaviansiedluafasdatuiiaunisuindunitluedn wag
o 2 o 1=t B < a0 v o v

Uaquuifiganisifeasgds 7 Uszan” deléiieudladymnistaiuwienguunednde
azdinluviuniuanaaiueenly egalsiniu Usanaaunnadouidsnsdnfioganizien
wuuAAukagIianslidsuegiiedddisduuy ilvmaneludssmaaundndsmain
30silenfiusz@ninmuaviiuadeidedsslszaulgminisinazilinnilosAaussnau
! = A a a X | = I3 =
snsUsene FeaviivSunanfinduegrsunainmsiinafugluuuvesussnauendou (full
implementation of the ASEAN Community) waznsindeudeas (free movement)

dmiuidell dAnwrvediuunnisiiarsannslidaainisiielluniazidnves
Uszinegundneentdu 2 du wiedliiudemnuldviniudeimuinislunisuileymaes
Ussimeaandnondeuludagiu laun nsléyanisifeimundnngrunevesaniuininns

nszvhazidia (lex loci delicti commissi) waz msldqeinizifessandu

v
a %

R imeifgaluafazfiana 7 Ussuan leun

1) wﬁﬂﬂawmmaqmaﬁﬁmimﬂﬁ (|6X fori)

2) vénngyanevesanuiminnisnszvinazda (lex loci delicti commissi)

3) wan Double Actionability

4) vdnngunefwanzauiuazdia (The Proper Law of Tort)

5) wdnnguuieaudnyend (lex patriae), ndnnguuneaugdanun (lex
domicile) v3evanngmnesuduiey (habitual residence) vesgnsel

6) nénnguunedadnsdiden (party autonomy)

1) vénnguunevessemelaidulssloniunansdinefidemediaga (The Law
Most Favourable to Aggrieved Party)

Wang unil 1 vedinendinusadull wih 31-41,
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2.1.2.1 msldganizieanamannguanevesaauiiiiianisnsein

azfia (LEX LOCI DELICTI COMMISSI)

‘wﬁﬂﬂammwammuﬁﬁﬁmmiﬂizﬁwauﬁm (lex loci delicti commissi) #eqn
imsRildsuanudesnniigalunsihunlifieidenngmnedmiuaiasida vesssine
au1INNTEY

0g9lsfiR qanuAssmaniiunngdedndesssnsddalunisusuld su
Aranmsvuaanumnees “anfiinasda” (locus delicti) Lﬁaqmﬂa;mmmﬁmﬁ
mﬁsamuﬁﬁammmmm%’gtﬂuﬁugm (territory based) usidnuazvesnsazidathufia
nmanssimneam ddunsderiaatedulloagnarinlddeeaamedy lunsdi
msnsviniidnvardmwau (Cross-border) wiu uie A Ssluainuszmalneldgn wie B
duauidsmeiussmadounns viie nsdinrwiuiinanduditbivasndy Seanuiingn
Aufuazanuideenudemeifetuluaieysuna uandiiuilunishasdansnis
Lisududl “anmfiAinnisnszsih” (locus actus) uaz “anudiinanudeme” (locus
damni) azfeainiuluussmeientu Toosuisdosfinanisannsausudsululda
Torasssuasnginsninisiasdeausiazad (Case-by-cases) wazarwiufinioasiausay
UszLnn (categories) vinlvinnsidenngmaneinarailaiuduey (Uncertainty) suduiiuvos
aumagmsﬂaﬁwmﬁwuﬁ‘aﬁuﬁﬁdmizmﬂam%ﬂa%%slu Tududosdumvauiuniay
AuvaneYes “anuiiinazdia” (locus delict) Wenndennguneivanzasluafazda

dwdulssmmandnedeu anumneves “anuinazda” (locus delicti)

v

Jusgiuvimuavosifininu lesanlufiusenaaudnladmuannuvmievesdosd
fananliuiueu fssmaiifinginasinadenngmneiduaednuaidnus uazlifuane
dnwaldnws ilimasisunauitlunisuiuldamneifeadanan

og9lsfii mavsuldgainisfeilassunavesmanielulsunaaundnduda
Tosogiuliitsnuusazssuungmng viililudeiiiaasuseatu aravesusyne Civil Law
onlrinumneuandveonluanaases COMMON Law vieusinssiivinanausussmeai
Iszuunguunetfsaduiensudaanudauunainiuld dregragu Tudsswmedsau
Article 773 para. 1 Civil Code of Vietnam s1uunqmnnzifeanuvdnngmaneesanudii
innnsnszvinaziiia (lex loci delicti commissi) eenilu 2 Useian de “nénnguuisves

anuitinnisnseyih” (lex loci actus) wes “winngmanevesanuiiniinanudens” (lex
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loci damni infecti) wiifu Fadunsufiasnisld “anuifigidemeidon” (election) 1ng
Usene

olls f@nwuiiudn nislinguunevesanuiiAnnisnsgsiaziiia (Iex loci
delicti commissi) Tuusunveseideueraiiymdnysenisuds (eaunannisiinuain
wauszwineUsuine (delimitation of boundary) unsiusmdadslaifiannuusueu 1wy VS
TneseutsnannnszAms (vicinity of Temple of Preah Vihear)” uwmnlinguassaly
madenngmnediomsandaldiiatuluuinadngn feghatu wie A dyrilnerhie
we B wnafumy vashmosiundluvioniiondsumammesinig ddluilagiu vim
aanandadilasimsimvuaauauinegneliomnresulnevessanalnevsediunw il

msResanAmmnees “aauiiinazda” (locus delicti) \Wulveghendun
2.1.2.2 msldganzieaussnndu

uaﬂmﬂqmLmzﬁmmwé’ﬂﬂgwmwaqamuﬁﬁlﬁmmiﬂizﬁﬂazLﬁm (lex loci
delicti commissi) Tuuszinaaninendeudausingnisldganizsifeludnuugdusn 3
Uszunn Ae wdn Double Actionability, nénnguanefimngausuazidia (Proper Law of
Tort) wagwdnnganemudamavesensd (lex patriag) lnsaansAeanuussnniuld
gnihanldfuafazfialuuiuniuandnaiu nande msldganziieuiiodndn (restriction)
nslingumnesisUssma wagnsldaaimuiedulaediilsiannumungan (appropriate)

lun1sidenngvune
(1) nmsldganzieaiedaianisldngvanasisussna

nsliainzielusnuneidfo aanizieamundn Double Actionability @
Useweaan@nendeulungu Common Law wasusemelveldoglutagdu

aanzigannuvan Double Actionability 1inguassaegsunnlumsufoa
iesanaadesfiansanganiziienauvdnngraneyesanuifiinnisnszvinazida (lex

loci delicti commissi) wagndnnguaneuesrafiiarsanad (lex for) wieudu Seazanunsn

¥ see Request for Interpretation of the Judgment of 15 June 1962 in the
Case concerning the Temple of Preah Vihear (Cambodia v. Thailand) (Cambodia v.
Thailand)
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Fonnguanels gamafeludnuazuifadeusslenidedediasdn viosias (ro-
defendant) uaslsiifusssuungideme (unfaimess to plaintiff®

feghaty madeeluiiasanaidimsnssiasfindetuluusandlne Tag
ydnuEa madsaluiidosiansantingmnsaniavesssnaialusuasn guaneasia
Ya3UszmAlny ﬂizﬁ’?ul,ﬁaﬁmmﬁﬂawmamsﬂ’zgzﬁaLLé’awudﬂmm%’UﬂmLﬁaamﬁmamzq
aoeUsumanananaiuegaiitedfy anuduinfioandinvesemelnedulumuifiisues
Civil Law namfte dvdninasivhluvesanuiuiiniiieazda (general principle of tortious
liability) ssUryeialilu wnms 420 Usssnanguuneuviaazwdied vinldveuiunamuiuiie
Finanniaransedunn Tnglannzidlefinnsuiauiuiaioasiinvesdealusdaldsy
Sninasgrauinain Common Law vesdsngu wazddnvausiduanuiuiisanizdes
(specific types of tortious liabilities)*

SuRngnndt landdeutszasiaglviradennguunelaglianngrunevesan uiniianis

JafloadusenauanuulnuauNILas gL

nszviazuiln (Iex loci delicti commissi) wiiesusenaiien wlefiagldldnguunglne Suas
binuillonalasunisideteinnudsmeninnit ndududnasfgaudesnisliealidan
ngvnesendnngrnevesdsalus (lex fori) smuilemanganuausuinannnii ganig
\Agamumdn Double Actionability Ssnanendunisliganzifenasnitotiemaedasle

o o o~ 40
NQANUATTNIUNG

* P.M. North, Reform, But Not Revolution: General Course of Private In-
ternational Law, Recuil des Cours, Tome 220, (Leiden: Nijhoff, 1990), p. 208.

* Gary Chan Kok Yew, The Law of Torts in Singapore, (Singapore: Acade-
my Publishing, 2011), p. 2.

“ awmiidusutuinanmmademddunsasodn Double Actionability
Tnsenagssangw (House of Lords) Tuast Philips v Eyre wie Eyre snasiidymisnge 16
autsune Philips Tnglsiveu (false imprisonment) Auszimeaaian ue Philips fiesseauns

Eyre siamadingu dslaendnnisidennguuievesussmasingulusuziiundd fAadzsed

dennguunelagléngvangvesdanguiaa (lex for) deazvinliune Eyre desfuiin usiea
danguluaddsnanldnduenngmunevesanuifiinnisnszviazidia (lex loci delicti
commMissi) nanae nguanevesUssmariumilivssnouiu wetuldfaneuninden
nganglagnguunevesdanguios (Iex for) iosainnisnsevindandnivesuns Eyre 165y

NENLIUANLTURARUNVIENEaAYD93 1IN NEBNTenilsde Mmadinguiing e
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uananil fAnvvesatedanaiatuidulunisinnsanmadenngrneni
wdn Double  Actionability iumnsinefuvesuszimaaundnondeuildssuunguune
Common Law wazuseinelne ngunausives COmmon Law suusdndulsiiansan “lex
fori riow w&hFefionsan lex loci delicti commissi™ naur ngnausiveanguuglng
Sritesiiansan “lex loci delicti commissi riew wddsfionsan lex for™ drsunsitansan
duilagiioulfiiuietoauAniiuansetu Aansanse as. vge uaseit eSuiehamgd
Uizmﬂl‘maﬁﬂwummmmﬁ&ﬂmﬁa&ﬁmﬂiuﬁ \lesnannsimunddemevesUszine
Ingiduluiievaive e meligidomeamnsanduauggusatioudlesdlifinsazidia
(restitutio in integrum)®

AenfuanuasuiFeufesvesday (public order

mstmuaddemenungrneazifialulssmalnedadudeed
)44 mnldiinsaugunisimuad 1L deme
Tngldnguanelnewds nansenuatnnissaunguussnaueduusiavilidnisasatinisi
awidiafiindulu Common Law snlesailuyssmelneludiuasnnifuanuaunis il
SundesimalnefvunAndeneideadne (punitive damages) duwmaldenalnedos
funszanmsia forum shopping et

og9lsfiR qaunefeaniundn Double Actionability & a$dulaseadsngy
\ile a6, 1870 Felunends Usemassnquiosildseniuingainizifsadananiddamluma
UftRognenn wesmadenngmnemugmnisieidlutiigiuidiiaameaivisssnn

o

Fadlgruautlesann 1w nsdluduuszumn (defamation) nnsiuszmeaunInondoudng

yosanwiiniAansnszhazdasnlfifiediianislingmnevesmaiea (restrictions of the
application of the lex fori) ileve s nasfifiduAssnguaaiuauiuiin Ssvdninus
Fnanldiinenenseundisemaaundnondsuildssuunguuns Common Law audsly
TaqUu

L .G.J. Morse, Torts in Private Intemational Law, (Amsterdam: NorthHol-
land Pub. Co., 1978), pp. 45-50.

42 | y o o
191 15 wisnszsadygliidienmsdaduuiinguaneg we. 2481

]

43Q a a va

InA AaAdig, d1e5uteUszunanguuteunasndivd 138931651 91038

Jamsnuuend’ a1ndagsls audle, (ngamnumuns: neaumansagIng Al aa

dfirnans uvivendosssuaians, 2057), u .250.

44 v o o | ~ v o o
NYA LLENgNe, ﬂ’]aﬁ‘U’]EJﬂ{]‘ﬁlﬂUi%ﬁ’)’]\ﬁﬂi%LV]ﬂLLNUﬂﬁﬂUﬁﬂa 1R NTTVANU

wiinaanewazdua, findadi 8, (ngammamnuas: dRussunis, 2013), u. 107.




76

endis Double Actionability $a18uasfid uduisnnudradelunisuidymnisdaduus

NV AL AL
(2) msldaanizinelagmidsdsmnumnzaulunmsidennguane

nsldgameiemanfwuueuailimaiennguingliaenadesiunisin
aziflinunaUszian nsldgainiziienses wiegainiziieauuuniaden (alternative
connecting factors) iielvinsidenngmuneaumnmaunanndsdy Fdlulssmaaundnondou

finsldgmnisiessesed 2 Ussuan

Usznnusn. nsldgansifeaniamdn “nguanefivnzauiuasidia”

(The Proper Law of Tort)

N zAnUsaniiAnandedielunisdenngmnelasgameiiendedes
wifuvesUssmaAandnewdou ielinisidennguunefianuuwanzauiudeifiaaievie
wgfnsaldu 4 indstu namie wdnngmnefimnzautvandaeygialiaaaiuseld
paRdaludonnguunelagdidafsganiziiedduy q fadanuduiusindlndunisaziiie
wnnd1 (more closely connected) qainzifeavdn ilerasuaudaneu (flexibility) iy
Tumdrananeaauisafiansanldudiie oo rinnguunelamsnzausuland (proper
plaintiff), wanzautuduas (proper defendant) wwu annsafvunyanadideasuiinguls
Wefimsuseiudoly”

%mwdwfﬁﬁﬁﬁ@miLLaNmmmqaﬁﬁﬁmLawwzﬂﬁ (indiVidUEﬂ jUSl’iCE) e
Lilinadonnguuienumansfsmdniuisaunszianniuluvhbdu deudeindes
16’5%;@LmzlﬁmLﬁuﬁlugmmmmzlﬁmam (alternatively connecting factors) iesanvn
Auwduou (Uncertainty) snnivly vhlildanunsaendedunanlunisidenngmineus
Wessznsideala

ninnguinefimngausvanda (The Proper Law of Tort) luendeuduusing
mslduiueg 2 sUuuv Ao winngunefmnzauivazidadelduninaainuszine

8Ing wagndnnguuneMvgauivasiinglasudnsnasnUssmeansgowsng

“ E. Rabel, The Conflict of Laws: A Comparative Study, Vol. 2 Foreign
Corporations: Torts: Contracts in General, (Ann Arbor: University of Michigan School,
1947), pp. 261-263.




7

1. wénngmnedimnganivazidadeldfudninaainussmasangy Usuna
anfnendeuiligmmefsilusdiuutuiie Ussmeuslunsanany, Weuns, snaide
wazdenlus " dadussnmaiilészuungrene Common Law waueeduedneraniauves
Uizmﬂﬁmqwﬁﬂﬁ%u

Faldnanugaingmnisiieadssanilisiunauiaialunislénafifia
Usznaumsidennguing maﬁmﬁu@ﬁa"mwLLG}'LWENEJ"]?JLﬁaﬂumiﬁmumﬂLmu?ﬁ'mwau
Juwmalinisidenngmuneaiaaauuduey (Uncertainty) way wadsldanunsoninmung

NAANSURIAR LA (unpredictability)48 Suiluiuveansu joaiduadnsunndreiu fad
fnnwiluni Boys v Chaplin fsenasinaulalingmunevesuszmasangwes (lex fori)™

ndurtu ait Red Sea Insurance v Bouygues SA wiiil Judicial Committee of Privy Council

“ Rickshaw Investment Ltd v Nicolai Baron von Uexkull [2007] 1 SLR 377:
[2006] SGCA 39.

7 aa v a a a ! a
A3ty winaiesies, “nguanesznitcssweaknunafuanaluglsUuay

answerandnaniloafuiiulseum: nquanedady,” nsarsdfaand, atui 3, 4 29,
fuene1)2552(, u .630.

£ A Mann, “The Proper Law in the Conflict of Laws,” International and
Comparative Law Quarterly, Vol. 36, No. 3 (Jul., 1987), pp.437-453.

49 = A o = o A a X 4
Tuad Boys v Chaplm LUAYULEYWIEINATNIALLUALNATUNY SELNALD RN

Lm'ﬁjﬂiajﬁy’qaaﬂcllwLﬂuuﬂﬂaé@maé’mqu wazdlpidnunluusaneasangw House of Lords
it edtleganeldnindenngnemundn Double Actionability fadumdnnguunesialy
Teemstafuwiinguune vasazilin ol malidiuusslevisulaiiazimdn
ngmungvesanufiiinnsnsevinazdia (lex loci delicti commissi) unusuld iiesann
“aonuiinasndn” (locus delicti) luadil wieUsumaueanidy unulifianuduriugi
Tnd%afugnadiisaeadioine uonani ngvaneasfinvesuoanidsiununaniome
(damages) ¥+feuninii Common Law eyays fafumaiadennguunelaseduudifies
nnuevesUsumAsangwias (lex fori) Iugmzﬁlﬂwé’ﬂﬂawmsﬁmmzamﬁ’uamﬁm (The
Proper Law of Tort) luafidl Inelsimanaiilunsdlmudaianie dymiuaznddiuiuiy
vosgnsdidudugainniiiifanuduiusuaginddafugnadunniian (Most significant

connection) see also Boys v Chaplin [1969] 2 All ER 1085.
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IgfnAuinn grneesanuiiiinnanszvinazdin (lex loci delicti commissi) Aenguned
mmzauﬁ”‘uamﬁmiuﬁﬁoﬁ’ﬂﬂﬁnmmﬁqmm

namlé wdnngumanefivenzaufvandndaldsudninaanussmasanguiu
Iﬁﬁaimﬂ'ﬁWaluﬂﬂil,ﬁaﬂnammﬂmm]uLﬁuaumiSl fagaiianuaquiade (@mbiguity) a16
Nwdniluaounisallaasdoslinndenngmnenuvdnioly Tuanunsallelddes iy
swiadlEfndninusivieveuiunidesniunumdnn guanefimanzauiuazda (The
Proper Law of Tort) fuldeladudadelunsiiarsandis fafudsldunngmsusulivani
wansinerfuluad Boys v Chaplin uazed Red Sea Insurance v Bouygues SA dsdiu

2. wénngmneimngantvagiiadaldFudninaanussinaanigonsn 3
ragaiaUTudlavBusntusnidlunsiarsaned Saudi Arabian Airlines v CA” Tnamnals
dadamdnnguunefvnzauiuagzdia (The Proper Law of Tort) vide wanngwuneddindda
fugnsdlunniiaa (most significant connection) snann § 145 Restatement (Second) of
Conflict of Laws swifungusneusiuuu (model 1aw) vesansgewssni nquuneatusangin
Nndninasilunsuiulivanngrnefimngautvasfial i lidesddeisdeifiontedu 4

o 253
Usenau aal

0 afe o a | ! A o % o a o
ﬂ@u@]Lﬁﬁl%qﬂﬁaﬂﬂﬂW@ﬂqaLL‘WQLﬂqgﬁaﬂﬂﬂLwaLiﬁﬂiaﬂﬂ']l,aﬂﬁq&]"ﬂqﬂu3wm

Useifuiy Feianianserinanda LLasé’wﬁmmLLmsLmyfuaw%ﬁwﬂazﬁ’uﬁmﬁ’%aaﬁuaaﬂ,u
Uszmemngienside Judicial Committee of Privy Council wiueandnnguanedimnzas
fuazda (The Proper Law of Tort) unl#8nass udasillaufiasnsléngranevesenai
fnrsanad (lex fori) wazusuliudifissnguune vosanuiiianisnszvinazda (lex loc
delicti commissi) frewngindaifiaasstamuniinduiivssimaeigionsds uazdesnabud
Anuduiusunisnssyhasdafiswdntoswiniu see also Red Sea Insurance v
Bouygues SA [1995] 1 AC 190.

"L M.C. Pryles, Tort And Related Obligations In Private International Law,
Recuil des Cours, Tome 227, (Leiden: Nijhoff, 1991), p. 85.

*2 Saudi Arabian Airlines v CA [G.R. No. 122191. October 8, 1998]

*3 § 145 Restatement (Second) of Conflict of Laws

“The rights and liabilities of the parties with respect to an issue in tort
are determined by the local law of the state which, with respect to that issue, has
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() anuiidaineandemne (the place where the injury occurred)

(v) anuiBaAnmsnszyihdudumglideme (the place where the conduct
causing the injury occurred)

(n) nfidun (domicile), dudley (residence), #aywnd (nationality), aaqui
Usgnaufian1snis (place of incorporation) vieanuiiuszneugsiavesdnsdl (place of
business of the parties)

(s) aanuidaduyaivnuesnrmduiudszninsansal (the place where the
relationship between the parties is centered)

wanngmnefmnzanivasdadaldfudvinaainussinaanigeludnida
wnnAnanvdndsuTnglungunesang esnnifuvdninasiinnelilaengmneusiuuy
Feflvouinnazndninasilunsuulinuiueulusedunils Jetnelimaanunsadulivdn
sanaridnfudaiiaasudusiensdldsgamnzay agnelsia aarusnenguuieves
wdninuTssuiuAiRnnn ety Fldfanmulimadosfuieiiitdnan
TR medsanunsadoniungunasisananldlasatnsla (voluntary reception) gy
Fsimageilavudinltluafidsnan il wihziveuiwslunisusulindndsnailu
DowARldyniumausiogdla

nanlagasy msuiulivanngmunefiunzauiuazdia (The Proper Law of

Tort) lusudeu sisilésudninaansenguuazenisntuudazsduniostelunisiden

the most significant relationship to the occurrence and the parties under the
principles stated in s 6.
Contacts to be taken into account in applying the principles of s 6 to
determine the law applicable to an issue include:
(a) the place where the injury occurred,
(b) the place where the conduct causing the injury occurred,
(c) the domicile, residence, nationality, place of incorporation and
place of business of the parties, and
(d) the place where the relationship, if any, between the parties is
centered.
These contacts are to be evaluated according to their relative impor-
tance with respect to the particular issue.”
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ngvnendavey uadisngdeunnsesegun esanliomnamardiefenduginnsan

Y

a1 =

Inguinglannzan vilvmsdennguunalidfanuuiueu uwazlullildaeignsdas

u

a

Amvitutanisidennguunela nsztu ludedadesivsngdefeddns msznisiignaaily

Y Y

anunsamavneiansidnguinelagesnvhlmiulalddnazlifiiaw forum shopping ity

o

Uszinniidas) nsldyanisifetnundn “vannguuneanudynfvesdnsdl”

(LEX PARTIAE)

lunguussinaaunnendeudiisaisaundsanadeaiiih “vdnnguuieaiy
dymdvosgnsdl” (lex patriae) snltluafiazidin aglsfd nsligainzifeasenanidls
vanusuldunedazifinlugiuggainisifemdn unsiiesgainiziienses (alternative

connecting factors) Fsltiiteriisinwidangu (flexibility) liamnzifedanumsnzansin

'
a

BadumnnisandaindulusnsUssmamnzmgdady (fortuitous) dnsdilsmlenalald
nvnevessEmARIuAuAg o81lsAna §Anvifiuiinisdrinnisldvdnnguuien
dyudvesansdl (lex patriae) Tunsdveadonuutuirvsinuunluannsditlugain
Amuslvionde o Adugainizie 13J’h@jﬂiiﬁﬁ]$ﬁ§§yfmm®54 lunsdlveaienuuieg

wilowdunsldngmneaudymivesgnsd (lex patriae) usluauduasefionsends

a A 9

dyniduieuluiieldnguunedoau (Iex fori) idevme dedidnwaustsdu (mandatory

aaa o a

rule) vinlkgnsdliddydioaumgnujiasnisldngmnesieUsvina udnguuneves
AUszmeandulsslosiuinninfany

9g4l3Af nunedyrAvesUssmaguine 1T udw stautymlun1sufua
Jeunnguanaiiiivatedynd wazdamynaadilifidyna (nationalityless) sudumellal
aunsalivdnnguunenudnnivesdnsdl (Iex patriae) Wdnusznnnia

ndofinnsanidesiu uanddiifuinmnisionta 4 Ussanddlditueglu
UssnaanBnodeuddidnunsdisninogun edady ildwannudoanudaludes
mstafuwsisngynehieazdindnuitletin vilissmaandnussauguassaiefosnis

widgmnisdennguungluafiazsiianiosdusenousausewme

*'£, Rabel, supra note 45, p. 244.
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dulaili@e | duywr | a1 | WAUUud | ne Reauy | viluanga | Weuans | wwale | Gealus
YIAN
UBLAAKUY Common | Common | Common
NHNNBAY NHNNYAY NHNNYAY
nsi8an 4 N/A N/A AANINE 4 4 Law weq Law weq Law weq ARANINE
anwalonys dnwalonys | anwalonws » . .
2INQ Y 2INQ Y 2INQ Y
NHNY
aanzifgn | lexloci lex loci Double lex loci Double Double Double Double
aSn delicti N/A N/A delicti Actionability delicti | Actionability | Actionability | Actionability | Actionability
lex patriae | Proper Law | Proper Law | Proper Law | Proper Law
AonZiiEn Proper Law e of Tort of Tort of Tort of Tort
! ) X X X of Tort X doym HGERN HGERN HGERN HRERN
B A1UDEN Heau NfYY NV NfYY NfYeY
an3goLIsn Wiy 2aNgE 2aNgE 2INgE 2INgE

(o]
—
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2.2 dofarsanmanguungluzasnnyliddaandasiuserniianisiivuaganziieany

PANLNAUINANUSURAINDaZLINVRIUSEINATNN TN LT U

nguineansUyaflusesasiiinvatuaazsyssnaAtuindnnisuas sneagideni

'
o o aaa a

wnnanefuegeiidedde Ineddaisnunnanstuvesszuunguune Cvil Law waz Common
Law (Hudladendn Fanguuneszninassmeununasiyanaluilaguldmetsuimuganie
Aeudelimadenngruneiimumnzaunniign nseiu gaunzifsiluafiosdavossema
audnendoundudnadivoguin vadsirinogifieslaifivssinn WHumglinisidennguunelyl
fuusiuanusuRaiieazdinUssnneng

Joyyaanziieafidafedadsnasionisiia forum shopping luszwinsuszina
aundnendou fadsmelugiuzland desnamnnunddimaldenngrunevesszsinaiidy
Usglovdunnuanniignlaenisidentlesfamavessemadiimusgainziesiiduasunsy Tng
fldddainmasananazifeateatuafuintesifivdle iliiAnauliidusssuuidias
(unfairess to defendant) eduRuUsnaniuimalaglsidniu® wazy L AsveiaviruAR
Tuwdauseszuungrmngvessemaannendouiliiduussloviuin

fadu wadiedt 2.2 dRnwaglivhnsinmanuiuinaifioazidavesUssimaandn
ondsuilervungainziieafivanzauuazarunsauidamn forum shopping Tasagléduun
msfnweendu 3 du loun

2.2.1 evuiliinzasvesgaunizifeluniazidio

2.2.2 fofansanunssmaifeaiuauiuiiaiiieazidinanziSesiosdusenau-

AeUsEIne

2.2.3 Jgymlunmsidenngruneduinanuansrsiulunisimusanidemeite

* JJ. Fawcett, “Forum Shopping: Some Question Answered,” Northern re-
|land Legal Quarterly, Vol. 35, No. 2, (Summer, 1984), pp. 144-156.
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2.2.1 amalimanzauvesyaniziealuafiazide

dymdsznsddglunisidennguuneiieuivldfuauiuiaiieasdn il
asfUsznauisUsemeRe Jauneiefitmuaiuiledennguinemsdounngaufusssuni
yosruiuiiniioasiin

AL ANTDI AN A IuAaz spnndulimanai Do amdslunisimun
dwsumsdntuwiangmineivheaszidin gaumzifefivanzanfegainiziisafidenadeardiy
sssumARNuiURaLiieazidaunian agelsAd ganwildnanuudaluund 141 msdmun
arwiufinuiieazdalussuunguute Civil Law uaz Common Law dhufisuwuuiiunnsnedu
o893 luszuunguune Cvil Law fndnunasiildvesanusufiniiieasndin (general
principle of tortious liability) da.fuumsnyeiavmlu (lex generalis) wazdseguuiiugiuarufin
(fault-based) mﬂmsﬁﬂmﬂaﬁmaauﬁmawizLwﬂﬁ’mwusm,56 Sulathde,” a1n,> WEUTuA”
e® waeBeauns dildszuunguane Civil Law wudh véninasiluvesmnuiuiinidieasidn
auiidnuursiniu Inelosdusenovdidey 3 Usens laun

L \Aeenudeniounansludda, anslusisnie, andluninddu wiedndsuls
naonuToides, dndes uaziainmueayanady

2. erwidemainannnisnszvindilidveusengmune (Wrongful acts)

3. dnszvirdesadla (dolus) weusvamauas (Culpa) luvanszvirdanann

ndufiu Uszimeaandnedeuildszuunguane Common Law ssnsdnfiotdisues
nguangazindingy anuiuiiaiieaziindsdnuuzianiziies (Specific types of tortious

liabilities) uazdeadusznauiunndnsiulunudnumenisnszsia (Conduct) wasuszinnves

* Article 742 Civil Law Code of Cambodia

" Article 1366 Indonesian Civil Code

* Article 83 Law on Contract and Tort No. 01/NA dated 8 December 2008
* Article 2176 Civil Code of Philippines

60 | a ¢
w31 420 Uszaanguaneunsuazngivd

® Article 604 Civil Code of Vigtnam
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audevne (damage)® dadlldsininesdeaduaudviiavuiiuguasfiaiausly wunsd
trespass to land #3e nuisance sileaifinnsanafiuszauguassaegranniiedosiinsg
donngruneudnddeslingmneazidavesUssmanisyuungmaneuanssiu

frognatu we A dymdlnedundlurisaiiefiuseinadaalu warlddusalag
Uszumlwudndusasusvesuns B nends we B ladunsuilesadiveliune A waldainy
Femesoralve nsdlduimnmalnededdngrnsazniavesdnlus Seanuiuiafing1nd
LMsFIUNIRgaTiuaneengranelngegann nanie mnfinnsanmungrunglng anufu

a o o = o wa | ~ 03
Ancanageudulumumdninan@sdaygalilu uinsn 420 dszuanguaneunsiaznidivg

usinguanedealuiudulumuanuiuinanmansgyinlasuszam (negligence) wesanngdud
eugunsiinilunissesiase s (duty to care)™ fuisreavideniidudeunnnnit ndufy win
madsnludedlingmneazidalng mafagnuaugeinannsiansanndninasiialuves
anusuRniieaziindemaliduiny uazeradawasedamn forum shopping dsidemedon
wereuazihaduflesfesdemanazlingruneazifinves Cvil Law eileniageninlunns
MruAALSURARBE NI

v A

UymidAgydnusznianilsde nsdifinanseyiavifinduildnwazduuau (Cross-

]

(%
Y a

border) uaznisnssiusazduneuintulunareUssmanilssuunguaneuansneiy n1snsei
Tudunounilsenaiaduluussmenldszuunguune Cvil Law nnsnszvindndunsunieniny

deomeoraintululszwaiildszuunguune COmmon Law daunnsgiuanusuiinvesvisass

" R. Young, English, French & German Comparative Law, 3rd ed. (New York

Routledge, 2014), p .368.
nsdlsnsudassfursuiududldogameldnuivinluanudemesuinan
pruNRUzSURAUMERIaININa a1l 11931 437 Ussananguaneunsiazmdlvdianunsuaives
was 437 Sdudteliyaeaiilnddasusumivusfiaadesfuinluaudemesiodnsang q vos
fau nanafie dhenisldiadostnana Sndnenilaldléld minvaesdeldoumnus drefuuda
sgsoadulumumdninasivinlulu w420 Wang Adiminwimadinif 828/2490 Uszalug
wazlusng Ansdnd assamas, “anufuiialuanaudomedainaneiunimug Suiiusiefinds

a [ 7 I v a aa 4 a [ 4
\wsesdnsna,” (Inentnusumdudin auzdirmans uninerdosssuenans, 2529), u 91,

™ Gary Chan Kok Yew, supra note 39, p. 20.
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Usemeusnanedu nsdiuiilomaistulussnisssmaaudnondeusinnifiasinduly
annnglsl esninussmeanndnendeuildszuunguane Common Law dufidadqui
TndiAesiudszine Cvil Law FaumnsnaannanamylsuidiussmassnquiiiosUssinaden

ofls fAnwmedsdedanait Asfingransazifinues Cvil Law waz Common Law
fwiloudufe asuallunsduasesdvdveaenvuiildiuaiuidemeannisnseviritliven
shengmne amsuiiaiiieaziinves COMMON Law usazUszinndiuildnwaus duansaiuly
autszlevidvasonu (Privacy interests) ﬁﬂgﬁmaajﬂﬁmmﬁmsaﬂ% MDY AUTURA
gutsisih$esenie @ssaul)® wazmsviviesiene (battery) dugeinisdunsesansly
s1medalauazdin, false imprisonment fesn1sAuasesiasnm, trespass to land, trespass
to goods uaz CONVErsion &usjsiumsesdndlunsndau vie defamation Fsjsdunsosdedes
vosyana Ludu FslndiAsstulamunsualveandninasivialuvesauduiaiioazifinlu Civil

Law wazauensegndaiaziunldfiansanisznounsimunganizie,

By Harpwood, Modern Tort Law, 7th ed., (Oxon: Cavendish Publishing Limi-
ted, 2009), p. 7.

66 U Aa 1 [ o v 1 ail’ 1A 1 Y a v 1 a
ﬂ’)’]ﬂJiUNﬂiWU"UN“Q’NﬂgVﬁiWEJi’NfﬂEJUL{JULLG]LWEJQﬂWiﬂ@IMLﬂﬂﬂ’]’]ﬂﬂﬁ’l’mf\]mﬂﬂ

Funs1ewns1eny eganinnaidadunisnszyiniinsenuseiala Dldmnuideriedasnaniy SEe

also Kline v Kline (1901), 158, Ind. 162, 64 N.E. 9.
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(1) definsanindrensidennguangluafinanuiuiaioazidia

[y I

wiimnusuiaieaziiinees Civil Law waz Common Law azusnsnsiuegnsil

v o w Y

WedAgy Nlamuneanunazliawisaadieganizinesfimuizanls lusesiddnnguung

[

FEIUIEMALNUNARUARAT NN NENe LR TRANUARTIUANGNS T Fetl

Fnsusn: npanevesanuiiiinnisnszviaziiia (LEX LOCI DELICTI

COMMISS)

thilfimansswaunadiui gamziieifimnzaudmnivafazifinniniigadng
u “ngmingvesanuiifiAanisnsgviazdin” (lex loci delicti commissi) iilasunainaanudn
i azidin Aenisnsgyiriiliveusenguane (wrongful &ICtS)67 suidunaunannisfingrune
vosusazdszinaimuaiinisnsziduinduliveudengane Wonisnszvildveude

nMueveIUsEmNAla NguueeIlsTIMARINagaunafidnslunisiasunisieteves

AGEYR YULLAEINUAMINUANTNATUNTLE I81AUL A SN BLALAIUSUR AN NLASITDIAU

Y

n1snseviliveumenguuiety faty liddidemeasiiailuiesderaniiiunsiuiala
nguuneiinzaufiandeudunguunevesaauiiniinuainnisnseyiiintutiuldveusie
nmang awatudnvazguillasudninasdrwnan “noufansilasuuiuas” (vested

rights theory)®

6. Williams and B.A. Hepple, The Foundations of the Law of Tort, 2nd ed.,
(London: Butterworth, 1984), p. 1.

68 Aa aay vo Y o v v ! a ] &
Wq@aamﬁﬂlﬂﬁ‘UﬂJ']LLa'JEN@i%‘ViUﬂﬂ'JEJ'J"Iﬂ{]‘WﬂJ']EJﬁZLMWSUBQLL@]ﬁEﬁUﬁ%L‘V]ﬁuu

wananaify FsBuseslvimaaunsnufiasnislingrnessUssmalunsdiingranedanandase
awasusuesvasmanfiansanad (forum public order) erananlsingainizifemundn
ﬂg]‘wmasuaaamuﬁﬁLﬁﬂmsﬂizﬁwamﬁm (lex loci delicti commissi) uenannazmanzauiunis
Vazlaudfiamnsoduasessiwaesulaelunislénguunevesealadndie see also AA.
Ehrenzweig, A Treatise on the Conflict of Laws, (St. Paul, Minn.: Thomson/West, 1962),
pp. 542-543,
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agalsinu Uszansnmaesganizineadszuavilluegiunisimuaainumvuieg

Y
[

09 “aouiliAnazida” (locus delict) Fadudoulvdrfy Sy nmadonnguunegeus
wsidvulmudeiianiaudaznsd dnnguuesznineUszmaununaiyanadiuiumald
wenganiaueIBnAuaA LN vesdeaffIna 1 Jusaritiuiidefuazdedndes
upneinsiueanty

AERT19138 A3, e wAdaYie way Mmans1a158 alle mlve WiniAunLIeves
anuiiinazidia (locus delicti) anunsafvunldlagordengud 3 ngud léun anuiiiang
nsgvi, anuiiAnaudeme uaranuiifingranevessamatnduusylovdund devmeann
‘ﬁlﬁﬂw

mans1a136 Martin Wolff uag enamsnanse Emst Rabel wiuindinguiiisades

3 ygqui] W anuiliAnnnsnsesi, aauiiAnanudentes uayisnisanvinefeniseyg el
fidemedudidenimudesnisigamaieatuiimneianuils seuivaouiifamansrh
waranuiinnudone

ans1a158 Robin C.GJ. Morse was enansnanse Michael C. Pryles auei
anufisananianunsasiuunoants 4 ngud) o anufiinnnsnseei, aouiiinanudenie,
aoufifigidennoiden wazanuinilauduiuslnddadunisinazifinuiniign (Most
significant connection)”

Sefiansanmnuuvestinngmanedradiu annsaagdlein msfvuaauvane
04 “anuiiAnazidia” (locus delict)) awnsaduuneenliiu b naud ndnfe anuiiAans
nsg¥i, aouiiAnaademe, anuiiingmanevessemaiudulssloniuig domeunniian
(the most favourable to aggrieved party), anudigideneiden (election) uazaniuiii
amuduiuslnddadunsviasdisanniian (the most significant connection) nsdu saunnns

vosanziedludagiuldvinliaaiusveangquidreiudasuudadii anduinduiisenis

9 v v U 1 v QIJ !
d1engn WeNgny, N1TUANULANNANITEY ‘ViaﬂVI’Jl‘iJ"U@\‘iﬂ{]MlIWEJﬁ%M’J’NUi%L‘1/1ﬁ

LHUNARYAAS wazA1aB NIy I1ITYQRIMen sTatuuianguune wisdnsay 2481 13aq

W09, (wguas. .U, lWivsngBiaud), u 272, ads mlve, 899uds ideessadi 17, u. 78-79,
"'M. Wolff, supra note 13, p. 493; E. Rabel, supra note 45, pp. 301-304.
"€.6.J. Morse, supra note 41, p. 113; M.C. Pryles, supra note 51, pp. 37-47.
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muupgauinazlaie ludoulalunisidannguuieaiunan nguungvesduniianis
nszsirazidlia (lex loci delicti commissi) snduganizifeausaz Ussiansianin wu wdn

ngvaneivsgauiuazidia (The Proper Law of Tort) uagndnnguanevesuszimadiusglowd

'
= Vf

wrgnsaldefidenmedian (the law most favourable to aggrieved party) dsg@nwnlgnannly

o [

wdilu undl 1 fadu nmstmusenununedisduiandedios aauiiianisnsyi, aaiuiiie
Ao wavanuiifigdemeidon wiss 3 naudiii

1 aouiiinnisnsesin (locus actus) e manamsnedlésuanudensiniige
Lﬁaamﬂaamé’aqﬁusﬁammﬁmaaﬂgmwﬁiwazLﬁmﬁamﬁﬂizﬁwﬁlmauéhaﬂgwman ae13ls
finnu Bnsidsnsdidedndodunsdliinsnsziinatetuneu uazudazduneuintulunais
Uszinasatu nsnszidumeunisornnduasdelulszmanis wazeraliifuazifinlugn
Usznenileld 1wy n1snsgviunsduneuislutsamalng vistunewiluflowns uasauiu
AnieaziinainnisnseiessnasluidesUssmedusmunliuansady Sedmasenis
Fruvesna mandeuszleviuidesias (pro-defendant) iosandnasilonianaeiu
mm%‘uﬁmnﬂm'wnﬂﬁgﬁnﬁé"ﬁwmimzﬁmamﬂﬂLﬂuam:ﬁmmuﬂgmnmhﬂﬂizmﬂn

2. anuiAnenudeve (locus damni) nguidlianuddoudingusvasdlunis
Beneranudeme (restitutio in integrum) 3nnsiliiuianudemededeulvdduazeay
AfinifleasdinAstuilfiaomnusieranaudems femuAndananildsuaudisnunn
etulutagiiu suauinisvesndnanuiuinfioazidia lnsangluiosanuivinlae
wseasn (strict liability) Ssliauddnyfuanudenediiatu ldlinsnssviiidanuia

Usznau nsziiu lunsdiiianudenisiinduauasUssmalaeiignszyinldaunsanaiiule

2 enamsnanse Emst Rabel iudn nrsimunmnumnelagende “nsnsyrin”
(conduct) Huneust Snfuseatilalassaisiiugiuenusvindieasdn Wesanmsnsevius
Wigsenudeailvdsiingruneysiunses uidrdosfionsanauia (fault) uduesdusznou
meludnlage see also E. Rabel, supra note 45, pp. 328-333,

B mednual A3nsnsey, “nguaneldtsduivagfiefifidnwuy szuinsUsene,”
(Anendnusumiaiin anzdfrnans aunasnsaluwiinetds, 2542), u .76,

™EF. Scoles, P. Hay, P.J. Borchers and S.C. Symeonides, Conflict of Laws, 3rd
ed., (St. Paul, Minn.; West Group, 2000), p. 689.
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(unpredictability) w3erAnarneansadey (fortuitous) sivlianuiiAnaandeeianulnddn
ﬁu&jmaﬁﬁaamw

3. anudifigidemeidon (Election) F3nrsdunandraningainiesiendseinnudn
nvsnedsansalden (party autonomy) gsgnszvinaziiauazdidemeanunsonnasiuteady
lnmANNNgNATNsEenngrinevesmaifiansanafiaslingunevesUssmealaanld
ey Fnrsiduwiifiesnisoun el e duiaduladn “aniuiiinazdia” (locus
delicti) finnamneiiuila Wielimaaansadenngrunensmdnnguanevesanuiiiiinnis
nsvvinazida (lex loci delicti commissi)®

Y A = 1

= & | a & YU a aa & [ L4 1Y 1
Avdemedadulsssuuisaiidugdndula FBnnstigendulseloviundidemeatiaunn aeels

Y Y

NAaNTEUNIAD AaNaNN1SEANSAAINNTILA

a

o

fAnu MadausididemerafegeulilyingussasAlundanuyfsssuvasnguane wagena
Wunsiendieuduagld msfianuseisnsilisensdaasunnudnlunis forum shopping

Manunguauiventardatntesnndaiu Yuediunisusuldluusaznsdl &

Y

a i

L4 @ ! v aa aal ~ & o b4 A
Aans1anse Morse wiudnisendedsnislaisnisuiiadugfgenvilinsidennguuieuinainy
N 1 H il 17 = v a - a dao v v 1 v a
augu (Inflexibility)” Tneawzlupfirusuiindieavdaniidnvazdudounnn wu amnusuile
Y9IUII193INNTALLTATDIGNN LazAuTuRAiaAudsEduLAnIInFuAN Ly

Uaoase 1Judu

Fnsitaas; msldgainiziienses (Alternative Connecting Factors) e

nunevesanuiifAnnisnszviaziiia (LEX LOCI DELICTI

COMMISS)

n1soAguALNEINYUUIgVRIEAIUNTIAANITNTEYINazLn (lex loci delicti
commMIssi) gouvilinsidenngrmuneinaaailivenyan fiudsdinnsigansinesesanldlu
nsdlfidadedu q niedeiivasuiiuinindndudeaiiuinanudandu (flexibility) liuqa

LAIZLNYINAN

" M.C. Pryles, supra note 51, p. 45.
" Ibid, p. 4.
"C.6.J. Morse, supra note 41, p. 112.
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Weudtamndana 3dldinsideifiaaiduuiadesiienafedomieduiusesng
Ind3adunisinasidiauinniinguainevesaniuiiiianisnseitazida (lex loci delicti
commissi) mﬁmumﬂummmﬁ'msm wu nslddnyen@ (nationality), gfdwun (domicile)
v3eusiuafiuiiog (habitual residence) ignsdisisanfunildunud iielignsdiilonaleld
nUIevesUTEIATIAUAULALNNTIEA

uananil mslindnngrneiivnyausvazda (The Proper Law of Tort) #lssu
audeuuarliiunsensulugiuzungatesing laslamzeneds msthanldlusdnnisnsedii
azidiaifadeaiungmnevestsemaiilszuunguune Civil Law uaz Common Law ¥inlsiena
firsostlofidangulunisfinnsananumnzanvesanuiuiiaioazifiniusaz nsdauasld
ngrunevesUszinala nenisuiulindnnguunedsgnsdliden (party autonomy) wazwdn
Usglovtiunansdlinefdemedian (the law most favourable to aggrieved party) Tnesnilsi

]

Usglovivasgnaduazdidumeiduddey

(2) msusuldgamzinevessamagundnandeuluafinnuiuiinie

azLin

umefeluafozfisvesstinaandnedouairstulnedldsuunanuiuin
\WieazifiausiazUsziamesnaindu namde madenngmnslusdazidannideadulunugainie
Aeuvindey Ltz dunsavdninasiialuanuiviaiieaszisia (general principle of
tortious liability) wazenusufinamzizes (specific types of tortious liabilities) wagHuduil
sslutszna Civil Law waz Common Law

nsusuldngmnevesanuiifiAinnisnszviagzda (lex loci delicti commissi)
whelilymuarguassneging uidmnzaufigaiuanusuiindieazidalunsdiiily sgralsia
fsvesUsemmandnendeudldlianudfyfunisfiauanumineves “aauiinaziia”
(locus delicti) wagnsdifinsviasfinfisidnuazdruue (Cross-border) vinligsussauigmalu
nslfannsienduil fesssmadenuufldthngunemudysdvesdnsd (lex patriae) an
Thieutlym vagiivssmailaTudliofondnngunefimngauiuazida (The Proper Law
of Tort) Tumsuftaym
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guassaUsznsddgunannmsldganiziieadszian Double Actionability
TmEJLawwiuﬂsaﬁﬁﬂgwmsﬁuaqamuﬁﬁlﬁmmimzﬁwamﬁm (Iex loci delicti commissi) ey
nnmnevesrafifinnsnad (Iex for) iretululsemeadldssuungransusndiatu uilungy
Uszina Common Law agldvdnnguaneimangauiuagida (The Proper Law of Tort) ustia
Tuoasumammariilalosegfusfininumundn stare decisis vosuszimasangu dadildng
vdnnaeilun1susuldliudesnsle vagiivsemalngldudidios Double Actionability Taelais
founiiu Jadeudszaudgmnsidonnguuneaniian

otls anwvnddnyivilviganzifeluafazidavesUssmaandnedoulsivanzay
furnananuuanisegeditioddyesnnuiuiniieandausazszion Sddiesganeiien
figrasie nslégainiziisaussanidedeiuanuiviadiieazifinnnyssangoududeil
wangauduegeds waraumsfiazfiansaunnisdmuagainizifedluanuiuiinaenizid os
(specific types of tortious liabilities) mnuUsziweasndnendeulsifosnisazdszautgmilums
URUR

2.2.2 dainsanunsdsmsiigafuanusuiiniieazidaenizize il

29AUsENaUANUSZINA

Tutadieft 2.2.2 4 d@nwvetiaueauufisiuii yaineiiendiioglutiagtuues
Usemaandnendeuiilimanganfusssundvesanuiviaifioszsdaaniziios aghilsfa
anuiuiinfionsdafifidnvurianiziiesiffogidusuounn lnsamslulssmaiiliszuy
nguane Common Law #wdfu f@nw3dasvetnauensfisnsananuivinanziiedios 2
Uszian Suflanuduiusesndlnddadunisindendread (free movement) Tuusswnauondou
iiothlgdolausundszimaaundnendoulunisdnvinalalunisidonnguuiedivivasoie
sesiuniazfinfiflesdusyneumeUszimadanan nanie

22.2.1 arwsuavesunednennnisvhasifinvesgnane (employers vicarious
liability)

2.2.2.2 annufuiinsernudemeduinandudiliduasasde (product liability)
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2.2.2.1 anuiuiavesuiednanmsinazifinvasgndne (Employer’s
Vicarious Liability)™

AsuRiavesuedsnmshasidinvesgninafiauddlundnsimuayaead
fossuRinannsviasidin namite Wunsimusignuiliufudomgmalusinssnseni
Feovne esnnilgmenufufiavessiuanmehandnvesgniraiuiniunglduiunms
gsna (business context) Toouri” sfiuedelimdmassesiadin desdlduussledan
msuftRnulunanisidinedefoanvniinguunededuliunedrafossuiausialandu
fnseiazidinies Medsamsnduaseslonialunisléfuaubeisvesgidewe (victim

1 a v 80 g = a = S Ao v a A 1 9
protect|on) BAAIY NITUU ATUVDIUTENARUITND Y UUUNANWEULANUTURNATILANG19AY

78 Y a I A = U Aa v o
uaﬂmﬂsuawaﬁmﬂummsLaaﬂﬂgwmﬂummmwmmaamamamﬂmim

Y

azLlin109gNa1eyl

L3

fosAusznaunUszima Ussiulgmiluwimumungaulunisiivuald
wepiedaiinednlugssmaiiAamiuidsmeannsnseviwesgnine vidsdhludsussmai
madafinnsanainsegiu Wudguiienasiunama (jUrisdiction) Fseguonveuvivaues
Aneniinusaduil see also R.S. Wernham, “Vicarious Liability in the Conflict of Laws,”
Toronto Faculty of Law Review, Vol. 34, (1976), pp. 50-62.

9 4 i < 1 o a o
ans1a15d Albert A, Ehrensweiq wiudn Jaymieanusuiinainnisnsevinues

r;:iﬁ'u (vicarious liability) quguwmaﬂﬂﬂi‘ﬁjﬂﬁuuﬁﬂﬂ{]‘VilﬁEJﬁ?uij”]LﬂUﬂ%éf@x‘iﬁ?LLUﬂﬂ’Wﬁﬁ%’]iﬂJ’]
sandu 2 Usziam

1) mnamnsualvesmnusuiinainnsnseyiivesdufe desmsdnideud as 1y
nsdlarusufinuesdanunsaainnisnseviwasyss (pater familias) nsdisudunylaifiany
Fuduseninalnlunmadennguineanfisrsanduiimy Wesanliulseloniudegnile

2) vnasunsusivesnmsuinaInmsnsyivesiiufe mIuunduanademesy
Junau191nn15UsznougsnIsuningaaIingsy Auty ANUSURATEWIEINaINNISNIZYNTeT
anda (respondeat superior) nsdliduiifsazaumsimunanuiufiauazganeifeifivzay
aonndeafueuiuiinduediada see also AA. Ehrenzweig, supra note 68, p. 449.

“ Ibid, p. 573.
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suduanmaddgiidnduszdesfiansanarumanzasvosganizifedanariduiivy Tny
annsadldidu 2 Ussian nanfie anusufiauuiiuguanuiuie wagenusuiislasiasiain
Taondnuds wedsdendesiuialunisnszivesgninedansyrilulunianisiiang
e uiaruuRindananil Tuunassmandusmuaieulaluniseniiuausuiinly dugulu
Useimagessiudsimualiunsinadessuiiadeilomnedadidmialunsdnidenuionisaiugy
% (culpa in eligendo et vigilando)™

Tugulineuiunedsdianuia (legal presumption of fault) dawnedrsansnsafigatinuile

an nandnionils nguuneaziiaveaesiuiisusln
du
nAndssanuiviadananild denissmuaanusuiiaduilivsnngedlungrunsasfinues
UseinAaundnendeuassusemna Ao fun wasiaulud

nstlvosiuywn Section 747 (1) uaz (2) wsia Civil Code of Cambodia Jayejin

“(1) yanadeldsrugndralsiufiimany deudassudnlunaimbemeniungany 9
(Andusvgdu tumsufuieumesgnda Tulogndraiunsoilulaeadlansevssumiduiae

(2) yaradeviminivesusymgni Tusausznaunisaliesuiedn seudaesy
Aavtuieaivnesieehilsimu nsddhellidesuunniseavauguanuaunasusivg ™ 3
fozwisuntnyaafi “lildtsduuinsamunuquaniuauensudvg” (shall not apply where
supervision was properly performed) fosfiazsioulsifiuinsimuanrnusuindsndiniy
wiilesteduivgrurnuiinvesunadng (legal presumption of fault)

fwduusenemautiug usf Article 2180 para. 5 Civil Code of Philippines® as

TyaAliunednsiessuiinannisnseyhaesgnanaaue nszdu undyailu Article 2180 para.

® § 831 Bilrgerlichen Gesetzbuche

% Section 747 Civil Code of Cambodia

“(1) A person who uses an employee to perform work is liable for damages
caused in violation of law to another in the performance of that work by the employee
through the employee’s intent or negligence.

(2) A person who is charged with performing supervision of the employee in
place of the employer bears the same liability as the employer. However, this shall not
apply where supervision was properly performed. ...”

® Article 2180 para. 5 Civil Code of Philippines
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1 s muslirusuiana Article 2180 ynssaduldmandninaeinilumusuiiaiioas da
anu Article 2176 a8urusuinuuiiugruaauiia (liability based on fault) wiefansande
uniaasUsznauiu wansliiiuinngunefauTudduinueanusuiavesuned19ainnisi
avilnvesgnitemulusUvestoduiivgruauiia (legal presumption of fault) Tneuredns
zsaasuiiadalalianunsaiigaulaimulaldnnusvdasyidunisAnidenuionisauaugndng
L » 8
(culpa in eligendo et vigilando)
A ° o a ] [ 7 1 HH 85 a =
yariinisimuannusuRalaaassasa (Strict liability)™ ludsswaaundnendou
Huldsuaufieuninnin dausingleainUssimaaundinendeudsldszuunguuie Common
5 = [ = a 0’86 ¥ Y a a a
Law visugluangaenany, deounns, snade wazdnlus awldsudndnannngrineazifinves
danguuasimuanNsUiaveswedaInnsiandavesgninliiidnvauzilumuiuiialag
] v o & 1 = Y ! il & 87 a N 88 89
wnsaasaiaay wwpeaiulunguuszsme Cil Law e Useineans, Sulaidlide, ne™ way
= N o ¢ v oa A a Y A ' o & °o § v A
FHeaun waninasinusuliadisaziiavesungdsiuanansduiieainlinisidennguuigly

ARNIAMUSURAYD W81 L L AsT et dulUag1eng1uin

% 1.CS. Sangco, Philippine Law on Torts and Damages, (Quezon City: JMC
Press, Inc., 1976), pp. 181-182.
8

5 U a ! U a U a 14 o a ¥
ﬂ’J’]:LI‘i‘UE\IﬂIﬂﬂLﬂiﬂﬂiﬂiUﬂﬂﬂ’mﬁJi‘LINWUBQU’]EJQ’N%’]ﬂﬂ’]iVIWaSLQJWUQQQﬂQN

Antumelddeauaalumsaidesgidomedudde mansevhazifinvesgnirnAatunigld
nMaUfuRnuifioussleniunuedsdiede ey arudensainnisufifenunudhi
AananFsaumsiiurnusuRareureaunedng lnenguuigazinualiunedsdessuinlunis
nszvivesgninaane fidsmeiisausfigari “luasfinenudenetugninaujifnulu
man1siidne” (course of employment) wielsiwintu

% Singapore Transport Supply Service Pte Ltd V Wee Peng Whatt & Ors
Public Crane Co [1978] 2 MLJ 234

" Article 92 Law on Contract and Tort No. 01/NA dated 8 December 2008

® Article 1367 para. 3 Indonesian Civil Code

® s 425 UEUIBNYMUBUNILATNIRITE

¥ Article 622 Civil Code of Vigtnam
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anrunsaifiadnen 1

wie A dyddesunn Dudldsunssusesauantilvndnneiuna (ASEAN
Mutual Recognition Arrangement on Nursing Services) 3sluasiasiugninsveslsmeua B
Fafldninviinnsauiivssimaan sesn wie A TdSuneuvaneliluusedilsamerunaanund
UszineiduTud Usinginune A nssiilaeussumBumslbiAnanudemeunuis C ey
Aeauny mnnsdinsiy asiuldifingninsasidavesvateyszimaiineidastunisiivue
ANUSURAvatlsIne1UIa B wedng

vnedenguingazifinflautuddaduanuiiAanisnsgsia (Iocus actus) wnedna
donannsnredinulinmseinse slunnsfnidengnirediuds (culpa in eligendo) 1iesann
we A lasunissusesnuaudmvidnneuia

ynedungrneazdinanadulssmaiiiessauduiusseniamedigni
Tsimeuna B deudesuiiniane uinisléngrnewuidomindomdennuduiussening

nguineanwaz wie C fidemedadlifianuieniuiungrunganusedidle
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(1) defimsanindrenisidennguuneluafnnuiuiinvesunedienin

n19viazilinvaening

Wewdtgvissusngainaaunisaliedei 1 dhedu dnnguunessninalszsne
LHUNARYARAMILALEANLAIUTEANANN 9 WalilAnAumagauiusTTuIRveIAIY
SUHAURIUIEININNTNaIEAYEIN NN ILAAY tngaansaTuundaiauslun1simun

gaunziiedeants 3 Ussam

USBLANKIN. NISAMUAANNSURATDIUNEINAIBNMINEYRIUTEINARL IR UAIY

SURAYEIRNINY

ans1ansd Etienne Adolphe Bartin iauednisazfinnsannsidennguuneluad

U a b4 o a v o ' a o o v 91
ﬂ’)’]ﬂJi‘UNWU@QUWEJR]’NR]Wﬂﬂ’ﬁﬁ/ﬁﬁ%LiJWU@QQﬂQ’NQ’]Lﬂu&]@ﬂWﬁ]’]im’]ﬂ’m’]ﬂJﬂ’]ﬂﬁy 2 Usgns

(153 o a A

Aauusnfe | Hnsevinandafiegndne’ wisli nsneuriaufInaITRetedy

Y

(%
I Y aay o &6

nnvaeveUsTinAnineAlRauRUS
ANNIUNEDIAD U 199095URR . Mol Fan1smauAInunandld 3zfesady

HUFIUAINAOILLIN NENRD @mNsanuRdnIuzYesyARanIna1II L duwedsvegnIei

9 Ol

a

aziflalandiniuiazannsafinnsanmesuiiassld agalsnd Tudruvesnisidennguuiety

Lidndusesmdsfisanuzdsnaradundn arszdfguesganisifesmsazegiinisnszvisudu

WAUMIANSURR FeRRon19nIeinuedgndng Aty ganzifenlddeduiunisnseinues

andsdaumnzaegudnaniuildiunstianuiuRavennednie Inglidndudeaingmne

' (%
AN 1 YU aay o 6 1

Yo seinannefliduiussenitueuargniNeRaTan

o

ae13lsAd eanzineuduiidentnlenialiuiednaun sangaiuainusuiiala

9

lngLanzageds Wennuduiusvenneduazgnitaiatuneldngmunedunykasiaudud

fraruanIuNIsaifiag1n 1

"L EA. Bartin, Principles de Droit International Privé Selon la loi et la Juris-
prudence Francaises, (Paris; Editions Domat-Montchrestien, 1932), p. 430, 432 cited in O.
Kahn-Freund, Delictual Liability and the Conflict of Laws, Recuil des Cours, Tome 124,
(Leiden: Nijhoff. 1970), p. 107.
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Ussuamilans, ﬂg‘wm&Jsuawizmﬂﬁl,ﬁﬂﬁ@zyﬁmmmu (Law Governing the
Contract between Employer and Employeg)

v

Fofinrsantunisld “nguinevesUssmaniiadygrdneusesu” (law governing

T o

<

the contract between employer and employeg) anansavianlfiduamnsfelugugiidu

q

£%
aa Y

fudeueuduiudseninmneaazgnislfiduened udgmnziieriiideiauenisusulin
waneaived 2 35

1. enans1a13¢ Robin C.G.J. Morse iauouwdninnisfinnsangmnsifendui
anunsavhliunedsmnogmeldngunasilunisidonngraneld widifesfionsanganizifsly
MsnsEIinazifinvesgnine uenoenmIMINIINALNIEIABITHmUARNTURnYE BTN
nanfe nMsfvunganziiellasuenurazauvesifduiusesnani (dépecage) luduves
anietiilsfnsanaainiziioameldmadatuuisngraneideands wiluduvesunsdrdls
NS UNVB IS QY N Lﬁaﬁiﬁmm%’uﬁmaqma%’wmﬂaguimaiéfﬂgwmaéuawszm;ai‘i?i
auansafigadanusziinsyTalunisAmdenwsenisaauangnine (culpa in eligendo et
vigilando)™

WavTuddaduanuiiinasidie auvdnnguuevesaauiniianisnszviazda (lex loci

'
I a

puguanrun1saifiedg1sil 1 ninenaiiute C deseduiuldngmunsvesUszine

delicti commissi) wredrsdenannsafigadldimulaldanusydasyTdunsdmdonusonis

munugnd1e (Culpa in eligendo et vigilando) vl Tsanenuna B wedhe enangeriuainusu

= ~ B o & =

Aale Fegenliiluusslevidows C fidevne”™ Auiudensuenfinnsangniniziieivesdd

[y

wigdslagedengurunsanndaduaauniiadygdnaunssuiiy

% 0. Kahn-Freund, supra note 91, p. 104.

® nsduilineiAnsuuudaluad Church of Scientology of California v Com-
missioner of Police for the Metropolis sgjidevneileaursdrsromadsnquiiieionias
Andemearnnianseiiasifinveagninedsldinseyiias m Ussimasessiu luaddmadangy
finsanngunasilumsidenngranevesmuudndenlingmneaziiiavesussimagessiulug ey
\unguranevesanudifiianisnszvinaziia (Iex loci delicti commissi) egnslsiid 1lefiarsan
AmufuRinTesuesInnanseyhesgniamungraewesutuiinasgumsigateu sy

AATUANA9INNYMINEVRIBINYY TuraeNUsEInABINgumvualiausuRaluanyuigull
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WnsuluiazgansaneuauesInNieIN sz Mrunganzifellinsouaqy
Lgaduedns wifilunsindeuinguszasAvesauiuinuesuigdnaainnisnseyinves
zjuﬂ%’NLLa3ﬂmaL"f;JuﬂﬁIﬁmmﬁwﬁ’iyﬁ’Uﬂgﬁmaé’fﬁym%mu Farnansnanse Morse Agalal

ALALUsENaUIBNSId ihuldldatuayuanudiudnaiusedile wasiuauaisnausy

AAY9IUILI9INNTNTEYINVRIININMITAITRgMElAUTUNTRINgVINgazIiad LAY LiBeuiaId
fnnsusuivdsuganisieliiinnudenguinniulnefinnsan “nguansvesanuiifidads
anuduiusszninaunednauazgnans” (the law of the place where the employer and
employee govern relationship)™

2. manaanse Michael C. Pryles iiudn nnsusuldqaunisifenuszuamilliauans
Tusnandu nanie msldlugugaanufsmdnuiionseninien uvonanidsansldly
Snwaedidu “ngminedidedinnuduiusseniaueduargndre” (the law governing the
relationship between employer and employee) wiievanidssnisdrdnanudusiuslunenig
‘ﬁ%JNLLGiLﬁﬁlx‘ma‘uL%m%aﬂﬁﬁyﬁyﬁﬁwLLSN’]ULVhﬁ?u mﬂﬂg‘wmmaﬂﬂszmﬂﬁﬁa&mmﬁ”uﬁuﬁ

sENiueIuargnIdilainTungladyyr 919w wu UssmanSuaa Tlanvuali

U

wiedns (Maitre) winduiidessuiinanmsnsyiwesgnine (domestique) usdsldveneeentuds

4

JUsiuTRyw (commettant) uazdogldUsdutaywn (Préposé) Feilaumnefiniraninnisidu

Y

1Y 1% [y Ly

wsdamudyandussnu wagenfousiiies “srunadedutnn” (power of control) Taelsl

o

£

o ¥ a o ¥ U ! ! 95 U Aa 1 a o Y1 ! v a
Q’]G]@QEJE‘{QJIEUW?GNLLSQQWUF\ULL@@EJNIW S‘ULL‘U‘Uﬂ’NlIi‘UNﬂLSUUUEJQIWQWEJWGWWQN78Q6®@U33L‘Vlﬂ

v Y

onandeudaunegniedulisunguane (imposed reception) vesSuea sgratu Ussimean &

Juanusuiialaginssase (Strict liability) Tnedidemeifisaudiigadinnisnsyiravilinves
anisuegnglivouiumvasnianisiidne (course of employment) Aufissweouda ususzine
wossunduimuninneiisazdessuiiadoilounsdreidmilunisdnidonvionisaiunu
anans (culpa in eligendo et vigilando) nanadntlemilsde YoanudnvosUsemasinguiiy
mualieddessufinannisnssihvesgnine uiterudnvessemmeesiududunis
fsuslinedsiessuinannisnsyyiesmuies See also Church of Scientology of Califor-
nia v Commissioner of Police for the Metropolis (1976) 120 Sol.J. 690 (CA)
* €.6.J. Morse, supra note 41, p. 153.

® 0. Kahn-Freund, supra note 91, p. 106.
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Auslfupnalafmuiivhudeussloniuiunradnaunis (one’s self benefits) dossuiin™
LazenTmiensdfinguaneisauindimuals gilneu (trainee) FeufiRmumiinlasy
ueuMnedesiuRadeuiy’ sUnuuAudITLStuedoudifissduatidutysuasng
UftRnwileysslevivosdfivsfuiymmuviniu mndoifansimuanunisaifeded 1
wWasudu we B &lviune A fusnvudsdudvesmuainysemmanudsisemaiiavlud uas
AinAnuidemetuun wie C smnendeTBnmsveamansnaiss MOrse we B geslidesiufialia
nsdila iesananuduiudsenineue A war B SldAnandyyidiussuesidlsia
ans1a138 Pryles AldeAumeiisnmsiiitedatasey nanfe nisfigatinnuduiussening

¥ b4 1 5’5 o ¥ 1 o 98
‘LJ’]EJQ'NLLa%@ﬂﬁﬁ\‘i@ﬂllﬂ{]‘ﬁlﬁEJG]N‘IJSSLV]?WUVHI@@EJW\‘iEﬂﬂEH‘UWﬂZﬂﬂ

Ussuamilanu, nguanefngauduagiia (The Proper Law of Tort)

Fsanrheaatulaeiidiannubaeuogisiian Lord Wiberforce iudqly
nsdanuiuinvesuneineanmsihasifinvesgnitsasmBusnnguanevesssimailnddafy
IRdusiuduazgnsdluniian (the most significant relationship to the occurrence and the
parties)99 Fefrensligamzifmumdn “ngusnefimunzauiuazisin” (The Proper Law of
Tort) \dudefiarsanuszneuiiioiaiuanudanguliuiganiziisindnld lnsmaauisn
finsanteriessaduneonsd wu lunsdiuedadimmoniuanufuiindesanannsofiged
Ienuldldrusyinse TdunsAndenusenisaauaugndns (culpa in eligendo et vigilando)
yiornuduiusszrinaneiauazgndnslilldnesitulasededyadrausenu Bnisves Lord
Wiberforce thuiidnunsidudosniu uazazihulddeiogainegfRsmdniindgmanlsl
WiNEaN uANEeInIsnIsuesmanstanse Morse %aLL&Jm;mmzLﬁEJ’JsuaﬂmsJé’NLLasszﬂ%’Naaﬂ

INNULALD

* Article 92 para. 3 Law on Contract and Tort No. 01/NA dated 8 December
2008

7 Article 622 Civil Code of Vietnam

* M.C. Pryles, supra note 51, pp. 148-149.

® |, Collins, “Vicarious Liability and the Conflict of Laws,” International and
Comparative Law Quarterly, Vol. 26, (Apr., 1977), p. 481.




102

(2) msusuldganzinervessamadundnandeuluafinanusuiaves

'Ll']Ellelﬂﬁfﬂﬂﬂﬂ']iﬁ']aZLﬁﬂﬂJ@QQﬂ%I'N

nntefiasandisiunandiiiiuin madonnguneifieldteduiuauiuiinues
WwednMhaidavegnintulssmaaun@nendeudwszaualassneguin nnldgainie
JAerUszunn Double Actionability geuvinlsinnsfigaiiaanufuiisvesuiedenduniiun
widh TasiamglunsdfivsemafiinnsnsgyiuasUssmaiiinnsaneisuimuaauiuiiaves
wgd b Iansnaiy

nmsdennguanelasnguunevesanuiiiinnisnszvinazidia (lex loci delicti
commissi) ﬁ?u@%mmzauﬁqm 9813l5Af AuuAnAluNIsIUAANSTURAYEILIET19EIAS

danansznudensidennguune waznslidnguuneimanzautuazida (The Proper Law of

1 &

Tort) wieriuaudanguiiidudiglinsidennguuismuizaunindedu udluussmeaundn

)

awFpuiiiiiiesiavTuduazUssimaiildszuunguune Common Law windudildganiziien

(%
=

UYsennid

o

dgmsunslindnnguunemudgyuivesgnsd (Iex patriae) dFnwuiuingany

LY v o a Y

Wertlinnuddgdudyuasiuiuesnsyhasdauwasidens Jskinsaunguanusuinges

weddadladudnszviazfiaudegnila wasvinlinisldnguuneliaenndesiuingussasdly

mausignuiliteligidemeilonaldsunisyaeanudemeladienan

2.2.2.2 anuiuiiadeanudemesuinaindudnitlivasads (Product
Liability)

[
[ v

ANNSURARBAULANIULARIINAUAIN luUasafsduLineIrUsEnaU

1%

isUszinaldieunn lnslanzessduilofianisedeudoiaiaudn (free movement of
000dS) N5z idlefinnsanngmineanstiygiivsznouiuaainzifiedluafazfinfiuszimeaandn
odeulderlutiagiuud nuhdusngenuunnsseduin Builennuiuiiasemuidsmesy
\AeandudnitlivasnfsvesUssimaaindnendou annsaduuneenlidu 2 Ussian nanfe
ArusuRaULRug AT VRN wasauSURlREIATIASa

Y a

AusuiiauuituguAiialuafduAilivasndeiaduneldnnuaniiiguas

Y

(manufacturer) dufl “niirfigossetaszda” (duty to care) nmsudndudnlsldunsgiu n1si

]
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duiiAnauunwseadumgliulaademedsditunanmsbiufiamihilunissesinge d
(breach of duty to care) vestiudn namnieviskantuuszam (negligence) lunsldaanm
seiaselrluntsnanvesny Jernudsludnunedliudninauiainszuunguune Common
Law Tua# Donoghue v Stevenson™™ LLazmawawé’ﬂﬁqﬂa'nmé’wglumqaemmm,101 e
1735, % sade™ uay Fenlus™ Feldszuunguune CoOmmon Law wenannd ddininuwives
radulaide’” uavusumaan’ dilszuungrane Civil Law fldnamdnlihanuduiiade
audsmeduiniinduddlivasadetusuegly “wdninarivluanuiuiafioasdia”
(general principle of tortious liability) nanafie fnanazdessuindeiienuunniadluiud
fuinananuadlauazszmidude waefuslanedosiigaianuiadinat

YUz ﬁ’mgm,lm Usznalne' wazBenun’ Amuanuduiininginiensa wie
strict liability 1fosnannanueinduinlunsfigaiauinvessndn nszuiunisnandusily
seuanmAUsznaulUfenanarstureuwasiaNsNIAdIY WU NMIaNUUUALAT, NTUTTY

ansiauel, n15UsEnaududm unaentianinsatedumdsinliguilaalalddumnlivasade

" Donoghue v Stevenson [1932] UKHL 100.

ofls fAnwldnanfedaifuaiesaidenanlfluund 1 vesinerinusatuiudn
3elsivonanen a fiden

%L C. Ong, “Brunei Darssalam,” in ASEAN Product Liahility and Consumer Pro-
duct Safety Law, L. Nottage and S. Thanitcul (eds.), (Bangkok: Winyuchon, 2016), p.71.

" hin Mar Yee, “Myanmar,” in ASEAN Product Liability and Consumer Pro-
duct Safety Law, L. Nottage and S. Thanitcul (eds.), (Bangkok: Winyuchon, 2016), p.177

% Teh Khem On v Yeoh & Wu [1932] AC 562

%1V Media Pte Ltd v De Cruz Andera Heidi and Another [2004] 3 SLR 543.

™ Article 1367 Indonesian Civil Code

% Article 83 Law on Contract and Tort No. 01/NA dated 8 December 2008

W07 Article 751 and Article 752 Civil Law Code of Cambodia
108

11951 5 wszsedydiinnusuiadeninudeniefiinaindudilivaonde
w.el, 2551
™ Article 630 Civil Code of Vietnam
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fanas nsmmuaiguslaadesdugdunmuasigationesinduneunsuanfiadududaunay
gnunnisiilalalaedie Tutuneulaludungliduaninanuunnsesdaduiosdiuinegs

10 Inedlingusvasdnanfonisderennnudemeduinannisndsduanlilaunsgu

v

dmiulszinalauud ausvinvesdudiildvasadognituunoenidu 2
Uszaam nanfe Fudihlulindnausuiinuuitusiuanudn (liability based on fault)™ us
dmsuaudusziamemsutduds, 1n3eadn wazAuguiae duihliiuieunedosainnis
Judouasfividofndunssainnisléou nsdituissmaidutudimulidunuiuiio
Tnensensn (Strict Iiability)m

NN

ANUSURANLANANNULINAINANIEDUAINANTENUABNITLADN

a01un1saifianei 2

Ut A wdngunsaldrseslud (power bank) Tuussimeilaudug dslunsdmng
Tutseimedsaldd Geune B fuslnmiluliuduinsadaturnziunsluvioniiolulssine
Foeun densdidududl duslnarannsndonioswridemenndlalatine lnsordengunung
vasUszmalaneldnalnnisidennguungluadaziiin?

a

minldnguuneazdaflaudud lugrugdszmaiindndudilivasade ussn A
92ABITUNALALLATIATA

mnldngmneazifindealus esnduanuidniedud vidn A deuanansa
figainuldszadaseSanamid (duty to care) 1¢ mumdniiansliluad TV Media Pte Ltd v
De Cruz Andera Heidi and Another

winldnguuneazilinveaioaun usdn A szdessuiinlneiassasa (Strict liability)
witeRiasanUsznmsddnde liflyaralaauisamadiuls (unpredictability) snaaademne

NAUAILNATUIUUSEN A gAY

"0 Article 2176 Civil Code of Philippines
" Article 2187 Civil Code of Philippines
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(1) defimsanindrenisidennguuneluafinanuiuiiareanudens

(% a a Y o 1 (%
duinandusnlidvasndie

mans19156 Gunther Kiihne wiudn “ngvsnevesaanuifiianisnszviraziin”
(lex loci delicti commissi) Aeqanzfenivanzauiian nsgiu arusuiindenrundemesy
Aandudnitlivasnfeionideriasidudunsnserhasdnlévarowis - nsimustioey
09 “anuiiinazida” (locus delict) lunfmnusuiinsenudsmeduiinaindudnilil
Uaenfuiuiaitldegnenndiuinun wifansasuunesnliiu 4 Ussuan nanie daui
wandudi (place of manufacture), anuiiunedudn (place of sale), anufininudemelin
(place of injure) uazanwitiigidemeiiaudtes (habitual residence)™

Uszuamusn; anuiindndudn (Place of Manufacture)

'
aa

nsihanunaeFuANIlY LAnNTaANAnidl aaiunilaninduadaiy
unwses (defect product) 1nddnfuanusuiaiioasfinunniign aauiindnduidousgnneld
n13AuANNInsgIulnenguinenigluveslsemananuUsEnaunIsalfseg N1snauaiding
1 14 Y @ I Y a aY Yo a Y
unnsesasvieulmiuigudadlandunisiidulumuuinsgiuniunguunevesussine
v 1 114 v & Ao ! a a v [ = = ]
Aanany At annundanannasdudilidulunuuinsgiu Januisauiaginanldlung

AVUAALNIELNET

"2 Hunter v Derby Foods 110 F. 2d 970 (2d Cir. 1940)

B imamsansd Kihne sxldiauedefinnsanlunisimuanumnedangs
uiviunduiiuhanusuinfieduddliaonseluuiunvesnguusazdaiiui fngusyasdly
Asasrsunsguliunnisudndudluseduamaie ieiansanluyunesvoanisudn
muduiussienanuaziuslaalundvoseudemedadunsiiisang ey Jfortuitous)
yilveinzifemuvdnnguinevesaauifiiianisnszvitazidia )lex loci delicti commissi)
liduiusiumusuiniiedusnfilivasndednuilain see also G. Kihne, “Choice of Law in
Products Liability,” Califonia Law Review, Vol. 60, Issue 1, (Jan, 1972), pp. 12-13.

" DF. Caver, “The Proper Law of Producer’s Liability,” International and
Comparative Law Quarterly, Vol. 26, No. 4, (Oct., 1977), p. 728,
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(%

usnIINAUNaRFUM nsdluiifiansaiisuidssldfuanuifiiniseysa
audnitlailfumsgiulutuneuniseanuuuaud (place of design) wazaniuiifinnsussyfudi
(place of packaging) maemauanuifiansnsagszneunisansnsaudadonanileifousuilaa
famsléauaudnls (place of warning)™ taeaanuiimanddonfuudslunuuszianvesdudn
wazganuiifigusznaunisdndunisililfumsgiu devilsorandnldhaniudinaiie
“an1uiiAnnsnszsi” (locus actus) wuies

ogdlsfinu anuiindnaudienadldvmnzauluynnsd Tuwiymesinaniuos
fiorsunguuisatsUyafvesunazUssimandaniulainnguuisvesuszinalafinue
wmsgufigainnusuiialimniniu Q’wamﬁﬁﬂ%Lﬁaﬂﬁaz&gﬂamuﬂﬁzﬂaumiﬁﬂizmﬂﬁum
weusglewiiluwd forum shopping mnfiansanauaniunisaliesisi 2 nmsthaniufinge
audnunldgouriliiuandidendaniulseneunisiivsanaiiauuddesmualildnruuiio
vufiugruanuia (liability based on fault) silsgidemesesfiaatinnufinuesuiem A 3

Jululdennunn nsldanunndsdudidugainzieiisliaenadasiunisdessfidens waz
nanerdumsideuseleviundedas (pro-defendant)

Ussuamitaas, anuinnedudi (Place of Sale)

mans13138 Kihne saawednih aonufiviedudesiilussdusznouddaluug
msﬂizm8314?3’160@@@35@1%3393’%%:}?ﬂm TumsfiRdunuhguananussmaniaindads
qudnszaedumiludnussimandaiiemnuazmnlunisveuasduilaadhfaduliie ogls
A ﬂszmﬂs?’fqLﬁuﬁe‘ﬁy’waa@uéﬂszmaﬁué’wLszj'u'jwsia:u:ﬁﬂgwmEJﬁmUﬂummgmmaﬂ%uﬁﬁLsziuﬁ’u

[

nsinusganziielnendeanufiviedud (place of sale) T3diwmuauifsatunsdlves

" Distillers Co. (Biochemicals) Ltd. V Thompson [1971] AC 458, Privy Council
on Appeal from The New South Wales Court of Appeal
® 389 wina, “UymmsideduadisivszsuluiFesnsdafuuisngmne
(Conflict of Laws) luafinnusuiinlunnandemesuiinaindudlivasede (Product Liability)
wazdorguouuzlunisliuaznisfianuiinsy 15 wimszsadygAinmenistniuwiinguung
w ..2481" ganv, U7 62, 1w 3, (fuereusunnau-, 2558), u .90,

"7, Kiihne, supra note 113, p. 12.
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anukandum nanfie fuslnededumlilauasgiuunananiuidnan waeusenaunis

gouUsrasfIgasanunvedumNUssinanausuiingnnd
Usziamiianu, aonuiinnudeweia (Place of Injure)

anufiinaudewne (locus damni) sinldsuniseensuedieaniiensindunis
Terumnevesganmziiemundnnguunevesaauiinianisnsyyazidia (lex loci delicti
commMissi) AuvnzauiuiausuallunsiBersinnudeoms Saluganziiefidanuudueu
(certainty) Vs raunnpaunalundvesnsdunsesavsvosfidomealufusiig o wWu guam was
n$wddu esan anudemedawmsnisalgarine (last event) udnannsnszvhiildveusae

118

NV

ae13lsAf Unngruneseninssemeaununafyaranalevituliviudledunisdn
nguunevesanuifitinaudenie (lex loci damni infecti) unldlupfinnusuiinseninuy
domedsuinanduiibivasase mansiansd David F. Caver wivin diefiansandnwazves
geamnssulussiuinanuanunmneesluafnusuinfendeme s uAnaINFUAT
Plsivasndetuiiruauiealussrinvaneyusene (MUlti-States) nsidudnandulnglalls

[ Y a U [ o ] = g [ = A v o

wwsgrdumngiiiinenuunnsesduiluganudemetuduganizineindilalalaeandey
d1iin ndudu lunsalvesanudeme anuniiieanudenieainnisldduituliaiuisania
wiuls (Unforeseeably) ssduanunisalfnegned 2 mudemefiintululssmeadsrlusens

Ananmmsadey (fortuitous) dvlidglanmevaneldiasiniu w o™
Ussianiid: annuifigidevneniaudieg (Habitual Residence)

dusuaaungavneiliinananuiiuiiaauiinasdeesusuldimnaniu

ELAE18 TAgNa1519NUlEU18URIURIANUSURARa AL ASMeuLARNAUA T LUaR Ny

Y

'
=

FadpamsAunsesidomeaindumiiunnses wiaauiiannudewe (locus damni) sniie

nanuvudy (fortuitous) Ssmaslinguunevesanuiinlnd@adulanduinniniesniny

18 aa a I ¥ A 1:/
I0a Wi, dr9ua (Beessaii 116, u .92,

"D F. Caver, supra note 114, p. 717; G. Kiihne, supra note 113, p. 12: M.C.
Pryles, supra note 51, p. 127.
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120 £ a 1 dy
) wavdepnuAnguil

deomedalasnndndusaunigidennenituiieg (habitual residence
ve o 121
lgsunisgeusuageun
ognslsin dAnwfiuinnisinnuaaudiinazdia (locus delicti) Wwnedsaniud
g demenauiieg(habitual residence) wuiiwfaziuuselomiungidewie (pro-plaintiff) us
ANUAEAINAIEBNTUBYTUANNYINUIBVBBEAENI8TIABINTTLEINSLEEIEIAUEENY
(restitutio in integrum) w3edstunarsmdsslowiannisinnsanad nsivuaganIziien
& [ 1 a 3 d’ 1 a g 4 1 1
wutidounaraidunisdsasulmlandmnunnanagldnguranedulsslovuunnuaunatedunis

wUSBUTuas uaveaiiniaymn forum shopping Fuls

(2) msusuldgamzinetvesdszmadunBnendeuluafinauiuiince

AMUEsMNgdUNnaNGUAN liUasnne

Nndefiasandisiu msidenngranelasenfogameieasinildiusgluuszime
andnendoudlianunsauitymanuuiadernudsmesuinanduiilivaondels

nsldvannguunevesaniuiiiiinnisnszvirazida (lex loci delicti commissi)
fHamaszautgminislinnumneves “anuiinazida” (locus delict) Femavesusas
Uszimnaanunsafnnuuanneiululs audsenulivivenlunisdenngmung

Tunsdiuil 9ainnziisaniuvdn Double Actionability @sl¥fuegluvseina
Common Law wazvusuinelnedansnelmintymilunsidenngmnelunsdiianuiuiai
svualilungrinevesszimaiiinnisnszvinazida (lex loci delicti commissi) wagngwaine
vosUszaiigamaiifiarsanad (lex for) ﬁ?uﬁmmgmmﬁﬁqaﬁmm%ﬁ@ﬁmemﬁ’uasmﬁ
Soddny'? Wugaunsaifaetned 2 vnfidsmeradluflesiimadenlud madaalusfas
finrsanganiziieanandn Double Actionability fidemneldsuanudsmeluyssina

a k' U a

Feaudsinualiguandecsuiialaeinseasa (Strict liability) usifieraiiansanganiziien

=

Tnenguaune Aaniansanad (Iex for) Aefaalus amnusuiavesderlusifuausuiinuuitugiu

26, Kihne, supra note 113, p. 13
L fauganmieaenu Article 5 Rome Il Regulation

22 aia a v ¥ A 1:/
ha w3eyan, 91ua iBvessod 116, u .80-99.
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AUAD %aﬁwﬁaaﬂqaﬁmmﬂﬁzmwLﬁul,a'am vosfnandseglulszinalne ofidemenqad
laile mafazendiies nanetduinganzif@smseglfifiefazidenngnefimunzausunis
nszshazdiafian ndugnlfifiedameunnumunzandsnan uagsilvinisidenngvanelunsdl
uiliannsodunsotuanBeanuidomeiiulaaldsunnauiilivaeadeld
nsldmdnnguanefimngautuazida (The Proper Law of Tort) dumangaudian
Tunsditl ilesanmadigafifinlunisudtom edslsfinu umeAeUssaniifuganizien
sesfamaaunsvusnunlfludnuaedooniiu (Exception clause) swuiuilifaslnsudsy i
maazidonngranedieganisiieiiase uenani Usemaildaingifonduififios
Usenaiildazuunguane COMMON Law uazdseimafiaudud wihiy
dmSundnnguuneaudyiavesgnsd (lex patriae) enafuasosidonslslu
nsdififuszneunsuasdidemeidymiieaty uienudemelufstuluissemanaeing

Gadey (fortuitous) eeinslsfd minfinnsadeiiaasemuaniunisaifednad 2 Faluseinad
Aendeatuanusuiavansuseine LLazfqmLmzLﬁlaﬂuLLdé’aﬂwaﬁﬁiﬁtﬂuﬂa%’aﬁwé’ﬁywiﬂﬂﬁﬂm'a
amnuuRinsiemandevnesuinanduiilivasade

nntefinsantresluiidedes 2211 uay 2.2.1.2 uandliiiuin ganziien
vesUszinasndnendeulutiagtiudiunnssuazliaenndasiuauiviinfieazdalues
ANUSURAYDILIEINAINAITNTENVRIGNIN (employer’s vicarious Iiability) LAEAIUTURA
somnudemesuinanduiitlivasnste (product liability) egnsiitiuddn wazagiilvinaln

nsidennguinetulszauaUassauas Uymianumunsauyadganiziied

2.2.3 Jymlumsidennguaneduinainanuwandreafiulunsiun

ALEEUNY

] o v

Andenatioazifiaiuladodidgusenisuilsdedineslasunisiiansan
Usznaunisidennguung Wesannandemene dndideeaanisitaglasuainnisiiafvug
nsfinsanvesAa n1sinue “anusuiadieazda” (tortious liability) uididewielsens

1950 “Andeme” (damages) dexlslidudssloviusodnsla

3 TV Media Pte Ltd v De Cruz Andera Heidi and Another [2004] 3 SLR 543,



111

og1slsAmu druaudndevie (quantum of damages) 7igidevneilenaazlasy
fudelesagiuszuunguane 39 Civil Law waz Common Law f¥mquszasdlunisimun
Andemeiieagiinfiunnsneiu laslawizluFes “andemeidaadny” (punitive damages) 3
Aidsmeaunsalduandemelusnnuiigienaunn uazngraneestesuszimaadne ey
fldszuunguane Common Law sisuslunsaenany, deusns wade’ uazdenlus s ding
folosegfuiAisvesngmnesingy fuhandemedadnualtlugusiaiedieiaiunguune
02 dmsuUsenafiEUTud wihguineasdinesBashludaisves Civil Law undn usidae
Bviwaves Common Law gslisuanilonsuiuenaniauresissmaansgoinsn shlkszuy
nguanefiauTudgouiunsiimuadndenedeading wied Article 2197 (6) Civil Code of
Philippines 13eni1 “Andeneiiieidudesedne” (exemplary damages) tnelvsurama
annsafnuaadsmedaanyldisuieduandenelssianiy G]127 pg19lsnd Andenie
Baaslnwlunguuneflaududiesitlaiinguszasdlunindorsimiudene widuluiile

navauesiolAuloutsvessy (public policy) waznauszleovidrusiuvesdenn (Interest of

MGG Pillai v Tan Sri Dato Vincent Tan Chee Yioun [1995] 2 MIJ 493, CA.
' Afro-Asia Shipping Company (Pte) Ltd v Da Zhong Investment Pte Ltd.
[2004] 2 SLR (R) 117 at [134]

% Yuas Rookes v Bernard masangulinmdninaeiussianvesaiiasiings

annsamuusALdsmedacnell 3 Useian laun

1) ediidmiinauvesiglisunanthillaefiveu vieifuundnaRigssuyn

2) adiinisnsgvhasidavesinasdunsadlawamwalselovd nsdagls
frunilidmiudrinnshandavewmutuduauiagfesueliandomeuiland nsgis
mdimnwea AB v Southwest Water Services Ltd. lenandninlallsfiandenieiaaslnwun
Tunsdivszmiduaesssun (negligence) ey nstvusedemedsadnuisiiaanz
afnsnaensEvianlinludnuariilunsussmidudestneiouss (gross negligence)

3) edfiinguaneanednualsnus (Statute) TRl idufimy

see also Rookes v Bernard [1964] 1 All ER 367

7] ¢.S. Sangeo, supra note 84, p. 574,
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128 129
) )

society) ™ gasosnisaslnudnszyinazifinfiusenmiaudengaiionse (gross negligence
iefldnunznisnszsdivuieulnade (Wanton), deaanasnads (fraudulent), luidsan
(reckless) v3endsmstiau (oppressive)™

gegavisasgalunisimuarndsmedadneisegiala Mlin1smnuediuiuaLde e

wingraneasidinvaiautuddlammuamaiugy

aﬂwmﬁuaaﬁﬁ%aﬂma?\lﬁﬂﬂua“lmam?fm

ndufu lulseweaudnondeuildszuunguune Civil Law ademedeadinuy
dnseTnqusrasdlunsssnseardomeniunguiidoni waeiidnuusiindountu
Wiumsammenan’ unumvesdnidemaiiteazdiely Civil Law shuduindestiofivili
idempannsanduiuganiusiilndifssiuieunisazidialdanniigaminiiazsinlg (restitutio in
integrum) fidevne3slianaslisuusslonidulauenivileanmsvilvinduiuganuziin ae
RaNUa? ﬂszl,mﬁuimﬁl,%ﬂ,l33 an,m ﬁamm,m ﬁuwﬂsmm wazUsemalng I9U iasnsinvun
Andsedadinelupfaziin

ag9lsNf Uszimalnendueeuiuiandemedsadinvaiusanmunlaniegls
undyRudenguanefivey (lex specialis) dslutiagtudiogiadu 4 ady lHun wms 13 (3)

wizswlyalRnudunensi wa. 2549, 1msn 42 wszsalygliisiansanaiiuilan we.

% hid, p. 570.

2 rticle 2231 Civil Code of Philippines

%0 rticle 2232 Civil Code of Philippines

" Marchan & Philipine Rabit Bus v Mendoza et al. [G.R. No. L-2441, Janjuary
31, 1969]

" | Meurkens and E. Nordin (eds.), The Power of Punitive Damages: Is Eu-
rope Missing Out?, (Cambridge: Intersentia, 2012), pp. 16-20.

' ira Nazarudin, Robert Reid and Winotia Ratna, “Indonesia,” Soemadipra-
dia & Taher, Advocates, http://www.soemath.com/advocates/public/images/page/down
load1 235 Dispute_Resolution-Indonesia-2014.pdf, duduiuit 3 fqureu 2559,

3 Article 91 Law on Contract and Tort No. 01/NA dated 8 December 2008

™ Article 605 Civil Code of Vietnam

% Article 757 Civil Code of Cambodia



http://www.soemath.com/advocates/public/images/page/down
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2550, 11a31 11 wsesudaafanusuinsernudemefiinaindudilivasase w.a. 2551

waz 11931 16 255ma0s wihanszswdydRdaasunazimuinunniinauiinis wisdnsiy
2550 wagdudludiandis @ud 2) w.e. 2556
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uuAndemeidadneiiuandsiuegaunniiesngdalidideengieueide
nalnvasnistniuuiinguuneduesesdislunisuatsnidszleviainnisiansanaivesma
(forum shopping) Teefid@emedendesnislimaidennguuisvesussimafidnisiinun

Ademedsadnunlisifuunafivasnu ety fidemethafdugnisiansanvesea
Feaunddldszuunguane Cvil Law wazufiasnisfimunandomoidaasing fidemoden
UszasdliimaldnnuunevesUszimanldssuunguane Common Law videngvangvesdseina
HaUduddsilemalduandomaideadlny nduiu fnszviazifinfdenlifesnislvmald
ngvnevesUszmaAfing Lilesandesnseeldademeluduuiivesfiaainitazdululs
W fnseviazidingendosnslimaldngraneveadsauies iefiayldlidestiszandeme
Beaslny nadndenis Usslovidvesideonnouazinszviasidadauysandufuniunisld
ngunevesUssmandnsivuasndemeidaadne ilinalnlunisidenngyanegnldifiolen

wWiguansal

(1) defimsanindrenisidennguungluadiaiunsanvuadndenie

WWealnule

hngrnesninassmeuunafyaralsmensudiaziiausismsmmungane
Aerngauilesesiuafaziiafianunsod muadidsmeidasneld eg1alsfa defiarsan
Usgnsusnife Andemedasinuiudy “nguanedsRarsanana” (procedural law) wie
“nnumuneansdayedd” (Substantial law)

foatuayuiiAndomoidsadnulidnvuzidungrmuneidiansauanuunan
ﬂizl,ﬁuiuﬁaﬂmssmsﬁqﬂﬂ (burden of proof) warnsimuaAidenie Famnandeniods
adlnwdunguuieisiiansannnuuds madeuazdedldnguunevesaues (lex for) lunis

a a 137 1 a a a & 1 a H
fasanadaue og1alsin wniarsanluvsunsuideufunisdaasy forum shopping

7 axa ” <o < 4w
npuangisiansanaay (procedural law) Aenguuneidmuatouluieaiu

WASIUIA 13070N13NTUIARTBILAREUTEIVALEY Fufedlesdudiuivesulneveusas
Uszina Jseguaniniiavaulunuainsiaiuwingrang wavaaniiansanangeuldngmuneds

fTUIANNVBIRWEND LiTIARGINa1IsTasRUsEnaussUssianseld Tsag Usedns
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AidsmedeummahafinileusimavessemaiiduTudiuaz Common Law iflesansiulals
TeuanIalasuALdseLTIalnY

nsziiu deatfuayudiunnidfiui andemedsadnedidnuuzdungraneans
Teyel® Lﬁaﬂﬂﬂﬂmiﬁﬁ%uﬂﬂlﬂL?iEJ‘VﬁEJL%ﬂaﬂiwwfuﬁﬁﬁﬂa@jLQWWﬂ’NN%}‘UQWUNUSSLﬂVI St
AndemeiadnvlulssmaiauTuddeazimuniemyluadfgnseyiaszidinssumaude
aenadreusa (ross negligence)™

specialis) i opusuRiaiiteazifinneldiAndLdemedeasing doumungaiiuin

wiolulsumdlnenazimualsianylunguminefivy (lex

AdemeadnugnundnlituussananuiuRaiieasdnegauensanandulils Andeve

waldd o &

BeasmeiaduvssifuluSeangmnoanstyad - fedu Ssmnegangldnisidenngranelae

nalnueIn1stniuLkIngmang
maradnUszmsteatiuayulinisidennguinedesdiledisandemeideastneun

nnauRAvETlFTuIuds (vested rights theory)”

FaUsEmANIUAULAAR NQVENEALIRINENLaURBRIENT YT uarAINTURAYDIANTA]

name Waraieniinguuigaziiinues

Meaeddhy mnnguunesnUszmeaiunsanmuastdeniedeadineld dAndenedinaniae

'
a aadyaa

avsnidumelasunudlaenguunevessnuszma uaziluniivesnsyirasdalunisyald

Andenieideading dalu winguunevesamadifiatsanad (lex for) azdfiastenunves

ANLASMELTIadINY LaANaniouAnInuaAA L snIeLTaadlnule
aghalsiin nouijansilasuuuda (vested rights theory) gndrfalasnguane

pnansneLdsnielasy

Y

a ) = o A a = H 141 a ady o
WenfuauasuiSeuiosvesmadiiansanad (forum public order)

UNIINNGUUIEAUTENATARDNAMUBALINILANUAIUSTHUTDEURIAATNAITUIAR Fadox

fg1unanvgUfiasaniainan ulefarsaninguseasivasaidemedeadinylunisaesssuy

(%
s U

Vimumily, Mesuisnguanessnitsszmaununaiyana, iusinsei 3, (ngamnumniuas.

winfisiumivendessuenans, 2556), u. 89, 229-230.
% rticle 2231 Civil Code of Philippines
). Borchers, “Punitive Damages, Forum Shopping and the Conflict of
Laws,” Louisiana Law Review, Vol. 70, (2010), p. 540.
0 0. Kahn-Freund, supra note 91, pp. 40-42.
1P ). Borchers, supra note 139, p. 543.

Mo
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NOMAULUAT a”auvﬁu‘f]ﬁymﬁmﬁw«nmawL%&J‘U%fastuaaéi’muﬁgqéju szuunguate Common
Law shendevnoiasmuunldidundesdieaungmnsegidainiuauanuusengives
uywdludsen Taonisasine (pUNIsh) mansevesdinfiidnuueioussegiaun wioufutuf
Hossw (deter) yaraduludepslalilinginssudouuun™ dndemedsastnyluszuy
nguane Common Law saudsludszimaiauludisifnguszasdiilodunsosmauszlon
dusuvesdeau (interest of society) uazildnwazifungrmneifeafuanuasuiieuosves
dipalnouyt uarlasunsBudulaamenaludiinine (ratio decidendi) Tuas S.A. Consortium
Gen. Textiles v Sun and Sand Agencies Ltd. aanuin “liiddeladnnsoudisongmuneineiy
AIUAIUTEUSDEYRIUTEANAING WIUNITUIBUNIUAUTEMIETIa LN 89 1UNY 189 19U sEiNe
Ingianrzidlomideds npuanegifeaiunuaiuiFeusosvesUseinaanszosng uasuszna
d’JUi/?ﬁ?iJﬁ@li/M?@fﬁ’nmw"m finnwluafitiandlsifiui mnnguaneveseaiifiansuned
(lex fori) Tnerawrzluuszima Common Law eygslifvusdndemeideasdneeguds ns
fvuasdemeidsadnunangmneisUszmagenlidadengmneiieafumuasuieuios
Yo4MaTiiarsaned

ndufu anwsiszuu Cvil Law Jfiasnsthandemeidsadlnuanldluaiazidind
FounanndnuugvesnidemedadneiutadomnsunilunisBeiedidems (restitutio in
integrum) da.futngussassudnveangraneagdislugugvaiiauiami (source of obligation)
derndvmeadsadnuiildaussneusioingusrasdfinandsdondnsonguuneifistuanuasy
Zeufes' donnfinrsailudnuaeiui ANFENELIIRlNYEBUYNATUANAIENYNUEVDIAR
Afansanad (lex fori) litmaszidenlingrnevessemale videngumnsvesuseinadang
sgoueliinisinuaddemedsadnwnield Suiudndemediidomeazldiudent
YouRTiue N rIevesmadinarsanad (lex for) wawe fdnanvesvinu Lynsky J Tu
ai Kohnke v Karger 1 “usinisidonnguaneesdlulildnguinevessisuszimalunisiarsas

musUAnToazidn wilulsshuyesnudemeiussdaddngvaigyesmanng1saduaauun

2| Meurkens and E. Nordin (eds., supra note 132, p. 14.

S A. Consortium Gen. Textiles v Sun and Sand Agencies Ltd., [1978] QB
279 (CA).

| Meurkens and E. Nordin (eds.), supra note 132, p. 18.
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nsal”® Fofrsaniuiidewiildnsidonngrunetiasanuuiuerl3lé (certainty) uazsihl
fidsmeanunsnnaiamadnifiasiatuld uddndsmeiiagldsuainussne Civil Law wag
Common Law duazumnenaify usnsseusungraneifisafuanuasudeusosveusazsuine
douanunsaudteyn forum shopping 16
whgAndelduduazanifosdudesnnuminzauvesnsimunaidenods
aslnvluviunvesmstatuwisnguuneiiesaindadongmneiierduanuasuiisues
ansn1a138 Patrick J. Borchers Alsriiausnisimusgainzifoasluafiazifiniiansnsadmun

Andemeoideacineli 3 Uszsiam
Uszuamusn, ngrangvesUssmamiannisnsgsi (LEX LOCI ACTUS)

yansnelssinnililulselevduinisiiansanefuaraennsosiuingUszasrves

1 = a

ANFMELT9a9INYE Aalana a1 uss ANt uaA A9 T8 I NwiuUTE AR LR

'
1 a

\ oA S o <147 A | & ol =
FﬂL’dEJ‘VHEJ@Qﬂﬁﬂﬂ’]ﬂﬂﬂWi}@]ﬂiiﬂJ‘U@\‘mwwﬁJ ﬂﬂLﬂWSLﬂEJ’J‘V]Lﬂﬂiﬂﬁﬁmﬂ\‘il%ﬂ%ﬂﬂLﬂ’wLﬂEJ’J"'U\‘i

9

]
a

sesdutenudsluizosnsidetenanudenie (restitutio in integrum) wsidugeiniziieads
Tnd%afun1snszsi (conduct) fammsgnasing nslinguanevesdszimaiiiinnisnseyi (lex
loci actus) demifunisléngmanevestsumaiiinddafunisimundndomeidaasinuiian
uennifduaseseuAAIIBTeIgnTdinnnsdonnguinelddndas mnldqaniziie)
Wl fnsshandedevannsonauldinisnsshuemulidnuasifousuasanognieldnig
AvuaAndeniedsadinsresussinalatne fidemeaiesfauisasunsiulainauazlasu

= - . 148
ALdeaTRnelagofengruevasUsemele

 Kohnke v Karger [1951] 2 KB. 670, p. 677.
¢ 6.J. Morse, supra note 41, pp. 199-200.
7P ). Borchers, supra note 139, p. 548,

“ bid.
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Ussinwiides. ngrnevesUszimedifnsgiazifinsindidnun (LEX DOMICILLE)
vidediduiiey (Habitual Residence)

(%
£ = v Y o

WugiugansiieIlseLanisn aniginetlssianiaiedsignssyinasiiia

Y

\Junan (defendant-based) Tnsnnsendoanuiiiignszsinazifinusingsia femauaiin nng

Y

nsgyhfanaandulfindrennuasuiseuiosvesdanu (public order)
Ussuamilanu, nguanevesussimeiiinanudevng (LEX LOCI DAMNI INFECTI)

IAgnanuad ﬂgwmaﬁuaaﬂszmﬂﬁlﬁmmmL?{&J‘ma (lex loci damni infecti) ity
aenndesfumuAnluzeansilendidenie (restitutio in integrum) 3slaimanzauminladn
ynazhanlivszneudeinnsanluesdidomeidadnedajmneiudifivansnssindy
ddy egslsfinu wminfinrsanauiuinieasdeifidnvugdiuuay (Cross-border) enns
nszvhuazanudsmeistuluauassemeiu wu luadnnusuRaseanudemesuaaain
duditlsivaende (product liability) mnduslieenuuuuazndnetsunnsenintululszine
BoauudsUfiasandemeidsadiny uigndsludmineiussmadanlusdsseusuandemeds
adlny nsdaudl mingunevessemaiAnnanszsi (IeX 10C actus) snld gnszshazda
lussmadeauudesannsoldudinsimuadidemedeasdnsld fe NsdINYuIY
vosUszimaiiAnaudenie (lex loci damni infecti) Faoyaelvidmunandomeideasing
gouluuselovisedidemeninnd

oedlsfid umeiAiiauussanduiidnuuefigodouselomivosidomeud
Wesdeiien (pro-plaintiff) §mﬁy’wszLﬁuﬁaamL?{EJ‘VHEJL%qaqimwﬁqmmﬂagmsﬂé’fﬂgwma
\AerfuanuasuiBsuosvesusiazdszma (forum public order) dagf@nwfiuinaueasiiunly

\huedestiendnlunsudlatiomn forum shopping

 Distinctive Printing & Packaging Co. v Cox 443 N.W. 2d 566 (Neb. 1989).
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(2) msusuldganziietvesssmadunBnadeuluadfianunse

AMuUAALEeNeLBaINle

M esssmamndnedouia 4 Ussanduaistuiiosesfuanudaly
msdenngumneglagondeusziiuluFesnisivun “anuiuiiaiiieaszida” (tortious liability)
Wundn wenan was1 15 255pann wisnsesatyalAnndenisdatuniangmane w.e. 2481
Farmuslrinalnnsdnfiuwisnguinevesussmalneldidnnauaunisimuasidemeldiod
”Lﬁﬁmiﬁna'mﬂgwmatﬁ'mé’wmmawL'%&JU%@&JGU@Q&’@MI%EJBO na1fe Uszmabnguinen
Double Actionability s-léiierruqumsimunddemeidsasiny udmalneazidenld
nvnevesUsnAiaUTUd vioUsemaaindnodeuitldszuunguune Common Law anaf
wimuaadeveifisayiniingrunglngeygyn

nsafnanunnssainudn Double Actionability vesuszina Common Law
desmnussmamarilinualiiansannguanevesmaifiarsande (lex fori) Fsazfinnsan

)151

npuunevesanuiiniianisnszvhazidia (lex loci delicti commissi)™ wlefiansandrdiunis

donnguunesananiuas aavesyszina COMmon Law azldnguunsvenudsauisativue
Andemedadlnels uiiloinguunevesaniuiniinnisnszinaziia (lex loci delicti

commissi) sld snuszimadanarifulssmedsufiasAndemeidsacing aadeuliaiunsa
° A o i % = 2 152 o 1% ) d' )
Avupadeiessnailile Tuad BOyS v Chaphn PWADIATNAINNHNUYNNUEAUNY
aziila (The Proper Law of Tort) vielviraanunsammuadndemeideasinels

nanlagasy ansiiedadegludagiuvesisemeaauidne ndeutuliladiilag

[ I

Uszpuluigaeduiuadsnieusagnle detu siinusuiuefnilessusenaumaieusenad

'
a Y oa U 1

uniu lenaigidemeazendeteansianarndunsesdelunis forum shopping desdiegunn

Y

waggauinliinanujunelusenislsemaaunine ugeu

® em waveity, 19 Beassodi 44, u. 107,
™! Philips v Eyre (1870) LR. 6 Q.B. 1.
"2 Boys v Chaplin [1969] 2 All ER 1085.
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2.3 mifinwUeudisunguneenulutemnistaiuuiinguanedideazfinvasainn
glsu

msfnwIngmaneisuiiisuifudsddgfzdieiaungmneseniness e
unneyana . wazdeuiusslomlothann Hldflessunaaunnendeu (ASEAN Member
States) wignYuuszlevdsedszaauendsu (ASEAN Community) wuru

dlonanfaUszuiauedoudeunuisisnissiungussdugiiaia (regional
integration) sewinsUssinaaindnendeuisdu lugrusiidussdnnssewinsssna n1sdnu
npuanelIeufisufiaumsdeanuisuifleusunisnunduszduninialunguiu delufidag
Ufiaslailsdn “annmglsu” (European Union: EU) fomssamngudsuszaunudniangeds
Tunsendenalnlugiuzesdnissenitssemaiieilingunasinisdafuuisnguunslues
aziiavesUszmaannavnmeglsuifusunilsduieniulsogiuiai lnserdenguunsiongy
#ize31 Rome Il Regulation

i Lﬁaﬂiziasuu‘iumiﬁmsnmmLﬁulﬂlﬁlumi{fﬂﬁwﬂgﬁmmaﬂgﬂmawﬁzmﬂu
pudu Ingndnusatuiaz@nungmnetensuanamelsy Tnsutsnisfnwsendu 2 2
naIne

2.3.1 yariou Rome Il Regulation uas

2.3.2 nansznuannisuszmeld Rome Il Regulation

2.3.1 AsunsilnalddsAuauas Rome Il Regulation

ounisiinguaneiensy ngunasiluiesnisiafuuisngmineifmeazifiaves
Usenaandnannnglsuiudalesegfuszuunguunenisluresnulaow ieuafdenisden
npmneludesezfinvessemaaindnanainglavlusreznardnanduanansnsuunesng
nfseenlidu 2 ngu leud nmadennguunglubesaziiavesnauuszna Civil Law was
Common Law

3R, David and J.E.C. Brierley, supra note 3, p. 10.
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2.3.1.1 Uszwaitldszuunguane Civil Law

nsidennguineluniazifinvesnguuszma Cvil Law Tuanawglsudeudiadl
viruaadulluiimnadentu ndnie enfengmnevesaniunfiinnisnszyiaziiia (lex loci
delicti commissi) \fugminisieindn nszdu Alioravdndesdounnsnanseasidenluly
Tnglamiznishnrudond “anuiliAnazdin” (locus delicti) ssasiuogfumanisluvosusias
Usemeonduddny uonand ‘Uﬁzmﬂam%ﬂ&ﬂ,i‘dai’wmwﬁﬂé’ﬁmsaam%’uqﬂLmzLﬁ'm‘dﬁzLmn
dudhuntheaTudnngurinevesanuifiinnisnszvinazida (lex loci delicti commissi)

dmiunsdennguuisluiiesazifinvesussinaanidnanninglsudsldssuy
ngmune Civil Law ansnsadwuneenlsifuasengy fe Ussimandundaygidungmuisans

anwaldnws wazszmanbifiundydRngmneduaiednueldnys

%

(1) Uszwmanfiundyalmdunguuneanednvaldnes

UszineaundnanninglsUifo vt fundygiluiesnisidenngnusluad
azifin oehalsfin msnanisUsamaandnannwimuensaziiudosifauasveuunnisfing
vosinenimusatiul fedu fAnvTaazvendinanzifiessemadsidninanisnguanese
Usenmeninonden nanfe Ustinegesiu - Wiy

ngnaeitunisiiennguunednieazilinvesUssineeasiulasunsUyagalily
Einfiihrungsgesetz zum Biirgerlichen Gesetzbuche w3e EGBGB™ dilizunnsudluisniudle
U na 1999

§ 40 (1) EGBGB duruuanadninasivalulunisidennguanelusiazidainlaly

nguanevesUsunAzainnisnszvhazdie (lex loci actus) iWudsuusn nszdiu fidewmenians

# nnvdngunelsyRmaniuazundunivel wszenuuisved dadundaly
AnifanssUszanangmaneuiskazdied w.a. 2468 vesuszinelne Ifendungmnodiiuuas
npmneiwestuduiiugilunisine Wag medwnidAdnwvsdsay Usn wagdsy Renans,
Tuiinfrdumwalnsyenanuasiaad, (ngamwamunas. Sy, 2957), u .28,

> EGBGB w3e Einfilhrungsgesetz zum Bilrgerlichen Gesetzbuche de ngwsne
tszananguanewia (Introductory Act to Civil Code) vesUsuineisassiu
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Jden (election) WldnguanevesuszimaiiAnaudenie (lex loci damni infecti) wnlg™
ﬂa'nléﬁwLﬁuqmLmzLﬁ'a’mszLﬂwé’ﬂﬂgwmmaqamuﬁﬁLﬁﬂmiﬂizﬁwamﬁ@ (lex loci delicti
commissi) %aLga‘dﬁ318%ﬁ1ﬁLLﬁr§Lﬁam*51157 Tneflalsiguaunmalunisiany “aauiliia
azidln” (locus delictl) usioensla

§ 40 (2) EGBGB lsriwmundosniiumaninausiialulilaglldnguansvesuszimai
Ansdisansdefinfidnueg (habitual residence) wnu mndnsdivisdidevmeuasdnszsiasin
ﬁ?uaguiﬁluﬁszmmﬁmﬁum

usnnnsdlnmmdninamiviiluuazdesniiuud: EGBGB Sadilsfisganizifen
Uszlandu q ilelvinisidenngranefinnudavduuazasnadesiusssumiAvesnguansaziin
wnitanvifiagsinld Tae § 41 (1) Sstaualifldngrunevestssmadsdnsdinfidnuegiu
Tnd%afuiaduiusunnndi (closer connection) gainzifeanamdninasialulu § 40 (1) uas
Hoenviilu § 40 ()" uas § 42 Sseugnsilvignsdlannsadaufuuansiamnidenngrangldios
(party autonomy) mevdsmniiisanuidemetuud™

9e3lshA nsidennguineveslseinaeasiulilainisnafensdaiuiuiinves
weienmmhazifinvesgnitauarauiuRaiioanudsmesuinandumilivasadyly
umsiame feiu mawesiuddlduiilingunasiialulunisidennguanes § 40 (1)

dmfuandemedasinsiudadenguuneisatuauasuideuies (public

order) Usuineiwasifuisfiasnisidenngrunelneddisrndemedeacing

™08 40 (1) Einfiihrungsgesetz zum Biirgerlichen Gesetzbuche

M. Reimann, “Codifying Torts Conflicts: The 1999 German Legislation in
Comparative Perspective,” Louisiana Law Review, Vol. 60, No. 4, (Summer 2000), pp.
1297-1319.

5§ 40 (2) Einfiihrungsgesetz zum Biirgerlichen Gesetzbuche

%8 41 Einfiihrungsgesetz zum Bilrgerlichen Gesetzbuche

% § 42 Einfilhrungsgesetz zum Birgerlichen Gesetzbuche

! Martin Fuith, “Law applicable to Torts/Delicts, implications on Austrian,
German Law and Rome Il Regulation,” (Master of Laws Faculty of Law Chulalongkom
University, 2013), p. 74,
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%

(2) Uszwmanliisiuntyaiinguuneluatedneaidnes

wisznedldszuunguune Civil Law azfeinguunearednuaidnysiudeiin
YDINGULLEINULIN NF2UL UszinaduBnannmelsuunsssing 1w iisaauazaiiou ALl
unUgyelAlusesnisdadiuwiinguunednmeazide Jeanvazaananiduguieatunisiden
aa A s Ly 1 < o v Ao 1 =2 =
ngvunevelsemaiauTud, and wazdunw egelsna luideilfnwivendfiaiies Usswe
o 162 S 4 v o = ~ | | 163
HFaeE  lugiusUsemaninnuietesiuusemeauninedousgauiuuiy
wilzlifiundyg@duaednwaidnwsidlinunsanuielsaealidindenufaly
A o Y N a o a a 1 164 &
nsidennguunedmiuaiaziiia Tusfdininead Loutour C, Guiraud FaE NI LA (Cour
de Cassation) lsiuanseenisiruaizsdnifcansynsamadnonsuidymnisasdnidl
asrUsznauseUszne lae Cour de Cassation leendendnngmunevesaaiufifitinn1snszin
azdin (lex loci delicti commissi) WBuqainziien
winsidenngrinelusiiazifinvesszmer Sumaaylilfogluguvosnginast (non-
rule-hased) uazrriinnwdsnanidlsuniumadSuealugiugngmneuipeatundn stare
decisis Tuszuunguune Common Law wsdininwiluszuunguanenSaea wsefisenin

1 g Yo LY v A a o a 165 £ M Yo
Jurisprudence duflésunseousuindumnuinguuneiifaainuuamiinine - wiaglilasu

%2 £ 6. Lorenzen, “French Rules of Conflict of Laws (Part 3),” Yale Law Jour-
nal, Vol. 38, No. 166, (1928-1929), p. 170.

B Jsenandumaduernidenaniauvessung AN, 410 uazlgauy

% Cour de cassation, Civ. 25.5.1948, D. 1948, 357 S. 1949 |, 21. (Loutour c.
Guiraud)

otls fAnwldnanisdoiiaaidluad Loutour ¢. Guiraud 13udalu und 1 siaded
112

% Jurisprudence luszuungmsnenumadiunaindn3n Jurisprudence Constant
mnefsarudngmnefiiaanuuadiininy Taslussuungrunenfamaiusensutudi
ngvune leud daum (text), anugnguanefiaouiulusiis (doctring) uag anudnguanedi

awasiuawe (jurisprudence constant) Fevanedsanuinguanesuinaindifinine Tsag
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mssessuiniuussiagiu uiffeindunsusudengmnedrfudeiiaasslaenslivguads
uanunsuaiveangmane Civil Law driimnunIadusedsifuimaluainddlunisliuas
Msdrungsng WedfimnulifinagniudailiiAansidsunlasinuadiddenisiden
npangluaiazidalilaedte wazmaainsadsuutasgainiziisdldiaue laglangludes
vdninasilunisesune “anuiiinazida” (locus delict) viMlvimisufdRusingnisini
Fouddenaniasdbesiuandaiu Tuai Gordon and Breach Science Publishers™ anals
“ngvanevesaniuifiinnisnszvin” (Iex loci actus) sngiimanduends “nguunsvesaniud
anudomnein” (lex loci damni infecti) \duqeunizifealuad Société Mobil North Sea™™
Tnefinrsanandeiinseilususinme iy nguunsvestsendlalnddafunisinasida
'™ FeldTimaninosituiven (certainty) wsoeniln

dwfunsidenngranglunrusuiiaanizizes Jurisprudence vosssumadildting
nandsrusuRnvemnesnmsvhazifinvesgnindliudetndla uduszmeadsaraldfund
yoseydynivhonguneilitduiuamusuinduinandudilivasassy (Convention on
the Law Applicable to Products Liability) &4 Article 4 fnvuelilénguansvesussinadiin
anudomne (lex loci damni infecti) Tunsdifi@anuidsnandedudieguosyanagliiuaiy
demelaonss ieiduanunuszneugsiavesyanaiidesiuiin viensdfidemelFsuaudan
Mnaauifing

UszimalSuaafldufiasandemeidsadnududeadiudssina Civil Law 3y q

\lesandaseruasuiFeusos (public order)

USA inwuming, SaUSuy, Anddng Usna uiludsdy, Rusiaded 14, (nsamwumuns: Tase-
mMsfsuazonasUseneumMsaeuNwIedusssumans, 2559), u .77,

% Cour de cassation, 1&re Ch Civ, 14 January 1997 (Gordon and Breach
Science Publishers)

7 Cour de cassation, 1ére Ch Civ, 11 May 1999 (Société Mobil North Sea)

% A Dickinson, The Rome Il Regulation: The New Applicable to Non-con-
tractual Obligations, 2nd ed., (New York: Oxford University Press Inc., 2008), pp. 13-14.
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2.3.1.2 Uszwaitldiszuungmang Common Law

wiszmaamdnanamylsuildszuunguane Common Law ezilifisadsnguy
Usemadeuihiu nasiuslildmnsenitanislunginasinisdennguangludesasiin
vosUszmasinguarsoukerdeamdusetnila nduiu dfMTvesUsemedinguiudiaminis
\udduiFesnn uagldmenoamsunsludisemadurinunindudienandeu Tnsanizedg
B9 aw%wam'aﬂszmﬂam%ﬂmL%uﬁ?ué’amﬁagiwﬁﬂﬂmﬂ’umg

Usuinadanguandeimaualudinine (ratio decidendi) luadising q a¥19gainig
Aedludesayifiniauen f??qLLﬁ%ﬁﬂﬂQwuwamamwaﬁﬁmammﬁ (Iex fori) Tued The HaIIey,”O
wén Double Actionability ued Philips v Eyre™ nsests Tuni Boys v Chaplin'™ sags
Sanquildldsunasnlindnngmnefmungauiuagida (The Proper Law of Tort) lugnus
Founviu (exception clause) vewmdniluiiteudlatlamveanan Double Actionability™™ ws
ilesnmsidennguinedalesegiuussingrudfimnwanaman stare decisis silsiannnns
vosgameAstlianasalamununmedansléviu ansiverandng (United Kingdom) s
Usenaulude Senqu, 1ad, aneauaus uazlesuaudinie Jeldueununeld The Law
Commission wesdangw uaw The Scottish Law Commission saufu@nwilefsunguane

Y & v v A o o 174
seanuislalidudeiauaiiodavingmuneenguvesanainglsy

69 ¥ a lﬂl U U | ! 1% a v aa a 1
ToANUAALUSDINTTATULANYMIETIIPIALTATDIING Wil BNTHADE 19N
sofiiisvasdanluslutagiu uenainil uslumsawiaiy, Wewuns wasuiawde dulilaenidn

undgygfaludosnisir Common Law vesuseimessnguanldusaengde

" The Halley (1867) LR. 2 Adm.& Ecc. 3; (1868) LR. 2 P.C. 193.
" hilips v Eyre (1870) L.R. 6 Q.B. 1.
12 Boys v Chaplin [1969] 2 All ER 1085.

173 os Y 1 = a & Y v v =
AAnwlanandganizifemsaudssiantunguuiedanguliuddly uni 1

siadadt 1.1.2 Falvonanadn w #tidn Wang wih 32-38 vesivendnusatul

'™ The Law Commission Working Paper No. 87 and The Scottish Law Com-
mission Consultative Memorandum No. 62, Private International Law: Choice of Law in
Tort and Delict, (London: Her Majesty’s Stationary Office, 1984), p. 4.
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IINNSANBIAINGTT aNIIVOIUITINTAINITAINYIINYUUIEA18dNYaldN YA
Private International Law (Miscellaneous Provisions) Act 1995 (fuanniiveidandn “PILAY)
uineatuinaningnasiluiesnindennguuslutesnsdaliludnd 3 (Part ) Tu
Section 9™
Section 11 uazdeaniiu (exception clause) Tu Section 12 lnglfenidnnsidennguuneniu
wan Double Actionability wazdesniiumundnnguanefvsnzauivaziiia (The Proper Law
of Tort)"™®

f4 14 Tnsawrzeenadslu ngunaeivialulunisidonnguane (general rules) lu

Section 11 (1) PILA tryefansidenngusnefaglddadulin “agunasiialulunds
Ingmnetasuie ngunevesssmainisnssiasdeldidndy™ | anundygfgnan o
whildhnsdenngmneludesasfinvessamasinquazlasulUlimdnnguansvesaniuii
Annsnseviazdia (lex loci delicti commissi) eenslsAa Section 11 (1) dununefensdifiiaa
mw‘hazLﬁmqﬂ%y’umauiuﬂsxmmaml,vi”uﬁ?um uiingUszasdusznanilslunistyaa PILA fe
dielvinadennguineannsnsouaguitnAninisnssshmanestuneuduieiuluaisyssmne

(cross-border)'” 3slgfimsimunsieazidealudiuves “aaiiinazidn” (locus delicti) lu

" fidodunndn Section 9 (6) PILA futiyaiingueneatuililéveiuivazia
saAnlusangu (English torts) uagfislusisuszina (foreign torts) vaueiu Faumnsnsann
faunfnufulunisdenngmnedsagviventsududnaiundedeanuiiiAnazida (I0CUS
delicti) \Antuuenussinasingy

1 Section 10 (1) (2) Private International Law (Miscellaneous Provisions) Act
1995

""" Section 11 Private International Law (Miscellaneous Provisions) Act 1995

“(1) The general rule is that the applicable law is the law of the country in
which the events constituting the tort or delict in question occur. ...”

1 ¢.6.J. Morse, “Torts in Private International Law: A New Statutory Frame-
work,” International and Comparative Law Quarterly, Vol. 45, No. 4, (Oct., 1996), p. 896.

" fhethadu giRimamesaeud (foad accident) Tuad McEiroy v McAllister
1949 S.C. 110; adiignanaunmduainnisvinaru (workman’s compensation) fiussineamiauas
fean1siFensesAndomeainuisdnsludnuszimands Tu Coupland v Arabian Gulf Oil Co.
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wane 9 nsaililu Section 11 (2) PILA anud “windumenlunisnseviazdaiatulunase
Ussna nguisIgvesan i I sEYazdai DA

(1) Tunsdilidanundemeunsnie saudensdiviaduime Divuied
ngvseYeIE TR G Eag YAl AT UL IS Y

() lunsaliiiamanndesmeunnsngau livaneda nguinevesaniuiiimsneau
wsog Tuvaisiiinaaundene

(p) Tunsddu 9 Livaneds nguangvesvszmaiinddnsuiuneulunisnsevi
avidinniign”

dmiudosnifunmsdennguuneaunginaeivialy Tu Section 12 Awvualisiea
fipseiiouifioufuseniganeiieanundnngmnevesaauiiiifinnisnsgiazida (lex
loci delicti commissi) Fsidunaninausivialuna Section 11 uag 9anizifedudaudenunis

aviliniiunguuieveslszinadudaldlinguuisvesaaiuiifiianisnszvinazida (lex loci

[1983] L W.LR. 1136; nsuiiuuszuw (defamation) luad Church of Scientology of Califor-
nia v Commissioner of Metropolitan Police (1976) 120 S.J. 690 (C.A.) see also The Law
Commission Working Paper No. 87 and The Scottish Law Commission Consultative
Memorandum No. 62, supra note 175, pp. 1-4.
% Section 11 Private International Law (Miscellaneous Provisions) Act 1995
“(2) Where elements of those events occur in different countries, the
applicable law under the general rule is to be taken as being -

() for a cause of action in respect of personal injury caused to an
individual or death resulting from personal injury, the law of the country where the
individual was when he sustained the injury;

(b) for a cause of action in respect of damage to property, the law of the
country where the property was when it was damaged; and

(c) in any other case, the law of the country in which the most significant
element or elements of those events occurred.

(3) In this section “personal injury” includes disease or any impairment of
physical or mental condition,”
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delicti commissi) nsiinnu Section 12 dudensadlsimadasinnsangainzfessamdude
Tnefsfadadosingg wu gaunsfenti 4 eraduiusiuansd (parties) vie enaduusiy
fupoustaneiivsznoviuduandn naonturaneindsonduiudiunginisavienadng
HmaneFeorafnnnduneuiivszneuiuduasdaiu™ ndnde dunisldudnngmuned
winzauiuazida (The Proper Law of Tort) ludnwagiidutesniiy

Tuisesmnusuiinvesuisdnaainnisyazifinvesgndts The Law Commission
Lﬁuaums‘lﬁmsﬁamgwmsjéﬁ’qﬂa'nLi’fJuLéziuLﬁmﬁ’UﬂgmmeﬁﬁﬂU182 wudaiuluiFesnnuiu
ApduAnanduiilivasnde

The Law Commission &slermualiusziduludosandemeideaddnuduluny
nguanevesmaiinaIsuad (lex fori)183 geluszuunguane Common Law sfueygyely
ansanvueAdsedadivele

oeslsfin PILA Sudunguunearednuaidnes Sedmsu Common Law udsdewdu
Asuvandasuluszuungmne uazazuiuldediaadandalugiugdesniu fafu n1sd PILA
fvuasazdalisnuunnuifidedldmaufiasnislénguune Hadaldfmuaniasi

18 4 o
)7 ilouiin

aziiaUsziamdiliegneldnginasives PILA iy luiSeansiuuszaw (defamation
misﬁmﬁ’mmmgﬁmaﬁu masanguazdinserfonisidonnguanesunan Double Actionability
wagdesnfumundnnguinefimungauiuagida (The Proper Law of Tort) duAnainudn
stare decisis aadis
sonndafuuandisuiinisdennguungludesasiiavesssmaaindnanam
glsunountsuszniald Rome Il Regulation thugsasdrlesegfuiifiBvesussmeny uazunnsg

fuegniiduddey wiyanziedluafazdinazdanuivaieegaunualdaimsawila g

% Section 12 Private International Law (Miscellaneous Provisions) Act 1995

"% The Law Commission Working Paper No. 193 and The Scottish Law Com-
mission Consultative Memorandum No. 129, Private International Law: Choice of Law in
Tort and Delict, (London: Her Majesty’s Stationary Office, 1990), p. 21

% bid, p. 22.

8 Section 13 Private International Law (Miscellaneous Provisions) Act 1995
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ANULANFgvRINgnailuidazUssmald IneanizilloUssauiulsuiuafnuinduainnis
wmasudneias (free movement)

2.3.2 nansznuvasnisusznald Rome |l Regulation

ieulumuuandamanguasiiunisidennguune ildtsfuiuafazifinfid
ssRUsznaumlsumAvesUsumeeundn anamelsuladnvih Regulation (EC) No 864/2007 of
the European Parliament and of the Council of 11 July 2007 on the law applicable to
non-contractual obligations'® v3e Rome Il Regulation

Regulation atuilifunguanetensy (Uniform law) vesanam uagvinlsngunesi
TuSesmsdnduwisnguneivheazifinsgninsussmaandnannnglsuidusundsduietu
ognawiads Jaduiedesilonduiusonarnsrmvesanamglsy (internal market) e
sz nenguaneiaaiulduas denuudueu iededufuainiiosduszney
saUsuina paenaunsiadeutheiaivesdiinany (free movement of judgments)™

gaimeAeslunazdasy Rome Il Regulation™ dhiansnsasruuneenigidu 2
Uszian fie gaumziiemaniuniaziianiu Article 4 Fadungunamivialy (lex generalis) ana
Usinmandnannmelsudosdifueiosdlolunisidenngmneluniazidiannnsdl Guusazdu
nsdii Rome Il Regulation fvuangunasian (lex specialis) 1snsvn léun Article 5 anu
fufiaserundemeiiinanduitlivasnds (product liability), Article 6 aanudemesuidn
nnisudsdulagladidusssu (Unfair competition), Article 7 aanuidenisdedawindou
(environmental damage), Article 8 nsaasaviiindvslunsnddumstae, way Article 9 nns

%00 ¢ 241, 28.9.2004, p. 1.

% Recital 6 Rome Il Regulation

¥ yeuwamashudewn (ratione materiae) vos Rome Il Regulation filésine
Wisadosrusuiiniieasiiin Tesvwisdosues “wilfidlfianandgyan” (non-contractual
obligation) ugslgwunesauiensedl amnusuiindioazdia (tort/delict), nvsdanisauuends
(negotiorum gestio), arnfimaslé (Unjust enrichment), uaz Ausuinnieudya (culpa in
contrahendo) snéne eehslsiin Inerinusaduisinvounnisinviudiiisanisdniuums

nguuneITaLazlininty dany ginwdwelind1ifmindlaiinandyanussinndu a Nl
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snfiusulunageaiunssu (industrial action) Fsaaznssundnisursanninglsuidaiuin
o & v = ::4' = = = 1Y h & 1 o

ududediganziivuanizises Wesangmnizsiemanau Article 4 Juliivsnyauiua
denngannisvinasllafiidnvuzianizinaill wenanddelanivunveulnnisidenngnung
au Rome Il Regulation liaseupquluiansdldu q Fuiesudestuanusuiaiieazifia iy

188 Gl o 1 = =
) NIDNITATNUARUAYUAYLASNITLYYIYN

ANUSURNIINNTNTETIVRE DY (vicarious liability
v aad 180 o o
AwIeu uau

oghalsAa nsAnwiganiviieaniu Rome Il Regulation wesananglsulu
weinusatuiiduluiiemguszasdlunisivioudiou weiludaaueunussmnauandey
Aty gAnwdsvedninnisAnwusiieduivenasanaesiunisiienngurungluafasiiines
Useimran@nandeudslananliluiidensunidi nanifie anzaanizifevanluniazide,
amziiealuaiinuSuiinvesuisdneainnisinasifinvesgndns (employer’s vicarious

liability), aainvziAenluafinnuivindeanudenediinandudilivasadey (product

liability)
2.3.2.1 ymumnziigmdnluadazidia

Article 4 Rome Il Regulation &fvunganiziAeménluaiazidalugiugnginasi
vl (lex generalis) wieldfumnusuinifieaziiannnsdl nanfe MnmavesUszinaaindn
avamuszauiuiamnsandiafiflosdusznousnasying lddnenduanusuiinfioazidia
punguueves Civil Law wie Common Law, agiduanusuiauuiiugiuanuiia (liability
based on fault) vieausuiislnetsmanneniuia (liability without fault) aathuaesesden
npuanelagendegainiziieany Article 4 Rome Il Regulation wase

nzfemananu Article 4 Rome Il Regulation anansaduuneenléidu 3 dw
A nqunausiialuildlunisidenngmune (general rule), deunitu (gxemption clause) uag
foenriu (escape clause)

% Article 15 (g) Rome Il Regulation
™ Article 15 (c) Rome Il Regulation
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(1) ngpnausinaly; ngranevesaanuiifiinanadevne (LEX LOCI

DAMNI INFECTI)

Article 4 para. 1 Rome Il Regulation <oyeiiiiin “wenviniimamualilu Regulation
aﬁ’vﬁyng1//1/75/1777?’17’0@”1/51/7//27%’72&525@fa7nﬁ’zyzy75045m7naszﬂmfw Iilenguanevesssinai
iAamanndeme Ingludasmladasymasusainnisnseyiduduiuiuianndene uayl
doseniledsemaiiannudenendon”

mslimdnngmnevesaniuifiinnisnszviazidia (lex loci delicti commissi) 1w
wneieluafondatuiatgmlunisiany “aniufiiAnasda” (locus delicti Fady
Foulrlunsdennguunsvesgainmuieissniiiidossvieveuivaiioslauiane v
UftRvesrnamelunudssmeaesidennufafiunnsetusgnaiifedifny widudu e
dhetrannifiuinaniuiinssyhazdindunineds “aauiliianisnsesir” (locus actus) nszidu
nslanumneludnuaedananisslalduiigatadaifymlumajiR aouiidenisnsesid
flxmadiulilasie lunsdiidefiaasssuitdldhnmsnseyvimuadlfifndunmelud semaien
wiAnanMsnssimanetuneuduAniulunaneusumer wuilssosdionsnszrilutuneula
HuaoiiAanisnsgiin luuassmaiionunisnszyndausn (first act) vauzfiursussimals
auddnyfuanuiifiinisnszvhedaeiine (last act) vinlmAnguassalunisidenngmaneg
\lesananuiidainanulsidsulunudnvazvasmansyiasifiauagiirunfviodisvesea
fnansaned dsliiduusglovidedidomeudetnda

Wleuitiymsanana Rome Il Regulation 1denitazfivuativezvosgainizifenlsi

anuuiueu (Certainty) Tnedeniiasld “anuiiinannaudenis” (lex loci damni) o

™ Article 4 para. 1 Rome Il Regulation

“Unless otherwise provided for in this Regulation, the law applicable to a
non-contractual obligation arising out of a tort/delict shall be the law of the country in
which the damage occurs irrespective of the country in which the event giving rise to the
damage occurred and irrespective of the country or countries in which the indirect
consequences of that event occur.

LE Rabel, supra note 45, p. 315,
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\Wgailaiden gaunnzifeannu Article 4 paral 3eldufiasanuvungves “aaruiiinnis
nszvin” (10CUS ACtUS) Uszuandusionun nanafte nsidenngmneseisiagliiinisnseyian
Fudeulelunisfinsanusesidla Brissuiifudssloniosann Wesnniliganiziend
anautiueu Tnefilsdennufnvesausuiniioazidinadslnsdslianuddrydunisyae
Benendidemne (compensation function) winndinismivaunginssuvesuyudlagiis
awiin (fault) Wunosi

wenanazarunsaudludayvianuuansslunisfiaudiin “aouiiinazdia”
(locus delicti) TuszwinasemaaunBnaviamlsinda nmsfmuelild “ngmunevesaniudiiiie
aadenns” (lex loci damni infecti) LLG]ILWEN@EJ"NLam&jamL‘ﬁﬂﬂiﬂﬂ%ﬂ@i@ﬁgﬂEzljﬂixﬁﬁazl,ﬁﬂ
wawf{ideve gaunziRgiuuey (Certainty) vlvgidemeannsamanmngldinuazldzuns
denenmeldngrunevesuszmeln naudugnssihasidaesiamnsaaaiuldinnisnseyitves
muazdumaliinanudometunieldnguunsvessandla aaeviilidnssvinlfifused

) v g v a X 193
ANUsEIRsE LN EITu

(2) Founidu; nguuneuvisiuitegsmiuvasgnsal (The Law of
Common Habitual Residence)

Tuunnsdl gamziReaifinnuiueusnauAuluoeilinisdennguaneiin
rnszenaarbinzas’ aaenssiBmsiiianamelsUlidaiufanndymsinanids
eyl “douniiu” (exemption clause) vesnnsldqainiziRsanumdnngvanevesaniuid
Anaandene (lex loci damni infecti) 151y Article 4 para. 2 awii “wingiidassudn uas

Wlasuardemeidudouiegludssmmae iy luvaziinudenein Allinguugves

% Commission of the European Communities, “Proposal for A Regulation of
the European Parliament and the Council on the Law Applicable to Non-contractual
Obligations (“Rome 1I”),” COM/2003/0427 final - COD 2003/0168, p. 10, http://eur-lex.eu-
ropa.eu/legal-content/EN/TXT/2uri=CELEX%3A52003PC0427, duduiuit 5 wguanau 2559,

™ Martin Fuith, supra note 161, p. 28.

% Commission of the European Communities, supra note 192,


http://eur-lex.eu-
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[ U [ U d”].95 1 a Y = 2/ ) o A aa 3 !
Useinaaina1IUsuunnsad NaMenuenue wiagidunsinazilianilesnlssnaunsdseing
waananglsuindn Msfgnsafifuiegsindutuluganisifernlnddaninanuiniinua
Feme daduiesimualimandndesldganizifeaszian “nguanauisduiiogsiuiuves
dnsal” (law of common habitual residence) ununslinguunevesanuiiiinanudene
(lex loci damni infecti)

o a a 1 ! S LY va & ::1' -y~ L4 1 2/
msihduinegvesgnsdiunUygiiduganisineiiluuseloviagiann wi Rome |l
Regulation aziil@rmunanumineves “auiiey” (habitual residence)

fuflegfeaniunnyaratulsingds Feauisafiansandeiassudusensdlld unns13ain

91].96 I v
B welpgan nwan

afigun (domicile) wIedaywnd (nationality) Gedesfiansandenguunsveudazuszina 9a
imziessamiuiogisdaruBanguagiaumnn fediaunsodunsesmunavagluniaiden
ﬂ{]‘ViaﬂEJ‘ﬁLﬁﬂﬂ‘iﬂﬂ%ﬂ&ﬁ@jﬂﬁﬂjﬁgﬂﬂ@ﬂ511’1819911197 Feuludissegadedlunislingmnowisdudie
$aituvesgnsdl (law of common habitual residence) wnuqaunzifsmdnde n1siignsdis
aorhe nadphandeuariidemeungieglulssmadoriuluasiiamudemeannis
awidin ulrudemoasietululsana A vingnsdivaesefiduioglusema B ganie
\Aeamnu Article 4 para. 2 Rome Il Regulation Aagriwuslvimaldngmanevesdszina B dadu
urnsduny vildgnsdiaesiheilonaldlingmnevesssmaiinuduinsdsfuuningd dagn
\mzifessaniuiiegnfuvesdnsdlfsesiudnunrresmaiadeuneiaiyanasssuan (free
movement of natural persons) uazusssnu (workers) luannmealsUlsiduognsi

™ Article 4 para. 2 Rome Il Regulation

“However, where the person claimed to be liable and the person sustaining
damage both have their habitual residence in the same country at the time when the
damage occurs, the law of that country shall apply.”

™ Article 23 para. 1 Rome Il Regulation

B Commission of the European Communities, supra note 192,
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(3) Hasniu; ndnnauunevanzauiuaziia (The Proper Law of
Tort)

uwinsidennguainelueiazide au Article 4 Rome Il Regulation azrmun
founiu (exemption clause) lunisldamnigiiemanliudafinm nsedu WelsdliAaiym
TumeaufuRsuAnannsiigainmeifeamudangumniiuly Article 4 para. 3 slanyala
nseanianzaRliin “winnginisalianaleiusnguiamtuidaudeds nsasdarud
AwaUSTIna TR UYsEImABUIINA TN mAgIn N Para. L uae para. 2 Alsildngmane
vosUszmainaIvsduunnsd. AamduiusAlndtatuussimadusinndrdersidiiuien
AU ST Iegnsalidagnounisnseviazida iy dyan (g™ navae Rome |
Regulation vewsumisld “wdnnguunefimangauivaziin” (The Proper Law of Tort) Tugnus
foenriu (escape clause)

ANNUANA1TEN ISl “ngvaneusisiuiiegimiuvesdnsal” (law  of
common habitual residence) au Article 4 para. 2 uay “nguanefvangauiuagida” (The
Proper Law of Tort) snw Article 4 para. 3 #ie nsdlusn magndaduliesiiasangainiziien
mutesniuanomndaiiaaivannsouilsldnudeuly nanie dnsdiansihedidudies
dertuluvazifenaldeme maddeadenldnguansuisiuiie gununguune uvisan1udi
waudoveioviud vnieillunsdanu Article 4 para. 3 dududefinsananizai vannguned
wanzauiuazide (The Proper Law of Tort) 1alsgunamaanunsaldnanialunissuils
foriaasandonniziieddu q wethanldusznounsidenngrne mnamafiarsanuduiiuing

WA 9 Alnddatunisvhazdaluafiduninnd (more closely connected) gaunie

™ Article 4 para. 3 Rome Il Regulation

“Where it is clear from all the circumstances of the case that the tort/delict
is manifestly more closely connected with a country other than that indicated in para-
graphs 1 or 2, the law of that other country shall apply. A manifestly closer connection
with another country might be based in particular on a preexisting relationship between
the parties, such as a contract, that is closely connected with the tort/delict in
question.”
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\Aeamdnaw Aticle 4 para. 1 was Article 4 para. 2 madsagldqgainizifeadein ansld
ngvaneivsgauiuazida (The Proper Law of Tort) ves Rome Il Regulation Faidnweusifiu
naUiuldiiieanugfssaaanigad (individual justice) dusefuinafssndnddadedu 4 1v
mafinnsamiels Inganm gaunziiena Article 4 para. 3 Ssliannsaniunldlunnnsdls
ndufu gaumziAenna Article 4 para. 2 azdesthunldeniu Article 4 para. 1 iaueiilednsdl

[y

eaaadeiiiuiegineiy
2.3.2.2 anusuiinvasunednsainmsinazilinvadgning

Rome Il Regulation @lsirwungainizifsluzesnnuiviinvesunedisainnis
nszvhuesgninsiifosdusznoussseina agnalsia Article 15 (g) Avuslvitinngunasilunng
Fonnguanevienualu Rome Il Regulationunusuléfunsdianuiuinainnisnsevivesdu
(vicarious liability) sstfu Feihanusulifunsdenuivinvesedsannisneshwasgniag
Usene

amiifuduiuinannisfieaenssniniswisanamelsufiuiauduiusts
ilviunaala 9 éw’aa%"uﬁmmﬂmimzﬁwaﬂﬁﬁuﬁuﬁm‘[magﬁ’uﬂﬁauaﬂmﬁamﬂmiﬁwamﬁ@mg
Wy AwSuiiavestanunsmainmsnszvihesyns (pater familias) rsduiusinariingin
anug (Status) vesynn3dsiimihidesguazynstiend wudeiunasuinyeanednaainnis
vhavidauasgndne (respondeat superior) Femuduiusianarufatunielddyadaussny
amuduiusseninaiinssvhandauasyaradsiossufintunesstuneldinguaismeluveaus
avUszine Sseguenmileveuimdnuiiew (ratione materae) vos Rome Il Regulation™

aehalsfin deunves Article 15 (g) uanslififiudn Rome Il Regulation Sl&uzas
msidenngmineluiesrnuivinvesuisdnaanmsnseiazifinvesgning Wuusifiesnns
Avualildganziigamunginasivily Tu Article 4 visusfusnisihganizifemunginas

wnzunUsuly

¥ Commission of the European Communities, supra note 192, p. 24.
%0 A Dickinson, supra note 168, p. 587,
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2.3.2.3 anusuiasaanuidengdunaandudinlivasnse

AZNITUBNMsWItEnAnElsUGNTNI AnusUliaserudeneduinandusn
flsiaonstluviunvesnmadatuwiingmnetusafsitesiuganisiensiuaun Sudia
NNWAUINSFUMINATETErieUsEma naearumvisuiiazmsmnnandadunainan
msindeudewas (free movement) luanninglsy vinlkqainiziAsanumdn “nqvaneves
anuifiAnanudsvie” (Iex loci damni infecti) Tu Article 4 liwsngaufuauiuiia
Useaami

Rome Il Regulation fvungeinziieaanns (lex specialis) ludesnnusuiinse
audynesuAnandumilivasadeliifunsianglu Article 5 anwin “venendinimue
131y Article 4 para. 2 nguaneilsvssusunidndlsianananyn) Sammudemednariinan
Fua) iy,

(n) nguanevessumagidemediuiog luvaeiiAnnumdene nindumls
M9IelulsemARINg 13 3o

Y 14 a

() nguangvessemanigiaomelasuaumu mndudldnagludsuna
9Na1I N30
() nuanevesUsymATInAEmE nduslaenelulszmasina 12
oehalsimu Wildngmneveassmanynnadedossudnsioniiudeniesiuinen
Fuiillaivaendeduiauiiod dmngidamelsimunsamaiuldhanuiineeduiidonls
mnnginsaiiamareusngunesiduiitaudeds nisazvidniudenuduiusi
lnagniuussmmduainnitgmmziieaniy para. 1 uaz para. 2 Alwlsnguievestszima
Fnanrveduunnsd. aruduiusilnddaduyssinaduninnirdosdiuininarudusiug

U U = a/al 11 o a 1 [ 2/ 203
enIngnsandegneunIinseviasdn i agg iDud”

b Huber and M. llimer, “International Product Liability: A Commentary on
Article 5 of the Rome Il Regulation,” Yearbook of Private International Law, Vol. IX -
2007, (Lausanne: Swiss Institute of Comparative Law, 2007), pp. 31-48,

%2 Commission of the European Communities, supra note 192, p. 14.

%3 Article 5 Rome Il Regulation
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nzifedludesanuiviademnudenesuinaindudilivasadonu
Rome Il Regulation & flalvanuddnyfundnngmnevesanuiiinnisasdin (lex loci delicti
commissi) Lilesanndesnisvanidestigmnisinnuaauiiinazidia (locus delicti)m 39a579
Plasordudnunzianzvomasasiuvesavamglsy (Common market) nanadeld “aniui
Smiedud” (place of sale) Wuteuly ileliEnananunsanavaneienguaneiaglddaf
Fuaudosmuilunengludszmesin 47 wanAUgALNZALIBY 9 Bnanuuszian

druusn Tl guanevesauiey (habitual residence) wesyanaiiléuainu

deomeadugamefesdidiuusn ielifuilaailenaldsuussloviunnian usillesandnuas

“Without prejudice to Article 4(2), the law applicable to a non-contractual
obligation arising out of damage caused by a product shall be:

(a) the law of the country in which the person sustaining the damage had
his or her habitual residence when the damage occurred, if the product was marketed in
that country; or, failing that,

(b) the law of the country in which the product was acquired, if the
product was marketed in that country; or, failing that,

(c) the law of the country in which the damage occurred, if the product
was marketed in that country.

However, the law applicable shall be the law of the country in which the
person claimed to be liable is habitually resident if he or she could not reasonably
foresee the marketing of the product, or a product of the same type, in the country the
law of which is applicable under (a), (b) or (c).

Where it is clear from all the circumstances of the case that the tort/delict is
manifestly more closely connected with a country other than that indicated in para-
graph 1, the law of that other country shall apply. A manifestly closer connection with
another country might be based in particular on a pre-existing relationship between the
parties, such as a contract, that is closely connected with the tort/delict in question.”

“% Commission of the European Communities, supra note 192, p. 13

" Ibid.
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mandeuthoiaivesanamglsuuazgamnsauluseduamaa siliAnlenaiiduilanasio
AufanUszmaduin gaunztigludwuiiaesdaimualilingmnevesanundiguilaalasy
audun (place of sale) lunsalfiffuslaafildfiduiiogireatuaniuiinfinisdvinedud wagld
nguanganuiiiiinaadsve (lex loci damni infecti) Lﬁué’wéﬁ’uqﬂﬁwm naadntiends
aainziieaanu Article 5 Rome Il Regulation 1fugeainngiAsawas (cumulative connecting
factors) fesnsfiaisustlomivesiusznaunsuazduslng

ofls fAnwedsdunnd anvmdnUssnisvisivilfannmglsUannsnoenuuy
a;mmzLﬁﬂaﬁﬁﬂawm%%’aULﬁuﬁlé’ 1191nMsinNLIURAdeANILEs e SuL AR N UL
Uaenfsvesdsuimeanndnannmgnyilvaenndesiu (harmonization of law) Tneende EEC
Directive of the Council of the European Communities of 25 July 1985 on the appro-
ximation of the laws, regulations and administrative provisions of the member states
concerning liahility for defective products (85/374/EEC)™ wasrnmuslildmdninasinnuiu
Anlnenassnsa (strict liability) feduisansnsorenuuuaanisieilaesdsfnnumngauuay

ngUszasAtun1sAuasosaudemeld laglidndusaainnsannisinunnnusuiaiiunneig

e

e

UVDIUTLNAFUITNANNIN

]

2.3.2.4 adevnesading

wiazflanandslsznuludosrndsmedasneliogsdnuds usveuunves
Rome Il Regulation 1w Article 15 (¢) Awnunin “nguanegilddssusuniandlaiineinaye
mels Regulation 7 linseunguisusziiuluses snvazuasnisimunaudenignaonay

o o4 2 » 11208
2I937158Y 9 taldeneInnuae e

%% \artin Fuith, supra note 161, p. 32.
470.J. August 7, 1985,
“® prticle 15 (c) Rome Il Regulation
“The law applicable to non-contractual obligations under this Regulation
shall govern in particular. ..
(c) the existence, the nature and assessment of damage or remedy
claimed. ..”
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A “Gnwee” (nature) Juiideesis avdiamaneifidemegnnsenunseiiiou
MnMsazda 1w dnslusienie, nindau naenauleniasing q Seidemeladeluannisi
a 1Y Yo 2209 o i ° = A =
avifinazdedldsunisunld” aaziidin “arsiun” (aSSeSSMeNt) waneds unsn1sdu q d

o |

ngvaneeyn I liansatlela fdilosnsimunsdemefissogaden wu nsdslst
Aundnddu niensvilianudsnienduAuiduiu veuluaves Article 15 (c) Rome |l
Regulation Favsneds wWaidennguanediaglissiusumififidiAnnndyyuds dounsounay
fa veuanarnsUuTdnInisBeiendailldsiiu (non-monetary remedies) uagnnsimvun
AndomedaillafiingusrasdifionisiBens (non-compensatory damages) @amsnesands
“Aidemendeasiny” (punitive damages) Faet

oehalsfid Andemedsadnuiugnauaude “ngranefiuauasuiisudos
vasdeny” (public order) s Rome Il Regulation eugyelvimaiifiansanafasnsadiileds
Usglovtianssuzuasihngmneifriuamamiseuiesunliidutosniuvesnisdenngmne
18 Tnsanzludesandemedeadnyil mafifiansanafausamidedoiiansmienginisel
Husrensalld™ wonannd Article 26 oy nlieafifiansanafamisaufiasnisusuld
nnmnevewssTmasgain1ziAeany Rome Il Regulation 31Ul Tunsdfinguaneding
Tasengruneifeniuanuasuiseuiesvesmadiiarsanad dslulsemanldszuungvane Civil
Law iudrduandndemedsaddneiulianmgaunauasddiuiuminifuanans fadd
fnquszasAndnAonisadlny (punishment) Sldn1si8u7e1 (compensation) dsiilaeennels
vouLInvpINgrInEaziia uazdadenguuneiisafuanuasuiiouies fadu wissnedld
szuunguane Civil Law azdeadenngmanelagendegainiziiesaiy Rome Il Regulation uda
umeiafanaralrluldnguanevesuszina Common Law madifiarsanadfanunsondy

snnguaneientuanuasuseuses au Article 26 ieuiasnisinundndeneideadng
2213
19

%9 Commission of the European Communities, supra note 192, p. 59.
2 hid, p. 24,

A1 A Dickinson, supra note 168, pp. 576-578.

%12 pecital 32 Rome Il Regulation

" Martin Fuith, supra note 161.
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24 uneszit Jgymduiinainaanuuansnsiuvedlifiizslunisidennguanevasssme

dunTInaTeu

Mndefinnsanionualuund 2 nevsiumsineiuisuiisungunasivesanam
glsu fAnwimudn madenngransvesUssmeandnendeudiifounniosogun fedauaneng
fusgsiiivdndy anudaovesgainiziiediliaenndesfuanusuiinileas finfeguassaly
mMandoudnelaiuesUszmnaue oy fAnwnduaumsmuniuanumngay Weuitam
ArauansesiisvesnsidenngmneluafasifinvesssmaauBnondouisau Tnegfnw
gvhmsienesilily 3 Ussdundn il

24.1 amalsisnzanveagmimzifendilflumsimuamiusuiiaiieas i

24.2 evuimdeudogannlunisimunandemefioasiiavesssmeanin-

odeu wazdaymn Forum Shopping

2.4.1 analiivanzanvesgannzifgaililumsimunanuiuiiaieasiia
(1) nnsivuaanuuuneves “sanuiliinazida” (LOCUS DELICTI)

FelinanuudringainizifeUseLanng Mg v N eI UATIAANS
nszviazidia (lex loci delicti commissi) é5uniseeusuinmngauiuanuiuiiofieasidely
nsdivha q Wuniige SefAnwiesfifiudiseaguin nasidu Jamnisimuamiunineyes
“anuiiinazidin” (locus delicti) Fadudoulalunsidennguunefidutgmiddnyiiauans
WU IATIEN

PNNsEnIUi nsuidymnislianumnevesdesd “aaiiinasdn”
(locus delicti) anunsavilg 2 35 1dun nrsimuaduinuaitganizifsafndnmuneds
anuilauiesanuiiies uaz mslisunaudmandegnsdidudimunanuvanevesanud
\inagidln

FBnsusnldzuniseensuuazysuldlu Rome Il Regulation vesanannglsy lneqn
imziAemdnluaiazidaemu Article 4 fmuelild “ngrunevesaanuiimanaudene” (lex

loci damni infecti) sinlaainiziReadsnanarumsteiiuiuey (certainty) uazaanie-
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Tulssmeaundnavnnmglsvanunsavinidsseuuandislunisinnudesdrsduld nsei
msftannmeglsvannsatmunnnumnodudaaduildfidonnanitadefiaiuaitns
Aanarvatedsens lawn

1. Rome Il Regulation druungainzifendsliluniazifingiall uazganizifed
ifuanusuiinieasdinannzides (specific types of tortious liabilities) unauszinn®™ een
1N gmziRsnamziesiliivuam N svesanuiaauidenie (locus delicti) Fod
Amnuminglanzvesuiaziedly Jaivanuiinanugsenlunisianumuisvesdesdi
Aananlauin

2. usti Article 4 agrmuslrusuld “npqvanevesaauifiiaaaideme” (lex
loci damni infecti) fuaftazifingiluiaue uifdsldimundesniiu (exemption clause) uazde
anvu (escape clause)™ 1

anuvnevesaaufitinazidia (locus delict) 1ifaunauiiinuaumnauna Weosannld

7 B998anAUNTLANTBIANILNBITAY kagyiTlin1siivug

ponuuUBMsivilvinisidennguanedienudaveu (flexibility) iudues

3. Rome Il Regulation Siaanuzngmanewensy wazidungusneanamglsy™
fatuieegneldiunsrunalunisinnuvesmagfsssuuvisannwglsy (Court of Justice of
European Union: CIEU) #ads usfagrwumenumnediudueuly wazdsemnaaudnlsdulaly
Aungfenarinvzaseunaulunsalatng Adenanunsaauenfviirayfsssuuraannn
glsufudfisnafanaligainisiednandanununslulufianaferiuisanniw gl
Fosil fAnwagldvenaniaduddudaluly und 3

TuuiunvesUssmeaundnendou nsaztdiisnaduanainglaausuldtugay
\Judesiidwinuaziiguassaegunn iesnnmsidenngrmingluafagidavesUszimaanidn
mL%&Juﬁgmmé’fﬂm'ﬁﬁﬂlmaQﬁuszumgwmamsﬂu uaznaneUspimaRdlFdNugumangmane
(non-rule-based) vinlstnsfmuneruminevesanuiiinazida (locus delict) Ausiauan

douasilinsidenngminevesUsemaaunendouvinaudangu (Inflexibility) uazaau

" Article 5 - 9 Rome Il Regulation
> Article 4 para. 2 and para. 3 Rome Il Regulation
%1% Article 288 Treaty on the Functioning of the European Union
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wingauiungrungas U gRlusesnusuRaiieasda laganizanusuiaiieaviinnd
dnwasrdrauay (Cross-border)
BarsmnzauiuUsyineaudnandouisaurisienaldilontadugfiaiy
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) ofls fAnwldifiudieadneBafiazoygnli
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= H 218

@emnelunis forum shopping

agalshn wiAnwaziiumedubisnunaunmaidudivuaanununevesaniui
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eXp e

Anazidn nsgiiu nisimusgainiziealidenislidesiesnanhadulusingeandusd edli
aun5eE98e Useweaundnedouanunsaiivunswasiden wieilouludng q lunisiivua
anuvineves “aouiinasdin” (locus delicti) vieiduwaTesdeiaiunisivuanrumuneres
ma fauguinisvesUsemawesiugasmuadifulunslviauvang nanfe duuelild
“anuiiinnisnszdin” (locus actus) Hudduusn udfdldufiasnnsly “aoruiiAaam
Gewe” (locus damni) lunsaifanuiisendifudssloniuasmnzasiudidomeosnnnin'
v3eBmsvesaniwernndng destmunssazdeanislrnrumngvesanuiifinazidaunneig
fueonlumussiamvesemdieme’ eFnwiiuiinsianumneduiivangausiunig
Fonnguineluseninssemaaundnendeusnniian nafe

“oouieTleesusunimaninnisazdn Iilenguanevesanuiiiinazidn
(lex loci delicti commissi)”

wiifuguannusufiadieazidaves Cvil Law waz Common Law azunnsnafiu
ognaun Wumaliliamisoduunanuiiinazifinnsssananuduia (liabilities) 1mn
nsdl uslanusuniveanguinsazdatiussdunsosdnirenentusuldsuarudsmeainnis

nsvvinilaiveumenguaneuiediu fduiu " Ussinvednsilasuanudenie” Falugn

A Ts0g undunwalnuAnLiuYes Mummans1ansd ads qlve waz seama-
#519158 A5, Usednd T Tammnily seinendwusadiuil wih

" {sng sttt 2.2.1 vodimeninusatiul wih 83-92

"% 40 (1) Einfiihrungsgesetz zum Biirgerlichen Gesetzbuche

0 Section 11 (2) Private International Law (Miscellaneous Provisions) Act
1995
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delicti commissi) SufiguassregnannlusgninsUssmaeidou Sanrsasdinsdmunaganiy
\Aenses (alternative connecting factors)
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nationality) l#sulenaiiaglingruneazifindenuduiag 1nnniniserdenguaneniauniiaiiu
(lex domicilii) w3onguaneauiuiiey (habitual residence) nszdu dAnwAlsiifuysslovisu
Talunsdrdaingnsdlazfesidymivesrmaiiiansanad dusuisnsvesdonum nsldqaine
\ReUssamngranewisdyunismiuvesdnsdl (Iex patriae) Ssanaasuiuldiaue lidiansdl
seiidyrivesmaifinnsanaivdeld nande

“mngideme uazyanadedassudadaymassy imaldngmeuvisdnysi
sauAuvesgnsal (lex patriae) ununisléngmnevesaniuiianaziin (lex loci delicti
commissi)”

agnslsin msldnguunewisdyisuiuvesgnsd (lex patriae) luendeuosilyl
annsothultlalunnnsdl dsldnauudrinsemaaundnendouduszauiyniyanadil
vanedarinaglidowd (nationalityless) uenanni adiersuszaudgmudederianssdu «
fmngaufuanuiuiaiieazidiaudazad Wedlrnisidenngmaneiinanunszing §Anunds
wiuauensimualild “nguanefvangauiuagida” (The Proper Law of Tort) iieuselowd
uinugisssuluusazad nsedu n1sld Proper Law of Tort muegnenguanedsnguila
waninsiiutusugonyilinisimunganiziienduluausinelavesma laslawizly
Usenaandnendeuiideiimnudnogiaeinnisléngrunevessisussnatutadendnsiug
o5ulae uarilontaenamniiesusuldnguunevesmadiiarsanad (lex for) waue dedu ¢
Anwiiuimsimusveuavesvdnngusnenzanivazifianiuedis § 145 Restatement
(Second) of Conflict of Laws eesnfuusylowisnnniy nande

“spnmginisaliaalenysingunemduisnuss nrsazdntudnudusiusi
Indgnsuysemmduuinnt) SlilsnguenevesanIuisudsuunesd

nguangYesanuainIsasidntuieruauiusnagasuussinaduuinndy 919
laun

(1) ngmanemesaniviigeidene wiognsevhasdadyianu domicile), Auiag
(residence), aauiisznavaanisnis (place of incorporation) wieaaruiivsynevgsAaves
gnsedl (place of business of the parties) #3s

() ngmnevesaniuidaduyaingvasnudiussenitgnsd (the place
where the relationship between the parties is centered) #5o
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(3) ngmangvesaniuniduuenamanuitdu lunsaiideiiaasasenouiingg
sdnduiusivaauiininarign”

uenani fAnvifiuauaisegiebeiivssmaaundnondeuiaildszuunguane

Common Law uwazUszmelneg desanidnnisld Double Actionability lunisidenngwane

dosngameifsfnanunnguianudiatis warguassalunsu §oR vedsliduuselevd

sulasianisidennguaneluniazidinige

(3) AnusuRavesuedeanmsiazifinvasgndne (Employer’s

Vicarious Liability)

dmsunsdinusuiinvesnednnainnisviasinegndng gAnwiiuiiusene
aundnendoudndusesiidenuivinssiniuendamnanganisismdnddituad
azifint 9 U osmndunsdiiflenaiietuldegraunainnsindendiaadussa (free
movement of workers) %ﬂﬁaﬁlﬁﬁﬁugmmﬂmsﬂsw‘iwaamum widumnufuiafiAnandd
ulguny

uinnsAnInmnsandnvesUssmaasdnenTeuiiau vdninaeinuiuie
vasUssnedlngsnstmualiluianefilndidestu nanfe Avualiunedisdessuiinlag
\wssasa (strict liability) tnefifiesussmasuysuasiauTudvintud tmuelfuiedreanse
figanueslivaaiunnusuiald sihlilonafiazidenngraneudningraneaziinvesiumn
wagiauTudunlidifuudia Ussaudgmdendululites vilvnsimuagainisiisaiie
UsziiuluFosmnuiuRniiounsinaainmsiazifinvesgnitausiissussnsideasgnanendy
nsAuUBes dufAnwidiui nsdmuslilanmefsusuiosunsdesdamluasasandas
fudnwazANUTURAveIUSEWARLNTND T Y ULINNI

nsziiu nsusulingranelaglimisdsigmdsnaniasfgsfunisasaeysadu
FanannauAuld fedu deldFemeilomalunislésumaBeneaudemendeiu ¢
Anviusedudoiausves aansiansd Michael C. Pryles 41 38nnsivuagainiziiend
wangandndudeadnisds“ngranevesaniuiifidessenuduiusseniune auargning”
(the law governing the relationship between employer and employee) \ieausifunns

vhanlfludnuaey “vdnnguanefinzauiuazdia” (The Proper Law of Tort) nandie
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“wonmideainngnenlivsaudunininvnazde ilinguangvesvesaniuii

N

o/

NOAIAIINAUNUTTENINUIEINUALGNIN NTONYUNIEVeIaNIUNTINTazIdnTulnIIuFUE

Inagaiuyssmaduunndy lunsdlnaiusulnvesied e nnsvazidnvesgndie.

(4) anuSuiindenudemesuinaindudiibivaesnde (Product

Liability)

WuAgaiunsdianusuAnueIuedeaInn1syinasiiinuesgniing gAnwLud
mnufuiiadenudsnesuinandudilivaendoesiiiudnuseiiundsdedndudeding
fvuagainziisadunisiane

Mn#ldAnwun Fn1simuaganizieivesanainglsuduanisoduasos
Uszlemiveaguilaadeldsuanudensannislddumifinnuunnses uazusslovives
Fuszneunstsansamauiuldinaglasunsuulingmnevesusemela 91nnsedaming
Auiiussnadangnn nazdu nisfiannwglsdannsnesnuuunisdonnguaiedaeisnisd
Fudouldfifunauainnisiienuiuiiafieduiilivasafevessemaaudnannmilan
aenndestu (harmonization of law)™ 3shiswTusesfnafimmmnyauvesngruneazidn
TuusiazUszine

sglsfnluviunvesendeuiuliansoendedsnssendraduuuvedasld
\esanarasuiinveausiazUssmadsaauansnaiuann WumgbigAnwiiuadesmuiutolaue
v04 mans19156 Kihne lunsld “ngnanevesanuifiinnisnsesinazisia” (lex loci delicti
commissi) desnnndn Tasnsimuelild “nnmnevesaauinanduds” (law of the place of
manufacture) ilesaniduanuiiilnddauas fuiinvesmsiiaudduunnses nsetdufliang
avlasngrunevesaniuiismiedudn (place of sale), nguanefigidemeiauiie (habitual
residence) LLazﬂQﬁmamaaamuﬁLﬁﬂmmLﬁsjma (lex loci damni infecti) witesainaniud

=2 =3 1

fananerainnanuvudey (fortuitous) §@nwidadiudn nsiinunganiziierseslily

Y

“L EEC Directive of the Council of the European Communities of 25 July
1985 on the approximation of the laws, regulations and administrative provisions of the
member states concerning liability for defective products (85/374/EEC)
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“nénngmaneiivanzauiuazidia” (The Proper Law of Tort) Tnsnnsmauguaisunisfiansan

IS

wazaslndatuusaznsdiigesdunumsidululdludsemeanBnondou nane

“anuaneilsvesusuniniananaside Ganumdsmeintuaindus 19l
NMANEYRITOITTHAR AU eA LN TeT

mnnginsaiiamareiurngunediduiitaudeds nisazvidniudesudusiusi
Indgnsuyseimaduuinnty SlilsnguanevesanIuisudsuunei

nguevesanIuiinisazdntudnudiniusTndinduuszimaduuinnd 919
laun

(1) nguanevesanuiismurgdua

(2) ngnanevesaaruiigidemedauiog

(3) ngmanevesaniuinAnnundeney

(4) ngmangvesaniuniduuenamanuitdu lunsaiideiiaasasenaviing

auslndunusivuanuinIna 13

2.4.2 anuwidsudisgraunlunisivuaaidevigiieaziinuasussmaauntn
a @y uazilaysn Forum Shopping

Urymes forum shopping udsddedanniivssimaaundnendeousiludes

'
a

whlusiuiu agr1alsfn Jaymandemodadnududqdalsensdrdyivinliiia forum

Y

Qe

= o

shopping Tuafiagiiin (esanusemaAaunBnendeutiufinisivuadndemedasinyluad
aziiavhluegie b Ussinaderiy
Adsmeidvadnuiuduaiodoaiumahausesnguunee Tasanmudsis
aguiuaﬂmﬁasuauLsamsuaamslﬁmmmmLﬁemmemmﬂg‘wmsJazLﬁm%aﬁﬁugmuﬂmﬂmmé’uﬁuﬁ‘
Tunani wazdenisiinsdatuuisnguinefueiaesiiolunisfinnsanimaagldnguune
nruvesUszmalatedunind ilvAnwiuindndemeidaasinududfiogueninie
YoULUATBINIEnngrine wazdnludesdinmsauaunisivuaaideniadeasvelaenaln
yosmstatuwisngming Faanunsaviildlasnsende “ngrnevesmaifiansunad” (Iex fori)
\losanndeanudnludesdidemodeadvudunguunaifeifuanuasudeuses (public

order) visluszuunguane Civil Law waz Common Law &slasudnngmuneszuineUssine
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ununeiyanaudududsiimaaunsoufiasnisdandfuldls Bnsdaliufasandoneds
aslnwdsiliied Tuszuunguuis Common Law dsmsanunsaiivunadeniofsasingle
ynugidguUssmaildssuunguang Civil Law fanunsaufiasdsdanannld nande laidlu
druresmnusuiinagldnguunevessnsUszmasru Sunuandemeidideadulumunguung
YosmaTiiarsanad (Iex fori) GHR)
“Lingunedlivssusuniniaaamasdnsafunguungvesaniuila n1s

mmuaandemelidulumungungvesmaiiaisanadiaus”

ot wihiAnwazuszasdlvuniinsgrinasdolausnuzdresildsunmshludiuld
ilevsslevidenaiedeuiheiaslulssmauondou uwigassausensdddadnuutiud,
\aueun nadAe N1stienngurungveslsyviatengeudinsdalesegiuiiislussuunguung
meflurealssmany matdennguineilifianuuduey (Certainty) waznsléngmunedaduun

222 1 | = < =
| dounsymusiensiinainguuuuveslssmanengeu

nsafldfianainiendu (inequality
Dumalilddezimungainizinedluafasdialuunduiieda Jgym forum shopping 1u
= @V o 9/223 v & = 4 A = a a
Uszmauondeunlianaualdla dulu ielinmsidenngunelupfaziinvesdszmaauian
fanusfuaiie lurazipsafuiiiugiunisnguane (fule-based) wazidusunisduioaiu
(unification of conflict of laws)

'
a o

~ < A
YIUTLVAUBNG UL ULIDINEN

Anwaiudn nsdaviinguunerensy (Uniform law) Tuusun

<

4
Aguazdndusonisuddymmsdaduuienguunedudunain

nTnguluseRugiinineges

2 Graveson, “The Inequality of the Applicable Law,” British Year Book of
International Law, (Oxford: The Clandon Press, 1980), pp. 231-267.
) ). Fawcett, supra note 55.
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unil 3
arudululdlunisdavinnguanetangy (Uniform Law) TuiSasnisdafuuis

nvuneIgasilinvasUsEuANeTYY

daldnauudaly und 2 41 Ygmmsiaduwsiangminsludesasiiinves
UssmeaunTnodeulllidlusiieannudnaio v ngnoet winuwANAI9YeINgIneing
Fonngruneveslsumaadnondowe wduusaduniedsdmansenuo e foddyse
fnnUsvasdlunismungudssray Tuunil 3 Anwilasvenandenruddyuazany
JndulunisuidgmeanuwansisiuvesngunasilunisiiannguunevedUssnaauian
9 @eunugluiunisinaweisnisuidym leeagldvinnis@nwansnazves “nguuneien-
su” (uniform law) Tugnusiedesile (instrument) lunsuidamdnesu fensiiauelu 3
idegaaduddivly nande

sdogeni 1 1ds arfmasusnguunsiengy luidodesigAnyiazld
nafAINI NI ke g Ussasrvaangringianiy wazazliduunauuansnasening
Toaudnludesnsvinlingmneasaadestu (harmonization of law) wagnsvialiidu
Sunflsdudadudanguane (Unification of law)

vhdegosd 2 defasantluemansevusios idsuainnsiingmneienguly
Feamsdafuunguune dmduidetagiinisndnimansemudessraneondou
(ASEAN Community) lustuzesdnisszwinsuszma fisluudvasnisdnvngmneiongulu
Uunedeu e dudeiausitondeuanaisidenldngmuneienguiliidnuasuasguuuy
Wiladznzauune iy lngazvenanislesuaztedntesraingrunegianilusag
Uszunn TnalSeuiisuiunalnlunisandusuve e ndeumnusvasdasiionidng vaneien
SUAINAT7 uaﬂmﬂﬁé’wwaﬂa"nﬁqmiammﬂgmn&JLaﬂgﬂﬁﬂﬂﬁnmitﬁuwﬁﬁﬁmmam
amla uagenTyuannsoussginguszasdvesmsiinnuenguienalnnisidusmuing
fagudilavsalyl

' v
v Y ' = A yeg

wdedesi 3 TuhdedesifAnwiazldvinisieseiteanudululdaes
Ussnenodeusionsiavnguneionsuiemstatuiingmnglubesasda nande
doldAnvudeniluund 3 udr ondouanmndenlinguunsiensuussinnlanagiiaa
nguunelenuainanegls suudadieszianudulililunsuddymdedadesnes

pdgulunsInuaznIsAnNUngvIneensy
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3.1 ardnazvasnguunetensy

Tneuniuds uinuszmesslsignynsinlyidosinvhngmnetensuiiteuAtiym
mwmmﬂshwamamwﬁlumnﬁaﬂﬂammal WAUNTIZMAIAUTENARNT 9 FATUaNADTDY
vhngunetensuluiFesmsidenngmine

ngmunetengy wie Uniform law Lﬁwﬁuﬁ]wﬂ%’ammﬁmﬁi’mgwmwaamm
Uspmatuunnsnedu dadudsiosingunasimenguanedsdadaduludnuaesi i luduiiay
wnuUszine (States) wieiwnswna (Jurisdictions) dsléngwenesaiu dausaoauvieduly
Iﬁéfaﬂ%‘vﬁaaﬂmmawmsﬁ’mﬁa?ﬁaﬂwLﬁmﬁuz weviliuuUssimailénguaneionsy
tuannsaldnguneldegrauiuey (legal certainty) uasfingwunedidiadiosam (legal
security)3 ngmanglensuisiilafivsnising vaneatunieiidmualissnadiig o dos
Soyfingunglivoutuminy wigdesiaungrneonsudananliduennimds

ag13lsAf ulvedTnguszasAlunisinlinislduagnisianungmanedululy
AAmafeIny aﬁmsmamawmaLaﬂgﬂﬁ?uawﬁmaﬁmmﬁaﬁuaaﬂiﬂ%uagjﬁ’udmawms
wnguiinaruintumeldidemnsAnluntsyilingmnedusunisdudeatu (Unification
of law) visensvilingwuneaenndesiu (narmonization of law)

3.L1 meinldnguunedenndasiu (Harmonization of Law)

wifemuanlunsinlinguuneaenndesdu (harmonization of law) a=dl
Fogusrasdlunmsiibinaslduasnisfenungmingludeadetiuvesuiasysemadululy

famadeanty nsgdu nsvihlinguuneaenadestunlininuaisnselondnualvessuy

v =2

nguang nuuneen Ui Tngusrasdlunisriilinguuneaenndesiuindunisadn

nqinaidsliiiinagnitumanguane (non-binding rules) waslsiflan iy wiedilvingunasi

=

mungraneengUdmansenusenguenglulsemalaenss na1dfe nguunelen UTed

LK. Lipstein, Principle of the Conflict of Law, Nationals and International,
(The Hague: Martinus Nijhoff Pub., 1981), p. 63
2 F. Ferrari, “Uniform Law,” The Max Planck Encyclopedia of European

Private Law, Vol. Il. (2014), p. 1732

3 v e
UGN

Tfeans, avud 3, U 16, (Fusnou 2529), u. 183,

MeyIudns aequng, n1svdanistadunanguune,” 313813

N
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TmguszasAlunisiiingruneaenadesiuluusiisanivuuniadiegsdmsunislduas
nsfamungnasiiudesdertuvindy wihiflunislduasienungmnsiengiduluay
nszvaunsneluessazUseme lidarlnemstnduaavielnermaniely fofu nadng
Yo sldazMsfinungnemunnaIveIng e nIUTinEaleegiulun g1una
yosusarUsumeanundnesylag (SOvereignty) liannsavinlvnislduaznisinnnungmune
dulvluiamadeafuldogauiags mahlingmngasaadestudunssuiunisdedes o
inlinaslduaznisinunguanedulilufianiuieriulasendeanuduseuadasla
naoAIUSsEFElunTsErineUssinea (COMItas gentium)“ lagus1AInanINTIAU Na1Idn
touds mslfuasnisfienungmnelufieniafeiumuiingmnsionsimusiiunadiain

nszvaunIngluvesusazUssmaui @ sl iussmadusialy (bottom-up)5
3.1.2 muinlhdusuniedudeadudsnguune (Unification of Law)

wsinsvinlingranedusundsdudeaiu (unification of law) asdiinguszasd
Tu mevilinnslduagnisinnunguunelutenis 9 veawsazuszmadulluiianig
Wty Wuieanumsilinguuneaenadesiu (harmonization of 1aw) wsinasvinli
ngmnedusunissudefuidnvusiimsddinuddyiulssdnsamusengmneien
U feanuAnludoanisilinguuie Susunisdudeafuiuiugdngmineionguas
muualiudazUszinatyaffnguuiglmdusgradeaiu wndaisludiuveanislduaznis
Fanungunetussasunnsisty %{uaQﬁ‘uizumawmasuam,wiazﬂizmei manigludenad
grnadanungrunglulufianisiiuananadu Wumalinguaneliawnsadusunisdu
Wertulsiegauviads Fe3Bmsfananagliannsadszauanudusaldmnddeslintidily

[ v

mislduaznsinnungrinaiensuilugiunivesuwsiazysamasgnunnuin Asiuddilusios

psAmawile 35" (Supra-national organization) wielviesdnsisnanvinuiniifa dedu

1]
il
anvie (final decision) nmslduaznisimnunguunetensulutugaielneesdnisifisiue

@ =% (%

wilesgiafidnvasdunismiuaunisldnafitialunisfinnunguuneienuvesusazUszme

<3

* A Briggs, The Principle of Comity in Private International Law, Recuil des
Cours, Tome 354, (Leiden: Nijhoff, 2012), pp. 95-115.

> K. Boele-Woelki, Unifying and Harmonizing Substantive Law and the
Role of Conflict of Laws, Recuil des Cours, Tome 340, (Leiden: Nijhoff, 2010), p. 300.
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wagilingmnoifuenamlngesdnmssnanluguszinadu o (top-down)6 9719na1lA
nsussangUszasdlumehlidudundsudotudngmnedy vundssmadududes
pourlaulsunslisunaesulnemmmmavesaunariieleudunadmaifiedosiaadnig
IﬁﬁmﬁﬂmsﬁuazﬁmmﬂawmaLaﬂgﬂiﬁtﬂuiﬂiuﬁﬂmaLﬁmﬁu7 nanlagaguuan ann
Hadulunsltaznsinnungmneiensy” de Jadeddriildlunisduunanuinnsng
sprismaiivingunedusunieduiendu (unification of law) wagnisvinliingruneaen
adosriu (harmonization of law)

3.2 daansanluFeswmanszmudsandeuainmsiinguaneiensuluiasnistniuus

[PV

mendsniilddnwaninazvesngmneienguuds gfnwleduunsanseny
somsinvingringenguluviunvesedeusandu 2 di nanfie nsdavihngumuneien
sUluFesmstatuusisngmneadsiidnvazuazsuuuuiulausznismis waznsiiliang
AanungrneengUludesmsdnfuwiingmnelussniassnaauninendouduenam

dnUsen15nile
3.2.1 dnvazuazguuuurainguuneenslludasnisidennguane

ngvsnelengUiesidnuazLarsULUVagVAEUSEAN TeanTuEMNIngaNeYeq
ngminglenguuiazuszandanmisduuagnalniiunnssiuegreiiteddn egrlsia
ngmneglensUluFosmsinduusiangmneannsadiuundnuaziarsuivveonlidu 3
Usziam TnedAnunagsinisinwideluidudduiiiedinsgiinngmneionguusziavile
wingauwazdululdlunisinnldiudssvauendeu loun

32.1.1 nguuneuwaiuuu (Model Law)

3.2.1.2 audwyayn (Convention)

3.2.1.3 ngmnetenguauete Regulation wesawainglsy

® Ibid, pp. 299-300.

" A Boggiano, “The Law of the Relations Between Legal System: A Me-
thodology Analysis,” in Private Law in the International Arena - Liber Amicorum Kurt
Siehr, J. Basedow et al., eds., (The Hague: T.M.C. Asser Press, 2000), pp. 82-83.




154

3.2.1.1 aguunewsivuu (Model Law)
(1) dnunizvasnguuneuwsinuuluFesnisidannguune

npuneusduuulusenisidennguune (Model choice of law) wunedia “as
= o A v o ' a wa 18
astenvuanginaeitunisdennguune il dusuuegtlunisy foiag
TaANUANTUFIUTBINGVNIBWIKUY A N1suATeymanuunnsaarengmane
melulavensmsasatuniduuiluglelviiulsanann q Anvwasihlldiuduiasy
wisngsnenieluvesulauysel ngruiewivuudsindundanaduinainnisnisine
nguugseuiguvesan1tunisiginisnilussauaigluysemanazlusedusening

9 < o = = ™ = !
UYszine %Qﬁ]gmqﬂqiﬂﬂwqﬂaﬁuqﬁlsﬂaﬂu’]u’]ﬂi%L‘WﬂLW@LU?U‘ULWSUT{LUGUBULSUGVU’P]QﬂJ;]‘VilnEJ

® M. Hook, “The Concept of Modal Choice of Law Rules,” Journal of Pri-
vate International Law, Vol. 11, No.2, (2015), pp. 186-187.
? aontumarmsiuszsusewiedsune (intemational learned institutions)

AflunumlunisAnwikasiauinguuieseninelssineununafiunng o8 2 W Ao

AMENTIUIBATIIA BN MINEATAsEIsUsemavesanUszanand (United  Nations
Commission on International Trade Law: UNCITRAL) \Juesrinseesvesanuszanuni
rosstulaeuRadvlvgjanuszanwnd (United Nations General Assembly) 7 2205 (XXI)
e a.a. 1966 Finquszasdvdnfenissdanioanaiuunndisveangrnenisfdeiiod
aeluusiagdsena lngnsimvingunasiludesngmnenisdssninssema Loyl
nguneaeandesty (harmonization of law) wasvinlvngmunensfsswiresUsvmariuae
(modernization) see also UNCITRAL, http://www.uncitral.org/uncitral/en/about_us.ht
ml, dudusudi 27 wweu 2559

way aontuszninsssmaitonsdasinlmdusunisdudeafudangmune
wnwu (International Institute for the Unification of Private Law: UNIDROIT) Aadadlu®
a.a. 1926 lugiuzesdnstosvesduiiuinmni mevdsldenseduiuluesdnmssewing
Usznelul a.a. 1940 lneiifngUszasddonisinlingunetenvuve surazUsumendu
Suniissudioatu nsviu aruaulaves UNIDROIT Afilddninediieingvueasayald w
Famfamainginausiludeanisinfuiangrunelidusunisswieatusie see also

UNIDRIOT, http://www.unidroit.org/news, duéuiui 27 wwewu 2559


http://www.uncitral.org/uncitral/en/about_us.ht
http://www.unidroit.org/news,
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Geadieaiu (same subject matter) uniyaRnguunevesndazUssmaidofuazdadndes
Usgmislaths iletdumumislunisensrengrnewsiuuusely
Snwarvosngmneiiuuiufiouidesldtuioanuaaludenissungune
saUseine (reception of foreign law) nanide iWunseurunisissmanileundnngumane
LLazLLu’Jﬁm/l’NﬂQMll’]EJ"\]’m‘Ui%L‘VIﬂSuL‘ﬁﬁiJ?L‘ﬁuﬁ’m%ﬁﬂu%‘uuﬂJ;]WJ’]EJ‘U@W]‘L!lO Fatu nsdi
npinasivesngmnewiuuludessidenngmnessdiuniinaneluUssmanis 9 fudu
Wiesnisnszviwleiden (Unilateral E:IC'[S)11

Sungunasiunsdennguneaunguewivuuiluduniduszuungumnensluves

299U TN ALY WULALNEINITLAAINTIULND

aulpeasinsla (voluntary reception) ﬂ’]ﬂ%ﬂ{]mﬂﬁlLLiJ'LLUUﬁdN%u@EJﬁUQaElﬁﬁﬁlsuaﬂwiaz
UszneJuddny laddnazshnguaneusiuuusnldiunsdavydd (legislation) viseiiie sus
vanldlaenszuaunismeena (judicial dECiSiOH)12 ngraneuiuvluFeanisidennguang
Jefidnuansdudsaniosdioiaiunalnnisdafuwvienguune (supplementary function of
conflict of laws)™

ngunels uslneanin nguuneusuuulsdiinanniunisngune (N0 legal binding) Tnenss

wingvunewduuuluizeanisidiennguuneasivuanginaeilunisiien

songunusinisdenngunevesunutssme salidnalnluniseuaunislduaznisinn
ngvnewiwuulidulUluiiamadeadiu nandlagagl anshozvesnguuienivuuaenndes
fudemmAnlunsviilingmnedenndesiu (harmonization of law)

061lsAR nprnouinuuivsglovddematmuinginamiluFosnstatiuums
ngvgegn Iesanmaidennguung Taglanizegnidulszinasidou dusiinain
ngrnenelulsamadunaniiidernufadsnanlilasunsimusinletn ngunasives
Usssnaea MmuganzlReidas vidollaonadeafuAduius nseiunassna

v v ¢

= ¢ a ::1' aa 4 14 ] v a ¢
liJZJﬂJ;]Lﬂmsﬂﬂqﬂaaﬂﬂaﬁlﬂﬁﬂﬂﬂiau@ﬁj}lu@ ll‘WL!ﬁVlﬂLiEN AIMUUNNIDIDULNAINAL) LNEUN

10 a L3 1 o ' 7 = a
yuns weendny, “nissunguanesnasaive,” Tu 600 ensns, gan age-

UssNEN1s, dnfinlae Anzdinians unnine dusssudians, (nsunmumues: Tss
Weounan, 2555), u. 185-210.

"L £, Ferrari, supra note 2, p. 1732

2 Boele-Woelki, supra note 5, pp.327-328.

3 M. Hook, supra note 8, p. 187.

4 = ¢ - dll ' 7
LYU ‘Ui%L‘VlF‘Taﬁ’mﬂ{]LﬂELWIﬂ’]iLaaﬂﬂQﬁu’]EﬂmiaﬂmiﬁiﬁﬁLLazmi‘Mf;ﬂLV]']Llu

Ny

ﬁn 820\

Nal

hiusnguniydilubesnisdennguunedmiuifduiuslusesdu q udedila see also



156

nsidennguungduiiveinunannguuneneludsenaduanvgiliaunsonevauease
anmdamilng 9 18 lunsdiui uuUssmaansaodengmngiaituuiueiesde
witgmmaruunnses (lack), enaldludnuazifuadesdetieduasy (Supplement) vie
wiwinmsldnguuneusuuuunud (replace) ngunasilunmaidennguuneniun guanenigly
v iesananmnsaiuiennginasinisdenngunenangneuduuuinlildlagde
waglidunla ﬁy’qé’ﬁmmjuﬂhﬂgmzusﬁé“w,ﬁmmﬂgwmmaﬂgﬂﬂismmﬁum
dwdungunasinsidennguaneludesasida nguanowivuuludosninden
ngvnegenfuuszlomiogisunn fegratu msfunundssmaiiaundiunndeilubes
YOUAKALAMNTLEYDY “donuilAnazida” (locus delicti) ﬂg‘wm&JLL;J'LLUUML%WﬁLé‘@ﬂ
ngmneannsaitidunadenlunisiaiunnuiiuiiunnsnavesusemanie o Tiassos
Tngmsimuaaumeviodiniswazteulrlunisinnudesdidniu Snfegramis
dmiuUssmatsdinsofoganmsiefidatonasliaenndosiusssumAvesnisinasiii
wu wns1 15 whnseswdydAindenstaduwiengmune we. 2481 vesdszvalney
fvungainziieluafazifinniuvdn Double Actionability Fsfesdilingmneaziiinves
2 sz Teun ﬂawmmmmaﬁﬂﬁmmﬂﬁ (Iex fori) LLazﬂawm&mammuﬁﬁLﬁﬂmi
nswvihazdin (lex loci delicti commissi) aaue i LmeﬁmimqmLmzﬁmﬂwmmﬁiuﬂﬁ
Ausuiinandudilivasnste (product liability) fsnmsgunisigatianuuinveusiay
Ussimauansnsfuegiann Ussmadaaludanuiuiinanduiriilivasadefvualmdu
arwsuinuuitugiuauie (liability based on fault) ifesarnifunisnsevinlaedseany
(negligence) vauziivssmdlngfoinduanuiuialasusimainanuia (strict liability) wilo
Huiudl gamsieannmdn Double Actionability gesslsimsldngmngluafiarusuia
1ndudilivasadoliarunsaBereanudemeounfidenoldias usmniingmune
winuuluBesnsidenngruneimunganizielfaenadesiussmmnAvesnnuiuinain
duiitlivasnfy Usemalnefannsaodongmnowivuusanarifuieiesdetaiunio

wilvdaunnsesesgainzieimungmnengluvesnule

Part IV Application of the Lao Family Law on Aliens, Foreign Individuals, and Apartrids
and Overseas Lao, Family Law No. 07/90/SPA, 29 November 1990

™ M. Hook, supra note 8, pp. 197-204.

R, David, “The Methods of Unification,” The American Journal of Com-
parative Law, Vol. 16, No. 1/2, (Winter - Spring, 1968), pp. 13-27.
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(2) nMsdmvinguanewivuulags ey

nntmsendeufildinisnanfssrunalumnanguanelaeUsssauondeu i
flatinseonuuulassaialisunaanndnaeleusunassdlag (Sovereignty transferred)
TunstiAtygRlinUszwnny ﬁﬁﬁuaﬁL%&Ju?iahiﬁﬂalﬂiuﬂﬂsa%aswuﬂg‘wmwaQ‘stsmﬂm
Laﬂuisoﬁ"umﬁa%’guaz@ﬂﬁuam%ﬂmL%ﬂuﬁuﬁﬂ agelsnd dlgdnnisladnalndenaiiay
Tavrmsinvingmnewduuuluusunvesedeuusiedidln

Yo T dowiiil 2 (n) wiangUmsendourivualy “Aussyuansenendou”
(ASEAN Summit) sudussdnsiuszneuseussyuvesignievhminzuiaiiuesdnsgean
Tunstmunlsunsveslssraneidou nsdidunusaznisiadulalulssduimans
dielvamnsaussg Inguarasdvesendousiiufesnssiriuiivszaugne enendouiieau
Liaglneivssguaaoonondoudufdliausuuniszmnanedouiuinvounis
ffiueu viderazuusIUszanunuUsvmanedou (ASEAN Coordinating Council), aauy
wumsUsznaue@eu (ASEAN Community Councils) siessdnssesusguunsianizanan
(ASEAN Sectoral Ministerial Bodies) shiaueussifiudtolifiussqansonenfousnaula”

ufnesivszquansone WTsudadosedeugiuresnisuinyimiieuaznis
nswvilaedumnwi (consensus)™

Uszuanvanedouduldeulalunisaituuleuts mnudfiie sedenlaimusieiu

namfe AetorfuAnuiuieieiuvesaunyniielud

wleuny NUssyguansenewdeugalianunsaaniumsdndulale 9 liae
wiebiiunmlassadunisanivauniunginsendeu gAnwilasveinaue

wnuddlassaUsEnane@aunelingUnse ndeu fail

¥ 550 fumased, “anuduiusnsinunguunevestssmaendeou,” gani,
atiufl 2, 99 32, @wrau 2528), u. 10,

 Article 4 para. 2 ASEAN Charter

¥ Article 20 para. 1 ASEAN Charter

2 nsgnsamMsinslseng, “lassadondouneldngdnsendeoy,” www.mfa,
go.th/asean/contents/files/other-20140106-184836-737560.pdf, duduiui 20 wouan-
A 2599,


http://www.mfa.
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FARAIASUSR PN 1Y
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[ I

PRAIING FARAIUNS PRANING
Usen eum siiaan asemanived Yo aususIoa s U P InIn A ARSI
msUspnnmhiingla msUspunmhingla msUsprmmhingla
FNORAIATT VNPRAIATT FNFRAIAT
AN HfTMNEIN dfasngN

o

Mniildnanundidu eudsuansoduiuianisvesnuesuagdnviingmang
wngUluFesnmstatuwisnguangls eehalsfiny madidunuvesendoudrsiuiidnuauy
Juilesnnsnsevireden (unilateral acts) vesuszvan waglifianmisdumungdns
owdou WuwdifissnisneliAniusnsdinung s seninsUsemadeasyniul ssine
auntnendeuseliloldiinisuanieanienisBusougnyniiu (expression of consent to be
bound) i

dmiunguunsuiuuy ondeuannsndavingvunoensuludeanisden
nganeidunguanewsiuuy (model law) elngde ilesnrnnguuneuivuyldanimg sy
e ndauaunsariunisdavinguneionsuldlaglidndudesidsfaendnualves
szuunguine wedsaeasuiu “wdnnisliunsnusianisaielu”  (non-interference)
\lesnnlidesdisiussmaaninagingrneiuuulldviel

061lsAd ngrnewsinuuluFesnindennguineite unnseduniuszansam
vosmailidudunisdufeadudengvane (Unification of law) iesandnsazves
eI EueUNTRyaRn e e sAnu s uiiisusuduieru
maudenliuinisiauinguuienisly dnvasveinguunauduuudwluiisnisvinli
nguaneaeandasiu (harmonization of law) Falidadlasuyssiuldingnasinisiden

ngreaunguinekikuuaglasunsuiuldkaslasunisinnululufianiadeaiuluyn
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UsswmraunTnondeu ngunewdwuuisdilianunsandlodymeanuunndiveangnoeily
nsidennguunele asiusslesiludnvasdueiesdislunsiauwnginasinisidenngmung

Y IUsTNARLNTNEYUINNTY
3.2.1.2 sudiynsewinauszme (International Convention)
(1) dnunzvasoydyprluFesnindenngrune

oudnnsswinadszme (international convention) du iJundsluveidnves
nguneszarnaUszme (Sources of international law) siusnsalnungrane sewinadssne
suiinaneydnadendanimdedu (legal binding) 1arddesuftRnungnausidurmun
Wlueydyn fldegnelingmneneluvesusazssmadnsely sihlvieudynylubosns
Fonngruneiiuszansnmegianndenmilrnsinduwisngneidusunissudetu
\esannAdesinginusilunisidennguuiedeiimunllueydygyiludeduld
Melulsznavesny

oudnnn vaneds “aaumnasssniisUssnadeidussniiesgiusy (uae
anvalenys uazegnielaviruvesngying ssnsene liirzeglunmaisatuie vie
Fovaty n3ovaweylunsiarsiie ageann i uavlsinazsontodulafmu™ Fuil

! Article 2 Vienna Convention on the Law of Treaties
“1. For the purposes of the present Convention:

(@) 'treaty’ means an international agreement concluded
between States in written form and governed by international law, whether
embodied in single instrument or in two or more related instruments and whatever
its particular designation; ...”

ofls fifedunaindesmmmiiusanglu VCLT 1969 1515dulildmndn
“auSdqan” (treaty) fils “oudaan” (convention) egrelsfiniu mniasiziainun
Ansgidwiive Article 2 para.l () asuiuldinfinislédnin “ladhazendersulafiang
(whatever its particular designation) luneweiitevenetibesusdand mslianuming
fananuandlifiuin VCLT 1969 sjsfsosduszneuveanisiunnunnasszrinsussinedi
duanednuaidnwsunnninfissnadenldmdnyt duduissngmiliizenanunnas

sevsUsemaiiuanednwaldnesdefianusidudeanuauidygrdwdudiuiuann wwu
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Amualilueydyyinsudsuurindrenguuneausdayayn a.a. 1969 (1969  Vienna
Convention on the Law of Treaties: VCLT 1969) uenannifuuds sudaygyingadouui
AENYMUUAUTAY I TN TUAZDIANTIININUSUNAYS 052N NBIANTTENINUTENA
n.¢. 1986 (1986 Vienna Convention on the Law of Treaties between States and
International Organizations or between International Organizations: VCLT 1986) &t
AuEesauSE I ITnds “aranasseninsamadeniuseninsysvesngy
SENTNUSHNA Y30 SN TNONANITIENINYsATYIAN 5529 T 19U senaq 8y 1Tuaie
anvalenys uazegnielaviruvesnging ssnIesune liirezeglunmiaisaiuie ve
Fovaty n3osaweylunsiarsiiaesdosinniniy uavliinazdntowulafnu™ an
mmnedsFuisenaguliin eydyyludeanmadonngring mneds “anunnas

uuuuu

seihalsemeaiuasdmssenisenameiu TuSesngunaeinisifennguuneiiisiinnis

aydwygy (convention), fisans (protocol), Ujean (declaration), nguas (charter), nfinn
(pact), sssuysy (Statute), anumnas (agreement), anuanasiasia (Modus vivendi),
wilsdeuaniudsu (note of exchange), tufinauidnla (memorandum of understanding)
Sufialumangmnefivinfieniu JeBondsnariduusiiismsufoivauansesniem o
Aunnsnafulunaidonlddnd fldatrsddudnd (hierarchy) uazandadunisngvaned

wananaiuuaegnela WUsag a3t ananaed, “nisiianuausdyan,” T sanunauininig

Tunsusou 84 Y Arans19138 dyan sysudnd, (yadsaAaans. uminerdusssuaans,
2534), . 208,
% Article 2 Vienna Convention on the Law of Treaties between States
and International Organizations or between International Organizations
“1. For the purposes of the present Convention:
(@) 'treaty means an international agreement governed by
international law concluded in written form:
(1) between one or more States and one or more international

organizations; or
(ii) between international organizations,
Whether that agreement is embodied in a single instrument or in two
or more related instruments and whatever its particular designation; ...”
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Tniuwiinguung lneviiduaednuaidnes wavedneldlsduresnguunesenitsssina

Lidnzeglunsiansatiufien vieaesatu viesweylunsasiiigitewinnituu uaglidh
o A ) < ”

wi3enTaLdulainy

sudygludesnisidonnguuneaunsadiuunauauganuigoentmndu 2

'
=

Uszlan nanfe sydyandediilaiaotnnivn (area) lunsdsdulilundn uazeudynynd
filadadfow (subject matter) voinginasiumsidenngmneidundn®

1. eudnluesmadenngunedediiiiaotnninluniseduld

onnanldheydygndeiilisoranivn (area) lumstadulidundniBunis
Tauddfunaine ndmite anuddyueseudygssaniedfivssmelathafivsd
udunalusydyan wieydygludesmsidennpmneasimuaiusnsdllinadesu fOR
aungunaeinisidenngrunedsiunlilusydyyiaundnaatn (good faith) uazndn
dyadealdsunisujuiiniu (pacta sunt servanda)z“ wilesandnuaEn1ng g
iwdwﬂizmmaaaiéé’zgimﬁfuéhﬂumiwémwa%ﬂlma (sovereignty) ve sUszineannA
oudyanislifnagniunas iiausnsdimungmneseninassma uusssinaiussasd
widunAezuanieenianisbugeunuiienniunueydayny (€Xpression of consent to be
bound) e duuiinginasilunsdenngruneiwsinaameluoranunvesssnenid
mgﬁzyzyﬁwhﬁ?u mgﬁzy,zgﬂuﬁaamitﬁaﬂﬂgwmaﬂizmmﬁlﬁmmﬁﬁwﬁumiﬁﬂﬁﬂu
Sunflsdusatudangrnedundn anvdidalunmsilinginasilunisdenn guaneiu
5wﬁqé]”ulﬁa’JﬁuﬁuaQﬁuﬁwmuﬂsmmmﬁauﬁmm ImaLawwaﬂwaﬁaaqé’@gmwnmﬁﬁa
oudnyaymanerae (Multilateral convention) vausite udayayminAvidesudynasadie
(bilateral convention) duusiagilonauszauanudiiadiondn wadroauiinddiely

audyyminatudvesdesUssmaisliannsavihliludunisduderiugengnaeilunis

a aa.

B aedlsin ssuunguaneuaziislusasUsnadafodulidnuamamsiay
eaziduaiiuansneiuegunn mmu,mﬂ@hﬂﬁugmmmawmmaaLwiazﬂimmﬁumlﬁl,ﬁm
puassAiuUssmAzBugounuileynifusongunasinueydyastare ssuungming
wazliAIsvoInu ﬁﬂﬁawﬁfgfgﬂm%‘aqmn%‘amgwmaﬁy’ﬂaawizmwﬁﬂiaﬂé’%mmﬁw
whiatin see also 0. Kahn-Freud, General Problems of Private International Law, 2nd
ed., (Netherland: Sijthoff&éNoordhoff, 1980), p. 41.

# A, Kaczorowska, Public International Law, 4th ed., (London: Routledge,

2010), pp. 90-91.
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donnguunglasgnawyiaa inbiiisnisveseudyyminmdulaiiiein1suaniaoniianiny
saflemengvune (legal cooperation) windu
aqﬁzgzyﬂﬂizmwﬁlﬁ%’ummauiﬁ]ashamamﬂmmﬂimm naonauluszAU
pednssEMNUsTNA® 19 nsfiusevmauglsy (European Community: EC) Usznaald
ondnnnglahiengmneddldteduiunifainandyy (Rome Convention on the
Law Applicable to Contractual Obligation)®®

ngnaeilivssmaaninueslseananglsudBusauniun untoyd ) dodldnginaeiiy

audyaatuiilungmneiongudanivun

miLﬁaﬂﬂa‘wm&JLﬁai%ﬂ’qé’uﬁ’umﬁﬁﬂLﬁmﬁ]ﬂﬂé’zgigﬂﬁﬂué“wﬁqﬁmﬁmﬁu

2. mgﬁzgmﬁﬂﬁmmﬁﬁmﬁ’uLﬁammaﬂﬂgmm%‘lumnﬁaﬂﬂgwma

Tuvazioydyyiussanusnlianudrdyiediuiudssimania eydyan
Uszuanildanuddaiuanundululgfiasivsamaunidisandumi iesmndaduin
demvesiusnsdiedoulvddylusuiivegslaliuundssmadusenauilognituny
audnyay NaNIAD ﬂgLﬂmm“luﬁmmssﬁ’mﬁ’quﬂgmmaﬁfmzﬁmuﬂLﬁawﬂuﬁaﬂmﬁwlﬁu
DUHLYN %fﬁ’mumLﬁamﬁﬂiamqmﬂumsﬁﬂﬂ (comprehensiveness) v eydmaaz
ﬁmumﬁmamwﬁmﬂﬁaﬂﬂgmm&JML’%%W?TﬂLﬂWVTVTﬁIUSU@amm%"uﬁmLﬁaamﬁm (general
principle of tortious liability) wieasrmuaidomiiazananzdos (Sp(éCi<':l|iZc’:l'[iOﬂ)z7 WU
nsfmuafengunasiviegainsiedluanuiuiiaeaniziies (Specific types of tortious
liabilities) sawdu uszaungaenivvhengmneseninsUsamaununaiyaaalsiinisdnm
oudyyrimengunelitiduiuanuuinsuinanaudiilivasnasde (Convention of
2 October 1973 on the Law Applicable to Products Liability)”® wazeusdayanindae

25 ! = v ] =~
v UNIDRIOT waz fiszgunsausndniienguunessninaussvaununnd

ynaa (Hague Conference on Private International Law) aiduesdnisszminadseina
rosadlel a.a. 1893 Tnedingusvaslumsiaussriiiowdousnsoudynnisatungrane
semsUszmeansunafyanaludessins 4 see also the Hague Conference on Private
International Law, https://www.hcch.net/en/about, duéusui 27 e 2559

% Convention 80/934/EEC, 0J L 266 of 9.10.1980

0. Kahn-Freud, supra note 23, p. 41.

B gufe® a.a. 2016 oudyyriengunedilitiduiuauuiinduinain
audniilsivaende (Convention of 2 October 1973 on the Law Applicable to Products

Liahility) finn@visnae 14 Uszina agrslsid eudyaraduidlifnadefuldluvaden,


https://www.hcch.net/en/about,
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nguunedilidaduiugdamsuuiiesauy (Convention of 4 May 1971 on the Law
Applicable to Traffic Accidents)®

Swinguuneenjuannsdianzisesneutuganivudldussdnialauinninnisdnii

audgyanludnyarlasluuuiugIuauAniiingg

&4 oa & N o 0 & o 1% o a o a A
ﬂJ;]‘WlnEJLaﬂgﬂsﬂf\?lﬂuuaﬁqﬂ3@‘1.]@?11]'{']55“‘1/]’311] MNYIFADNAADINUTTIUVINVDIAINUIUNALND

azllaurazUseandnaag
(2) nMsdmieydyaylagendeu

fldnanlindrin lnssadamssniiunuresedoutuialosegfungune
sewheUszne Tnsanm anansendeudu o (other ASEAN instruments) duina1nnns
fdununeldnalvesiiszagneenendou aw 4o T gowihd 2 (n) uienglinsendey
Feslanuzdu “eudgygn” (convention) FedinAdreifulsznanendouiieniay
UssnAandnendouidudndnenis susnsdnueudyluFesniadenngne asynity
UsanaaBnondeunsaulidesfiRnwlasniseonngmnenigluiieayinien gunasi
Fanana datdy audyTeanunsavinlingunaeilunisidenngranevesssmeaauntne e
\Hudundeduideatuls

o814lsfd msfeydnanluSesnisidenngrnennegnelingmnesewing

Uszimagauvingds n1slinavaduldveseudayni naanaunanengineveseudyygounn

m1a waslusnina see also the Hague Conference on Private International Law, https
/Iwww.hcch.net/en/instruments/conventions/status-table/2cid=84,  duauyud 27
wwey 2559

# quied aa. 2016 eudnayrindasngmneilitiiuivgtRimmuuiesauy
(Convention of 4 May 1971 on the Law Applicable to Traffic Accidents) siandistanua
22 Uszing LLasﬁLﬁsﬂﬂsqmaUszmﬂLﬁmﬁauﬁmmwaﬁuﬁﬁalﬁﬁmaﬂﬁﬂ% see also the
Hague Conference on Private International Law, https://www.hcch.net/en/instrumen
ts/conventions/status-table/2cid=81, duéwutud 27 wwneu 2559

% WUSANG Neyauedng anegquvs, 979ua9 1Feasai 3, u. 193.

L st W@ TgAs, “dnvazlanivvesssuunguuigendey,” 215813

ngvang, adud 2, T4 32, (Fueneu 2557), u. 50.


http://www.hcch.net/en/instruments/conventions/status-table/?cid=84,
https://www.hcch.net/en/instrumen
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agiﬂﬂﬂé’ﬂg%M&linNﬂiWﬂLsduh”ugz anwalgAnandINansEnunan1svilingnaeily
msidenngrinevessamaandnondouiusunissudoiulasoudyan 3 Uszns Taun
1) nseuSinmseydyavosUssmaandnendeou
2) msmauauliiinsuuRnweydnyeylase 1dou

3) msnadeasiu
1) nseyiAnseudyyvesUszmaaundnandeu

HanNTuYeIud1vas s ssinndinsdalyseguunannisiiugiu

YBINYMIEIEHINUITIMATIRsHEmResUlng wasBuduiuwiazUsaneamuiiosulaemi

(% =

Wieniu (equality of state) mshusasUszimaazansganeldiusnsduiseydayanisay

L Ae 7}

1% '
A 1

nduldanmsiussmaiuguseuyniunumueudayan (Consent to be bound) windu 3a

2

NsuanseandanuBugaNgnynun Uil iesn s Hknuve W sEnALt1aIuY (signature)
wisrde s utunounslidnentu (ratification), 1nnseensu (acceptance), 1vaan

wiugeu (approval) wenisaimenydd (accession) suivisnnsvildoydyaninateduld

A A

(entry into force) mmawmsiijﬂimmgg 9g4l3Af WaRsanvslfuifvesUsane

1%

aunnendeunaimuimisujuilunisujifauiusnsdiiudmansenusensinlmndu

[

sunikguieItudengunaeilunisdenngmangegalitedAy

]

1%
= v a

o da o 34
19U URvedlseinaan1Tne e unsdu vsluaisagiany,

o 5 W Tocyl % 37 L B ¢39 an o <40 4 M £
dulaflide,” dunen,” a1, walde, Wewuns, AAUTWd, denlds, Usenelne

32 a £ ] ] Y] A ¢ O A
Usz@ns Lenyns, nguanesendnauseve wau 1 auSdygn, fuvinsei 4,

(ngawmamuAs: Seygyvy, 2951), u. 68,
¥ Article 16 Vienna Convention on the Law of Treaties
* Article 42 para. 1 b Constitution of Brunei Darussalam
® Article 11 (2) Constitution of the Republic of Indonesia
% Article 26 The Constitution of the Kingdom of Cambodia
¥ Article 53 Constitution of the Lao People’s Democratic Republic
ofls thngmnearudiuinalnmussessuyyuossamranludnuusduiils

nsfioydgadiundnalitedunmelulsammaninenswmnumguiiondey usmdun1suju

pudunouvesngmnenglulnsysssiuusana (President of State) Ussnaldeudnan

o
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d 43 v v 12 A a va N aa H 44 v & o = '

Uz NYAUIL AIULAILATANDNINUN URTD e NIy (Duallsm) Aty oydyaydly

finalividulnensdussuungmneaieluvesniAnsivlafidslaiinisudasgy  (trans-

H o wa = wa [ I3 o = 1 45
formation) lnen1sUnalingraneneluiieayiinissessunginaeinueydy gy idenou

uansennsUidRve mguionien (Monism) Feiusnsiinweudyarasdmndudy

sghadumanis suildnwandunisudassy (transformation) sudeanudnve mguiin’

[13 a

feu Wiag yggam yuwn, ausdgamiungvineatgluvesaisisuigussusdlae

a a

Usvrnwuam,” (endnusuUndin anzdieans uninerdusssuenans, 2547), u. 24,
* Article 76 (1) () The Federal Constitution of Malaysia
* Article 209 (a) Constitution of the Republic of the Union of Myanmar
“ Section 21 Article VII, The 1987 Constitution of the Republic of the
Philippines
i meUfoAvesdenlus doimniAnnsdiingumneneludaudatungmne
sgmnalszina desldnguuneniglulundn nedjuRdenanduduiteydygyiasiing
mﬂuﬂmmﬁmiﬂ%ﬁmLﬁaﬁmiﬁ’ﬁgiﬁﬁﬂgwm&Jaﬁﬁmswhﬁ?u see also Tan Ah Yeo v

Seow Teck Ming [1989] 1 SLR(R) 134

42 an a 13 ! o v 6w ¥ 1 ”
Nl ey, ngrnesenihnUsamaduiusiunguinglnglaegnals?,” Tu

vilsdongmneifieaiaiieym ud e1913funis qies iedulemandumueyivns 65 I
w.et. 2554, ey wegauy ussasnis, (hsamumuns. Tssiaiidounan, 2555), u. 51-
58.

“ Article 88 para. 6 Constitution of the Republic of Vietnam

“ nsUftRvemguinitey (Dualism) Ufiastennufaiininguuie seuitg
Ussnanazngrnenelueglussuungrnedenty wasfuingmneiiaesssuuuenoon
mamnanfuduenna eydygyrdelifinadedulinieluszlaense vaginguionieu
(Monism) iiudnnguuiesewinestssmenaznguunenisludiuududidungmneuasdl
asduiusAuiosiu ileUssmadindnuanaanuyniunuseeydyadadungmne
serinaUssme Wusnsalmueydyaastunduduniaesngmnemelulaeaseiud see
also A. Kaczorowska, supra note 24, p. 147,

45 aa _a ] i A ¢ o A
UNUD 5!38]3, ﬂaﬁuqﬂigﬁjq\jﬂigl,ﬂﬂ Ladl 1. NWUNAIIN 10, (ﬂEQLWWNﬁqUﬂii

Faysywy, 2059), u. 97-106.
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) o 46 a wa =~ a = o gy ¢ 2

wilsweanguunenglulaenseiun - nelfiRvemguiienieudvilinginasinisiien
ngvanedaiwualilageudyynenglitiununuiingunaeiudainanngringnnelunie
inanviruafvestnngraneatslulsematuriuinussnadainailanianudugaugn

a va (% !

U o 47 U U 4 a o N o vV 6 =
FAWUANDYEAYYT  NAauNU LLN%%NWUﬁﬂim%’mQQUQUWW?NQH?{@JQ’] AN ENIUNNITLABN

A =

ngvanenneydy a1z liinadsduldnelulssnangnfenguinitiey auninasiinis
Afiumsegrniisegdlaiioay inseudyantiuwingy neujihvemauinideuiudu
guassaussnsnilsdainlieydyyilusesnsidennguuneldaunsavitlinguunedu
Junilag e Iiula

WausazUsenadeslinseanngvuienisluiioauyifiniseudyan
Tymilunmeujiailionaninifedlsiaghe guassanieniw enawiildlunisiey

= 1 H ° v [ 49 [

vosewdou (Working language in ASEAN) Asmualaldniunsenge” udniwisenns

(official language) vesUszwemaNTnsduAsiinwsTwnsanzve snudaunulsifisndwi

“ A, Kaczorowska, supra note 24, p. 147.

“" see also R. David, “The International Unification of Private Law,” Inter-
national Encyclopedia of Comparative Law, Vol. Il, International Association of Legal
Science, (19--), p. 90.

* R David, ibid: K. Boele-Woelki, supra note 5, pp. 299-300.

* Article 34 ASEAN Charter

awnn e ndewdenldniwidingwmduaivinldlunisiieu liesain

Mesangulasurulivululszmeau@nendeuuinnnawdu lnganwiz Usemaduag

\Wueranieu (colony) uazsslunnuduases (protectorate) vessengy 1wy uslunnsaen

[ a

a1y, wnalde, Weuuis wazdalus sauns WaY

a

Yud Faasidusaniauvesuseng

v
= v [ [

andgoining Ussmamaniissduias funwdinguiuesnamin uenaniu wofinnsan
WinHaNIIELUsE SReans Lonansuagasanssna q dednvhiulunseuvesendeu lakes
dauseyannganm (Bangkok Declaration) daduenansedsendowde aa. 1967 auds
fiaumiﬁﬂg]ﬁ’mimL%&Jué’auﬁﬁmﬁummé’mqwﬁgﬁu Tnedliiesauddyyilunsuazainu
swilewraedunziusenidesld (Treaty of Amity and Cooperation in Southeast Asia:
TAC) whiuiidpyiudunwmenisve Waswmaa@nendeundifudalunusingu

see also W. Woon, The ASEAN Charter: A Commentary, (Singapore: NUS Press, 2016),
pp. 211-212.
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TndiAsatuan fedalifintvisnisvewasmelaiildtusgaunivarslugiiniaode
neiuoanidedly lneilifissusluaigaenany, wnade wasdenlus WtuAl¥nwaLa
(Bahasa Maleyu) srufu wagdulafidedsliniudulaiide vie Bahasa Indonesia 7
IndAssfunwania ilrldanusafudseiuladngmungeyiinisvesUssmeaaudn
favangazannsndeneanqunasilunisdonngranesnueudaldeisasudu iesain
awililunsvinauvesendsu (wWorking language in ASEAN) Falénundangy uansng
MnawrensvesUszinaaundn (official language) snvivenigeudsluiflosdnsiiteviuihi
wUans1@13ein4 9 fﬂﬁﬂmmé’aﬂqﬂﬁﬁ]umﬁsmwn’liﬁuaqﬂszmmm%ﬂm saify Saillonad

ngvneauifnIsyeIlsTnadiine1aRAeulUIINANURINENWIR S N e udyanla
2) nsaauaulifinasufiRnueydyylnsendeu

lnendnguvesulay nsufdfnuiusnsdlvesoydyyitedu
Avnsnieluvewsiasyszma vinlildanusadsduliussmeaniau fuRauiusnsalla nsl
UfdRnnuiusnsalilecusiinausuinvessgniunguune ssninsdsznea (State
Responsibility) windu eghalsiin vszmasendeuldneeuivzudlomeufifisndiilag
ﬁmumlﬁﬁmmwﬂuﬁaﬁ’aﬁﬂﬁﬂﬁﬁ@ﬂmmmﬁmuawﬁmmsz

msmuaulitinsufiRmueydyaraimisavinlalu 2 dnvas laun

nsauAulnensinunTeazidealiniAseusunisatuaulilus ydyyn Bn1siulld

¥ dmsumwsnsvesUsameaninendeu vslumgamay ldnwiua
waznwdang, M MWanweus (Khmer), suladide 1a1wdulaiide, an ldn1wn
a1, v aLde Tnwue 83ngw Junans waznily, Weuuns Tnwidieuuns, #autud 19
awlatlu (Filipino) senqu wavawy, dsalus Mnwunia sange Junans wazndu lae
mwanaunvusesnd daunndnguiasiunmafununddifereluiinusesiiu
, Uszwdlng Mnwilne waz Beau Mniwiieaun see also “ASEAN Member
States,” http://asean.org/asean/asean-member-states/, duduuil 25 wawanau 2559,

*L W. Woon, supra note 49, pp. 211-212.

52 ¢ Y 0 o = s o
70U NUNIA, JUTELYET, ATUIIYIYANBSIVIEUBELY Y Uimmﬂi%%ﬂﬂﬂﬂi

yaAuSEAEans, (ngamnamuns: uum, 2506), u. 111,


http://asean.org/asean/asean-member-states/,
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[

Todnfinegun esnnihbiveulualunisnsinasugnindnegiie ulemdsiivualilag
53

©

Yoy

nsauanludndnvugniede nsasuaulaemsivualiosdnis
sewinsUsemedudauau Fuidosnanundaluiesarusiuassauiu (collective
security) UsswmanlaiufoRnuiusnsdfioinssyhnisdensenunssieudonnusiuasues
Uszrausswhedsuna Tnsiamzetnabs Ussmedemudfuduowdmssewinaszna
vidonsmungulussduniing Fudu anamglsunazyszvanondou wuidnieanny
fumspinfulasunssensuinilinsmuaunisufoanuiusnsdlneesdnissening
UsainaduiSesiivousssunazamnsavinliuuussmasgiuduldegrsunigy 33n1s
muqmmsﬂﬁﬂ’ammaué’mmimEJaqﬁmﬁswdwﬂimmﬁﬂﬁmaaﬁ”m&?mmzmwms
(committee) oA TuUATIVEBUQLATUALAVUALIATNITIIUTEIMAN AU SRR
aiéﬁzy,zyﬁﬁmﬁﬁsﬁuiuﬂiawmaqﬁmsswdwﬂmm IngAuznITUNTRINasinioualy

[

ns¥uiinsansenunsuiinueydyg) naenaunisaeualulagn1sinyinvetauaiiie

[

a wva [ !

navauaswieladunarguassalunisuuinueudynn Wy nszuiunisdesigaulsednd
(annual report) Tuganaenssunismmoudaygynieiuansuyweusig o
dwsuluudunvesendou e 11 deniii 2 (v) dwualiiauidnng
awdou (Secretary-General of ASEAN) Judnsiaaeuniseyifnisarmumanassing 9 ves
UG maammauammmﬂszaﬁ’ﬂwiaﬁﬂszsqmqmaamawL%aulﬁ'mﬁumimiwaauéﬁﬂa'n%
9¢19lsMA tavsnisendeulifidiunaivuaninsnslivssmeaauInandeuuiiniy
ftusnsdl nalndanarufuumidfissnisnageumslivfofnuiusnsdifiothlugiunounis
sfudofinmeeluwiniy Slédnstmuanalansdniiuvnuieauaulidinsujiaa
wusnsdiveseydyaliegnauviass fadutedndesdnuszmsmileivinlioudygyluFeanis
dafuwiinguugldauisawnladymanuuanaisesnginaeilunisiienngvuneves

UszinaaunTnondeule

3 ¢ a YA ] A ¢ O A .
Insud Asyiand, nganasywiadssne, fniased 4, (nsemnamuns;
Jeysyvy, 2558), w. 61.
54 ¢ v ¥ o a d’
a30d YN, 87967 1Fe907 92, u. 114,

* Article 11 para. 2 ASEAN Charter
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3) nnswadiasau (Reservation)

ssuunguaneveseudnya tufusesliisnAaunsadetoanutoun
Tueudaan 18 lzu'L”meLﬁLwiaiéé’tgfw'ﬁqﬁmumﬂaLﬂmsﬁluﬁ"aqmﬂﬁaﬂﬂg‘wma% Article 2 (d)
wiis VCLT 1969 1¢lskpanammngdn doasau (reservations) wneds “avsemaneidealaisy
siluguuvulaniolae n15lndensevinlne spdosgiuasuny Widne i sousunselsi

AU UUNTBA Y TN ne 1w iaausaYe Ine3sn svideaaauilvildigiuan iy

AT
vvv 7

iounlvnannngunevesundygiurteluausdygld Weeldvesususniu™" an
undygfAdananuandiiiuiuiandueydyadainanamnudusougnyniitu (Consent to
be bound) wesad nseihy Feunsns 1 mmaqﬁzy;zmﬁLﬁmsﬁumﬂmmmﬂawmmﬁwmEw'hs
(multilateral agreement) #adudosenegrannlazusyiivszusnnuiiuveanieliias
soudugld fadu ssuungrneeydyyfsfimseunelilssmatiandndundanusads
SﬁamwléﬂmmzﬁﬁmmamLamquﬂﬁumumuayé’ww% Guusasddesnyiulumsiud

foenu 3 Usznns e L) eydyanszylilaedaudvililiddoanu 2) eydygraduiu

¥ K. Boele-Woelki, supra note 5, p. 315,
" Article 2 Vienna Convention on the Law of Treaties
“1. For the purposes of the present Convention:

(d) 'reservation' means a unilateral statement, however phrased or
named, made by a State, when signing, ratifying, accepting, approving or acceding to
a treaty, whereby it purports to exclude or to modify the legal effect of certain
provisions of the treaty in their application to that State. ...”

® Joaru (reservation) fldiamelueydyauuunardvieoydaa iding
waneehe (multilateral convention) ity Lﬁaﬂmﬂayﬁ’zgzgm%mﬁw%au fryeynananie
(bilateral convention) \Andunneldnsziuntseuanatwesisdiasdiefivsaessy
iy mslilanmnsannasiuldegsasudnludeunyniFesdounanseanionisisgeiasan
lsifugongnansitu (consent to be bound) muteuvilueydya dinan wasnsfetoanu
Iuaqﬁzgzym%mﬁﬂ?uﬁawhﬁuLﬂumit,aua%awimi JFieuldfuisesdaueArave iy
nnunedya See also 6.6, Fitzmaurice, “Reservations to Multilateral Conventions,”
International Law Quarterly, Vol. 2, No. 1, (January, 1953), pp. 1-26.
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Svuslriaadeanuliluuisdes unnilszasdvidoanuludesdiivul uag 3) nsdate
amuﬁ?uhjaamﬂé’aqh”u*?mqﬂszmﬁLLazmmg’wm&lﬁuaamgé’i’zyzg’lf’g

ot mﬂﬁmifﬁ?ﬁam’guiuaiéé’zgzgﬂuﬁmmiLé‘aﬂﬂgwmasia:uL‘TJu
mMswasuuas (Modify) salumsngmnevesuntayealusudyandana1n uagdouvinl
\Anguassalunisvilingunasilunindenngmnevesdssmaiifunae ydyalidu
Suvilduientu Inenmzegdimsnansannuasudeuses (public order) wessda
anulueudyyrinnieg ﬂmﬁamg‘wmam nsdiuiflinisfigainizsieadndeniuasy
Byuion osnlasanm msdafuuiinguunelaldnguanedinessans wihd uazenudy

a 1

~61 & = o e o o .
mmaqqﬂim {jfgﬁﬂuamﬂmgumﬂﬁ]’mﬂ’ﬁ‘ﬂﬁlﬂLﬂ?%LﬂEj’]ﬂ’M‘LA@I‘ﬁL‘UﬂQW@J’]EJ“UEN@’N‘U%SL‘V]FT

v @ 1

TIAUUNTRFUAUS LANMUN8VIUTEMARINEITAROAIUAIUISEUSB 8 UBIAM AT SNAR
: 62
(forum public order)

a a

fasanafazilinfilosdusenounnusena wasngunasinisiiennguune aueydyyialy

fegradu mavesUsumadoaundildssuunguane Civil Law

FanguanevesUszinadaalusdeldszuunguune Common Law iflemraideaundedly
nvaneaziinuesdsaluitidy wingunsasnfinvesdealsduoygaliinnstmue
“Aidevmeideadlvy” (pUNitive damages) FadndennuasuiFsuosmungrngideauny
Feilonaunfivssmaisauuazdtoanuit winganziienuoydya s llnly
nguunevesUsEmaninsimuaAndsmeideadlny Ussmadsauinazyjiasnisly

nguungveslszmananay Jymludnwuzuiiiloniasgnunnasiniululssuay

=2

9@eu WesnlusninUsyinaaundnisdu fegaieduis 5 Ussmanfiasnisniviun

Y

Andemeidsadnvlugueiilunguuisfeafuanuasuissuios wull wlideundedu

NanuavgHnRUU semAgnTna e uranua lvide slduasAnnunguune auiusnsaive

Y

auday) wilanzUsunaansdeanuintunlddowinng deavuiinaunisuends

g

* Article 19 Vienna Convention on the Law of Treaties

" FK. Juenger, “The Problem with Private International Law,” in Private
Law in the International Arena - Liber Amicorum Kurt Siehr, J. Basedow et al., eds.,
(The Hague: T.M.C. Asser Press, 2000), p. 303,

6l | o aa o a o = . - o .
Uszdns Umauniue, A195U18NHRLIEIZIINUIHNALNUNARYAAR, NUN

i 3, (ngewmanuas: drdnfiuiuminerdesssurnans, 2556), u. 229-230.
® ). Blom, “Public Policy in Private International Law and Its Evolution in
Time,” Netherlands International Law Review, (2003), pp. 373-399.
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(exclude) stusnsailudauiu q Faudiiftessnadvanindoaulueydyan nsld
ngnaainunguneenjuingliiinanuduienamszninslsamaaundne e uogng

w939
3.2.1.3 nguuneienguanuagng Regulation vasamamglsy
(1) nwnizwas Regulation TuFesnsidanngmane

Regulation wesavnnglsy fio msnszyiiheideive sanaiwglsy fislantuy
Junguuisanainglsy wasdanmisdulngnsawaussimnaauInannin nginasiaiy
Regulation azitunuiingmneangluve swssmaaundnannmiuilaglidndudedinng
ponngmneneluiiooyfinisuiedidla dafu Regulation ludesnindenngnunsves
annnglsuSadrunuiinginasilunisdenn guaneagluresUssnaaudnauadae
undeygiataeniu

Article 288 wisausdyanindhensudmsnuvesanninglsy (Treaty on the
Functioning of the European Union: TFEU) s “aarueeanaimelsuaiuisa
requlations, directives, decisions, recommendations was opinions w7 l#iies i
Aanssuneldveverisvesanamelsula” was “Requlation dasusuldidunmsily lned
AR ulnen saraUsHnAaIn S Jounainanagviouliiiuisied1Agenis
idenld Regulation Tumsuftgmarmuansswssnguasilunsidennguuneaesusene
ANTINAVAN

ANuduRussenIvanamglsuiaznistaiuwisnguanelasunisgudulily
Article 81 TFEU @srmuslvtannmglsusiosimunanusiudonisngmnglubommauriads
dawanszvudtuuau nslannzegsbenaraussuvisglsy (European Council) uaganielsy
(European Parliament) #eafuiinveulunisdniuauinsnisle q Adndudenisdaaia
fAanssuvewmanaiivesananglsy (internal market) Tne Article 81 (c) TFEU 1adrye)@

® Art. 268 Treaty on the Functioning of the European Union

“To exercise the Union's competences, the institutions shall adopt
requlations, directives, decisions, recommendations and opinions.

A requlation shall have general application. It shall be binding in its
entirety and directly applicable in all Member States. ...”
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i “milingunasiluBesnisdnfuiangvaneuasn 1 5TaR U YRS 11 9F I8 Ye I SHNA
aurdnaonadoaiu™

Lﬁaamﬂmnﬁm%mmmmwanUvTﬂ%ﬁmmsm?iau%aLa%' (free movement)
duluavmddndahlitaduniudiinesdussneusisuseme lumevanamelsuiAans
Ausuagliifinnesonsuitymmstatuuiangne Liesandadiuingunasinsdniy
wisngrneuaniaiuesUssmaandnde il ingusrasdueansindeudelaiussay
Yoy anuusnsnstanavildnsldngmnevinanuwduey (legal certainty) dnamulsl
anunsaailahdfduiusvesnuaranegaeldnguunevewseindla danalidnau
wensUsglonisnemsidenasuluussmafiimuangrsne flaeddulduinisasmuvesnu
JuneliilSeu wavenatiswwinendenssuiuiansanmemainisiunisuaiamusslaninie
e wU3tugnsdinde (forum shopping)™
vowmuiiouitamdnann

Tugaasiefiduduuszvnauglsy (European Community) Uszwnauglsuines]

Aunegeuiagyilingnaiiunisidsnnguunedusuniliduiieniulasendueydyey

liananglsuindeserdunalnnisaniiunis

ANUNE1EINNIBVINLNg inausTlulFang e sen sl semAkkUNAR YAAA YR sa N ne LY

Dusunisduderiutuiaananuansisuves uwe Joseph van der Moulen Faduduwu

* Art. 81 Treaty on the Functioning of the European Union

"The Union shall develop judicial cooperation in civil matters having
cross-porder implications, based on the principle of mutual recognition of judgments
and of decisions in extrajudicial cases. Such cooperation may include the adoption of
measures for the approximation of the laws and regulations of the Member States.

For the purposes of paragraph 1, the European Parliament and the
Council, acting in accordance with the ordinary legislative procedure, shall adopt
measures, particularly when necessary for the proper functioning of the internal
market, aimed at ensuring;

(c) the compatibility of the rules applicable in the Member States
concerning conflict of laws and of Jurisdiction ...”
® P, Stone, EU Private International Law, 3rd ed., (Cheltenham: Edward
Elgar, 2014), p. 3
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ansvesszmauafonlulszvauiasugiaglsy Wotuil 8 fugieu 1967 wne van der
Moulen Is@njlvussimmasndnananmidumideduluFeansvinlvinginasifeaiungune
sewihaUssmAuunafiyaravesssmamninUssnaug i lurnziudusuniuioaty
winsUsgyusananasiildunismeuiuluiui nsgis U e 1980 1#dnasusennald
Convention on the law applicable to contractual obligations w3 Rome Convention®®
Fadueudynludesnsdenngrmnefiedldtafuuanifinnandayy

ag19l3d 1wl a.e. 1992 Ysemeuglsuldimunnnduanamelsy wazld
Wafulssmaaudnifisty aunseisluiiagiu (a.a. 2016) annwglsufaudnian
druau 28 Usewa umelieudygiliaunsasesiunisveneiivesanninelsy uag
Usinaiiiiuduve slfduiusiflosdusznousnssanelasnsiely fadu itews eyl
viuyed avnmelsuTadentd Regulation Sadunguunevesanamglsuiduinesiiolunis

o q v = v o | & 67
‘1/]’11‘1/1?1{]Lﬂm"muwaﬂﬂ’]isﬂ@ﬂ‘uLL‘mﬂ{]‘mﬂﬁlLU‘LJLE]ﬂﬂ'TW

% 80/934/EEC: Convention on the law applicable to contractual obli-
gations opened for signature in Rome on 19 June 1980, OJ L 266, 9.10.1980, p. 1-19

67 a9ty anameglsuldfinissenield Regulation luFesnisdniuuvis
ngvinauds 3 atu laun

1.) Rome | Requlation v3e Regulation (EC) No 593/2008 of the European
Parliament and of the Council of 17 June 2008 on the law applicable to contractual
obligations (Rome I) %nﬁmumﬂammsﬁluﬁmﬂamwm%ﬁ’aﬁuﬁuwfﬁﬁmmﬂﬁ’zgzm

2.) Rome Il Regulation v3e Regulation (EC) No 864/2007 of the European
Parliament and of the Council of 11 July 2007 on the law applicable to non-
contractual obligations (Rome ll) FswnngunailuiFesnguaneddddadufuniaals
WNAINFYRYN

3.) Rome [l Regulation Regulation (EC) No. 1259/2011 of 20 December
2010 implementing enhanced cooperation in the area of the law applicable to
divorce and legal separation Fsingremsfauianusauielunisldngrunedaduiunig

NYWAYNITUENTUBLAUNY YIY
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(2) n1s9msin Regulation Tneendeu

aabanannaiinnalnnisaiusuresendeulidaiuisaasianguuieves
Usereldies iosainondsuiildeanuuvesdnsliianvazivileds (supra-national
organization) saduanawglsy vien1sinaulavesiivszguansenonde uidldiuagniu
audneenues (PEr Se) urazdesenfonisufiinmuiusnsainunguuie sewinassind

aetuysznanewdeudddannsaadinguuigensuluiesnsdaiuuriangvane ded

dnwaituientu Regulation vesannmeglsuls
3.2.2 msfmnunguaneenguluzasnisidannguineg

n1sfnnunguinetenulnduduniiedudesiuearsedrdglunisvinli

Y

unUgyelRnunguinaonguiianudusunisufeiuegawiass mnusnannisiny

a

e

[

Juennimdewds undyafvesngruistonjuusiiiiesusenisiieadaulinnaussg

TagUszasdlunisuidamanuwnnansvesngnaeilunisiienn runeuesussn Agu1n

andaule
3.2.2.1 ansamnulasaranielulssma

nsfenungrneengUluFesnisdennguanetulasmaniglul ssmadudy
Ygynsznsdnagy Lﬁaqmﬂmﬂ%mst,ﬁaﬂﬂawmaﬁ?u manelulszmaaundndugliiie
fsandaduiuslumaurisifiesdusznousssema msfimnungmnedadalesegiuia
Tvessvuungrinungluvenu

ngmnewtinutludesmadonngunglidesidamilunsiaulaemanielu
wilatin esnngmnewsivuulifanmdsdy vilfaanelurevfiasudueniualdly
anwazlaild vsevsArulnduldlvTuianisdanle

nauiu miﬁmmaqé’zgzyﬂuﬁaﬂﬂmﬁaﬂﬂgvmWﬂﬁW‘iﬂﬁﬂmmﬂuUszmpﬁ
Uszaulgmegrann aslanaiinalin ﬂgmmsﬁmﬂﬁaﬂﬂgwmammawé’@mﬁmm%m

Judumilswesnguuneatelu lddnlagnisuuan (incorporation) wIenisuvassy

5
(transformation) wazg@ildnginausidredufiemanisluvesdssimaniddu nszdu GR35
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o = o = = - 68
waneiulunsiaueYdy buTRINsAeNNMLNE VY Civil Law waz Common Law

denaunnsneiuegaiitfodidny esanszuunguane Civil Law Tiauddgunngvane
AuaNvalsNwslugIULUBLAN LN MUIEEIAUKSN nszifufieusuinmsnusfiuansonnin
ﬁ?uhjmmiamawammﬂwmwﬁaLﬁ]muﬁufﬁﬁuaaﬁiwﬂamwlﬁaﬂwqﬂiuz’hu Mling
Fenunganeves Cvil Law silsasunsuaiveangmnemuglufudaun dadu dhnguane
Civil Law Faluifisnnisiaulaefiansanfissdesmiifiarumneaniay widudesdly
undyaftuimumnemnsdsay Jumgld Cvil Law fanaludnuasasnsanuundyds
(interpretation lato sensu) Insdeinguneansdnualidnusiundslifendnngmneiily
(general principle of law)®

vauzfiszuungyang Common Law ﬁmﬁaﬁudmawm&Jﬁ’?uﬁmmﬂwé’ﬂ%wmﬂg
dufinnwvesia muvdnuariuvesmininwiluadnou (doctrine of stare decisis)
Afinnwluadneu 9 Juluvaifinuianguunedisuusn daunguuieaisdnwalidnys
(statute) fyrusmduedonasunguunsdainaindfininuviviniu dnifaians Common
Law dengmneatsdnuaisnuaifudauanuasulussuunguung Common Law™ 34
Fududeadiliiitianzsnsnnainudn stare decisis uazazdesimuundygilungwine

audnvaldnustaainginda (interpretation stricto sensu)™ nsef msimungmneans

% RJ.C. Munday, “The Uniform Interpretation of International Conven-
tions,” International Law Quarterly, Vol. 27, No. 2, (Apr., 1978), p. 454,

69 a au £ a [ Ya aas aa [
AnAfnm Usnd, Analusnuasndnnsiiaislussuudiaasdiasnauuey

aod, Muviasadt 4, (nsammamuns; Jgyeywu, 2555), u. 46-55.

0 ige9, u. 14,
"'R. David and JEC. Brierley, Major Legal Systems in the World Today,
3rd ed., (London: Stevens&Sons, 1985), pp. 383-384.

nsReunguneaednvadnwsues COMMON Law Jsznaulddendnnis

Aanu 3 ndn fie

1) nénnnsirnudosrnudasnws (Literal Rule) Ae nsuvanumsneves
untgyafilaefenuanumneaiy (Ordinary meaning) Wuwdn Tnelsddidsiwasinnis
ammlué’ﬂwmwduﬁasﬁmqﬁma (sensible) snndesifiela nafe iundnnisfiauds
Mnualiriafiansuteesuiades AaleinyenanwIAansunnitinguszasdves

Ny MY
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é’ﬂwaié”ﬂm%uﬁmmﬂﬂﬁay"’i@miﬁumiaﬁmmayﬁmwwaa Common Law agfmay
ngunelaeiadnnuamneuayingUsvasa (0bject and purpose) veseudayayniu
ddgy Imﬂﬁadwﬁasﬁﬁﬁﬂswﬂgmuawé’fgigﬂﬁ?uﬁmqwm&Jiuszﬁmwdwﬂizmﬂ
(international meaning)”
gentium)”

sufunsuansoandedsendelundseniteUszime (COMItas

2) nénmsinnulagidsnaida (Golden Rule) Aenisiannitousuy ey
nsedraveandn Literal Rule dielveaanunsafanunguuneaednvaisnuslalaglal
nelWiianauUanUsswan (80SUrd) viselsdauvmauwa (Inconsistency) sulsanunsasensu
1¢ Golden Rule Fslalevdnnisfaunendrenin witduvdnnsieaiunisinanuniy
Literal Rule Gsspafiansandsenouriu

3) nénmsianslasendemmiiiimsudleteunwses (Mischief Rule) Aovands
Walenalradauundayaalasidsismugamnsuay ngUssasdveangruneunud
foudmudadnes InefifeulvinamensdfifdmaininvinussiaguluiFe sty

nnueaeanyald nwswitdueazly Mischief Rule

Wsng dnusms guiny, mslduaznsfiaungmaneg, (nammamuas; USdn
uiisnsiast 1, 2553), u. 135-186.

" 6.5. Goodwin-Gill, “Treaty Interpretation and English Law: Some Pro-
gress to Date and Some Challenges to Come,” www.blackstonechambers.com/docu
ment.rm?id=363, duduiuil 26 wawanau 2559,

" g lsimmafifvesmasingussanuiiuiiuandneiu Lord Denning MR
fianuiuluad Saloman v Commissioners of Customs and Excise [1967] 2 QB 116.
“mramasiosiaaungmnemelliaenadestungneseninszme lianguieduey
lgdeausayglnedaudmaly” vaed Lord Diplock L) Wifiunaludifininuluad
Ellerman Lines v Murray [1967] 2 QB 141 uansrseenldirrranisdesyinaindila
ngrnengldsney mndesrvesngrunenigludaiaulinquiaiefgeudesusuunli
Lﬂulﬂmmfuim‘azﬁﬁaaﬁwﬁaﬁaﬂ’uﬁﬂsaﬁmmayﬁmmLwiaehﬂ,m desndiuinsfianuiiiie
uineenlunATsjineveseydyy fedeidunisiiiuviusnsdiudunuvingey

vasanduau dldanusuiinveuvesmasegndla lUsag §nvsms Inniay, 979ua 7 1999559

711, u. 186-187,


http://www.blackstonechambers.com/docu
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v 1%
= = U

defusull mafianunginasinindenngraneniue ydny vesvisassEuy
e Ssdsrafinnenaiu degratu nsfeudyaimusliliganizfeluaiazidaniu
vdnngyanevesaniuifiinnisnseviazisia (lex loci delicti commissi) dessiAnaunn
islunsfinanudin “aowiiinazda” (locus delict) fuduioulvdrdyuenisiden
nYMNEAYAINEAEIRINa1 Ussinadsldszuungmane Civil Law anansadainailae
Ailafenunsuallumsidennguneiiieuudesulimnganiuusaronsd Jeamisn
Fenulimmeierlimnedot “aonuiifnnisnssvih” (locus actus) vie “anuiiinua
Fewne” (locus damni) fle™ vngimnidunisfinnsanadlaemavesuseme Common
Law LLﬁazmﬁ&qumzLﬁ'mLﬁmﬁu Lﬁaaéh&Jmasumagﬁzyzyﬂuﬁmmﬂﬁaﬂﬂgwma AV
Common Law fiasfianudosinanlngiassaiaauslaslisisiodofiaats s
donenazingUisasdvosngung lrAslunsinnuiuansaiuves Civil Law was

o o {

Common Law dswansznvedniiduddgsenisilndusunisduifeaiufinginusily

o

Fesnstnuuisngmnelnenaveseydyynens

uananil londnuaimenwesUssmadindniesiidsarenisinungnasl
muﬁamawmemmagﬁ’wwm feehaty eudygluiesmadennguunedaiiulae
o1deu geudavhiudunndingy edlsfimusamaaunine ndoutiduduiiniusanis
v9nuLed IledesayiAnseudyglridungmnenislugenazdesuvasundydalu
oudyadauduntwdings udunvisenisvesmy Asvi analiiauysalve i
uyudlifidmansgnudenisinenonannuvinevesiesluusazniw desdedydalily

Ay milienatanumnenlidewmseiuludnaiwmis wagyilvingrunedeyianisunain

" usng dfimnwimageaavesssmaddaaa (Cour de Cassation) luad
Cour de cassation, lere Ch Civ, 14 January 1997 (Gordon and Breach Science
Publishers) dssnaudn “anuiiinazia” (locus delicti) waneds anufiAanisnsesiy
(locus actus) weuz# ad Cour de cassation, 1ére Ch Civ, 11 May 1999 (Société Mobil
North Sea) Anrwimanefsaauiiiauadons (locus damni) Tnefarsanandeifinns
Ilusasinmmiu ngmnevesssndlalnddatunisvandaunndifu see also A,
Dickinson, The Rome Il Regulation: The New Applicable to Non-contractual Obliga-
tions, 2nd ed., (New York: Oxford University Press Inc., 2008), pp. 13-14.

" RJ.C. Munday, supra note 68, p. 454.
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[

audyaliaunsadeansianuisuaiigndssnseiule wasilumanadnuszn1suiledavinli

3

maneluliansafenungunasiiunisidennguunemusydyaiidululuiieniadeaiu

3.2.2.2 msfmnulagmagisssuvasaunninglsy (Court of Justice of
European Union)

Aaefsssuuvieananglsy (Court of Justice of European Union w3e CJEU
funivedenin “maana”) Sadatulag auddyyiressrmauuiukazmvinngs
(Treaty establishing the European Coal and Steel Community: ECSC Treaty) iilo o.a.
1952 wSoufunsdasadszmnauauiuuazudnnds (The European Coal and Steel
Community: ECSC) Lﬁaqmﬂﬂszmmm%ﬂﬁiwﬁa&m daiuinnisiiesdnsnainislussau

[ a a o

Usznauauisadesiuanudangaduiinainnisldiaznisianuausdyyiveslszsau
ol o & a P s  da o | = oA A °o g v v
o 8nvsnisiansanadlagesinsifidnyaenwainisgondianuieds waeyinlinisld
nsfrnungrnedanuwiueuiuiudewidudmsunmssungululssduussuay vau

[

$1unvesmaannmeLintuainiassarnanisve sannnglsvlugugesdninniedy
(supra-national organization) nanfie Uszmaaudnanninglsuldduseusiinsiug
oSUlnsvesnuluunaies wazareleululvunanamelsuiiedidufanssuliussg
TmguszasAresannnglsy wudeaiu aaannmaflasunisatelaugiunvedulnglunig
AaINsuduanUsemeaaRdnanawliisunafaungmneann i luluiians
Weriulaglideasonsaan1suaniianugaufulung1uIaA1a N UsenAaNIInen Al
fivnnwvesataannmadadunmsnussingusasyniuaanglulide warswu judau
Tnoiasinsa grunaniiivesmialdudunenseiieaung Ussvauiasugiaglsy
(European Economic Community: EEC) was Uszmaundsauusunausieglsy (The
European Atomic Energy Community: EURATOM) nsesisléiinnssauuszanauiisanmdn

Fefunasnons “annimglsy” (European Union: EU) guwm 1ud a.a. 1992

o
I v

76 a Y1 1 a [ Y a 5
UszweaaungsaunensUszaauauiuwasndnnaidvianun 6 Jssne

Igun d5ama wesuinguan wadey 8013 dniwandin uasiuisesuaus
" Article 31 Treaty establishing the European Coal and Steel Community

78 v a a = aa s £y
Fuilng annadian, “nsfinnunguuneannmelsy,” 11sansifaans, adu

4, 97 41, Bunmu 2555), u. 794,

=b.
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9g14l3Af Tleimaaunmaisnunsansafianuinasliudanguuienigly
vosUssinaauBnannnlausegela Inquisnisiainuvesaaanainadinegianis
“nganeanniglsy” (European Union Law: EU Law) wirdu

Article 267 para. 1 uwssausdaygriniieisnisusmsnuvesannimglsy
(Treaty on the Functioning of the European Union: TFEU) Sayefal3an “magisssuus
aunmeglsudivndnamionIsiarsaindiieiy

(n) N3AAIMEUSAYY

(¥) N133UTOIANUYBUAIELNVAE UAgNITAMII NIl Yesan 1Y
, 99ANT wiomiganyesainIn

ilofinnsandoundenanuds nguneanameglsy ansaduuneentidy 2
Ustnn Tdun “ngmanefiuguvosannin” (primary law) namie ausdya dndsannin
&ﬂi‘dgo saaaeanuan (ANNEX) uazizans (Protocol) vesausdayadadanam wenanil
ﬁwmsmmmuﬁmuﬁﬁmmLLf’flﬁULﬁuLﬁmu%é{’zgigﬁmé?qawmwéngl way “nanungaIny
seuasann” (secondary legislation) Fsdidnwausfiunsnsevindeden (unilateral act)
Tngan1tundnvesavnmglsy aufidmualilu Article 288 TFEU ‘lsiun Regulations,
Directives, Decisions, Recommendations was Opinions wsifu nsinguanetenguludes
msidenngmnevesannmglsy Waainnsaiusuvesaniglsy (European Parliament)
uazanzauniglsy (European Council) lusuves Regulation dsfiaauzifunguuneanam
glsumuarwlu Article 267 para. 1 TFEU Sadutmquisnisiinnuvesaaanninalag

- &
U3ene

™ Article 267 para. 1 Treaty on the Functioning of the European Union
“The Court of Justice of the European Union shall have jurisdiction to
give preliminary rulings concerning:
(a) the interpretation of the Treaties;
(b) the validity and interpretation of acts of the institutions, bodies,
offices or agencies of the Union; ...”
%P, Craig and G. de Bdrca, EU Law Text, Cases and Materials, 3rd ed.,
(New York: Oxford University Press Inc., 2003), p. 434,
B wting amdivn, e29ua 1Feessai 18, u. 800,
“p. Stone, supra note 65, p. 5.
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aaannmendueadnsnainisdedisunafionsunamdedu (affirmative) 1ais
Srunaflsnduonngumneanamiufaredldlasunannnisiosenaanigluves
Uszinaanndn nandndenids nsianungminganniminainaisiaianiglulseine
aundnfinnsanaflagendengneannin wilifulainezannsafaanungmneanniwli
aeandestunisinuvesmaana s asziy Afldnnnsdiimaanamazanusa i
Fesvefnnuvesmaniglulssimaauin

nsfesveliimaavnmainnungyne aainnisfimanielulsemaaundn
Feafinsanalngedengmuinsanamglsuuduinymioasds Lisulainnuaanse
AnnungruneannbilululuiienadesiunisiienulaemanisluresUssmaaundn
u 9 ¢ naciuil Article 267 para. 2 TFEU fwumideulelunisiosvelimaanainy
Aanungrne lnsmanelulssmaaundnifiansanad manisiansanaiveseanielu
fsnamagilinddsiian (final court) bitazsidumszaadinarudumageanvosussina
vidoiesanilteululvinddena dliarunsngnssal (no judicial remedy) l#dnsely aa
meluvessemaanBndvifiFesfesvelmamnmafanungruneanamglsudang
Tunnnsdmnwuhaanmeluliasnsaneugmiiinduldegisunaandeasdogisduiis
(no reasonable doubt) Tuarmdnuvesundaygiiusngmneannmeglsy Tngaridadiai
nsfANungnevesmaan s dulssleninensideduanseddyuesnd nanadnie

vaa U Y £

il AaarnImadntonannisinunin mnundygRdenudaaulanlufinusidudes
a2 (in claris non fit interpretato) wiedimaananglsuisendn “nanundyeav
Faraw” (acte clair doctrine)

wananil nganeanamaimanielulssmasudnaraunsafesweliiaa
v farulddy ssdeafunguanefiuarszdrduned

lund Florin Lazar™ na Tribunale di Trieste (district court) wesuszine
SandldFeueliimaanninainimanuvnevesgainizied aw Article 4 para. 1 veq
Rome Il Regulation iflesarnundiysidenailifld “nguunevessaiinademeia” (lex
loci damni infecti) Wugeinziien vilmadadlisiulainauazanansadaailiqainig
\eadanannseunquils “waidevnevnsden” (indirect consequences) levisela dsnsg

v

fipseianungvennzieInina i duasgd Ay naginliraniiasanafaiuise

o

83 o ~ a Iy ¥ A a
$¥ns a1nIdivw, 819ua7 (F9e5307 (8.

* Case C-350/14, 10 December 2015, Florin Lazar v Allianz SpA



181

[

SRkl

aanwAeaanu Article 4 para. 1 Rome Il Regulation dumnesudmaidomemadeude

a Yo o A v s 85 o 4 = v wa
Laaﬂﬂaﬁuqﬁlﬁl%UQﬁULLﬂﬂﬂlﬂaEJ'NE]?W‘]@Q V]']EJ‘V]?!@ ANRANNTNINAIUUN UL EY

dwuTEnmsianungvunevesaaanaIne daisAeatseddgyluniiang
ngvngLaNesn siaungrneannmglsuAuiy iesnnngrneanamglsuiiszuy
NYVNNELRNIZYDIN WY FaannmglaldslaimudAtslunisiaungmneanainglsy
Wndnanisnsiaungrnedsldfuegudilussuungmne nelu

luad CILFIT® Aaanainalaauannisfinaunguuiganainglsy 13 3
Usen1s laun

WANNISANTY, VANANUNANNTANYVDINIY LUFRNIN

ndnnisiiduidiesannauinenisuesanninglsy annmylsusouiuaiy
INvIETINI TN suIUssmaainInldtue ) Ussmaau@invaansanasoiaue
Tinwsnisvesmudunwissnisvesannmelsuls nisussnieldundygfiveangmng
annmglsuTadesiudumnugniesvesiunlunnawlidardeduiauedu (equally
authentic) nseiiuilgomiAntlgmidesiulifinnsan iesanmaussmeaunindesl iy
ngmneavnmelsudsunnglunwnenisvesau iuelinsiaungusigannmlag
manelulssmaandnuinasduduniduieatu Woudladamdnas maanaine
Ignwmdnmslifesdilsianwssnisvesanninglsunnaiwa (comparison of different
language versions) wieldusznevlunisimuundydandudym dlaRewundydily
mMyvessmadainsanafiviniu funngandfininulued CILFT maanamadugy
I “ngmngannmelsuduensreiudaeniviivanyate uazdauniiunrwidinarady
l7sunisduduingniouauenu n15in1uUn Uy giavenguuigann e lsuasg el

o ' = = o 187 | a o & o = o & °
ﬂ77ff7ﬁ]\7nﬁ77“./5£/vlwyvﬁu” aEJ’NVLiﬁﬁ ﬁaﬂﬂqi‘l%ﬂuwaﬂﬂqisﬂﬂﬂqaaﬁﬂqwﬂwwuqsﬂiﬂ,@ﬁ]ﬂq

%K. Lipstein, supra note 1, p. 94.

% 283/81, 6 October 1982, CILFIT v Ministry of Health

¥'C 283/81, 6 October 1982, CILFIT v Ministry of Health, para. 18

“To begin with, it must be borne in mind that Community legislation is
drafted in several languages and that the different language versions are all equally
authentic. An interpretation of a provision of Community law thus involves a
comparison of the different language versions.”
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finnwluad CILFIT nanqde idundnnisiainuianizussaiaannin=ied aanisluuss

a = 1 U ¥V = o = = 88
Usmeaunandshignyniulvisesfiaiung vangannnlagaiadan1s s sna 1y
wann1sNaes wananuduenmeavesngueannneglsy

nénnsheruiignasetudle sosfudnuusansresngumneanameylsds
LLEJﬂﬁaaaﬂL‘ﬁluﬁaizmqmﬂﬂﬁﬂﬂammaiwdwﬂizmmazﬂgwmamﬂuﬂsmm% NANAIY
Juenmavesngraneananglsy vilinisfemunguaneanamelsulignlesediuiae
viodomiamsdaunngeglunguneneluvessemala 9 nande msinnunguung
annnglsUdudunisfinnalaedass (autonomous interpretation) snsmnannsisszuy
ngvingglulasEuuNgMNIEsEnIUSEIA MAannININain  nguegaa melsy
Arsandoermdaldluundyamdunsane u,aszﬁu%3'7-zTaﬂawﬁﬁmmgwmwaoﬁaaﬂ"7
FanaridausinglungneannimglsuaznguaenteluvesUssmaaundniulusndudes
Gnnumneiimiousiusosnls™ oswnvdnnsusnimuslidosdndefinwsenis
NN usdviven i dsenaanamatuldiszneunsinnsanianatuaseshils

va

meIdumdnwidainainnisinnursenstygRaulilianumneianiziaizandunng

amelulssweau@nyiselyd mndugutundinisadsniwsnsnsmnaiweiatadeu
ANUINETIWTISIvR N Minannng lsUdue niieenanssuung nunedulue nindld
sgnsnmanuilvitliaaann e ldiundyaRgadanuuieniungmnenieluves

o

UszimaaanBnunUsUuiuiliisiunisianunguneanam

% wuiing annadan, uaa 1sessai 18, u. 806.

¥ s

% ¢ 283/81, 6 October 1982, CILFIT v Ministry of Health, para. 19

“It must also be borne in mind, even where the different language
versions are entirely in accord with one another, that Community law uses
terminology which is peculiar to it. Furthermore, it must be emphasized that legal
concepts do not necessarily have the same meaning in Community law and in the
law of the various Member States.”
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WaANNIINEN. NENN1SAANNBEIUTUSTUY

nEnnsiiendodlimaanninagdesianudinanlaeidsdsuiunuas
fnguszasdvosnguuneanamglsvludosdu q eszuudae Bnsibunisfuduany
euloafusswianguanestvansvosanamelsy

wﬁﬂmiﬁmqmamwawquiiﬂﬁammﬂuﬂizissnﬁa&mmﬂwiamiamm
npmneiongUliiusunissuieiiu ddadunsasfoufonislimud dyudiondnyel

NNV TNAANTNNAE
3.2.2.3 asdnsfiinthiifianununginsendey

TaNsaNUsENsdAYdmTunIsAANNg NN JUA NN UnTo uTEuAe
ngmneenguiianuredwlamelingUnsendou uazngtinse ndeuinalnsesiuiiofany
ngvneenjUdanavizels

ngUnsedeudildtinnslinnumneves “astansondeudu 9" (other ASEAN
instruments) 15 usi 40 1 (n) ASansvengdnsendouindienalnssiudesinom (2010
Protocol to the ASEAN Charter on Dispute Settlement Mechanisms: DSMP) ‘it
11 “asransenden” (ASEAN instruments) snanedis “amarseeln 9 domadaeusane
andn lugwsiiiussnaanine ndey iuareanwalenys FaneliiAnansuasiiusn sdl

swinUssnaanamelingmnessissng™

ndeundradiu asasendeudu q Saidnsandurnunnasssninasanad
Juanednwaldnes wu eydygviieauddygyiseniidsane ldyudsnnuanaslinidan
(verbal agreement) videaunnasgninyge (gentleman agreement) masnaunguune
M3nUssindsznitsseina (Customary International Law) waswdnnguunesialy
(General Principle of Law) lnsasnansendeudu q dfinrsandaidemuemnansuas

WawsHaivesUsBnANATIUsEAsAlIR AN sisna MRl sEnAauNn o wBewiedla vn

"L Article 1 Protocol to the ASEAN Charter on Dispute Settlement Mecha-
nisms

“(a) ASEAN instrument means any instrument which is concluded by
Member States, as ASEAN Member States, in written form, that gives rise to their
respective rights and obligations In accordance with international law. ...”
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\Hunsanstedssmaaundndnviduludnwazeydyainuand (Multilateral convention)
wazdilemeglureuwavenginsondeunddenduliiioausineuusslonisiuiunes
UszimeainBnondeu wiazdladavhiulaeUszuay geudoinflanusndunsaisondouduy

(%

N o & 4 < ~ a4 . a v
9 sty WenguunaenjUludesnsdenngruneduesedolunsduaSunasuilymsu

[ [

Aaanmsiadoudiewas (free movement) suifuanunsuaivesussnauendouiiddy
Usznsuils ngraneiensUluuunendeu aidarilneUsznauendouiazdnrinlag
Uszmaindnendoudiuegluamnungvemnasendeudu 1 e

dmunsinnungneensy el 8 Sdhenssiutedinm (Settlement
of Disputes) 1#finsnamisisnsssivdeinvuaznalnnissziudefinmaung Unsondeu
15 Tudo 24 wisngUasendeuldiyaftadesnalnssivdefinmaunnainane (Dispute
Settlement Mechanisms in Specific Instruments) 41 “Biszdudaiinmiedosdvns
ananizvesendeulngnalnuaziuneunsaniunsismalSlun a9

Wisvdudainmilsifeitostunisanumsenislinnarsendsuls 9 lnedud
auausay g lun Suasausudowiuaidansiuaandelauasniung n1sauduuYed
FusAYYI99NaTI

lunsaliitlammunlilusersdutuninams Iissiudoiwmilaeidasiunis
AR UNTON 151NN INATHFAIYBIO UTI UN 1NE 15919 Enaln sedudoinnvay

~ 194
DNvYU

92 0 (9 o ' a 1Y a = H 1 a aX
dmivaudyarssnintussmaainanlussauninia (b|IateraI) YOULNANUU

9
1% v

ieUstlomiszvinamaisasshoudifisaviniu Seinfuingussasduasuselomismiuves
UssnaaBnondeuiaun Tnsanmisllegluaumanevesnsansondoudu q Wing
Suiing anadlvn, "Uismﬂuam%auﬁi’ﬂLﬂ‘juéfaaﬁaaﬁﬂiisﬁ’uﬁaﬂwmﬁLﬁuaqﬁmqmmi
visolal,” sanstifenans, atud 3, U 44, (Fusneu 2558), u. 593-595,

% 1ige79, w. 594,

* Article 24 ASEAN Charter

“Disputes relating to specific ASEAN instruments shall be settled through
the mechanisms and procedures provided for in such instruments.

Disputes which do not concern the interpretation or application of any
ASEAN instrument shall be resolved peacefully in accordance with the Treaty of

Amity and Cooperation in Southeast Asia and its rules of procedure.
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way To 25 nginsendou Fulygitimsiasnalnsziudedinm (Establish-
ment of Dispute Settlement Mechanisms) L&fvuadn “lunsddidldnmunlSiduoe e
iunsiamns Bidnsdadnalnsyiudoiinmilmnzay sadsmseyglanains Fmsude
FwmiAgatestunsianumsonidlingvhsd uasesimseondeusy g%

ndounisasslaaiouliiiuiloevddey 2 Usenis

U5en15usn; 9@ uninesin | n1sinungUnsedey Lagnansenduudu

” 44‘ 13 v Y a ”
9" Wludes “nalnnissyiudefinm

Fanginsendeudlafinisnanisanumneuasveuinveanalnssiudofinm
Fnaniliudegndla nefiiedu do 22 gowiii 1 1insssiudoinvluuiunveangdng
ondeuiililfianmztefinmlusswivsunaaininondouuadlissiuteinnla o §udis
(peaceful means)™®

adeulilledeninmszninsyanasssunnddynivesUsemaaundnendeou uiegaiels

nadnianile Tafinmdsarunsaseiuiulanigisnismiungdng

AIINgYeINsIEfutefinmsznitasema Ssflanuvaneuazyeulraiinaneegig
U

aansnnss J.6. Menills eanumsnedn “avufudelunsesusialuse
Jouioass luSeetongmue wieluSesmenades deviliheviegnuiiaonisersans gn
Uiasn1543en309G95 Nsliudsans vioufiasans Tngdnde™ srneuminednady fe

Where not otherwise specifically provided, disputes which concern the
interpretation or application of ASEAN economic agreements shall be settled in
accordance with the ASEAN Pratocol on Enhanced Dispute Settlement Mechanism.

® Article 25 ASEAN Charter

“Where not otherwise specifically provided, appropriate dispute settle-
ment mechanisms, including arbitration, shall be established for disputes which con-
cern the interpretation or application of this Charter and other ASEAN instruments.”

* Article 22 para. 1 ASEAN Charter

*"')6. Merrills, International Dispute Settlement, 5th ed., (Cambridge: Ca-
mbridge University Press, 2011), p. L.
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fvnszrisUssnaannsadnunesntiidy 3 Ussian nande definmmenguuny, e
Fwmmansidies uazdefinmmanadn’

1. dofinmmsngusne (legal dispute) vaneds dofinmussinndsiosende
ngmneuedosdielunsssiutefinm wu definmsuinainaruuansslunislduas
miammﬂa‘wmsizmwﬂszmﬂgg /N33O RNINNINY NUI8FILANWULN 199 AINTT
(justiciability) nanafe mssziutefivmszninsamalagyanaialiiivzifissnuiien
viseuuesinmy 1wu syglanainis (arbitration) wserna (court of justice) Tneymaatmu
dwsé’aﬂ%ﬂawmHizwdwﬂiumLﬁuﬁugﬁﬂumiﬁ’]ﬁﬁﬁaﬁw%ﬁwﬁﬁy&umm Feudefing
HNNUATNINA LN VLY

2. dofinmmisniades (political dispute) vuneds defivnndaddnwusdung
Tnfuludemausslonidulfdmdoveudazsana fefinmiduilinidudosdnsenuse
nsmuazseiUlng fduisionassiuteimmmenisitesdlnsendeudifisngvane

aaa= o

= = 101 £y Y a A [ v
WNIUTENITLAEN ﬂ’]ii%ﬂ‘Usﬂa‘WWW‘VW]’NﬂWﬁLlIENIﬂEJﬁumﬁﬁﬁ]ﬂllﬂlllllaﬂﬂm%%qﬂﬂﬁ'ﬁﬂﬂﬁ

% 6. von Glahn, Law Among Nations: An Introduction to Public Interna-
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" Article 15 para. 1 Protocol to the ASEAN Charter on Dispute Settle-
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" Article 9 para. 1 Protocol to the ASEAN Charter on Dispute Settlement
Mechanisms
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o Regulation 1#dluunufingunasinaudauinainngraienisluresUssmaannn
viudl vinbilidesedunszuauniseuiinishingumuneengudundunguunenielu vinli
aunsaussa inguszasdlun sl sinduuisngmneidusunissuieiuldlagonde
Regulation wsiviie s nszii Usrdvsnmdinafifnannalanisiuiueuve sanam
glsudedianunfussdnninilesy (Supra-national organization) mnewdeulszasdas
Fnvhnguuneiensuiiidnuassudeitu Requlation vesanamelsylddu lugduusn
Seauilunginsedouiiesenuuuesdnslitendeuannsafssiuraesulagursdauain
Ussinadndnandessnalnnssidumsaangranedifianmdsiuls egnalsii aruduly
namneoutrafntulden Welianeifeiiugunsnunduretondeuddnloeg i
aruduitusmnanailesnnnimengvane wenani Ysanaaundnendeudsiaduludn
ofUlnsuiniousuve ssemaaundn (equality of state) wasmdnnaslaunsnussians

aelu (non-interference) sndsusifinissSuresiondeuited wa. 2510 (a.a. 1967) nda
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161 vdnnnsssnandeaniousiudu (Common values) vesUszimaasndn viefiduias iy
ludle “Gaondeon” (ASEAN Way) Faumnsnsananamelsuimizudessussmaumiuiiuuay
wannan (The European Coal and Steel Community: ECSC) 1fiaanusidussdnisinile
Sguuewsn

dwungrneusiuuy §Anwlbiiusisedisdslunisiiendouazendong g
winvulunsuidgmamiliidudunissudeafureangnasiunisdonngrng wingll
faniiduargslavsamaaninendou vadidenndastundnmsliwmsnuesianisnislu
nawiiy nsvinlngunasilunistinduuiingnuneduie nnmlneaianimadnsaina1iain
\n3esflonlifiuszansnmdemdudsiiliauaisedadedmiunsnunguussmaluszdy
Usznaudadiamumennufiasiannenuduiuslfuuiiuiub i

¥
[N (%

« = = & = & A g v
Aany sudyanlusesnisidenngruieialueiesdiendululangalunis
U iRdmiuenteu wenanlassasian1saniunuvesendeuazsuigliinieudya
Wi fauandeanianisiansngunaesylnevesUseimaaundn nsviu dAnwidianuiiui

madaihnguunelenguiilusydyardnduazdeddsunsuiletedadesunssenis
Fadndausznisusn. Jetndoduinainniseyifiniseydaan

dmutedndessznsusnlulssiudosniseyiinsmueydyyvesdssine
audnendeu gAnwndlfjmidissmaaninondoul dsundasnliva foRve g u]
oy (Monism) wsednsln mﬁaﬁ@miﬂammﬁmﬁﬂﬁuuﬁmgwmamuagﬁmmﬁf’u
goudniudeshnsinviuazeninnguneeyiinsienaunungmneanelusoiusnsd
naviiy Ysadudlgmiwiesssuinanmseyiiniseudyanresendeunanaiuuansig
e daldnanliudriendeuimualinunilflunisiefonwndangy uiuseme
am%ﬂmL%&Juﬁ@ﬁuﬁauﬁlﬂ%mmé’ﬁﬂqmﬂummmmmwé’ﬂ124 vinlildanansasuussiula
TIusamaaudnendourzianuuanalunwdinguidieds sadeddesdienen

undayeiRannn1wdinguunduniwnun1sueslssman uLa e za11 S0 dd sl U N el

vosnguuneenjUldasuiiumsaliiieds anuvainuatemanwidinarududedniug

4 o ~ a aa A ¢ a s 1 & Ao v
mwawglumgasmmm, 1alde, NaUlud wasdenlusimnuunninunls

@ @

mwvsngudunimssnisvesau nszuy Aldunrwwnisiudnusesddllaldunsiae

PInUszariunnlain



199

Uszmanendouiideatinaiuay fanwiiiuanaisudlyng nsendeuliinisifiuiu
mwildlunisienu lneasnwdangulugiugaiuiildlunisiaundnliduda wlid
Msifiafunsdminsasendeusng S]Iumwwwmwawmmam%ﬂa%%uﬁqﬁu WA
Timssusesmmugndewasiundsinvillunwswnsvesaundndananlidainugnsios
windteuiu (equally authentic) fushundsdnriiduduniwdingy Tun1sd Yseview
pfpusndusosiimstafiosinagiBomymanmmansvosssmeaaunine o uitomn

eV nihSe uSeauanTRde uANUg R luNITLUAN 1Y
Fadndauszmsnass nsauAuMUURnueudyalneUssrntewdeu

aalananalinaringdnsendeuiinisueunungdrunaliuiavisnisendeu
(Secretary-General of ASEAN) fudnsaaaeuniseyiinisaauanassng 4 vesendeu
paenIUaLe MNeNUUTEITdeTiuszansenendeu nalndnanagiieuliiiuine ey
spnindednuaizianzresnguue szt semaLazunumisnduvesondeulunns
uaulissmAa BN fiRmaiusnsdl nswiu nalnmsduiiusuresaidnisendou
Fanamilaiusvansnmlums foRusessla dufu Weldnsufifauendyailunis
donngruneifululfegauviaots fAnwuiuaunisuilungUnsendeuiiefiudusaun
LaY1N150 LT LABUDNIINAINITANTIVADUNITALTUII UV IUTENANITNLALE?
\avBnsendeuaualsaeuau (INQUIry) famgdadeivinliuszimaaundnliamsoujua
puusnsdlaBndae Bnssuthsdulsdenirenseonnguunseyiinsdmiuussme
aundnendeu nedAnwviimuitavisnmsewdeuaualsiounalunisianuiiuiusi
(recommendation) fletaeindeuarudnguassaunaunnondeu og1dlsfa winnis
aaummmLaszn%mimL%uwudmﬁhjaaﬂﬂawmaay’i&mimawismﬂam%ﬂﬁ?uémaam
\JuszezinauuiAuauads (Unreasonable prolonged) wdelsieyiAnislaglsifinguad
auals 1au3n1sedeuasnesnfeuffiddnvandunistifuegsdon q Wilsema
auBnondeuufofinin iwu enalunsdifanaustlenifssanaandniuagldsuanns
\Aoutenad il wmsnisiananfaunisiiisdlonifsmmaanninendouay iy
mnmsdeudoiaiidengunasrinisdafuwiingunevesUssmaandnsuiieituiile

[

paunurannshlnsnissnanisaeludwduidvesendeunsely
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Yy o v a . & v
YAVAVDIUTLNIINEIU. N1FFHIVDAIIU

[

Wuundegiasnissuungvunesenitslszimadugeulnaiunsanaveaiuly

audyala nsziu Adleineranuisandeanuldnnses dmsuluvunvesendeu n1s

v
04

muuaudsdeanulue udyaitugasdunisnssihifuaelutn wavevdwmansenuse

v Y

N U 1

anuddlalumsdnlunAeydmyan og9lsna misfisﬁaamu”luﬁaaﬁsﬁ’miai’mqﬂizaqﬁl,l,as
Anusjeneveseydnyangeuvililsegies Weflansanis faquszasduazanussmneves
oudyaluFesnaidenngminedsfosnslivssmaaudne ndeutngunasilunisiden
nguugllldidunisanslulssimaaudn dngussasdainanTadennan sieludaesin
Usanaandnliannsosoaniludeddn 4 ludesiideatungunusilunmsdenngungld
iy nssedoanuihagliligainiziemweudyg Hudu edlsta ganwudiuindari
vosmsnateanuiinanliihazsmdsnsiiuaasiaa (interpretative declaration) s
ANUTNEYB AL AEIM e Yda ilFUsEmAaINnenTuansavidLaaite
%LLNMWWMEJGUaﬂauﬁ’zgzywmmﬁﬂizmmam%msﬁﬂalﬁ U AUNNIETBIATT “AnTudi
\Anazudia” (locus delicti) Fadunihilvesnisinrmgainzifemungmneiensy Gyl

ynsasIEluas udaly

3.3.2 anudulUldlumsinldinrsfianunguaneionsuvesenewiu
dunileduneniu

'
[ < o a (%

dwmsunisianunguungionjuliiludunisduientu §Anwiiuaunas

Y

a v v I

NUNIUAMUNLNEaLLAsUTEANS A MYenalnnisseiutainmaunile gluisars DSM

Y

ielanansaunanusulduningussasdvesngrunaiensulusesnistnduuiangvungle

RN PN

nalnmstnfuniingmnefeinsesdovesetaniglulsewmeaundn fatugnd

Y

wififnsnginasinstatuuisngrinesmiitmuelilungrunetensuludduusniadu
manslurewszsinaandngsfiansanadidesduszneusisUszina 93908 mnendeu
Gonltngmnetensudsuaniiiusydaandenazdosiinseyiing wazngvuiodemany
yBusniuUsuunailnenssgendungmneeyiints lildeydyan nsvdu mefnrugaine
\Refdeudosiilifiaanunsuaiiazanisjimneveseydgyndud iy Jausfanuunndig
syninediiislunmisiinauaes Civil Law way Common Law ssfiegunn manieluves

ke = A U 1

Uszmaundnidnludesdaionannisswduiieldlunisininungmuneenulaeiang



201

a

081981 nsdilsdiandngasa (bona fides) ilelailiinsAnnungumneiensiianautan
UszmarauazliaonndesiuaiusevnslunisyinlingnamiSusunisduidsafuile
Usslominnnisindeudieiasluendeou Bnsidululddnusenmilslunsdgliaaly
seauneludseimagafouuiniasudulunisiiniume nsdaiiwuinisdunisiniig
(quidelines for interpretation) Tnansusnuimidetuseninslsemaaudniiionnanseu
wumslumeifedeiaan’>

dmsunsinuluszaulssanay nsaruaunisinnunguuieengUlily
Sunilsdudeafugemdunisussaingusrasdresnguneionsy nazdu nalnnissziute
finwludosmsiniuauiizas DM dulsiaenadesiuinguszasddsndrnsilatin
\flosann Asansmananianudfuiunisssiudefinmmienisdiowagisnsseiudofinm
falaifidnumemmainis Snsenisfiaulastomaveseygilagainissifesiuduney
vosmsinwmieidenou SneygTanaimsiiuinainnisudstasenined fimmshlsd
dnwazdansm (ad hoc) winmsfinnuveseyglagainisazendengmuneidunieaile wa
psnngihifdnvuronsenaiilidnnisuagnginasilunisinusrusasdusaliinn

PPN

auduennmld wenaniigilifidslasuuseiuiussmaginimazeeusugunalunis

Aanuvetayglanainis Aty gAnwiuaualsiinisdndiesAnsidmiidauid

dnwazmanannis (justiciability) wazifussdnsans (permanent) tnelunsig@nwndiuin

mMadnssesrnsgiivivfaungrineengliuliTuludeswilunginsendeu wiaiuise

[y
1w =

fefsuldlag 2 foanng nanfie
Yaanuilel n1snefensHivinniaumunsEITane

1o 24 wisnginsondeulisunalunmsdadinalnnsssutofinmeaunsians

v Y a

nzld namee nsrasatunils 9 amnsadnsinalnnsssiute RN INaNIZATIA1T03

putedld Fnstianunsainusuldiunisnensesdnsgdvinnfanunguuneenlluges

[

nsiennguuelaiiuiu Inenisiuualilunguneiensuitssmaaune wdeuy seasd

v '
U U L3 = Y A

szdnisasdnsfinihfifanudeUszneuludeddeaviey (EXpert) luisosnsdaiuuma

nguuneg Wivimthnaauauiievesamziielunguuneensy weussmaauidn

25 o o L “ S 4wy
fnsdnd 1530uMas, | ununvasmaiilfunlatluiliedgusvnnuasug-

Aaowdow,” Nsansngmnenindaumataniuaznsaisswinasemne, (2555), u. 65,
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s duindeadouaghitulainamsefnruanuunevesdesdliasgsgnies dfnyiiu
38t ululdasdumeUfun Snnamnedeuidenldnguuneensudseaniilu

v [ 1

oydya WeustmaauBnuanseeniensuseugnyniiuaueydyaideniewinduin
Usuineau1dngeusugrunalunisfiniueesesdnsainanlaelidniudowdlungins
pudsuiiodrelousruaeivlnglunemainsvesnuiiiodassesdnafntiifanudad
anvazmiloSgRaduaaannnglsy '3%‘miﬁmﬁ]QLﬂumiz%umﬁmLﬁmmﬂmﬂﬁﬂgmmmaﬂ
suatulmifenadosdedinsdnsgiisrunafinuiulninnedsly udluamuduaiomdy
il mnengraneonslatulmianansadmuslvogaeldsmiaresesdnsdiisiua
AanuiAndaiogda
"“J%ﬂ’]ﬂué“ﬂwmzf‘nﬁ%mmﬁama?J"Nu'miuau”ﬁgfg%ﬁmﬁ’uﬁw%wwwwaﬂ
andszennf Satnfinisdais “aagnssunts” (Committee) awizeudnyaniu wu T 34
wiseydnyieiiednsuesauiinis (2006 Convention on the Rights of Persons with

Disabilities: CRPD) rwualsinnsdndinmznssunsindednsauiinsdalsenaumie

aa

Ensanandiduiduaein e sanienums JUanuiusnsd vise lunsdiidinng

Y 9

v
v v

Jada “mrasewinsUsana” (International Court) Zulee a1awuan 6 AU G

anUszrmAainsenguuienzia a.e. 1982 (1982 United Nations Convention on the
Law of the Sea: UNCLOS) &siinsressenangmunensiasswinedssnaty

YOI, N13TARIBIANTHAOWIARANUTUIN

Yo 25 wisngimsendeuthiauedesslilszmnaannsadnsanalnnisseiu
Fofinmilmnzaniudoinmusazussanls doundmnanasvioulidivideimivesondeu
fadufuinalnnisssiudefinmisuiiogidlfmneautuiofinmynuszion Tudosnis
Fanunguneengufituientu nsdasesdnsdinifiinungmneionsuludnuay
il fAnwiuiiasdasslusuuuures “aagfssawsisUsssanendou” (Court of
Justice of ASEAN Community) ansiegsusinuumesaayfsssuuvisanninglsy Fanisiuil
gouvilvinsAmnungreiengUludesmsdniuwisngrnevesedouduennmliogs
w3 iflesaniimaussmnauimiieruaunisinmunguneluduiian naedu suuuy
voseaanneildzusnalunisierunanlaseisanamelsudaiuosnianiess
mnendulsvasdagdanmalssnaludnuasdanandsenadululfenagdng uinng

aelaugruvesulnemaliiralszmauldunafinunguueaznna199INN155 iUl
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finmnenisfosdaduFesgoulmuaznssnuseauidnveside oy (ASEAN Way) Tu
st gAnwiui esmeiiiululfinnsdunisdadamayssmaugiisunafaungine
nU IneMMuATaUEIUIIVRIAIAUTENANLAAIINNITHAAIBBNTIN1STUEBUYNNNTUAY
IngUsginaaunnondouilusig Usenened Auuisn1svesiagisssuseninassine
(International Court of Justice: ICJ)
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unid 4

unasluazdalauauue

a

msdafuuisngminedumansiduiusiuanuaigusosmeanismnismded
seniUsswanasiiimuinsegiadunadn lussnisUsemaauBnanamelsy ngunaeinis
dnfuwdingranegni i usundsduiondu ileusslovidensdadmainifervesanam
(internal market) uazsessunisindeutheas (free movement) siwunmsdsnanndulaiinty
Tuuszimaauinondeu suiluwaunanaudilainnishildnguuneunsvessisuszinemy
annsnasusuesUlnevessenulily nsedu anmmsaifindnanedenudsuuadluiiol
aenfuiunsinafusunuuvesUszriauendeu tnlanizee1ads lunsdlfiosdusznay
sstsznaldiAntunelinsuansanunazauBusongnyniuauvesadyn wiuwan
Mndfmgdslififlamedndunganeaziiia dwnalissinaandnendeugnnszdulisndios
faurnstafuuisnguaneiidisanfiotu  fefAnunagldvinisagunanisdnyiuasli

Tovauouurld Awioluil
4.1 unagy
4.1.1 unaguineaiumsidennguunelusesazilinvesUszmaaunInandeu

AAnwInudn n1siinaiugusuuveslszvinuaideudmanssnudanisiden
nuaneluafazifavesUssmaandnondouusasUssmaeehadiodifny nsvdu 9A5e9
Usemaandnendeudsasuansatusenlumuusngmneneluvesssmaiiy q e iJunald
Wadgmdany 4 Ysens loun

a

Uszn1susn vaiinuiamsidennguaneluanazila finwinudn nsidennguung

Y

o

TuUszmean@nendeullladnlesegiussuungmneduddey lussuungwune Civil Law 4
WissUsanedulniide, Beauiu uaglne whduiidnguusarednuaidnusiduveifauinis
Fennguane dawluszuu Common Law AfAsalusifiesusemaioasinduiiannsaadied
finnnwdsnanasimsidenngrnemelivannagnituresifimnuimaluadnou (doctrine
of stare decisis) dsa luendeuiadifios 4 Usemedrsduhduiinisdennguunedugius

nnguane (Tule-based) vauzdisn 6 Useinaddhifanudaaunazuduou Tussfufiaznanld
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Indungenae 3nsidennguuiedsegaieldunuimvsseaniglulssna laefiuszine
aUTudNT case law egiing dauuglumsamian, Weousng uazunade wiaglifindngiunis
donnguine usfidanaynitumangmnesingy vazfianuaziuye iusngrdngiunsiden
npraneusiegidla \umelinadenngrunetusgiunafifisuasiruafiveseafiiarsanad
\Huddgy

Usznnsiises annudraivesganiziien ludagdy gamzifieriunuuseima
vaugnultluafazifindeguinds 7 Ussian udaguszsiamanunsaunldiiielfannsaden
nguaneluusiasnsdiliegamngan egelsiniu dinwindunuin Yssinaaundnendeudsing
mslfannaieiluafozdiadios 4 dssnmiy

QﬂLmzLﬁﬁJ’JUSELﬂV}LLSﬂﬁa "ﬂg‘mmstuaqamuﬁﬁLﬁmmiamﬁ@" (lex loci delicti
commissi) Faduganzifeiilasuammionnagldsunuseniuinnianluniaziia dnnsld
uluusemadulnide, HaUTud uerdeauny Tauiesemaiildgainiziisimundn Double
Actionability nanalénnguunevesaadifiannisazdin (lex loci delicti commissi) sy

ngenaainaliusinguunesenitsenaknunafuanalusesasilinveUseinAaNBno e

]

'
laaaaada 1 =

aedl3AA dfnwinuin Ussimaaundnandeulidiiisnuwuueulunisiianuvuieves “annu
FAaazda” (locus delict) wenainid rwsuiniieaziinuisuszan uieaniunisaliid
foriaazavnensdl nsliuddfivsanuiiinazidadugainzifndenayilinisidenngmnelin
AnuNsEaRulilannsasnenugRsssiliungnsilldednsmunsay
wnzielsznviassie “Double Actionability” geunngiAawasdeimunlss
madeddonnguieasmanngrnevesanuiiinnisazidia (Iex loci delicti commissi) uas
ngvanevesmanfiansanad (lex fori) ndeuiu Fsuszavtymorannlunisufua lnsanie
nsdifingminevesanuRTiAnnsazfinLay Y MINEYRIMATIRANTANATLNIINTEUUNYMLNET
uanineiu geumsAssamiliiulussmaaninendeuiilészuungrane Common Law

o

Vaviue wenanl Ussmelneddlasudninaainundnnisasnanuazihundygadugainiesiied

L%

Tundiazidialu 1051 15 wszsrwdgaAivhenistaduuisngmuny w.e. 2481
annziedUsEavauie “nguanefivanzauduazida” (The Proper Law of
Tort) gainnziiensesiiadeduifisananunseaawesganiziierdesuszianusn vliea

ndudesadriisnsidonngrinelaemilsiedadesis 4 lwlusensdaly (case-by-cases) rna
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fg1naiasauitluafdinanusngesduseneunussinalusesdu o Amanzausazlngda

funisasdienseldiiiedls ngrunenmunzauivazidadsuusivasuluaudeifioasudaznsdl

e

Juagfunafidavesifinine vilfgainizievssianiliamisoduasesnnnuaianung
(predictability) vesgnseails eehslsin ndnunasivesUssmaiiaUTudlauuansiiseging ulfay
THaaneifessamiioaiu urffinnsivusveulunegieinirsuagUssLanueagainiziiedd
Inagaiunisazdialilvmanansanneunisidennguuig

inzieIlseiamgavinede nsld “ngmnedquasuiuvesgnsdl” (law of
common nationality) dsl#ueluvszmmdsauusintu nziessaniifuganizien
soauldunun grinevesaniuiifiAanisazida (lex loci delicti commissi) Liesandszina
Aueuuiuilunsdignseiasndauasi femeidymfidenuuvisassine nsldngmane
azfindvaumdonilignsallaldngrunefinuduinsanniign

Usznsitana msidennguuneilisenndesfiudnuazvasannuiuiaiiioaziiia
dAnwmui Ussimaandnedeudouimusgameiiedluafazdisliifensonden uaziige
imzisadanauiuldtuafiondannnsd nszdu illeRasanszuungranesvesusina
aundnedou nevsfuimuinsmadsauiineliiAsmusuRniioazidaguuuuln 9 Afany
adududeunistoifiantanntu vildarusuinfieasfiinvesuszmaaindnondeudaiy
uansnsuseiifodndy uazdoudimanssnufoANIINZ ALY

Useinaitldszuunguane Civil Law Swdninasiialdvesenuiuiaiitoasiie
(general principle of tortious liability) \Juunaysvialy (lex generalis) finseunguainy
demesudunaunannsnszyinaslevdeussumiauae vinlsinusuiiaaa Civil Law 4
vouiniinsrnegnann nsdifenannduldusnglu Common Law iflesaindifiugusnain
nguingaziinuesUssinadinguiiidnwauziawiziSes (Specific types of tortious liabilities)
Juogfulssiamuasnisnszyi (Cause of action) uazdlignfintuauiia (fault) wasely vinls
deiinnsviazidafifosdusznousssemanuiieaseninsngraneazisinves Civil Law uas
Common Law geunzifewiludausiazyssimadmunlfgoulsamnsathunliiiiouidosiuld
JEHNE
dmsunsalmusuiiavesunedismnnisyhazifinuesgnine (employer’s vicarious

liability) \Judlymddg@sldsunansznuainnsiadeudies esainanuduiavesunedig

o
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AleAinanN1INTEyvesiiungded uiifinnANudIRuSIEnINUIeIaranI il
pnudenie lngndniad ANUFURAYeILIEdNaINNIINIEveIgnieduduausuiinlag
wwsensn (strict liability) wenaini NOUUEaLEATDIa1ILATIEAUINEIA M UALIAUSURA
wuileseuludayanagisrunatifutymddude vilianuddyuosdyyifiussuly

=

nraneazavesaasisnuInannudIdyas og1alsne gAnwimudn nguueaziiinues
fupyruariaUudnduimunlianuiuiavesusdradunnuivisfeguuiiugiuuesde
duilugruenuiia (legal presumption of fault) vinlunedsillenafiagngasiuanasuianu
ﬂaﬁma*‘uawismﬂﬁ”’aaaﬂ

nsindeudeiaivesduindedinanoninuiuiiaiiienuds s dudilil
Uaanste (product liability) Snde d@nwnuth fugruanuiviavesusamaaudnondely
nseliAputsumnsnsfuDgsmn fugaUssinaduye, e, Goaun wasussmanauludly
nsdifienudenisiinindudunsyssnnindudidinualildanusuialaeasanda (Strict
liability) vauzivsemadivdormuslifinrsanenusuiauuiiugiuauia (liability based on
fault)

dmsunsdiandemeiiioazidin Wumanadnusznmsniaivilinsdennguanelu
serhaUszmaodoud dosldiunmsiinsandufiiay eannnsivuadndeneideaddny
(punitive damages) fiusunmuendenie wazdeanuaniiunndsiusgrunnluszuungmang
Civil Law waz Common Law f@nw v Tonalunislésuandemeniaadneiugdlaliiaa
forum shopping @slaldidesfiussaanendeufissvasd uenaini nisfinuasudemends
atlmududuussiiuiifedostunguneifsaiuanuasuiseudes (public order) vesUszina
auBnonduuraudnie

Uszn1sgatine Jggwn Forum Shopping nvsazidiafifiesdusznausnaseimagen
mngdsnsfingransvesUssmannnimissemaduifedestunisasiindu wagdeudu
sssumogiesiingrinsazidiavesusazsemaandnondeudonilonafiaz Tyl iunndnaiy
vilvignsdidenilviaueniunmanldngmnedulssloviniauian ngunasinsidennguane
Jaadstuilelimaanunsaldngranevesussmaiifendestafuiunishandaldeamnyan
flan navtu madonngumnefidasioussBafnogifuszuungraneneluresudasssnadey

v a 1 ]

Tlanunsaudlatgym forum shopping ¢ visdsdudazdnasulfnndymidenainuindadu
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\Wasnlananaziinesdusenaudausemanuinaunsiadeudewaslue i gAnwInud
Lidngunasinmsidennguuneves usazUszma’ aziaundusindisdls winluaiunsavilia
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31.7.2007 EN Official Journal of the European Union L 199/40

REGULATION (EC) No 864/2007 OF THE EUROPEAN PARLIAMENT AND OF
THE COUNCIL

of 11 July 2007

on the law applicable to non-contractual obligations (Rome I1)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN
UNION,

Having regard to the Treaty establishing the European Community, and in particular
Articles 61(c) and 67 thereof,

Having regard to the proposal from the Commission,
Having regard to the opinion of the European Economic and Social Committee_(*),

Acting in accordance with the procedure laid down in Article 251 of the Treaty in the
light of the joint text approved by the Conciliation Committee on 25 June 2007 _(?),

Whereas:

(1)The Community has set itself the objective of maintaining and developing an area of
freedom, security and justice. For the progressive establishment of such an area, the
Community is to adopt measures relating to judicial cooperation in civil matters with a
cross-border impact to the extent necessary for the proper functioning of the internal
market.

(2)According to Article 65(b) of the Treaty, these measures are to include those
promoting the compatibility of the rules applicable in the Member States concerning
the conflict of laws and of jurisdiction.

(3)The European Council meeting in Tampere on 15 and 16 October 1999 endorsed the
principle of mutual recognition of judgments and other decisions of judicial authorities
as the cornerstone of judicial cooperation in civil matters and invited the Council and
the Commission to adopt a programme of measures to implement the principle of
mutual recognition.

(4)On 30 November 2000, the Council adopted a joint Commission and Council
programme of measures for implementation of the principle of mutual recognition of
decisions in civil and commercial matters_(°). The programme identifies measures
relating to the harmonisation of conflict-of-law rules as those facilitating the mutual
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recognition of judgments.

(5)The Hague Programme_(*), adopted by the European Council on 5 November 2004,
called for work to be pursued actively on the rules of conflict of laws regarding non-
contractual obligations (Rome II).

(6)The proper functioning of the internal market creates a need, in order to improve the
predictability of the outcome of litigation, certainty as to the law applicable and the
free movement of judgments, for the conflict-of-law rules in the Member States to
designate the same national law irrespective of the country of the court in which an
action is brought.

(7)The substantive scope and the provisions of this Regulation should be consistent with
Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the
recognition and enforcement of judgments in civil and commercial
matters (°) (Brussels 1) and the instruments dealing with the law applicable to
contractual obligations.

(8)This Regulation should apply irrespective of the nature of the court or tribunal seised.

(9)Claims arising out of acta iure imperii should include claims against officials who act
on behalf of the State and liability for acts of public authorities, including liability of
publicly appointed office-holders. Therefore, these matters should be excluded from
the scope of this Regulation.

(10)Family relationships should cover parentage, marriage, affinity and collateral
relatives. The reference in Article 1(2) to relationships having comparable effects to
marriage and other family relationships should be interpreted in accordance with the
law of the Member State in which the court is seised.

(11)The concept of a non-contractual obligation varies from one Member State to
another. Therefore for the purposes of this Regulation non-contractual obligation
should be understood as an autonomous concept. The conflict-of-law rules set out in
this Regulation should also cover non-contractual obligations arising out of strict
liability.

(12)The law applicable should also govern the question of the capacity to incur liability
in tort/delict.

(13)Uniform rules applied irrespective of the law they designate may avert the risk of
distortions of competition between Community litigants.

(14)The requirement of legal certainty and the need to do justice in individual cases are
essential elements of an area of justice. This Regulation provides for the connecting
factors which are the most appropriate to achieve these objectives. Therefore, this
Regulation provides for a general rule but also for specific rules and, in certain
provisions, for an “escape clause’ which allows a departure from these rules where it
is clear from all the circumstances of the case that the tort/delict is manifestly more
closely connected with another country. This set of rules thus creates a flexible
framework of conflict-of-law rules. Equally, it enables the court seised to treat
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individual cases in an appropriate manner.

(15)The principle of the lex loci delicti commissi is the basic solution for non-contractual
obligations in virtually all the Member States, but the practical application of the
principle where the component factors of the case are spread over several countries
varies. This situation engenders uncertainty as to the law applicable.

(16)Uniform rules should enhance the foreseeability of court decisions and ensure a
reasonable balance between the interests of the person claimed to be liable and the
person who has sustained damage. A connection with the country where the direct
damage occurred (lex loci damni) strikes a fair balance between the interests of the
person claimed to be liable and the person sustaining the damage, and also reflects
the modern approach to civil liability and the development of systems of strict
liability.

(17)The law applicable should be determined on the basis of where the damage occurs,
regardless of the country or countries in which the indirect consequences could
occur. Accordingly, in cases of personal injury or damage to property, the country in
which the damage occurs should be the country where the injury was sustained or the
property was damaged respectively.

(18)The general rule in this Regulation should be the lex loci damni provided for in
Article 4(1). Article 4(2) should be seen as an exception to this general principle,
creating a special connection where the parties have their habitual residence in the
same country. Article 4(3) should be understood as an ‘escape clause’ from
Article 4(1) and (2), where it is clear from all the circumstances of the case that the
tort/delict is manifestly more closely connected with another country.

(19)Specific rules should be laid down for special torts/delicts where the general rule
does not allow a reasonable balance to be struck between the interests at stake.

(20)The conflict-of-law rule in matters of product liability should meet the objectives of
fairly spreading the risks inherent in a modern high-technology society, protecting
consumers' health, stimulating innovation, securing undistorted competition and
facilitating trade. Creation of a cascade system of connecting factors, together with a
foreseeability clause, is a balanced solution in regard to these objectives. The first
element to be taken into account is the law of the country in which the person
sustaining the damage had his or her habitual residence when the damage occurred, if
the product was marketed in that country. The other elements of the cascade are
triggered if the product was not marketed in that country, without prejudice to
Article 4(2) and to the possibility of a manifestly closer connection to another
country.

(21)The special rule in Article 6 is not an exception to the general rule in Article 4(1) but
rather a clarification of it. In matters of unfair competition, the conflict-of-law rule
should protect competitors, consumers and the general public and ensure that the
market economy functions properly. The connection to the law of the country where
competitive relations or the collective interests of consumers are, or are likely to be,
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affected generally satisfies these objectives.

(22)The non-contractual obligations arising out of restrictions of competition in
Article 6(3) should cover infringements of both national and Community competition
law. The law applicable to such non-contractual obligations should be the law of the
country where the market is, or is likely to be, affected. In cases where the market is,
or is likely to be, affected in more than one country, the claimant should be able in
certain circumstances to choose to base his or her claim on the law of the court
seised.

(23)For the purposes of this Regulation, the concept of restriction of competition should
cover prohibitions on agreements between undertakings, decisions by associations of
undertakings and concerted practices which have as their object or effect the
prevention, restriction or distortion of competition within a Member State or within
the internal market, as well as prohibitions on the abuse of a dominant position
within a Member State or within the internal market, where such agreements,
decisions, concerted practices or abuses are prohibited by Articles 81 and 82 of the
Treaty or by the law of a Member State.

(24)*Environmental damage’ should be understood as meaning adverse change in a
natural resource, such as water, land or air, impairment of a function performed by
that resource for the benefit of another natural resource or the public, or impairment
of the variability among living organisms.

(25)Regarding environmental damage, Article 174 of the Treaty, which provides that
there should be a high level of protection based on the precautionary principle and
the principle that preventive action should be taken, the principle of priority for
corrective action at source and the principle that the polluter pays, fully justifies the
use of the principle of discriminating in favour of the person sustaining the damage.
The question of when the person seeking compensation can make the choice of the
law applicable should be determined in accordance with the law of the Member State
in which the court is seised.

(26)Regarding infringements of intellectual property rights, the universally
acknowledged principle of the lex loci protectionis should be preserved. For the
purposes of this Regulation, the term ‘intellectual property rights’ should be
interpreted as meaning, for instance, copyright, related rights, the sui generis right for
the protection of databases and industrial property rights.

(27)The exact concept of industrial action, such as strike action or lock-out, varies from
one Member State to another and is governed by each Member State’s internal rules.
Therefore, this Regulation assumes as a general principle that the law of the country
where the industrial action was taken should apply, with the aim of protecting the
rights and obligations of workers and employers.

(28)The special rule on industrial action in Article 9 is without prejudice to the conditions
relating to the exercise of such action in accordance with national law and without
prejudice to the legal status of trade unions or of the representative organisations of
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workers as provided for in the law of the Member States.

(29)Provision should be made for special rules where damage is caused by an act other

than a tort/delict, such as unjust enrichment, negotiorum gestio and culpa in
contrahendo.

(30)Culpa in contrahendo for the purposes of this Regulation is an autonomous concept

and should not necessarily be interpreted within the meaning of national law. It
should include the violation of the duty of disclosure and the breakdown of
contractual negotiations. Article 12 covers only non-contractual obligations
presenting a direct link with the dealings prior to the conclusion of a contract. This
means that if, while a contract is being negotiated, a person suffers personal injury,
Article 4 or other relevant provisions of this Regulation should apply.

(31)To respect the principle of party autonomy and to enhance legal certainty, the parties

should be allowed to make a choice as to the law applicable to a non-contractual
obligation. This choice should be expressed or demonstrated with reasonable
certainty by the circumstances of the case. Where establishing the existence of the
agreement, the court has to respect the intentions of the parties. Protection should be
given to weaker parties by imposing certain conditions on the choice.

(32)Considerations of public interest justify giving the courts of the Member States the

possibility, in exceptional circumstances, of applying exceptions based on public
policy and overriding mandatory provisions. In particular, the application of a
provision of the law designated by this Regulation which would have the effect of
causing non-compensatory exemplary or punitive damages of an excessive nature to
be awarded may, depending on the circumstances of the case and the legal order of
the Member State of the court seised, be regarded as being contrary to the public
policy (ordre public) of the forum.

(33)According to the current national rules on compensation awarded to victims of road

traffic accidents, when quantifying damages for personal injury in cases in which the
accident takes place in a State other than that of the habitual residence of the victim,
the court seised should take into account all the relevant actual circumstances of the
specific victim, including in particular the actual losses and costs of after-care and
medical attention.

(34)In order to strike a reasonable balance between the parties, account must be taken, in

so far as appropriate, of the rules of safety and conduct in operation in the country in
which the harmful act was committed, even where the non-contractual obligation is
governed by the law of another country. The term ‘rules of safety and conduct’
should be interpreted as referring to all regulations having any relation to safety and
conduct, including, for example, road safety rules in the case of an accident.

(35)A situation where conflict-of-law rules are dispersed among several instruments and

where there are differences between those rules should be avoided. This Regulation,
however, does not exclude the possibility of inclusion of conflict-of-law rules
relating to non-contractual obligations in provisions of Community law with regard
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to particular matters.

This Regulation should not prejudice the application of other instruments laying
down provisions designed to contribute to the proper functioning of the internal
market in so far as they cannot be applied in conjunction with the law designated by
the rules of this Regulation. The application of provisions of the applicable law
designated by the rules of this Regulation should not restrict the free movement of
goods and services as regulated by Community instruments, such as Directive
2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain
legal aspects of information society services, in particular electronic commerce, in
the Internal Market (Directive on electronic commerce) (°).

(36)Respect for international commitments entered into by the Member States means that
this Regulation should not affect international conventions to which one or more
Member States are parties at the time this Regulation is adopted. To make the rules
more accessible, the Commission should publish the list of the relevant conventions
in the Official Journal of the European Union on the basis of information supplied by
the Member States.

(37)The Commission will make a proposal to the European Parliament and the Council
concerning the procedures and conditions according to which Member States would
be entitled to negotiate and conclude on their own behalf agreements with third
countries in individual and exceptional cases, concerning sectoral matters, containing
provisions on the law applicable to non-contractual obligations.

(38)Since the objective of this Regulation cannot be sufficiently achieved by the Member
States, and can therefore, by reason of the scale and effects of this Regulation, be
better achieved at Community level, the Community may adopt measures, in
accordance with the principle of subsidiarity set out in Article 5 of the Treaty. In
accordance with the principle of proportionality set out in that Article, this
Regulation does not go beyond what is necessary to attain that objective.

(39)In accordance with Article 3 of the Protocol on the position of the United Kingdom
and Ireland annexed to the Treaty on European Union and to the Treaty establishing
the European Community, the United Kingdom and Ireland are taking part in the
adoption and application of this Regulation.

(40)In accordance with Articles 1 and 2 of the Protocol on the position of Denmark,
annexed to the Treaty on European Union and to the Treaty establishing the
European Community, Denmark does not take part in the adoption of this Regulation,
and is not bound by it or subject to its application,

HAVE ADOPTED THIS REGULATION:
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CHAPTER |
SCOPE

Article 1
Scope

1. This Regulation shall apply, in situations involving a conflict of laws, to non-
contractual obligations in civil and commercial matters. It shall not apply, in particular, to
revenue, customs or administrative matters or to the liability of the State for acts and
omissions in the exercise of State authority (acta iure imperii).

2. The following shall be excluded from the scope of this Regulation:

(a)non-contractual obligations arising out of family relationships and relationships
deemed by the law applicable to such relationships to have comparable effects
including maintenance obligations;

(b)non-contractual obligations arising out of matrimonial property regimes, property
regimes of relationships deemed by the law applicable to such relationships to have
comparable effects to marriage, and wills and succession;

(c)non-contractual obligations arising under bills of exchange, cheques and promissory
notes and other negotiable instruments to the extent that the obligations under such
other negotiable instruments arise out of their negotiable character;

(d)non-contractual obligations arising out of the law of companies and other bodies
corporate or unincorporated regarding matters such as the creation, by registration or
otherwise, legal capacity, internal organisation or winding-up of companies and other
bodies corporate or unincorporated, the personal liability of officers and members as
such for the obligations of the company or body and the personal liability of auditors
to a company or to its members in the statutory audits of accounting documents;

(e)non-contractual obligations arising out of the relations between the settlors, trustees
and beneficiaries of a trust created voluntarily;

(f) non-contractual obligations arising out of nuclear damage;

(g)non-contractual obligations arising out of violations of privacy and rights relating to
personality, including defamation.

3. This Regulation shall not apply to evidence and procedure, without prejudice to
Articles 21 and 22.

4. For the purposes of this Regulation, ‘Member State’ shall mean any Member State
other than Denmark.
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Article 2
Non-contractual obligations

1. For the purposes of this Regulation, damage shall cover any consequence arising out
of tort/delict, unjust enrichment, negotiorum gestio or culpa in contrahendo.

2. This Regulation shall apply also to non-contractual obligations that are likely to arise.
3. Any reference in this Regulation to:

(a)an event giving rise to damage shall include events giving rise to damage that are
likely to occur; and

(b) damage shall include damage that is likely to occur.

Article 3
Universal application

Any law specified by this Regulation shall be applied whether or not it is the law of a
Member State.

CHAPTER 11
TORTS/DELICTS

Article 4
General rule

1. Unless otherwise provided for in this Regulation, the law applicable to a non-
contractual obligation arising out of a tort/delict shall be the law of the country in which
the damage occurs irrespective of the country in which the event giving rise to the
damage occurred and irrespective of the country or countries in which the indirect
consequences of that event occur.

2. However, where the person claimed to be liable and the person sustaining damage
both have their habitual residence in the same country at the time when the damage
occurs, the law of that country shall apply.

3. Where it is clear from all the circumstances of the case that the tort/delict is
manifestly more closely connected with a country other than that indicated in
paragraphs 1 or 2, the law of that other country shall apply. A manifestly closer
connection with another country might be based in particular on a pre-existing
relationship between the parties, such as a contract, that is closely connected with the
tort/delict in question.
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Article 5
Product liability

1. Without prejudice to Article 4(2), the law applicable to a non-contractual obligation
arising out of damage caused by a product shall be:

(a)the law of the country in which the person sustaining the damage had his or her
habitual residence when the damage occurred, if the product was marketed in that
country; or, failing that,

(b)the law of the country in which the product was acquired, if the product was marketed
in that country; or, failing that,

(c)the law of the country in which the damage occurred, if the product was marketed in
that country.

However, the law applicable shall be the law of the country in which the person claimed
to be liable is habitually resident if he or she could not reasonably foresee the marketing
of the product, or a product of the same type, in the country the law of which is
applicable under (a), (b) or (c).

2. Where it is clear from all the circumstances of the case that the tort/delict is
manifestly more closely connected with a country other than that indicated in
paragraph 1, the law of that other country shall apply. A manifestly closer connection
with another country might be based in particular on a pre-existing relationship between
the parties, such as a contract, that is closely connected with the tort/delict in question.

Article 6
Unfair competition and acts restricting free competition

1. The law applicable to a non-contractual obligation arising out of an act of unfair
competition shall be the law of the country where competitive relations or the collective
interests of consumers are, or are likely to be, affected.

2. Where an act of unfair competition affects exclusively the interests of a specific
competitor, Article 4 shall apply.

3.(a)The law applicable to a non-contractual obligation arising out of a restriction of
competition shall be the law of the country where the market is, or is likely to be,
affected.

(b)When the market is, or is likely to be, affected in more than one country, the person
seeking compensation for damage who sues in the court of the domicile of the
defendant, may instead choose to base his or her claim on the law of the court seised,
provided that the market in that Member State is amongst those directly and
substantially affected by the restriction of competition out of which the non-
contractual obligation on which the claim is based arises; where the claimant sues, in
accordance with the applicable rules on jurisdiction, more than one defendant in that
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court, he or she can only choose to base his or her claim on the law of that court if
the restriction of competition on which the claim against each of these defendants
relies directly and substantially affects also the market in the Member State of that
court.

4. The law applicable under this Article may not be derogated from by an agreement
pursuant to Article 14.

Article 7
Environmental damage

The law applicable to a non-contractual obligation arising out of environmental damage
or damage sustained by persons or property as a result of such damage shall be the law
determined pursuant to Article 4(1), unless the person seeking compensation for damage
chooses to base his or her claim on the law of the country in which the event giving rise
to the damage occurred.

Article 8
Infringement of intellectual property rights

1. The law applicable to a non-contractual obligation arising from an infringement of an
intellectual property right shall be the law of the country for which protection is claimed.

2. In the case of a non-contractual obligation arising from an infringement of a unitary
Community intellectual property right, the law applicable shall, for any question that is
not governed by the relevant Community instrument, be the law of the country in which
the act of infringement was committed.

3. The law applicable under this Article may not be derogated from by an agreement
pursuant to Article 14.

Article 9
Industrial action

Without prejudice to Article 4(2), the law applicable to a non-contractual obligation in
respect of the liability of a person in the capacity of a worker or an employer or the
organisations representing their professional interests for damages caused by an industrial
action, pending or carried out, shall be the law of the country where the action is to be, or
has been, taken.
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CHAPTER 111

UNJUST ENRICHMENT, NEGOTIORUM GESTIO AND CULPA IN
CONTRAHENDO

Article 10
Unjust enrichment

1. If a non-contractual obligation arising out of unjust enrichment, including payment of
amounts wrongly received, concerns a relationship existing between the parties, such as
one arising out of a contract or a tort/delict, that is closely connected with that unjust
enrichment, it shall be governed by the law that governs that relationship.

2. Where the law applicable cannot be determined on the basis of paragraph 1 and the
parties have their habitual residence in the same country when the event giving rise to
unjust enrichment occurs, the law of that country shall apply.

3. Where the law applicable cannot be determined on the basis of paragraphs 1 or 2, it
shall be the law of the country in which the unjust enrichment took place.

4. Where it is clear from all the circumstances of the case that the non-contractual
obligation arising out of unjust enrichment is manifestly more closely connected with a
country other than that indicated in paragraphs 1, 2 and 3, the law of that other country
shall apply.

Article 11
Negotiorum gestio

1. If a non-contractual obligation arising out of an act performed without due authority
in connection with the affairs of another person concerns a relationship existing between
the parties, such as one arising out of a contract or a tort/delict, that is closely connected
with that non-contractual obligation, it shall be governed by the law that governs that
relationship.

2. Where the law applicable cannot be determined on the basis of paragraph 1, and the
parties have their habitual residence in the same country when the event giving rise to the
damage occurs, the law of that country shall apply.

3. Where the law applicable cannot be determined on the basis of paragraphs 1 or 2, it
shall be the law of the country in which the act was performed.

4. Where it is clear from all the circumstances of the case that the non-contractual
obligation arising out of an act performed without due authority in connection with the
affairs of another person is manifestly more closely connected with a country other than
that indicated in paragraphs 1, 2 and 3, the law of that other country shall apply.
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Article 12
Culpa in contrahendo

1. The law applicable to a non-contractual obligation arising out of dealings prior to the
conclusion of a contract, regardless of whether the contract was actually concluded or
not, shall be the law that applies to the contract or that would have been applicable to it
had it been entered into.

2. Where the law applicable cannot be determined on the basis of paragraph 1, it shall
be:

(a)the law of the country in which the damage occurs, irrespective of the country in
which the event giving rise to the damage occurred and irrespective of the country or
countries in which the indirect consequences of that event occurred; or

(b)where the parties have their habitual residence in the same country at the time when
the event giving rise to the damage occurs, the law of that country; or

(c)where it is clear from all the circumstances of the case that the non-contractual
obligation arising out of dealings prior to the conclusion of a contract is manifestly
more closely connected with a country other than that indicated in points (a) and (b),
the law of that other country.

Article 13
Applicability of Article 8

For the purposes of this Chapter, Article 8 shall apply to non-contractual obligations
arising from an infringement of an intellectual property right.

CHAPTER IV
FREEDOM OF CHOICE

Article 14
Freedom of choice

1. The parties may agree to submit non-contractual obligations to the law of their
choice:

(a) by an agreement entered into after the event giving rise to the damage occurred,;
or

(b)where all the parties are pursuing a commercial activity, also by an agreement freely
negotiated before the event giving rise to the damage occurred.

The choice shall be expressed or demonstrated with reasonable certainty by the
circumstances of the case and shall not prejudice the rights of third parties.
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2. Where all the elements relevant to the situation at the time when the event giving rise
to the damage occurs are located in a country other than the country whose law has been
chosen, the choice of the parties shall not prejudice the application of provisions of the
law of that other country which cannot be derogated from by agreement.

3. Where all the elements relevant to the situation at the time when the event giving rise
to the damage occurs are located in one or more of the Member States, the parties' choice
of the law applicable other than that of a Member State shall not prejudice the application
of provisions of Community law, where appropriate as implemented in the Member State
of the forum, which cannot be derogated from by agreement.

CHAPTER V
COMMON RULES

Article 15
Scope of the law applicable

The law applicable to non-contractual obligations under this Regulation shall govern in
particular:

(a)the basis and extent of liability, including the determination of persons who may be
held liable for acts performed by them;

(b)the grounds for exemption from liability, any limitation of liability and any division of
liability;
(c)the existence, the nature and the assessment of damage or the remedy claimed;

(d)within the limits of powers conferred on the court by its procedural law, the measures
which a court may take to prevent or terminate injury or damage or to ensure the
provision of compensation;

(e)the question whether a right to claim damages or a remedy may be transferred,
including by inheritance;

() persons entitled to compensation for damage sustained personally;
(g) liability for the acts of another person;

(h)the manner in which an obligation may be extinguished and rules of prescription and
limitation, including rules relating to the commencement, interruption and suspension
of a period of prescription or limitation.
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Article 16
Overriding mandatory provisions

Nothing in this Regulation shall restrict the application of the provisions of the law of the
forum in a situation where they are mandatory irrespective of the law otherwise
applicable to the non-contractual obligation.

Article 17
Rules of safety and conduct

In assessing the conduct of the person claimed to be liable, account shall be taken, as a
matter of fact and in so far as is appropriate, of the rules of safety and conduct which
were in force at the place and time of the event giving rise to the liability.

Article 18
Direct action against the insurer of the person liable

The person having suffered damage may bring his or her claim directly against the
insurer of the person liable to provide compensation if the law applicable to the non-
contractual obligation or the law applicable to the insurance contract so provides.

Article 19
Subrogation

Where a person (the creditor) has a non-contractual claim upon another (the debtor), and
a third person has a duty to satisfy the creditor, or has in fact satisfied the creditor in
discharge of that duty, the law which governs the third person's duty to satisfy the
creditor shall determine whether, and the extent to which, the third person is entitled to
exercise against the debtor the rights which the creditor had against the debtor under the
law governing their relationship.

Article 20
Multiple liability

If a creditor has a claim against several debtors who are liable for the same claim, and
one of the debtors has already satisfied the claim in whole or in part, the question of that
debtor's right to demand compensation from the other debtors shall be governed by the
law applicable to that debtor's non-contractual obligation towards the creditor.
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Article 21
Formal validity

A unilateral act intended to have legal effect and relating to a non-contractual obligation
shall be formally valid if it satisfies the formal requirements of the law governing the
non-contractual obligation in question or the law of the country in which the act is
performed.

Article 22
Burden of proof

1. The law governing a non-contractual obligation under this Regulation shall apply to
the extent that, in matters of non-contractual obligations, it contains rules which raise
presumptions of law or determine the burden of proof.

2. Acts intended to have legal effect may be proved by any mode of proof recognised by
the law of the forum or by any of the laws referred to in Article 21 under which that act is
formally valid, provided that such mode of proof can be administered by the forum.

CHAPTER VI
OTHER PROVISIONS

Article 23
Habitual residence

1. For the purposes of this Regulation, the habitual residence of companies and other
bodies, corporate or unincorporated, shall be the place of central administration.

Where the event giving rise to the damage occurs, or the damage arises, in the course of
operation of a branch, agency or any other establishment, the place where the branch,
agency or any other establishment is located shall be treated as the place of habitual
residence.

2. For the purposes of this Regulation, the habitual residence of a natural person acting
in the course of his or her business activity shall be his or her principal place of business.

Article 24
Exclusion of renvoi

The application of the law of any country specified by this Regulation means the
application of the rules of law in force in that country other than its rules of private
international law.
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Article 25
States with more than one legal system

1. Where a State comprises several territorial units, each of which has its own rules of
law in respect of non-contractual obligations, each territorial unit shall be considered as a
country for the purposes of identifying the law applicable under this Regulation.

2. A Member State within which different territorial units have their own rules of law in
respect of non-contractual obligations shall not be required to apply this Regulation to
conflicts solely between the laws of such units.

Article 26
Public policy of the forum

The application of a provision of the law of any country specified by this Regulation may
be refused only if such application is manifestly incompatible with the public policy
(ordre public) of the forum.

Article 27
Relationship with other provisions of Community law

This Regulation shall not prejudice the application of provisions of Community law
which, in relation to particular matters, lay down conflict-of-law rules relating to non-
contractual obligations.

Article 28
Relationship with existing international conventions

1. This Regulation shall not prejudice the application of international conventions to
which one or more Member States are parties at the time when this Regulation is adopted
and which lay down conflict-of-law rules relating to non-contractual obligations.

2. However, this Regulation shall, as between Member States, take precedence over
conventions concluded exclusively between two or more of them in so far as such
conventions concern matters governed by this Regulation.

CHAPTER VII
FINAL PROVISIONS

Article 29

List of conventions
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1. By 11 July 2008, Member States shall notify the Commission of the conventions
referred to in Article 28(1). After that date, Member States shall notify the Commission
of all denunciations of such conventions.

2. The Commission shall publish in the Official Journal of the European Union within
six months of receipt:

(i) a list of the conventions referred to in paragraph 1;
(i) the denunciations referred to in paragraph 1.

Article 30
Review clause

1. Not later than 20 August 2011, the Commission shall submit to the European
Parliament, the Council and the European Economic and Social Committee a report on
the application of this Regulation. If necessary, the report shall be accompanied by
proposals to adapt this Regulation. The report shall include:

(a study on the effects of the way in which foreign law is treated in the different
jurisdictions and on the extent to which courts in the Member States apply foreign law
in practice pursuant to this Regulation;

(i)a study on the effects of Article 28 of this Regulation with respect to the Hague
Convention of 4 May 1971 on the law applicable to traffic accidents.

2. Not later than 31 December 2008, the Commission shall submit to the European
Parliament, the Council and the European Economic and Social Committee a study on the
situation in the field of the law applicable to non-contractual obligations arising out of
violations of privacy and rights relating to personality, taking into account rules relating
to freedom of the press and freedom of expression in the media, and conflict-of-law
issues related to Directive 95/46/EC of the European Parliament and of the Council of
24 October 1995 on the protection of individuals with regard to the processing of
personal data and on the free movement of such data (7).

Article 31
Application in time

This Regulation shall apply to events giving rise to damage which occur after its entry
into force.

Article 32
Date of application

This Regulation shall apply from 11 January 2009, except for Article 29, which shall
apply from 11 July 2008.
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This Regulation shall be binding in its entirety and directly applicable in the Member
States in accordance with the Treaty establishing the European Community.
Done at Strasbourg, 11 July 2007.
For the European Parliament
The President
H.-G. POTTERING
For the Council
The President
M. LOBO ANTUNES

(1) OJC 241, 28.9.2004, p. 1.

(®) Opinion of the European Parliament of 6 July 2005 (OJ C 157 E, 6.7.2006, p. 371), Council Common
Position of 25 September 2006 (OJ C 289 E, 28.11.2006, p. 68) and Position of the European Parliament of
18 January 2007 (not yet published in the Official Journal). European Parliament Legislative Resolution of
10 July 2007 and Council Decision of 28 June 2007.

() 0J C 12, 15.1.2001, p. 1.
(y 0J C 53, 3.3.2005, p. 1.

() OJL 12, 16.1.2001, p.1. Regulation as last amended by Regulation (EC) No 1791/2006 (OJ L 363,
20.12.2006, p. 1).

() 0J L 178, 17.7.2000, p. 1.
() 0J L 281, 23.11.1995, p. 31.

Commission Statement on the review clause (Article 30)

The Commission, following the invitation by the European Parliament and the Council in
the frame of Article 30 of the ‘Rome II’ Regulation, will submit, not later than December
2008, a study on the situation in the field of the law applicable to non-contractual
obligations arising out of violations of privacy and rights relating to personality. The
Commission will take into consideration all aspects of the situation and take appropriate
measures if necessary.




'
=Y

%
Tuioutiin
WNSAN

ALY

Usraun1saivingy

258

UsziRgidey

aa o

w1e 4R uIszana

6 nuansius 2533

UmansUagin unmenaeuainmaig

\wAddinlne

UNIILNYMUNYTENINUTENA NBINYNUNY

NIUAUSATYEYATNAUNIY NITNTNNTAUTENA

w.A. 2055 nuneauUsEddinausNsIIUIINEAYTN

w.f. 2998 fneufuRnulszdifnssunsdns-
UYWEYULIAYNA (WeUsEMeTnd AUETId)

w.a. 2059 fareddeves fremans1ansd as.
Wanual aalsan

w.f. 2999 fHe e 919138 fAsne wadlng



	1 TITLE
	2 APPROVAL_OF_THESIS
	3 ABSTRACT + ACKNOWLEDGEMENT
	4 LIST_OF_TABLES
	5 TABLE_OF_CONTENTS
	6 CHAPTER_1
	7 CHAPTER_2
	8 CHAPTER_3
	9 CHAPTER_4
	10 BIBLIOGRAPHY
	11 APPENDICES
	12 BIOGRAPHY

