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ABSTRACT

In case an employee is alleged to commit an offence and an
employer is undesirable to allow the employee to work during its investigation, the
employer is entitled to suspend the employee’s work. Although the law states rules
in terms of suspension, it is unclear and there are some issues such as no stipulation
on suspension ground, the prescribed suspension period being too short and no

clarity on calculation of working period during suspension.

After investigation, if the employee commits an offence, the employer
may suspend the employee’s work. However, there is no law for control of the
suspension. Therefore, some employers improperly exercise its power, resulting in
the employee’s difficulty in some cases. As there is no legal interpretation and no
explicit legal provision, there are the following issues in practical operation.

1. Issue on suspension during investigation of an employee’s offence

1.1 Ground for suspension during investigation of an employee’s offence

Since some employers unsuitably suspend employee’s work, it should
amend by adding legal provision that the employer is entitled to suspend

employee’s work if such employee’s performance may cause damage to property of
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business establishment or employer, or may cause life injury or bodily harm of
employer or other employees, being in accordance with the laws of Republic of the
Philippines. This provides additional protection to the employer’s customers. The
case where any evidence may be destroyed should be included in the ground of
suspension order.

1.2 Power of commanding suspension during investigation of an

employee’s offence

The employer is not allowed to command suspension unless the
employer is authorized by work rules or agreement on working conditions. This
causes the problem in case the employer’s power is not stated but it is necessary to
suspend employee’s work. To eliminate the said problem, the employer should be
authorized by law to suspend employee’s work upon the reasonable ground, being
in accordance with the laws of Republic of the Philippines.

1.3 Period of suspension during investigation of an employee’s offence

The employer is allowed by law to suspend the employee’s work not
exceeding seven days. This period should mean working day only. If a large number
of evidence is required and the investigation is incomplete within due date, it should
extend the suspension period. Nevertheless, in order to avoid delay investigation, the
extension should not be over seven days, and the employer shall pay wages to the
employee to protect the employee during the extended suspension period.

1.4 Compensation payable during suspension for investigation of an

employee’s offence

The employer is obligated to pay compensation to the employee
suspended from its work at least fifty percent of its wages. If the suspended
employee is entitled to receive the wages dependent on the success of work, the
amount payable during suspension period shall be calculated from the average of
the last-thirty-day wages and the suspension period. If the employee commits an

offence, the employee should be required by law to return the received amount
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and the employer should be allowed by law deduct such amount from the
compensation subsequently payable. Nevertheless, if the employee is not guilty, the
employer is required by law to pay compensation equivalent to wages on working
day. To prevent the employer from circumventing the law, the civil punishment
should be added by stipulating that if the employer fails to make payment, the
employer shall be liable for the higher interest and penalty thereon.

1.5 Calculation of working period during suspension for investigation of an

employee’s offence

If the employee is not guilty, it is seen that the employer gains benefit
from investigation. As a result, it is interpreted that suspension period is the
suspension date, ordered by the employer, for the employer’s benefit, which may
be included as the employee’s working period. On the other hand, if the employee
commits an offence, the suspension period should not be included as working
period. Furthermore, in case the employer punishes the employee by employment
termination with retroactive effect to suspension date, the employment termination
shall not be retroactive to suspension date because punishment is an expression of
intention.

1.6 Consideration result after suspension for investigation of an

employee’s offence

Although the employer is authorized to punish the employee, the
punishment order shall be under section 14/1 of the Labor Protection Act B.E. 2541.
However, in practice, there are some issues on applying punitive measures.

(1) Position Removal

If the employee is punitively removed to perform work in other position
different from that prescribed in the contract and the employer demand to punish
the employee by position removal, such employer’s punitive power should be
specified in the agreement or work rules to prevent the employee’s allegation on

employer’s breach of contract.



()

(2) Reduction of Wages

The punishment by wage reduction is sole expression of intention.
Although it is stated as a punishment in the contract or work rules, it is the clause
allowing the employer to unreasonably take advantage of the employee. Therefore,
the employer is not able to punish employee by wage reduction.

(3) No Adjustment of Wages

If the employer is not obligated to increase wages, non-adjustment of
wages shall not be deemed punishment. This is because there is no negative effect
to the employee. Nevertheless, if the employer is obliged to increase wages, non-
adjustment of wages can be conducted for punishment as this punishment has no
effect to the wages agreed in the contract.

2. Issue on disciplinal punishment by suspension

2.1 Power of disciplinal punishment by suspension

The Supreme Court judgments accept suspension punishment applied to
the employee but there is no legal provision on this issue. All employers should be
authorized by law to punish their employees in line with laws of Republic of
Singapore to avoid problem of punishment. This is because some business
establishments are not required to procure work rules, or it may not be stipulated,
by the employer, to be a punishment in the work rules.

2.2 Period of disciplinal punishment by suspension

As the law limits the suspension period, some employers may unfairly
punish their employees. Consequently, the legal provisions on limitation of
suspension period should be added so that the employer shall not exercise its
power to unreasonably take advantage of the employee. It is opined that the
maximum suspension period not exceeding seven days is appropriate.

2.3 Calculation of working period during the disciplinal punishment by

suspension
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If non-performance of work during suspension punishment is not
beneficial to the employer and there are some reasonable grounds for punishment
on employee, it shall not be deemed the suspension date, ordered by employer, for
the employer’s benefit. As a consequence, the suspension period should not be
included in the employee’s working period. This principle is in line with laws of State
of Japan and Republic of Singapore.

2.4 Resignation during the disciplinal punishment by suspension

In case the employee is undesirable to be punished by suspension but
the employee wishes to immediately resign, there are two cases for the resignation.
In respect of the certain-period employment contract, the employee will be able to
resign upon the receipt of the employer’s consent. On the other hand, with regard
to employment contract without specified period, the employee is entitled to resign
by providing one-wage-payment-term notice in advance to be effective in the next
wage payment date. Hence, the employee shall not be entitled to immediately

terminate employment contract due to suspension punishment.

With respect to suspension issues, if they are analyzed, construed and
amended to be in accordance with the practical operation, the suspension will be
extremely beneficial for investigation. Moreover, it will allow the employers to apply

suspension punishment with its employees without unreasonably adverse effect.

Keywords: Suspension, Suspension for Investigation, Suspension Punishment
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° “suspension,” retrieved on Dec 18, 2013, from www.Personaltoday .
com/hr/suspension/.
" Gross misconduct might include;

Theft or fraud

Physical violence or bullying

Deliberate and serious damage to property

Serious misuse of organisation’s property or name
g Yy

Deliberately accessing internet sites containing pornographic,
offensive or obscene material

- Serious insubordination

- Unlawful discrimination or harassment

- Bringing the organization into serious disrepute
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- Serious incapability at work brought on by alcohol or illegal
drugs

- Causing loss, damage or injury through serious negligence

- A serious breach of health and safety rules

- A serious breach of confidence

° ACAS, “Discipline and Grievances at work,” retrieved on Jan 16, 2014
from http://www.acas.org.uk/media/pdf/e/m/Discipline-and-grievances-Acas-guide3.
pdf.

? “code of practice on disciplinary and grievance procedures,” retrieved
onJun 15, 2015, from http://www.lra.org.uk/copy of 44301 final low res web -
_bookmarked.pdf.

° “employee suspension : how when and why?,” retrieved on May 16,
2015, from http://www.taglaw.com/employmenlabor-law/2827-employee-suspension

-how-when-and-why.html.
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" Turner v Sawdon & Co [1901] 2 KB 653.

1 “Disciplinary procedures and action against you at work,” retrieved on
Jul 16, 2015, from https://www.gov.uk/disciplinary-procedures-and-action-at-work/

suspension-from-work.

* Adam Grant, “UK: Disciplinary Suspensions — Avoiding A Suspense
Drama,” retrieved on Feb 2 2014, from http://www.mondag.com/x/278682/
employee+rights+labour+relations/Disciplinary+Suspensions+avoiding+a+suspense+d

rama.
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" “| want to look at an option of suspension for an employee (without
pay). What are the legal ramifications of this?,” retrieved on Feb 10, 2014, from
https://www.arthurcox.com/whats-new/fyi-update/first-tuesday/september2011.html.

" ACAS, supra note 8, p. 26.

0 Adam Grant, supra note 13.
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° “Disciplinary procedures and action against you at work,” retrieved on
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suspension-from-work

19ACAS, supra note 8, p. 26.
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> Norman M. Selwyn, supra note 20, p. 349.
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** [2012] EAT (Case No. 0547/11)

» “Suspension without pay constituted unlawful deduction of wages,”
retrieved on May 21, 2015, from http://www.ppma.org.uk/ppma-news/suspension-
without-pay-constituted-unlawful-deduction-of-wages/#sthash.3d9n 1iDH.dpuf.

* Sherrie Scott, “Can | Collect Unemployment Benefits While Suspended
From My Job?” retrieved on May 21, 2015, from  http://www.ehow.com/info
8631886 can-unemployment-benefits-suspended-job.html.
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0 Tadashi Hanami, Fumito Komiya, Labour Law in Japan, (Great Britain,

2011), p.91.

“ Kazuo Sugeno, Japanese labor law, (Seattle : University of Washington

Press,1992), p.356.
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bid., p.353.

* Masako Suzuki, “Three steps to judging whether a disciplinary measure
is legal,” retrieved onJul 12, 2015, from  http://www.japantimes.co.jp/
community/2012/09/11/how-tos/three-steps-to-judging-whether-a-disciplinary-
measure-is-legal/#.VaFZkfmrmSp.

* Tadashi Hanami, Fumito Komiya, supra note 40 p. 91.
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http://www.japantimes.co.jp/%20community/2012/09/11/how-tos/three-steps-to-judging-whether-a-disciplinary-measure-is-legal/#.VaFZkfmrmSp
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> “Employment Guideline,” retrieved on Jul 12, 2015, from http://www.
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o 80 NINGUTEIATY, D19 1903507 1, W. 113,
* Kazuo Sugeno, supra note 41, pp. 354-357.
@ Labor Standard Act 1949

Article 91 In the event that the rules of employment provide for a
decrease in wages as a sanction against a worker, the amount of decrease for a single
occasion shall not exceed 50 percent of the daily average wage, and the total
amount of decrease shall not exceed 10 percent of the total wages for a single pay

period.
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Article 89 Employers who continuously employ 10 or more Workers shall
draw up rules of employment covering the following items and shall submit those
rules of employment to the relevant government agency. In the event that the
Employer alters the following items, the same shall apply:

(9) In the event that there are stipulations concerning commendations
and/or sanctions, matters pertaining to their kind and degree

52 o ¢ a Y v a /
gn NINGUTHIASY, 9194A7 (9TIadl 1, u. 113,

9

“Systems and Practices Related to Hiring and Termination of
Employment in Japanese Companies, and Individual Labor-related Disputes — from
the “Fact-finding Survey on Employee Hiring and Firing,” retrieved on Jul 13, 2015,
from http://www.jil.go.jp/english/lsj/detailed/2014-2015/chapter7.pdf.
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* Tadashi Hanami, Fumito Komiya, supra note 40 p. 119.

* Kazuo Sugeno, supra note 41 p. 356.

* Labor Contract Act 2007

Article 15 In cases where an employer may take disciplinary action
against a worker, if such disciplinary action lacks objectively reasonable grounds and
is not found to be appropriate in general societal terms in light of the characteristics
and mode of the act committed by the worker pertaining to such disciplinary action
and any other circumstances, such disciplinary order shall be treated as an abuse of
right and be invalid.

*" Tadashi Hanami, Fumito Komiya, supra note 40 p. 119.
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https://koha.library.tu.ac.th/cgi-bin/koha/opac-search.pl?q=an:168023
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*® “Preventive Suspension During Termination Proceeding,” retrieved on
Jan 9, 2015, from http://www.laborlaw.usc-law.org/2009/08/02/preventive-suspension
-during-termination-proceeding/.

> The Omnibus Rules Implementing the Labor Code Rule XXIll, Book V,

Section 8 Preventive suspension - The employer may place the

worker concerned under preventive suspension if his continued employment poses a
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serious and imminent threat to the life or property of the employer or of his co-
workers.

* Persida Acosta, “Worker under preventive suspension not entitled to
pay,” retrieved on Jan 9, 2015, from http://www.manilatimes.net/worker-under-

preventive-suspension-not-entitled-to-pay/76576/.



87

mennuewaINeIaRzviiunsdndedinnusuialumdndussuzaioanddsliiney

d' [} o 1 9.161
Watduansnisteeiusananls

AR Woodridge School v Pe Benito [G.R. No. 160240, October

29, 2008] ana9nnNnaI e usEdeU wartaUIAuNgINUNNSYTNUlUMaNeLS DY LU

Y Y

T3AIN18UINUANUS LD S UTTUIERNNAINUA U1YIUENY 5IU91INTEYINSIudneae Ay
nsifeunwisdludennududuia waswesdnldsendrdsliinnugnituiedu

1193101500917 (Preventive Suspension Pending Investigation) Wsiliian13n3ev11ANRA

Y

vosgniadiladulumuieulaiingruneimue lunsdidmafininuridddinnaugnding

Warduninsnistesiu (Preventive Suspension Pending Investigation) wesunadadu

'
o

° | & Y 62
Adanfigaumengue

3.1.2 5221981M 5NN UL IUI NN SERUAIUMSNSEINAURA VDY

PINAANTUNIDITEELLIANUI8199L AU L N DB NAES

Tinnauiedusnnsnisteaiu (Preventive Suspension Pending Investigation) tiu g

'
[

wanudnguuneiiualiuredrsaiuisasendrdslivnauiieiduuinsnisdosiu

v 1

(Preventive Suspension Pending Investigation) gna1egannainilabiiiu 30 Ju ey

SELIRIRINAIUNEI AT ITgNIana Ui ulusuiasia visluduriduiieusin

'
LYY v @

° I a i 63 i ° v Y O @
U ‘UG]’]LL‘WUQL@Nﬂ@u%f\]ggﬂaﬂv\mﬂﬁlu aqLWﬂﬁﬂawmqﬁJﬂqwu@igﬂgL'Ja'ﬂ‘ﬁu’]ﬂ'ﬂ']ﬂﬁﬂ‘v\lﬂﬂqu

* Corenlio R. Besinga, Philippine law on labor relations; commented and
annotated, with revised rules and regulations implementing the labor code and rules
of the national labor relations commission, (Manila : Phoenix Press Inc.,1978), pp.271-
272.

* “Preventive Suspension/Payroll Reinstatement,” retrieved on Aug 25,
2015, from http://www.pinoylawyer.org/t29203-preventive-suspension-payroll-rein
statement.

*The Omnibus Rules Implementing the Labor Code Rule XXIll, Book V

Section 9 Period of suspension. - No preventive suspension shall last

longer than thirty (30) days. The employer shall thereafter reinstate the worker in his
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period of suspension provided that during the period of extension, he pays the
wages and other benefits due to the worker. In such case, the worker shall not be
bound to reimburse the amount paid to him during the extension if the employer
decides, after completion of the hearing, to dismiss the worker.

o qﬁﬂﬁ YALASD, “msv”v’ﬂmummﬂgwmmlﬁwm,” ANeANUSUMIV NS A
TAmans i Ineaegsnatuding, 2545), U.66.

® supra note 58 .
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* supra note 63.
" “How To Place an Employee Under Preventive Suspension Pending
Investigation,” retrieved on Jan 9, 2015, from http://ndvlaw.com/how-to-place-an-

employee-under-preventive-suspension-pending-investigation/.
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Mankidy J, Gatchalian JC, Gonzales BC., “Disciplinary Rules and

Procedures: India, Malaysia, Philippines,” Labour law and relations program, (Geneva :

the International Labour Office,1994), p.52.
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bid., pp.53-54.
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2 Joselito Guianan Chan, “Pre-Week Guide on Labor Law,” retrieved on
Feb 24, 2015, from http://www.chanrobles.com/PART3.pdf.

2 Mankidy J, Gatchalian JC, Gonzales BC., supra note 68, p. 54.
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" Zuzik, Michael Benedict, Labor law and practice in Philippines,
(Washington, D.C. : U.S. Dept. of Labor, Bureau of Labor Statistics , 1963), p.59.

B Mankidy J, Gatchalian JC, Gonzales BC., supra note 68, p. 54.

6 Joselito Guianan Chan, “Pre-Week Guide on Labor Law,” retrieved on
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from http://www.mom.gov.sg/employment-practices/employment-rights-conditions/
contract-of-service-termination/Pages/contracts-of-service-and-termination.aspx.

I Employment Act 1968

14 (8) For the purpose of an inquiry under subsection (1), the
employer may suspend the employee from work for a period not exceeding one

week but shall pay him not less than half his salary for such period.
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. Employment Act 1968

14 (9) If the inquiry does not disclose any misconduct on the part of the
employee, the employer shall immediately restore to the employee the full amount
of the salary so withheld.
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Vel BeA3e, 919UAT 19985507 64, 1. 49.
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. Employment Act 1968

14 (1) An employer may after due inquiry dismiss without notice an
employee employed by him on the grounds of misconduct inconsistent with the
fulfilment of the express or implied conditions of his service except that instead of

dismissing an employee an employer may —
(a) instantly down-grade the employee; or

(b) instantly suspend him from work without payment of salary for a

period not exceeding one week.

o Employment Act 1968
14 (2) Notwithstanding subsection (1), where an employee considers
that he has been dismissed without just cause or excuse by his employer, he may,
within one month of the dismissal, make representations in writing to the Minister to

be reinstated in his former employment.
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