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ABSTRACT

Civil and Commercial Code of Thailand Article 465 provides a principle of
the buyer’s rights when the goods delivered by the seller do not conform with the
contract in quantity in 3 cases which are Insufficient Delivery, Excessive Delivery and
Mixed Delivery. First, Insufficient Delivery, the buyer may reject all of the goods,
but if the buyer accepts the goods so delivered, he must pay for them at the
contract rate. Second, Excessive Delivery, the buyer may accept the goods that
conformed to the contract and reject the rest, or he may reject the whole, or he may
accepts the whole of the goods so delivered and pay for them at the contract rate.

In my opinion, the buyer’s right to reject the whole goods in case of
excessive delivery is not reasonable because the seller already delivered the amount
of goods specified in the sale contract which caused extinguishment of the seller’s
obligation. So the buyer should accept such correct amount of goods and for the
excessive amount, the buyer might reject them. Because of this unreasonable ground,
we should research for the history of Article 465 and also consider other principles that
relate to Article 465 in order to understand lawmaker’s purpose.

From the research on Thai law’s history, it is found that English law,
The Sale of Goods Act 1893 Section 30 is the basis for Article 465 of Civil and

Commercial Code and the principle in such English lawbecame an article in Civil and
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Commercial Code without any changes. It caused some problems because each
country has a different tradition and culture. The problem in this case is a right of
buyer to reject the whole goods when it is an excessive delivery because Thai law
accepts Good Faith principle, Article 5 of Civil and Commercial Code, which is
different from English law. According to English law, a person is able to exercise
his contractual rights without considering the reasonable ground. Thus, it is suitable
for enacting the law like that in England. However, for Thai law, it is too much
wide and unreasonable, so we should amend Article 465 (2) of the Civil and Commercial
Code by revoking the right to reject the whole goods of buyer in case of excessive
delivery.

Moreover, Thailand does not have specific law to apply with a breach of
the international sale contract considering non — conformity of goods in quantity
case. Therefore, sometimes the courts in Thailand have to adapt Article 465 in Civil
and Commercial Code of Thailand with the international sale contract. Since the Civil
and Commercial Code of Thailand is enacted only for used as a domestic law,
it is not suitable to be used with the international sale contract. As referred in
this thesis that there are many ways to solve the problem for example; we should
have specific law enacted in the same way as United Nations Convention on
Contracts for the International Sale of Goods 1980 (CISG) or ratify United Nations

Convention on Contracts for the International Sale of Goods 1980 (CISG).

Keywords: Delivery, Insufficient Delivery, Excessive Delivery, Mixed Delivery, Sale Contract,

International
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* Article 35 of CISG

(1) The seller must deliver goods which are of the quantity, quality and
description required by the contract and which are contained or packaged in the
manner required by the contract.

(2) Except where the parties have agreed otherwise, the goods do not
conform with the contract unless they :

(@ are fit for the purposes for which goods of the same description
would ordinarily be used ;

(b) are fit for any particular purpose expressly or impliedly made
known to the seller at the time of the conclusion of the contract, except where
the circumstances show that the buyer did not rely, or that it was unreasonable for him
to rely, on the seller’s skill and judgement ;

(0) possess the qualities of goods which the seller has held out to the
buyer as a sample or model ;

(d) are contained or packaged in the manner usual for such goods or,
where there is no such manner, in a manner adequate to preserve and protect the goods.

(3) The seller is not liable under subparagraphs (a) to (d) of the preceding
paragraph for any lack of conformity of the goods if, at the time of the conclusion of

the contract, the buyer knew or could not have been unaware of such lack of conformity.
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 Article 51 of CISG

(1) If the seller delivers only a part of the goods or if only a part of the goods
delivered is in conformity with the contract, articles 46 to 50 apply in respect of
the part which is missing or which does not conform.

(2) The buyer may declare the contract avoided in its entirety only if
the failure to make delivery completely or in conformity with the contract amounts to

a fundamental breach of the contract.
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* Article 46 of CISG

(1) The buyer may require performance by the seller of his obligations
unless the buyer has resorted to a remedy which is inconsistent with this requirement.

“Article 47 of CISG

(1) The buyer may fix an additional period of time of reasonable length
for performance by the seller of his obligations.

(2) Unless the buyer has received notice from the seller that he will not
perform within the period so fixed, the buyer may not, during that period, resort to
any remedy for breach of contract. However, the buyer is not deprived thereby of

any right he may have to claim damages for delay in performance.
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° Article 48 of CISG

(1) Subject to article 49, the seller may, even after the date for delivery,
remedy at his own expense any failure to perform his obligations, if he can do so
without unreasonable delay and without causing the buyer unreasonable inconvenience
or uncertainty of reimbursement by the seller of expenses advanced by the buyer.
However, the buyer retains any right to claim damages as provided for in this
Convention.

(2) If the seller requests the buyer to make known whether he will accept
performance and the buyer does not comply with the request within a reasonable
time, the seller may perform within the time indicated in his request. The buyer may
not, during that period of time, resort to any remedy which is inconsistent with
performance by the seller.

(3) A notice by the seller that he will perform within a specified period of
time is assumed to include a request, under the preceding paragraph, that the buyer
make known his decision.

(4) A request or notice by the seller under paragraph (2) or (3) of this article

is not effective unless received by the buyer.
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" Article 49 of CISG
(1) The buyer may declare the contract avoided :
(a) if the failure by the seller to perform any of his obligations under
the contract or this Convention amounts to a fundamental breach of contract ; or
(b) in case of non-delivery, if the seller does not deliver the goods
within the additional period of time fixed by the buyer in accordance with paragraph (1)
of article 47 or declares that he will not deliver within the period so fixed.
(2) However, in cases where the seller has delivered the goods, the buyer
loses the right to declare the contract avoided unless he does so :
(@) in respect of late delivery, within a reasonable time after he has
become aware that delivery has been made ;
(b) in respect of any breach other than late delivery, within a reasonable
time :

(i) after he knew or ought to have known of the breach ;

(ii) after the expiration of any additional period of time fixed by
the buyer in accordance with paragraph (1) of article 47, or after the seller has declared
that he will not perform his obligations within such an additional period ; or

(i) after the expiration of any additional period of time indicated
by the seller in accordance with paragraph (2) of article 48, or after the buyer has

declared that he will not accept performance.
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® Article 50 of CISG

If the goods do not conform with the contract and whether or not the
price has already been paid, the buyer may reduce the price in the same proportion
as the value that the goods actually delivered had at the time of the delivery bears
to the value that conforming goods would have had at that time. However, if the
seller remedies any failure to perform his obligations in accordance with article 37 or
article 48 or if the buyer refuses to accept performance by the seller in accordance
with those articles, the buyer may not reduce the price.

” Article 52 of CISG

(2) If the seller delivers a quantity of goods greater than that provided for in
the contract, the buyer may take delivery or refuse to take delivery of the excess quantity.
If the buyer takes delivery of all or part of the excess quantity, he must pay for it at the

contract rate.
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3.1.2 Principles of European Law on Sales (PEL - S)
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" Ewoud Hondius and others, Principles of European Law on Sales (PEL S)

Study Group on a European Civil Code, (sellier european law publishers : 2008),

p. 101.
" PEL - S Article 2 : 001 : Overview of obligations of the seller
The seller must :
(a) transfer the ownership of the goods :
(b) deliver the goods :
(c) transfer any documents representing or relating to the goods required
by the contract : and

(d) ensure that the goods conform to the contract.
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" PEL - S Article 2 : 201 (a) : Conformity of the contract

To conform with the contract, the goods must (a) be of the quantity,
quality and description required by the contract.

" PEL - S Article 4 : 302 : Notification of lack of conformity

(1) If the buyer does not give notice to the seller specifying the nature of
a lack of conformity within a reasonable time after the buyer discovered or ought to
have discovered it the buyer loses the right to rely on the lack of conformity.

(2) In a consumer sale, a notice given within two months is always regarded
as given within a reasonable time for the purposes of paragraph (1).

(3) In any event, the buyer loses the right to rely on a lack of conformity
if the buyer does not give notice at the latest within two years from the time at which
the goods were actually handed over to the buyer in accordance with the contract.

(4) If the parties have agreed that the goods must remain fit for a particular
purpose or for their ordinary purpose during a fixed period of time, the period for
giving notice under paragraph (3) does not expire before the end of the agreed period.

(5) Paragraph (3) does not apply in respect of third party claims or rights
pursuant to Articles 2 : 205 and 2:206.

(6) In a consumer sale the loss of the right to rely on the lack of conformity
under this Article does not apply to the right to reduce the price or the right to

damages not exceeding the contract price.
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“PEL - S Article 4 : 303 : notification of partial delivery

The buyer does not have to notify the seller that not all the goods have
been delivered, if the buyer has reason to believe that the remaining goods will be
delivered.

** Ewoud Hondius and others, supra note 10, p. 182.

" PEL - S Article 3 : 202 (2) - Early delivery and delivery of excess quantity

If the seller delivers a quantity of goods greater than that provided for
by the contract, the buyer may retain or refuse the excess quantity.

" PEL - S Article 3 : 202 (3) : Early delivery and delivery of excess quantity

A buyer who retains the excess quantity must pay for it at the contractual

rate.
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" PEL - S Article 4 : 203 : Seller's opportunity to remedy the lack of conformity

The buyer is required to give the seller an opportunity to remedy the
lack of conformity if the seller, promptly after being notified of the lack of conformity,
offers to remedy it unless : (a) the buyer has reason to believe that the seller will be
unable to remedy it within a reasonable time and without unreasonable inconvenience
to the buyer; or (b) the nature of the lack of conformity gives the buyer reason to
believe that he cannot rely on the seller's future performance.

** Ewoud Hondius and others, supra note 10, p. 245.
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Tl . 1889 Iddnsnauesanguuneddenstensdudainnis
BN313109 Sir Mackenzie Chalmers Wihgmsfinrsanuesszan lesangensatuiiidnuy
Humsmdnnguinees g Mifatunistensduidainnndifinnnuvesmanuszuy
Common Law snUszanasiuegluilifiedtu desganiléfinnsaninguunefindriaieiu
AlfinsUssmalddadiulul a.a. 1894 Taefioin The Sale of Goods Act 1893 sigan
Iefinsudludiuiuifomanseddyues The Sale of Goods Act 1893 niewdsiidinisns
The Supply of Goods (Implied Terms) Act 1973, The Consumer Credit Act 1974 Wag

Unfair Contract Terms Act 1977 fadunguaneifeanunisfunsesguilnavserdodun
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1ny The Sale and Supply of Goods Act 1994 waz The Sale of Goods Act (Amendment)
1995°
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WIAANA 8RR, “ﬂ']Sﬁﬂ‘iﬁ%ﬂ'ﬁﬂﬁ]ﬂ{]%ﬂ"lﬁ]'ﬁﬂ’)ﬁ]ﬂ’ﬁ%a%qﬂaUﬂqﬁgwaqﬂﬂﬁgLWﬂ

Y23UsEmMAINg ¥RULATINIANEITLLTBINNUEIIAIEN1STRV L FUA TENINUSENA
duAuliloiui 27 SulnAu 2558, http:www.lawreform.go.th2downloadLawFile jsp?FilelD
=44&embed=1

*" Eliahu Peter Ellinger, Benjamin's sale of goods, 6th Edition, (London:

Sweet & Maxwell, 2002 - 2003), p. 3.

# Paul Dobson, Sale of Goods and consumer credit, 6th Edition, (London:

Sweet & Maxwell, 2000), p. 4.

# SOGA Section 30 : Delivery of wrong quantity

(1) Where the seller delivers to the buyer a quantity of goods less than
he contracted to sell, the buyer may reject them, but if the buyer accepts the goods

so delivered he must pay for them at the contract rate.
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** SOGA Section 30 (2A) (a) : Delivery of wrong quantity
(2A) A buyer may not—

(@) where the seller delivers a quantity of goods less than he contracted
to sell, reject the goods under subsection (1) above, or if the shortfall or, as the case
may be, excess is so slight that it would be unreasonable for him to do so.

% SOGA Section 30 : Delivery of wrong quantity
(2) Where the seller delivers to the buyer a quantity of goods larger than
he contracted to sell, the buyer may accept the goods included in the contract and

reject the rest, or he may reject the whole.
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*® SOGA Section 30 : Delivery of wrong quantity
(2A) A buyer may not—

(b) where the seller delivers a quantity of goods larger than he contracted
to sell, reject the whole under subsection (2) above, if the shortfall or, as the case
may be, excess is so slight that it would be unreasonable for him to do so.

?" SOGA Section 30 : Delivery of wrong quantity

(2B) It is for the seller to show that a shortfall or excess fell within
subsection (2A) above.

?® SOGA Section 30 : Delivery of wrong quantity

(3) Where the seller delivers to the buyer a quantity of goods larger than
he contracted to sell and the buyer accepts the whole of the goods so delivered he
must pay for them at the contract rate.

# SOGA Section 30 : :Delivery of wrong quantity
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(4) Where the seller delivers to the buyer the goods he contracted to sell
mixed with goods of a different description not included in the contract, the buyer
may accept the goods which are in accordance with the contract and reject the rest,

or he may reject the whole.
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* Article 555 of the Civil Code of Japan

A sale shall become effective when one of the parties promises to
transfer a certain real rights to the other party and the other party promises to pay
the purchase money for it.

* Hiroto Dogauchi, “Outline of Contract Law in Japan,” Accessed November 15,
2015, http://www.law.tohoku.ac jp/kokusaiB2C/overview/contract. ntml#chapter5-1

“ Article 403 of the Civil Code of Japan
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When the amount of the claim is specified in the currency of a foreign
state, the obligor may make the payment in the legal currency of Japan using the
foreign exchange rate current in the place of the performance.

* Article 401 of the Civil Code of Japan

(1) In cases the subject of the claim is specified only with reference to
a type and if the quality of such property cannot be identified due to the nature of
the juristic act or intention of the relevant party (ies), the obligor must deliver the
property of intermediate quality.

(2) In the case set forth in the preceding paragraph, if the obligor has completed
the acts necessary to deliver the Thing, or has identified the Thing he/she is to deliver
with the consent of the obligee, such Thing shall thenceforth constitute the subject
of the claim.

® Article 560 of the Civil Code of Japan

If the subject matter of the sale is the rights of others, the seller shall
assume an obligation to acquire the rights and transfer the same to the buyer.

* Article 565 of the Civil Code of Japan

The provisions of the preceding two Articles shall apply mutatis mutandis

in cases where there is any shortage in the object of a sale made for a designated
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quantity, or in cases where part of the object was already lost at the time of the
contract, if the buyer did not know of the shortage or loss.

* Article 563 of the Civil Code of Japan

(1) If the seller cannot transfer any part of the rights which are the subject
matter of the sale because the part of the rights belongs to others, the seller may
demand a reduction of the purchase money in proportion to the value of the part in
shortage.

(2) In the cases set forth in the preceding paragraph, a buyer in good faith
may cancel the contract if the buyer would not have bought the rights if the rights
consisted only of the remaining portion.

(3) A demand for the reduction in the purchase money or cancellation of
the contract shall not preclude a buyer in good faith from making a claim for damages.

“ Article 564 of the Civil Code of Japan

The rights under the preceding Article must be exercised within one year
from the time when the buyer knew the facts if the buyer was in good faith, or
within one year from the time of the contract if the buyer had knowledge, as the

case may be.
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“" Article 585 of the Civil Code of Japan

If one party has exercised his right of rescission, each party must restore
the other to his former condition ; but this cannot impair any right of a third person.

To money which is to be repaid in the foregoing case interest is to be
added from the time when it was received.

The exercise of the right of rescission does not affect a claim for
damages.

387 sz, Na1sUsEnauMIuTIeeEaIngnedygLastiauea Uy,
(MAdwNgrEnenavdlazgIng AnelRIans unINeaesITUAENS, 2525), U. 20.
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- Tohoku, “Decision of the Supreme Court, 20 August 1968, Vol. 22 No. 8:
1692, 7 Accessed November 20, 2015, http://www.law.tohoku.ac.jp/kokusaiB2C/case/
pdf/s430820e.pdf

> Article 526 of the Commercial Code of Japan

(1) In a sales transaction between merchants, the buyer shall, upon receiving
the property that is the subject matter of the sale, inspect the property without
delay.

> 31 Insy, Srududeessodt 50, u. 22.

> Article 526 of the Commercial Code of Japan

(1) In a sales transaction between merchants, the buyer shall, upon receiving
the property that is the subject matter of the sale, inspect the property without
delay.

(2) In the case prescribed in the preceding paragraph, when the buyer, as

a result of the inspection under the provisions of said paragraph, has found any


http://www.law.tohoku.ac.jp/kokusaiB2C/case/pdf/s430820e.pdf
http://www.law.tohoku.ac.jp/kokusaiB2C/case/pdf/s430820e.pdf
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defect or any shortfall in the quantity of the property that is the subject matter of
sale, he/she may not cancel the contract nor demand a reduction of the purchase
price or compensation for the damage unless he/she immediately dispatches a notice
of such defect or shortfall to the seller. The same shall apply where the property
that is the subject matter of the sale contains a defect that is not immediately
obvious and where the buyer finds such defect within six months.

(3) The provisions of the preceding paragraph shall not apply where the
seller had knowledge of the defect or the shortage of quantity.

> Article 528 of the Commercial Code of Japan

The provisions of the preceding Article shall apply to the goods which are
delivered by the seller to the buyer and found to be different from the goods ordered,
and it shall also apply to any portion of the goods delivered by the seller to the
buyer which exceeds the quantity of the goods ordered.

> Article 527 of the Commercial Code of Japan

(1) In the case prescribed in paragraph (1) of the preceding Article, the
buyer shall store or deposit the property that is the subject matter of the sale at the
expense of the seller, even when he/she cancels the contract; provided, however,
that if the property is likely to be lost or damaged, the buyer shall put the property
up for auction with the permission of the court and store or deposit the proceeds

from the auction.
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(2) The case pertaining to the permission set forth in the proviso to the
preceding paragraph shall be subject to the jurisdiction of the district court having
jurisdiction over the location of the property that is the subject matter of the sale set
forth in said paragraph.

(3) When the buyer puts the property that is the subject matter of the
sale up for auction pursuant to the provisions of paragraph (1), he/she shall dispatch
a notice of such fact to the seller without delay.

(4) The provisions of the preceding three paragraphs shall not apply where
the business offices of the seller and the buyer (or their domiciles if they do not
have any business offices) are located in the area of the same municipality.

> Article 526 of the Commercial Code of Japan

(1) In a sales transaction between merchants, the buyer shall, upon receiving
the property that is the subject matter of the sale, inspect the property without
delay.

(2) In the case prescribed in the preceding paragraph, when the buyer, as
a result of the inspection under the provisions of said paragraph, has found any defect
or any shortfall in the quantity of the property that is the subject matter of sale,
he/she may not cancel the contract nor demand a reduction of the purchase price
or compensation for the damage unless he/she immediately dispatches a notice of
such defect or shortfall to the seller. The same shall apply where the property that
is the subject matter of the sale contains a defect that is not immediately obvious
and where the buyer finds such defect within six months.

(3) The provisions of the preceding paragraph shall not apply where the
seller had knowledge of the defect or the shortage of quantity.
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* gnay wnauIY, 8UAUTIOIIN 32, U. 31-33,
! Saleilles (R), Introduction & |' étude du Code Civil allemand (1904), p. 8.
> Saleilles (R), La Théorie Générale de |' obligation, 3 éd. 1914.
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> René David, Les Grands Syatémes de droit Contemporaries, 3 éd. 1969,

p. 61-62.

* The Civil Code of German Section 433 : Typical contractual duties in
a purchase agreement

(1) By a purchase agreement, the seller of a thing is obliged to deliver the
thing to the buyer and to procure ownership of the thing for the buyer. The seller
must procure the thing for the buyer free from material and legal defects.

(2) The buyer is obliged to pay the seller the agreed purchase price and
to accept delivery of the thing purchased.

* The Civil Code of German Section 434 : Material defects
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e maINTe 2. 198U sadednvarlimvianiy e
anzsamaniildanaiuassuietusnva immaniz e §uan (s 4 (1) ua

(2) veunsys1vUygan s UARsan udemeiAna NauA liuaense) iegtieveguas

(1) The thing is free from material defects if, upon the passing of the risk,
the thing has the agreed quality. To the extent that the quality has not been agreed,
the thing is free of material defects

1. if it is suitable for the use intended under the contract,

2. if it is suitable for the customary use and its quality is usual in things of
the same kind and the buyer may expect this quality in view of the type of the thing.

Quality under sentence 2 no. 2 above includes characteristics which
the buyer can expect from the public statements on specific characteristics of the
thing that are made by the seller, the producer (section 4 (1) and (2) of the Product
Liability Act [Produkthaftungsgesetz]) or his assistant, including without limitation in
advertising or in identification, unless the seller was not aware of the statement and
also had no duty to be aware of it, or at the time when the contract was entered
into it had been corrected in a manner of equal value, or it did not influence the
decision to purchase the thing.

(2) It is also a material defect if the agreed assembly by the seller or
persons whom he used to perform his obligation has been carried out improperly. In
addition, there is a material defect in a thing intended for assembly if the assembly
instructions are defective, unless the thing has been assembled without any error.

(3) Supply by the seller of a different thing or of a lesser amount of the

thing is equivalent to a material defect.
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* The Civil Code of German Section 437 : Rights of buyer in the case of
defects

If the thing is defective, the buyer may, provided the requirements of the
following provisions are met and unless otherwise specified,

1. under section 439, demand cure,

2. revoke the agreement under sections 440, 323 and 326 (5) or reduce
the purchase price under section 441, and

3. under sections 440, 280, 281, 283 and 311a, demand damages, or under

section 284, demand reimbursement of futile expenditure.
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* The Civil Code of German Section 439 : Cure

(1) As cure the buyer may, at his choice, demand that the defect is remedied
or a thing free of defects is supplied.

(2) The seller must bear all expenses required for the purpose of cure, in
particular transport, workmen'’s travel, work and materials costs.

(3) Without prejudice to section 275 (2) and (3), the seller may refuse to
provide the kind of cure chosen by the buyer, if this cure is possible only at disproportionate
expense. In this connection, account must be taken in particular, without limitation,
of the value of the thing when free of defects, the importance of the defect and the
question as to whether recourse could be had to the alternative kind of cure without
substantial detriment to the buyer. The claim of the buyer is restricted in this case to
the alternative kind of cure; the right of the seller to refuse the alternative kind of
cure too, subject to the requirements of sentence 1 above, is unaffected.

(4) If the seller supplies a thing free of defects for the purpose of cure, he
may demand the return of the defective thing in accordance with sections 346 to 348.

* The Civil Code of German Section 440 : Special provisions on revocation

and damages
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Except in the cases set out in section 281 (2) and section 323 (2), it is also
not necessary to specify a period of time if the seller has refused to carry out both
kinds of cure under section 439 (3) or if the kind of cure that the buyer is entitled to
receive has failed or cannot reasonably be expected of him. A repair is deemed to
have failed after the second unsuccessful attempt, unless in particular the nature of
the thing or of the defect or the other circumstances leads to a different conclusion.

* The Civil Code of German Section 323 : Revocation for nonperformance
or for performance not in conformity with the contract

(1) If, in the case of a reciprocal contract, the obligor does not render an
act of performance which is due, or does not render it in conformity with the contract,
then the obligee may revoke the contract, if he has specified, without result, an
additional period for performance or cure.

(2) The specification of a period of time can be dispensed with if

1. the obligor seriously and definitively refuses performance,

2. the obligor does not render performance by a date specified in the
contract or within a period specified in the contract, in spite of the fact that,
according to a notice given by the obligee to the obligor prior to conclusion of the
contract or based on other circumstances attending at the time of its conclusion, the
performance as per the date specified or within the period specified is of essential
importance to the obligee, or

3. in the case of work not having been carried out in accordance with
the contract, special circumstances exist which, when the interests of both parties
are weighed, justify immediate revocation.

(3) If the nature of the breach of duty is such that setting a period of time
is out of the question, a warning notice is given instead.

(4) The obligee may revoke the contract before performance is due if it is
obvious that the requirements for revocation will be met.

* The Civil Code of German Section 326 : Release from consideration and

revocation where the duty of performance is excluded
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(5) If, under section 275 (1) to (3), the obligor does not have to perform,
the obligee may revoke; section 323 applies with the necessary modifications to the
revocation, subject to the proviso that it is not necessary to specify a period of time.

*" The Civil Code of German Section 441 : Reduction of price

(1) Instead of revoking the agreement, the buyer may, by declaration to
the seller, reduce the purchase price. The ground for exclusion under section 323 (5)
sentence 2 does not apply.

(2) If more than one person comprises either the buyer or the seller,
price reduction may be declared only by all or to all of them.

(3) In the case of a price reduction, the purchase price is to be reduced in
the proportion in which the value of the thing free of defects would, at the time
when the contract was entered into, have had to the actual value. To the extent
necessary, the price reduction is to be established by appraisal.

(4) If the buyer has paid more than the reduced purchase price, the excess
amount is to be reimbursed by the seller. Section 346 (1) and section 347 (1) apply

with the necessary modifications.



57

a aa v | a 68 69
3) aV]ﬁLiﬁlﬂia\iﬂ"]ﬂu‘lﬁﬂJWWLWW FNUUIRIT 440 U1e151 280 UwsT 281
70 1 &4 a aa o aay ! a ! ¢
UIMg1 283  Uws1 311a ﬁi@aﬂﬁlﬁﬂﬂﬂ'ﬂﬂﬂ‘mqﬂﬂim%@@\‘mqﬁLQUITJI@EJLiJa']Uigi?JGUU BN

1M1 284"

* The Civil Code of German Section 280 : Damages for breach of duty

(1) If the obligor breaches a duty arising from the obligation, the obligee
may demand damages for the damage caused thereby. This does not apply if the
obligor is not responsible for the breach of duty.

(2) Damages for delay in performance may be demanded by the obligee
only subject to the additional requirement of section 286.

(3) Damages in lieu of performance may be demanded by the obligee
only subject to the additional requirements of sections 281, 282 or 283.

* The Civil Code of German Section 281 : Damages in lieu of performance
for nonperformance or failure to render performance as owed

(1) To the extent that the obligor does not render performance when it is
due or does not render performance as owed, the obligee may, subject to the
requirements of section 280 (1), demand damages in lieu of performance, if he has
without result set a reasonable period for the obligor for performance or cure. If the
obligor has performed only in part, the obligee may demand damages in lieu of
complete performance only if he has no interest in the part performance. If the
obligor has not rendered performance as owed, the obligee may not demand
damages in lieu of performance if the breach of duty is immaterial.

(2) Setting a period for performance may be dispensed with if the obligor
seriously and definitively refuses performance or if there are special circumstances
which, after the interests of both parties are weighed, justify the immediate assertion
of a claim for damages.

(3) If the nature of the breach of duty is such that setting a period of time
is out of the question, a warning notice is given instead.

(@) The claim for performance is excluded as soon as the obligee has demanded

damages in lieu of performance.
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(5) If the obligee demands damages in lieu of complete performance, the
obligor is entitled to claim the return of his performance under sections 346 to 348.

" The Civil Code of German Section 283 : Damages in lieu of performance
where the duty of performance is excluded

If, under section 275 (1) to (3), the obligor is not obliged to perform, the
obligee may, if the requirements of section 280 (1) are satisfied, demand damages in
lieu of performance. Section 281 (1) sentences 2 and 3 and (5) apply with the
necessary modifications.

" The Civil Code of German Section 311a : Obstacle to performance when
contract is entered into

(1) A contract is not prevented from being effective by the fact that under
section 275 (1) to (3) the obligor does not need to perform and the obstacle to performance
already exists when the contract is entered into.

(2) The obligee may, at his option, demand damages in lieu of performance
or reimbursement of his expenses in the extent specified in section 284. This does
not apply if the obligor was not aware of the obstacle to performance when entering
into the contract and is also not responsible for his lack of awareness. Section 281 (1)
sentences 2 and 3 and (5) apply with the necessary modifications.

" The Civil Code of German Section 284 : Reimbursement of futile expenses

In place of damages in lieu of performance, the obligee may demand
reimbursement of the expenses which he has made and in all fairness was entitled
to make in reliance on receiving performance, unless the purpose of the expenses

would not have been achieved, even if the obligor had not breached his duty.
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" The Civil Code of German Section 438 : Limitation of claims for defects
(1) The claims cited in section 437 nos. 1 and 3 become statute - barred
1. in thirty years, if the defect consists
a) a real right of a third party on the basis of which return of the
purchased thing may be demanded, or
b) some other right registered in the Land Register,
2. in five years
a) in relation to a building, and
b) in relation to a thing that has been used for a building in
accordance with the normal way it is used and has resulted in the defectiveness of
the building, and
3. otherwise in two years.

(2) In the case of a plot of land the limitation period commences upon
the delivery of possession, in other cases upon delivery of the thing.

(3) Notwithstanding subsection (1) nos. 2 and 3 and subsection (2), claims
become statute - barred in the standard limitation period if the seller fraudulently
concealed the defect. In the case of subsection (1) no. 2, however, claims are not
statute - barred before the end of the period there specified.

(4) The right of revocation referred to in section 437 is subject to section 218.
Notwithstanding the fact that a revocation is ineffective under section 218 (1), the
buyer may refuse to pay the purchase price to the extent he would be so entitled
on the basis of revocation. If he makes use of this right, the seller may revoke the

agreement.
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(5) Section 218 and subsection (4) sentence 2 above apply with the necessary

modifications to the right to reduce the price set out in section 437.
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"' SOGA Section 30 Delivery of wrong quantity

(1) Where the seller delivers to the buyer a quantity of goods less than
he contracted to sell, the buyer may reject them, but if the buyer accepts the goods
so delivered he must pay for them at the contract rate.

(2) Where the seller delivers to the buyer a quantity of goods larger than
he contracted to sell, the buyer may accept the goods included in the contract and
reject the rest, or he may reject the whole.

(3) Where the seller delivers to the buyer a quantity of goods larger than
he contracted to sell and the buyer accepts the whole of the goods so delivered he
must pay for them at the contract rate.

(4) Where the seller delivers to the buyer the goods he contracted to sell
mixed with goods of a different description not included in the contract, the buyer
may accept the goods which are in accordance with the contract and reject the rest,

or he may reject the whole.
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“ Articlel of CISG
(1) This Convention applies to contracts of sale of goods between parties
whose places of business are in different States:
(b) when the rules of private international law lead to the application
of the law of a Contracting State.
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' SOGA Section 30 : Delivery of wrong quantity

(1) Where the seller delivers to the buyer a quantity of goods less than
he contracted to sell, the buyer may reject them, but if the buyer accepts the goods
so delivered he must pay for them at the contract rate.

(2) Where the seller delivers to the buyer a quantity of goods larger than
he contracted to sell, the buyer may accept the goods included in the contract and
reject the rest, or he may reject the whole.

(3) Where the seller delivers to the buyer a quantity of goods larger than
he contracted to sell and the buyer accepts the whole of the goods so delivered he
must pay for them at the contract rate.

(4) Where the seller delivers to the buyer the goods he contracted to sell
mixed with goods of a different description not included in the contract, the buyer
may accept the goods which are in accordance with the contract and reject the rest,

or he may reject the whole.
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