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ABSTRACT

At the present time, Thailand has problems that need to be solved which
are inequity in accessing to healthcare services and difference of the benefits
packages of insured persons under the three Thailand’s healthcare models: National
Health Security Scheme, Civil Servant and State Enterprise Scheme, and Social
Security Scheme. The system that covers most Thai people is the National Health
Security Scheme, which is aimed to create security in healthcare for all Thai people.
Thai people should have efficient healthcare treatment, and they should not have
problems pertaining to monetary or financial issues as an obstacle to receiving basic
healthcare treatment. Besides, management in healthcare system still needs to be
developed to take care of people. Patients’ rights, including reimbursement right,
should not be ignored but be considered in both the domestic and international
perspectives.

Healthcare itself on domestic level involves complex issues, but when it
is on the international context or cross-border context, it becomes even more
complicated. Therefore, there should be legal mechanisms to facilitate cross-border
healthcare services. The possible solution is learning from the United Kingdom under

European Union’s experience. EU legislation might be an appropriate model for
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arrangements of cross-border healthcare services including patient’s reimbursement,
control quality and safety, and cooperation across borders. Many principles from EU
Directive, Regulation, and European Court of Justice Rulings might be adaptable to
our Thai healthcare system under the ASEAN’s context such as the reference network
group, e-health, quality control mechanism, providing information by establishing
National Contact Points, etc.

Having inspected ASEAN’s current cooperation, as the ASEAN is just in
the first stage of aggregation — economic aggregation — the patients’ reimbursement
rights among countries in the ASEAN and healthcare cooperation on the international
level still need further and heightened attention. Currently, there are cross-border
arrangements between Singapore and Malaysia. In Singapore, patients can go to seek
healthcare treatment in Malaysia and they can reimburse by using their Medical
Savings Account registered in Singapore. This signifies that cross-border healthcare
in mutual arrangements may occur more in the future.

The reasons to establish cross-border healthcare services are on grounds
of the undeniability that in the current situation where people enjoy convenience to go
across borders due to the advancement of technologies and lower cost of
transportation fees, cross-border healthcare services are important in many
perspectives, for example, helping patients receive healthcare treatment in time when
their health is at mortal risk and simultaneously there is a shortage of high-technology
healthcare to treat people domestically; in the case of long waiting list domestically;
and it creates confidence of patients that they could receive healthcare treatment when
they travel or work abroad, at least in case of emergency. Therefore, the analyses of
cross-border healthcare services and health laws in Thailand under the ASEAN’s
context and the United Kingdom under the European Union’s context would be
beneficial for the development of healthcare system and heighten the quality of

people’s lives.

Keywords: Cross-border healthcare, Patients’ rights, Healthcare services, Treatment,
Reimbursement, Equity, Social security, Universal healthcare coverage,

Hospitalization, Prior authorization
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CHAPTER 1
INTRODUCTION

1.1 Background and problems

In general, the healthcare systems can be divided into three main
systems,! which are Bismarck system, Beveridge system, and private
insurance model.? The Bismarck system or sickness fund is the system which
employers and employees fund national health social insurance through
compulsory contribution. The providers are public and private providers. The
countries that apply the Bismarck scheme are Germany, France, Belgium,
etc.2 The second system is private insurance model which can only be found
in the United States.* Its funding is based on premiums paid to private
insurance companies, and predominantly, the providers are private sectors.
The last model is the Beveridge system: the system which is funded from
general government revenues.® The services are provided mainly by public

health providers. It is a universal healthcare which covers all people.® The

!Health Care for All Texas. “Models of National Health Insurance.”
http://lwww.healthcareforalltexas.org/models-of-health-care-systems.html, (Accessed
on November 1, 2015.)

2Robert Kulesher, Elizabeth Forrestal. “International models of health systems
financing.” Journal of Hospital Administration, 2014, Vol. 3, No. 4.
http://www.ecu.edu/ah/upload/Kulesher-Forrestal-2014-International-Models-of-
Health-Systems-Financing.pdf, (Accessed on November 1, 2015.)

3Penguin Press. “The Healing of America: A Global Quest for Better, Cheaper, and
Fairer Health Care.”
http://www.pbs.org/wgbh/pages/frontline/sickaroundtheworld/countries/models.html,
(Accessed on November 1, 2015.)

“*N. Lameire, P. Joffel and M. Wiedemann. “Healthcare systems — an international
review: an overview.” http://ndt.oxfordjournals.org/content/14/suppl_6/3.full.pdf,
(Accessed on November 1, 2015.)

®Physicians for a National Health Program. “Health Care Systems - Four Basic
Models.”
http://www.pnhp.org/single_payer_resources/health_care_systems_four_basic_model
s.php, (Accessed on November 19, 2015.)

®Joseph Kutzin. “Bismarck vs. Beveridge: is there increasing convergence between
health financing systems?.” http://www.oecd.org/gov/budgeting/49095378.pdf,
(Accessed on November 1, 2015.)


http://www.healthcareforalltexas.org/models-of-health-care-systems.html
http://www.ecu.edu/ah/upload/Kulesher-Forrestal-2014-International-Models-of-Health-Systems-Financing.pdf
http://www.ecu.edu/ah/upload/Kulesher-Forrestal-2014-International-Models-of-Health-Systems-Financing.pdf
http://www.pbs.org/wgbh/pages/frontline/sickaroundtheworld/countries/models.html
http://ndt.oxfordjournals.org/content/14/suppl_6/3.full.pdf
http://www.pnhp.org/single_payer_resources/health_care_systems_four_basic_models.php
http://www.pnhp.org/single_payer_resources/health_care_systems_four_basic_models.php
http://www.oecd.org/gov/budgeting/49095378.pdf

Beveridge system offers healthcare service as benefits in kind, which patients
can receive healthcare services for free.” This system covers most people in
Thailand through the “Golden card Project.

In Thailand, there are three health insurance systems,® which are the

Social Security system (SSS), the Civil Servant system (CSS), and the National
Health Security Program (NHSP).

HEALTHCARE SYSTEM
Servants system
Security system

The National
Health Security
system

Figure 1.1 Healthcare System in Thailand

"Laura Nistor. “Public Services and the European Union.”
https://books.google.co.th/books?id=V_NYaVhgNzUC&pg=PA20&Ipg=PA20&dqg=r
eimbursement+system+benefit+in+kind+system&source=bl&ots=Zi3PxZqTxt&sig=v
W_TSYw3sX-
gRuses0dkgLev6I8&hl=th&sa=X&ved=0ahUKEwixv8SbkpLKAhWFBY4KHZIVD2
IQ6AEILjAD#v=0nepage&q=reimbursement%20system%20benefit%20in%20kind%
20system&f=false, (Accessed on November 1, 2015.)

8Health Insurance System Research Office. “Health Insurance system in Thailand.”
http://www.hisro.or.th/main/?name=knowledge&file=readknowledge&id=14,
(Accessed on November 19, 2015.)


http://www.hisro.or.th/main/?name=knowledge&file=readknowledge&id=14

The chart above illustrates population in Thailand who have the rights
under each system: 5 millions people (8%) benefit from the Civil Servants system;
9.84 millions people (15.8%) benefit from the Social Security system; 47 millions
people ( 75%) benefit from the National Health Security system, which is the
Beveridge system.

In the United Kingdom the concept of the rights to healthcare has been
changed from labor right to one of the human rights after World War 2. This right is
embedded in the constitution.® Consequently, the National Health Service or NHS
was set up in 1946 in order to respond to the ideal that good healthcare should be
provided for all persons free of charge, except for some types of healthcare treatment
that would require some charges such as prescriptions and optical and dental services.
The National Health Service has a responsibility to manage the public healthcare
sector in the United Kingdom with no discrimination according to the NHS
Constitution.®

The United Kingdom is one of the twenty-eight Member States of the
European Union. As a single market, people in the European Union can move around
within its national territory and also outside their homeland or residence. Although, in
theory, most people choose to receive healthcare in their homeland or the country of
residence or the country in which they are covered or insured,!* some of them choose
to receive healthcare in other countries within the European Union.

Some people travelled within the European Union and found a necessity
to get a treatment in such country within the European Union. For example, Mr. A
who resides in France travelled to Germany (on vacation or business visit), and got

into a car accident; he then needs to receive a healthcare treatment in Germany. Some

%Ibid.
YNHS. “Guide to the Healthcare System in England Including the Statement of NHS
Accountability.”

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/194002
19421-2900878-TSO-NHS_Guide_to_Healthcare_ WEB.PDF, (Accessed on
November 19, 2015.)

“Department of Health of England. “Cross-Border Healthcare and Patient Mobility
in Europe.”
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/252940
/Cross_Border_Healthcare_Information.pdf, (Accessed on November 1, 2015.)


http://www.nhs.uk/NHSEngland/Healthcosts/Pages/Prescriptioncosts.aspx
http://www.nhs.uk/NHSEngland/Healthcosts/Pages/Eyecarecosts.aspx
http://www.nhs.uk/NHSEngland/Healthcosts/Pages/Dentalcosts.aspx
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/194002/9421-2900878-TSO-NHS_Guide_to_Healthcare_WEB.PDF
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/194002/9421-2900878-TSO-NHS_Guide_to_Healthcare_WEB.PDF
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/252940/Cross_Border_Healthcare_Information.pdf,
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/252940/Cross_Border_Healthcare_Information.pdf,

people plan to receive a healthcare treatment in a country within the European Union
due to cheaper cost, availability of expertise, or avoidance of long waiting-list in their
countries. For example, Ms. B who resides in Belgium wanted to have a hip
replacement, but it has to be waited for one year. She suffered from the pain and
decided to have an operation in the Netherlands, due to the shorter waiting-list in
there. Some people require specific medical needs or highly specialized treatments
which may be not provided in their country or may be available but they have
uncertainty to get those treatments in their land. These situations are examples of the
various factors that patients determine to travel for care.'?

The world is more integrated. In recent years there is an increasing
mobility of patients across international borders.** When this phenomenon occurs,
there are many legal issues arising. Variations in education and professional standard
between countries may impact the quality of care. Moreover, healthcare services are
not like other services because patients who receive healthcare services need
continuity of care. It means patients need a follow-up in their home countries. Thus, it
becomes the reason why cross-border healthcare needs collaboration and
communication between countries.

Cross-border healthcare services have both positive and negative effects.
In the European Union, the recent Member States such as Czech Republic, Slovakia,
Slovenia, and Croatia have less potential at providing healthcare services than other
Member States. And they also have problems accessing to healthcare services
domestically. Thus, people from these countries choose to use healthcare services

elsewhere within the European Union'* because countries in the European Union

2\Willy Palm and Irene A. Glinos. “Enabling patient mobility in the EU: between free
movement and coordination.”

http://www.euro.who.int/__data/assets/pdf file/0004/138181/E94886 ch12.pdf,
(Accessed on November 1, 2015.)

BMatthias Helbe. “The movement of patient across border.”’
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC3040015/#, (Accessed on November
1, 2015.)

14Osterle A. Health care across borders: Austria and its new EU neighbours. Journal
of European Social Policy 2007;17(2):112-24.

1


http://www.euro.who.int/__data/assets/pdf_file/0004/138181/E94886_ch12.pdf
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC3040015/

share similarities in language and culture.'® They also can cross the boundaries with
convenience as there is no need for visa and there are many modes of transportation.
Due to the wide extension of cross-border healthcare services within the European
Union, the European Union has researched problems especially reimbursement on
cross-border healthcare services and launched their legislations and policies in order
to achieve the goal of efficient cross-border healthcare by determining administrative
procedures and establishing the reimbursement system.® Besides, they attempt to
increase the potential of providing healthcare services with the same healthcare
standard throughout the European Union, focusing on safety and quality standard.’

The problem is that the Member States want to control their budget on
healthcare. If they allow patients to receive healthcare abroad while having to pay for
higher price, it will cause the imbalance of their controlling budget. On the other
hand, patients have the rights to healthcare. If the Member State cannot provide
healthcare within a reasonable time, patients have the rights to seek healthcare
anywhere within the European Union. In the past, the European Court of Justice
established that health care is a national policy. If patients seek healthcare anywhere
in the European Union, they need to be allowed by the Member State of affiliation
through the pre-authorization process.

Later, pre-authorization policies were contested by citizens, who
successfully challenged the refusal of national social insurance system to reimburse
the costs of planned, unauthorized treatments undertaken in another Member State.
ECJ decided that prior authorization acts as a barrier to the principle of free
movement.'® In the case of Watts,'® ECJ established the principles of reimbursement
for cross-border healthcare services: it should be done regardless of what system of

15 egido-Quigley H, Glinos I, Baeten R, McKee M. Patient mobility in the European
Union. BMJ2007 Jan 27;334(7586):188-90.

®Evers S, Paulus A, Boonen A. Integrated care across borders: possibilities and
complexities. Int J Integr Care2001;1:e18.

YCucic S. European Union health policy and its implications for national
convergence. Int J Qual Health Care2000Jun;12(3):217-25.

BKatharine Footman. ““Cross-border health care in Europe.”
http://www.euro.who.int/__data/assets/pdf file/0009/263538/Cross-border-health-
care-in-Europe-Eng.pdf, (Accessed on November 19, 2015.)

¥Case C-372/04 Watts [2006] ECR 1-04325.



individual country is, and a treatment can proceed in spite of no prior authorization on
the ground that the refusal has no justified reason. If it is not possible in the State of
residence to receive a healthcare service within a period compatible with the disease
and the clinical situation of the patient, the national institution cannot refuse to allow
cross-border healthcare.?’ The ECJ scrutinized the ultimate goal of the freedom to
supply and receive services as a higher interest.?*

As a result from this case, the EU legislations which concern the cross-
border healthcare services, including the planned care, need to be crystal-clear, to
scrutinize which situations require a prior authorization, and to assure that there
should not be any barriers and should be no restrictions of patients’ rights to obtain
cross-border healthcare. Consequently, the Directive 2011/24/EU of the European
Parliament on the application of patients’ rights in cross-border healthcare was
launched.

The Directive has been launched to clarify the legal certainty of
reimbursement criteria and also confirm the entitlement of the patients’ rights when
they seek healthcare services abroad in order that they acknowledge the cost and level
of the cost of their medical treatment that can be reimbursed. Many essential
principles of cross-border healthcare have been formed in the Directive, for instances,
the doctrine of undue delay. Its definition is that the treatment must be provided
within a time limit which is medically justifiable by measuring the patient current
state of health and probable course of illness. It is also based upon an objective
clinical assessment of the patients and their individual circumstances.??

The reimbursement of cost is only one of the issues of cross-border

healthcare services. Beyond that, there are provisions concerning the responsibilities

2®Monica Cappelletti. Healthcare Right and Principle of "Minimum Standards: The
Interpretation of the Judiciary in A Comparative Perspective.” Switzerland: Springer
International Publishing, 2015.)

2'Flaminia Tacconi. “Freedom of Health and Medical Care Services within the
European Union.” http://www.zaoerv.de/68_2008/68_2008 1 b 195 208.pdf,
(Accessed on November 12, 2015.)

22Claire Donovan and others. “Requests For Treatment In Countries Of The European
Economic Area Wales Procedure.”
http://www.wales.nhs.uk/sitesplus/862/opendoc/231756, (Accessed on November 1,
2015.)


http://www.wales.nhs.uk/sitesplus/862/opendoc/231756

of the Member States, and the cooperation in healthcare among the Member States are
comprised in the Directive as well. The EU seems to have adopted the readiness of
applying its economy to make the improvement of healthcare for all European
patients.?® Accordingly, the healthcare services in the United Kingdom under the EU
laws and regulations are interesting for study and research — they will be lessons for
future healthcare services in Thailand which is a part of the ASEAN Economic
Community (AEC).

The current situation in Thailand appears that the Thai government
supports the country to be a medical hub of the Southeast Asian region. There is a
medical tourism which is a sub-set of cross-border healthcare, and it generates much
income to Thailand. However, there is no concrete legal instrument to facilitate cross-
border healthcare services. Therefore, if we analyze the EU law, it will be useful for
Thailand in creating a model law for guaranteeing the cross-border patients’ rights
and placing obligations on healthcare service providers.

While the Thai government’s policy supports healthcare business, it also
helps foreign patients on the principle of humanity. In areas near the border of
Thailand, Thai hospitals and facilities are confronting with the problems of inflowing
Lao patients seeking healthcare in Thailand without ability to pay for the treatment
fee, thus affecting the controlling budget in Thailand. Therefore, if we have a
reimbursement system, it will help Thailand manage its resource and budget more
effectively and increase the potential in providing healthcare service by finding a
consensus between these two countries.?* Cooperation between healthcare providers
in border regions can avoid duplicate tasks and wasting resources.

The ASEAN has initiated coordination and harmonization of laws in
many areas. There is a directive concerning medical device and a cosmetic directive,

while healthcare services which are important for the ASEAN’s economy still lack

23Miek Peteers. “Free Movement of Patients: Directive 2011/24 on the Application of
Patients’ Rights in Cross-Border Healthcare.”
http://booksandjournals.brillonline.com/content/journals/10.1163/157180912x615158,
(Accessed on November 1, 2015.)

24Research Institute for Thai Healthcare Security. “Effect of Laotian seek healthcare
in Thailand.” http://www.hisro.or.th/main/modules/research/attachservices/174/Full-
text.pdf, (Accessed on November 24, 2015.)


http://www.hisro.or.th/main/modules/research/attachservices/174/Full-text.pdf
http://www.hisro.or.th/main/modules/research/attachservices/174/Full-text.pdf

cooperation in this field to support cross-border healthcare services. The benefits will
be for patients to exercise their rights within the ASEAN. Besides, it will be beneficial
for managing and delivering healthcare services among the Member States in the
ASEAN. Like the EU, the ASEAN also supports the free movement of services and,
in the future, a plan to be a single market. The principles experienced in the EU might
be useful for establishing ASEAN cross-border healthcare services structure, and it
will be a guideline for Thailand and the ASEAN to implement a model law that is
efficient and appropriate for Thailand and ASEAN’s context.

As Thailand has the policy toward becoming a medical hub of the Asian
region and participation in the ASEAN Economic Community (AEC), it is likely that
legal problems regarding cross-border healthcare services might emerge in the future.
These problems could be the results of patients from the neighboring countries
entering Thailand to receive medical services as well as Thai residents moving or

travelling to other countries in the ASEAN to seek medical treatment.

1.2 Hypothesis

Cross-border healthcare service of the United Kingdom under the EU
legislation is an appropriate system and thus it is a good example for Thailand to
implement its legal mechanism to facilitate cross-border healthcare service and patient

mobility.

1.3 Objectives of study

1.3.1 To study and analyze the patients’ rights and access to cross-border
healthcare services, including the guarantee of the safety, quality, and efficiency of
care that patients receive in the United Kingdom and in the Member States within EU

1.3.2 To study and analyze the legislations, both substantive and
procedural provisions, in relevance to facilitating patients in receiving medical

treatment in another Member State rather than their Member State of residence.



1.3.3 To study the promotion of cooperation among the Member States
within the EU on cross-border healthcare services through the EU regulations and the
Directive

1.3.4 To suggest suitable concepts for Thailand to enable patient mobility
and to propose principles and legal criteria that tend to be compatible with Thailand’s
perspective in cross-border healthcare services by applying lessons learned in the

United Kingdom

1.4 Scope of study

The thesis will study the cross-border healthcare system in the United
Kingdom which is influenced by the EU laws, in particular regulation (EC) 883/2004
and EU directive 2011/24/EU on application of patient’s right in cross-border
healthcare. The writer will focus on the healthcare system in Thailand, excluding
private insurance and the probable rights of Thai patients when seeking healthcare
across borders in the ASEAN. However, dispute solutions will be excluded from the
scope of study. And the aim of the writer is to promote the patients’ right to

healthcare, which does not include a care for surgical beauty.

1.5 Methodology

The writer would like to reform the current problems of Thai healthcare
system to be more accessible in healthcare and to see the possible solution of cross-
border healthcare in Thailand and ASEAN, the study of this thesis will be conducted
through literature review and documentary research. It will obtain information from
government data and other online databases. The main model law which has been
chosen is the United Kingdom model as a research-target country due to three major
reasons. Firstly, most people in Thailand are covered by the National Health Security

which was originated from the United Kingdom since December, 1942.25 Moreover,

2>Brave New World. “The welfare state.”
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the United Kingdom is a Member State of the European Union which bears a
similarity to Thailand which is an ASEAN’s Member Country. Therefore, there might
be some common grounds and legal bases that can be adapted to Thailand’s context.
The second reason is that the United Kingdom is an interesting country for research as
it has the best performance in the field of healthcare. It is also regarded as the best
country in terms of efficiency and effectiveness of healthcare.?® And it is ranked
second in safe care “equity”?’ i.e. providing care that does not vary in quality because
of personal characteristics such as gender, ethnicity, geographical location, and

socioeconomic status.28

1.6 Expected results

1.6.1 Understand the legal problems regarding cross-border healthcare
services in the United Kingdom under EU legislation

1.6.2 Understand certain legal mechanisms which are both substantive
and procedural legislations for facilitating the free movement of patients or enabling
patient mobility in cross-border healthcare services in the United Kingdom and the
EU

1.6.3 Be able to suggest suitable concepts and legal mechanisms for
Thailand to enable patient mobility and support cross-border healthcare services

1.6.4 Be able to propose principles and legal criteria that tend to be
compatible with Thailand’s perspective in cross-border healthcare services by

applying lessons learned in the United Kingdom

http://www.nationalarchives.gov.uk/pathways/citizenship/brave_new_world/welfare.h
tm, (Accessed on November 1, 2015.)

2NHS. “Guide to the Healthcare System in England Including the Statement of NHS
Accountability.”
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/194002
19421-2900878-TSO-NHS_Guide_to_Healthcare_ WEB.PDF, (Accessed on
November 19, 2015.)

2’| bid.

28Robert M. Mayberry. “Improving quality and reducing inequities: a challenge in
achieving best care.” http://www.ncbi.nlm.nih.gov/pmc/articles/PMC1426185/,
(Accessed on November 19, 2015.)


https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/194002/9421-2900878-TSO-NHS_Guide_to_Healthcare_WEB.PDF
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/194002/9421-2900878-TSO-NHS_Guide_to_Healthcare_WEB.PDF
http://www.ncbi.nlm.nih.gov/pubmed/?term=Mayberry%20RM%5Bauth%5D
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC1426185/
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CHAPTER 2
CROSS-BORDER HEALTHCARE SERVICES
IN THE EUROPEAN UNION AND THE UNITED KINGDOM

In this chapter, the writer would like to scrutinize the cross-border
healthcare services in the European Union and the United Kingdom by initially
studying the rights of patients from the human rights perspective and also patients’
rights in the European Union law. From these perspectives, we should be able to see
how the United Kingdom system, under the European Union law, uses various legal
instruments to achieve the goal of promoting patients’ rights across the European
Union, especially in the aspect of the cross-border patients’ rights. This issue, in my
opinion, is a valuable comparator for the patients’ rights under Thai law under the
ASEAN framework (as will be elaborated in the next chapter). Besides, the principles
that we gain from this chapter will help us acknowledge useful criteria for designing a

system of cross-border healthcare in the near future.

2.1 The rights to health in human rights perspective

The human rights to health mean “everyone has the right to the highest
attainable standard of physical and mental health.?® It also includes access to safe and
potable water and adequate sanitation, healthy occupational and environmental
conditions, and access to health-related education and information, including on
sexual and reproductive health.*

The first time that healthcare was recognized as human rights is under the
1946 Constitution of the World Health Organization (WHO). Two years later, the
1948 Universal Declaration of Human Rights also stated that health is a part of right

2UNITED NATION. “Human Rights.” Special Rapporteur on the right of everyone
to the enjoyment of the highest attainable standard of physical and mental health
http://www.ohchr.org/EN/Issues/Health/Pages/SRRightHealthindex.aspx, (Accessed
on November 19, 2015.)

%0National Economic and Social Rights Initiative, New York. “What is the Human
Right to Health and Health Care.” http://www.nesri.org/programs/what-is-the-
human-right-to-health-and-health-care?, (Accessed on June 10, 2016.)


http://www.nesri.org/programs/what-is-the-human-right-to-health-and-health-care
http://www.nesri.org/programs/what-is-the-human-right-to-health-and-health-care
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to adequate standard of living.3! From that time, other international instruments also
recognized healthcare as human right. Therefore, every State ratified at least one
international human rights treaties which they have committed themselves the duty of
protecting the right to health.

The right to health consists of both freedoms and entitlements.

“Freedoms consists of the right to control one’s health and body, for
example, sexual and reproductive rights and to be free from interference, for example,
free from torture and from non-consensual medical treatment and experimentation.

Entitlements consists of the right to a system of health protection that
provides everyone an equal opportunity to enjoy the highest attainable level of
health.” 32

The healthcare must meet the key human rights standards:

“1. Universal Access means that all persons can access to healthcare with
equitability. Therefore, people can access to healthcare with affordability wherever
and whatever they need.

2. Availability means that in all areas and all communities, there must be
available healthcare infrastructures, goods, and services which are enough for all.
The examples of healthcare infrastructures are hospital and healthcare facilities.

3. Acceptability and Dignity means that dignity of people must be
respected. A healthcare provider must provide care for people properly depending on
their gender, age, culture, and different way of rights and abilities. Privacy and
confidentiality are also respected.

4. Quality means that healthcare with good quality under the control
mechanism and standard guidelines is provided in an appropriate time and safe by
focusing on patients as the center of cure.

5. Non-Discrimination means that all people can receive healthcare

without discrimination no matter in direct discrimination or indirect discrimination.

L Article 25 of the 1948 Universal Declaration of Human rights.
S2WHO. “Health and human rights.”
http://lwww.who.int/mediacentre/factsheets/fs323/en/

Fact sheet NO. 323, (Accessed on December 2015.
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6. Transparency means that people can access to healthcare information
easily. And the way that healthcare providers provide healthcare is organized,
financed, and delivered transparently.

7. Participation means that people can have an active role in making
decision concerning their health.

8. Accountability means that public and private sectors are accountable
for protecting the right to health with enforceable standards, regulation, and
monitoring process.”

In conclusion, human rights are entitlement that every country agrees to
grant the right to health for its people. It must be responsible for respecting,
protecting, and fulfilling the right to health. Under international instruments, countries
are also bound to fulfill their obligations. Human rights including the right to health
used to be discussed for arrangement and planning in international context such as in

the European Union.

2.2 The rights of patients in the European Union

The originality of cross-border healthcare is based on legal rights under
the international instrument such as the 2000 Charter of Fundamental Rights. The
patients’ rights apply to all European citizens including citizens in the United
Kingdom. The Charter was created by the Active Citizen Network in 2002. The
fourteen rights were established on the European Charter of Patients’ Rights.
Although the charter is not a law and has no legal binding,* many strong networks of
patients’ rights groups within Europe have successfully pushed forward their
governments to recognize and adopt these rights. Similar patients’ rights charters have
been developed in other regions.

According to the European Charter of Patients’ Rights, there are fourteen
rights of patients, which are the confirmation that the rights of patients are considered

#1bid.

3 Active Citizenship Network. “Patients’ rights have no Border.”
http://www.cittadinanzattiva.it/files/corporate/europa/carta/European_Charter_of Pati
ents_Rights_england.pdf, (Accessed on November 19, 2015.)


http://www.cittadinanzattiva.it/files/corporate/europa/carta/European_Charter_of_Patients_Rights_england.pdf
http://www.cittadinanzattiva.it/files/corporate/europa/carta/European_Charter_of_Patients_Rights_england.pdf
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legal or constitutional or human rights.**These rights are listed and explained as
follows:

“First, right to preventive measures means that individual person has the
right to an appropriate service so as to prevent illness. For example, vaccinations, and
adopting a healthy lifestyle. For example diet, avoidance of smoking, avoidance of
excess alcohol, avoidance of drug abuse. This right refers to the right to health of
human rights.

Second, right of access means that individual person has the right of
access to the health services that his or her health needs require. The health services
must guarantee equal access to everyone, without discriminating on the basis of
financial resources, place of residence, kind of illness or time of access to services.
This right refers to the right to non-discrimination and equality of human rights.

Third, right to information means that each person has the right to access
to all kind of information concerning their state of health, the health services and how
to use them, and all that scientific research and technological innovation makes
available. The patients can obtain the information about their right to healthcare
within the European Union by contacting their national contact point, which is the
unit to facilitate cross-border healthcare overall the European Union. This right refers
to the right to information of human rights.

Fourth, right to consent means that each person has the right of access to
all information that might enable him or her to actively participate in the decisions
regarding his or her health; this information is a prerequisite for any process and
treatment, including the participation in scientific research. This right refers to the
right to bodily integrity, right to liberty and security of person, freedom from torture
and cruel, inhuman, degrading treatment, right to privacy, and right to health of
human rights.

Fifth, right to free choice means that each individual has the right to freely
choose from among different treatment procedures and providers on the basis of
enough information. The patients have the rights to receive the healthcare service in

another Member State which they are satisfied. However, patients need to ask for

*1bid.
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prior authorization in some type of medical treatment that has been determined by the
Member State of affiliation’s legislation. For example, if the patients want the
reimbursement of treatment C, the treatment C is provided in the Country F’s
legislation that if the patients want to get the reimbursement, the patients have to get
the permission by Country F (the Member State of affiliation) first. So, the patients
must be granted by the authority the prior-authorization. This right refers to the right
to bodily integrity, right to liberty and security of person, freedom from torture and
cruel, inhuman, degrading treatment, right to privacy and right to health of human
rights.

Sixth, right to privacy and confidentiality means that each individual has
the right to the confidentiality of personal information, including information
regarding his or her state of health and potential diagnostic or therapeutic procedures,
as well as the protection of his or her privacy during the performance of diagnostic
exams, specialist visits, and medical or surgical treatments in general. Besides, the
patients have the right to obtain a copy of their medical record (paper form or
electronic form) in order to assure the continuing of care, when they want to be
treated by another healthcare provider. This right refers to the right to privacy of
human rights.

Seventh, right to respect of patients’ time means that each individual has
the right to receive necessary treatment within a swift and predetermined period of
time. If the Member State of affiliation cannot provide the medical treatment to the
patients without undue delay. The patients have the right to receive the medical
treatment in another Member State with the expense reimbursed by that Member State
of affiliation. This right applies at each stage of the treatment. This right refers to the
right to health of human rights.

Eighth, right to the observance of quality standards means that each
individual has the right of access to high quality health services on the basis of the
specification and observance of precise standards. This right refers to the right to
health and right to life of human rights.

Ninth, right to safety means that each individual has the right to be free

from harm caused by the poor functioning of health services, medical malpractice and
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errors, and the right of access to health services and treatments that meet high safety
standards. This right refers to the right to health and right to life of human rights.

Tenth, right to innovation means that each individual has the right of
access to innovative procedures, including diagnostic procedures, according to
international standards and independently of economic or financial considerations.
This right refers to the right to health and right to benefit of scientific progress of
human rights.

Eleventh, right to avoid unnecessary suffering and pain means that each
individual has the right to avoid as much suffering and pain as possible, in each phase
of his or her illness. This right refers to the right to health and freedom from torture
and cruel, inhuman, degrading treatment of human rights.

Twelfth, right to personalized treatment means that each individual has
the right to diagnostic or therapeutic programs tailored as much as possible to his or
her personal needs. This right refers to the right to health and right to non-
discrimination and equality of human rights.

Thirteenth, right to complain means that each individual has the right to
complain whenever he or she has suffered harm and the right to receive a response or
other feedback. This right refers to the right to remedy of human rights.

Fourteenth, right to compensation means that each individual has the right
to receive sufficient compensation within a reasonably short time whenever he or she
has suffered physical or moral and psychological harm caused by a health service

treatment. This right refers to the right to remedy of human rights.”3®

2.3 The European Union and healthcare

There is an argument that the European Union has the
competence to act in the field of healthcare or not. In the Treaty of
Maastricht, the European Union institutions have no crystal-clear competence

in the area of healthcare. Later, many treaties were amended, and these

% Active Citizenship Network. “Patients’ rights have no Border.”
http://www.cittadinanzattiva.it/files/corporate/europa/carta/European_Charter_of Pati
ents_Rights_england.pdf, (Accessed on November 19, 2015.)


http://www.cittadinanzattiva.it/files/corporate/europa/carta/European_Charter_of_Patients_Rights_england.pdf
http://www.cittadinanzattiva.it/files/corporate/europa/carta/European_Charter_of_Patients_Rights_england.pdf
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treaties tried to create an area of law that the competence would be shared
between the European Union and its Member States. The issues became clear
following the implementation of the Lisbon Treaty of 2009 which illustrates
the integration of healthcare services in the European Union.

One of the main works of the Union shall be the creation of an
internal market. This internal market rule is one of the rules that the Union
applies to regulate the healthcare3 “The Union shall establish an internal
market. It shall work for the sustainable development of Europe based on
balanced economic growth and price stability, a highly competitive social
market economy, aiming at full employment and social progress, and a high
level of protection and improvement of the quality of the environment. It
shall promote scientific and technological advance...”

The competence in public health elements shall be shared between the
European Union and the Member States. 3 And The Union shall have competence to
carry out actions to support, coordinate or supplement the actions of the Member
States regarding the protection and improvement of human health.>® Article 168 of the
TFEU is provided for the cooperation between the Member States in the area of
health, which states that “The Union shall encourage cooperation between the
Member States in the areas referred to in this Article and, if necessary, lend support to
their action. It shall in particular encourage cooperation between the Member States to
improve the complementarity of their health services in cross-border areas.” And the
Union action shall complement the national policy.

However, the concluding paragraph of Article 168 states that the
responsibilities in organizing healthcare belong to the Member States. “Union action
in the field of public health shall fully respect the responsibilities of the Member
States for the definition of their health policy and for the organization and delivery of
health services and medical care and the allocation of the resources assigned to them.”

Consequently, the Member States are interested in keeping their powers to

regulate their own healthcare because healthcare expense is an important matter in

37Article 3 of TFEU.
38Article 4 of the TFEU.
3Article 6 of the TFEU.
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controlling national budget. The European Court of Justice has confirmed the respect
of national responsibilities in the field of healthcare. The rulings state that healthcare
IS not harmonized at EU level. It is the national rules to determine in the following
matters:
-the conditions relevant to the right and duty to be insured with a social
security scheme
-which insurance schemes are offered for each Member State’s citizens
-the terms and conditions for patient’s entitlement and benefits
Later, the social security coordination Regulation 1408/71 was launched
to confirm the right to receive healthcare in another Member State at the expense of
the Home State.
2.3.1 Patients’ free movement rights under EU legislation
In European Union, there is the development of patients’ rights in
cross-border healthcare. Formerly, cross-border healthcare is considered as the
granting system or the country of person that are insured must give the permission to
patients to obtain healthcare aboard to reimbursement the expense of planned
treatment. Currently, the patients’ rights in cross-border in the European Union are
clearer with the more concrete criteria in the form of EU Directive and EU
Regulations.
2.3.1.1 Patients’ free movement rights under EU regulations
The Regulation 1408/71 on the application of social security
schemes to employed persons and their family moving within the community and its
implementing Regulation 574/72 set out the right to receive healthcare in another
Member State at the expense of the Home State. It is the first time of establishing
entitlements to social security benefits for citizens who move to another Member
State. The main purpose of the Regulations is to make sure that insured persons do not
lose their social security protection when moving to another Member State.
The regulation has been applied to citizens who have a nationality of the Member
State, stateless persons, refugees who reside in the Member State, and also their
family members. The regulation 1408/71 is not applied only to employed persons but

also self-employed persons, civil servants, and students.
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Not only the Member States of the European Union are
covered by this regulation, nationals from Iceland, Liechtenstein, and Norway are also
covered by way of the European Economic Area (EEA) Agreement.

The regulation was replaced by the social security Regulation
883/2004, with detailed procedural and administrative matters being dealt with in
Regulation 987/2009. These regulations are called modernized coordination of the
social security systems in the European Union. Yet, the social security systems of the
Member States within the European Union were not harmonized due to the difference
in each country’s system and their individual cultural root.

As a result, every Member State is free to decide who is to be
insured under its legislation, whose benefits are permitted, and what conditions are to
be met, how these benefits are calculated, and the amount of premium that should be
paid. “° A person to seek healthcare in another Member State is entitled to the benefits
in kind provided in its national legislation. The regulations aim at ensuring access to
healthcare in various situations such as temporary stay abroad and residence outside
the competent Member State (Article 19). The Regulations also include provisions for
planned healthcare (Article 20).

(1) Necessary treatment when patients stay in another
Member State

The persons urgently require medical benefits when they are
abroad (just temporary) can present European Health Insurance Card (EHIC) to obtain
state-funded medical treatment at a respective medical facility where emergency
treatment is needed. EHIC is issued by each national health insurance provider
considered by the country of residence.

For example, Mr. Z who resides in France was taking a
vacation in Germany. He got into a car accident. His legs were injured. He needs a leg

operation. He can present EHIC in order to obtain medical treatment in a state

“Olnternational Labour Organization. “Coordination of Social Security Systems in the
European Union: An explanatory report on EC Regulation No 883/2004 and its
Implementing Regulation No 987/2009.” http://www.ilo.org/wecmsp5/groups/public/--
-europe/---ro-geneva/---sro-budapest/documents/publication/wcms_166995.pdf,
(Accessed on November 19, 2015.)


http://ec.europa.eu/social/main.jsp?catId=563&langId=en#nationalinfo
http://www.ilo.org/wcmsp5/groups/public/---europe/---ro-geneva/---sro-budapest/documents/publication/wcms_166995.pdf
http://www.ilo.org/wcmsp5/groups/public/---europe/---ro-geneva/---sro-budapest/documents/publication/wcms_166995.pdf
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hospital in Germany. He does not have to pay upfront because the cost will be paid by

France. No prior authorization for treatment is required.

(2) Planned treatment in another Member State

The persons intending to access to medical treatment in
another Member State require prior authorisation.*

“The insured persons and members of their family travelling
to another Member State with the aim of receiving benefits in kind during the stay
must seek an authorisation from the competent Member State.” *?

The person shall receive the benefits in kind that are
provided by the Member State of treatment as if he was insured under the Member
State of treatment’s legislation.*® The costs for treatment are mostly paid by the
Member State of affiliation to the Member State of treatment directly. If the prior
authorization is granted, the patients do not need to pay upfront.

The Member State of affiliation has to grant prior
authorization when these following two conditions are met.

-the planned treatment is under the benefits provided in the
Member State of affiliation.

-the planned treatment cannot be provided in the Member
State of affiliation within a medical justifiable timeframe by considering the current
state of patient’s health and the probable course of illness.**

The ECJ confirmed that EU community law does not affect
the power of the Member States to organize their social security systems.

Later, in the case of Kohl, the regulation was challenged by

the free movement of services under the Treaties. The internal market rule is one of

*IPrimary Care Commission. “Seeking Healthcare in Europe.” http://www.pcc-
cic.org.uk/external?url=http://www.england.nhs.uk/ourwork/part-rel/x-border-
health/europ-x-border-health/, (Accessed on November 28, 2015.)

“EUROPEAN COMMISSION. “Guidance note of the Commission services on the
relationship between Regulations on the coordination of social security systems and
Directive on the application of patients' rights in cross border healthcare.”,
(Accessed on May 21, 2012.

“3paragraph 2 of Article 20 of Regulation (EC) 883/2004.

“Article 56 of the TFEU.


http://www.pcc-cic.org.uk/external?url=http://www.england.nhs.uk/ourwork/part-rel/x-border-health/europ-x-border-health/
http://www.pcc-cic.org.uk/external?url=http://www.england.nhs.uk/ourwork/part-rel/x-border-health/europ-x-border-health/
http://www.pcc-cic.org.uk/external?url=http://www.england.nhs.uk/ourwork/part-rel/x-border-health/europ-x-border-health/
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the rules that the ECJ applied to the case and explained its interaction with the social
security coordination regulation.
2.3.1.2 The internal market of the European Union

The internal market of the European Union is based on four
freedoms: free movements of goods, persons, services, and capital. In order to
achieve the four key freedoms, cross-border healthcare must be succeeded.

(1) Free movement of services

“The free movement of service prohibits restriction on the
freedom of providing service within the Union.” % Article 57 of TFEU specifies the
services that are under the scope of the Treaty: The service that has an economic link
between service provider and service recipient. The service provider getting
remuneration from the service recipient falls into the scope of the Treaty. The ECJ’s
ruling states that medical service is under the scope of Article 57 of TFEU.

In the case of Kohl, Mr. Kohl who has a Luxemburg
nationality took his daughter to receive dental treatment in Germany. But before his
daughter went to Germany, she had not asked for prior authorization which was a
necessary requirement when receiving the planned care in another Member State
under the regulation 883/2004.

The ECJ states that national rules on prior authorization
which fall within the social security regulation are not an excuse to exclude the
application of the treaty rules from the free movement of services. The prior
authorization is a barrier to the freedom of providing services. On the other side,
Luxemburg argued that prior authorization is the way that its State applied to avoid
financial risk and ensure a balanced medical service available for all.

The ECJ decided that the prior authorization is a breach of the
treaty rules on the free movement of services. Besides, the money that Mr. Kohl asked
for reimbursement is equal to the rate in Luxemburg. There is no financial risk for the

social security system.

*Ibid.
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Therefore, the treaty rules prevail the secondary legislation,
and the free movement of services prevails the prior authorization in maintaining
financial expense of state budget in each Member State.

The ECJ’s ruling provides a new route for claiming
reimbursement. Although patients do not have to seek prior authorization before
going to receive medical treatment in another Member State, patients can claim for
reimbursement up to the rate of their home Member State. When comparing to the
claim under Regulation 883/2004, if prior authorization is granted, patients can claim
for full amount of medical treatment cost.

The ECJ sets the new approach that patients can reimburse
their medical treatment cost. However, there are still some questions that need to be
answered. For instance, whether this approach can apply to hospital treatment or not.

In the case of Vanbraekel, a woman was insured in Belgium
and received hospital treatment in France. The court stated that healthcare falls within
the scope of free movement of services and there is no need to exclude hospital
service from this free movement of services. Therefore, this approach (claiming
reimbursement under the Treaty) can be applied to hospital service as well.

In the case of Yvonne Watts,*® Ms. Watt was diagnosed with
osteoarthristis. Due to the long waiting list in her British local hospital, she had to
wait for one year to get a hip replacement. Therefore, she decided to receive medical
treatment in France although prior authorization had been refused by the British
authority. The ECJ granted reimbursement for her based on the doctrine of undue
delay, since the British hospital cannot provide the medical treatment to its patient by
appropriate time when considering the health state of the patient and the probable
course of illness.

In the case of Commission v France, in France patients who
seek healthcare abroad have to ask for a prior authorization granting if they need
major medical equipment. The court stated that the restriction of prior authorization

when the patients need to use major and expensive equipment is reasonable.

46Case C-372/04 Watts [2006] ECR 1-04325.



23

Therefore, it is justifiable to restrict the patients to ask for prior authorization in the
case that major and costly equipment is needed.

The ECJ has ruled many principles concerning cross-border
healthcare. However, there is still reluctance, and all those rules have to be clarified
systematically in order to ensure the entitlements of patients receiving healthcare in
other countries within the European Union. Therefore, there was a preparation that
healthcare service is to be under the Service Directive or Bolkestein Directive
(Directive 2006/123/EC on services in the internal market), which reflects European
Union’s endeavor to foster its free movement like other services. But this preparation
was not carried out. The European Parliament and the council voted the healthcare
service out of the scope of the Service Directive, because of the complication of the
nature of healthcare service and the sensitivity of this area by public opinion. The
council also considered that patients are not ordinary consumers but they are in
vulnerable position.*” Later, cross-border healthcare service was presented in another
separate Directive, which is Directive 2011/24/EU on the application of patients’
rights in cross-border healthcare.

2.3.1.3 Directive 2011/24/EU on the application of patients’ rights
in cross-border healthcare

In addition to the ECJ’s ruling, Directive 2011/24/EU was
established to ensure the free movement of healthcare services by placing Member
States’ responsibilities at delivering and organizing healthcare services, and to
establish a legal framework in safe, high quality, and efficient cross-border healthcare

in the European Union.*

4’European Patients Forum. “EU Directive 2011/24/EU on the application of
patients’ rights in cross-border healthcare: Legislation Guidance for Patient
Organisations. ” http://www.eu-patient.eu/globalassets/policy/cross-
borderhealthcare/2013-11-18_cbhc_guidance-final.pdf, (Accessed on November 15,
2015.)

*8The European Commission. DIRECTIVE 2011/24/EU on the application of
patients’ rights in cross-border healthcare. http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2011:088:0045:0065:EN:PDF,
(Accessed on November 19, 2015.)


http://www.eu-patient.eu/globalassets/policy/cross-borderhealthcare/2013-11-18_cbhc_guidance-final.pdf
http://www.eu-patient.eu/globalassets/policy/cross-borderhealthcare/2013-11-18_cbhc_guidance-final.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:088:0045:0065:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:088:0045:0065:EN:PDF
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The Directive covers all healthcare services provided by health
professionals to patients to assess, maintain, and restore their health, including the
prescription and dispensation of medical products and medical devices.

The Directive comprises a legal framework focusing on these
following three main areas:

-Establishing the rules which are relevant to reimbursement of
costs of cross-border healthcare

-Granting responsibilities to the Member States concerning
cross-border healthcare

-Establishing cooperation among the Member States regarding
the healthcare systems

Comparison between patients’ rights under Regulation (EC)

883/2004 and the Directive

Coverage Regulation (EC) the Directive
883/2004

Planned Treatment Yes Yes

Unplanned Treatment Yes (By using EHIC) Yes

Obtain treatment in state- | Yes Yes

run healthcare provider

Obtain treatment in No Yes

private healthcare

provider

Require prior

authorization

Yes, always in the case of

planned treatment.

No, only some treatment

Require payment in full No Yes
up front
The amount of Full costs Equal to the cost in

reimbursement

Member State of
affiliation, not exceeding

the actual cost.

Table 2.1: Patients’ rights under Regulation (EC) 883/2004 and the Directive
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2.4 EU legal framework in cross-border healthcare under the Directive: Key
elements in the Directive and their implementation in National Health Service

(Cross-border healthcare) Regulations 20134°

The National Health Service (Cross-border healthcare) Regulations 2013,
hereafter called the Regulation, is a statutory implementation of the Directive. Its
definition of healthcare is “health services provided by health professionals to patients
to assess, maintain or restore their state of health, and includes the prescription,
dispensing and provision of medicinal products and medical devices.”0

2.4.1 Control and promotion of healthcare business

In the EU Directive, there are provisions to describe service
provider’s obligations and the provisions of affirmation of quality and safety in
healthcare. The details are as follows.

2.4.1.1 Healthcare service provider’s obligations®!

In order to ensure that cross-border healthcare can proceed
with efficiency and patients can access to healthcare with a guarantee of their rights,
the rights of patients must be protected, although they receive healthcare in other
Member States within the European Union. The Directive places the obligations to
healthcare service providers.

In the United Kingdom, most healthcare providers have to
register to the Care Quality Commission (CQC). The CQC regulates healthcare

service providers to meet the requirements that are set in the Directive as follows: 5

492013 No. 2269 National Health Service, England And Wales The National Health
Service (Cross-Border Healthcare) Regulations 2013, implement provisions of
Directive 2011/24/EU of the European Parliament and of the Council on the
application of patients’ rights in cross-border healthcare.
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/252944
INHS _cross_border_regulations_2013.pdf, (Accessed on May 17, 2016.)

502013 No. 2269 NATIONAL HEALTH SERVICE, ENGLAND AND WALES The
National Health Service (Cross-Border Healthcare) Regulations 2013.
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/252944
INHS _cross_border_regulations_2013.pdf, (Accessed on May 17, 2016.)

IHealthcare provider means natural or legal person e.g. company legally providing
healthcare in the territory of the Member State.


https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/252944/NHS_cross_border_regulations_2013.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/252944/NHS_cross_border_regulations_2013.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/252944/NHS_cross_border_regulations_2013.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/252944/NHS_cross_border_regulations_2013.pdf
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“I1. The service providers must give the related information on
treatment alternatives and quality and safety to the patients.

2. The service providers must give the information about the
price and invoice. Healthcare service providers cannot charge the price because the
patients reside in another Member State rather than the Member State of treatment.

3. The service providers must set the fee based on non-
discrimination criteria. When comparing incoming patients and the domestic patients,
the price must be calculated equally. When there is no domestic patient fee that would
help in the comparison, the fee must not be calculated subjectively.

4. The service providers must assure that there are complaint
processes, or process to get the compensation, and ensure the legal mechanisms of
dispute settlement.

5. The service providers must respect patients’ privacy and
supply the patients with a copy of medical record in order to be beneficial for
continuity of care.

6. The service providers must register a healthcare
professional liability insurance or other systems that have equal standard.

7. The service providers must respect the privacy of patients
including their personal information.”

2.4.1.2 Ensure quality and safety in healthcare®?

The service providers must conform to the law both in the
Member State of treatment and the European Union law. Every Member State in the
European Union must supply the patients with information through its National
Contact Point.®* The information that the National Contact Point has to provide

consists of the following issues:>®

2Department of Health of England. “How the Directive affects your NHS trust How
to manage payment pathways for visiting European patients.”
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/349219
/Information_about_the_cross-border_healthcare_directive_final.pdf, (Accessed on
December 02, 2015.)

3Article 4(1) of the Directive.

S Article 2 (1) of the National Health Service (Cross-Border Healthcare) Regulations
2013, “National contact point: designation”.


https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/349219/Information_about_the_cross-border_healthcare_directive_final.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/349219/Information_about_the_cross-border_healthcare_directive_final.pdf
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(1) The National Contact Point shall give the information about
the quality and safety standard to the patients both under its Member State’s law and
the European Union law.

(2) The National Contact Point shall give the information on
provisions for the supervision and assessment of healthcare professionals.

(3) The National Contact Point shall give the information on the
standard of each healthcare provider and the restriction of its practice.

(4) The National Contact Point shall give the information on
hospital accessibility for disabled persons.

The patients who will go to receive medical treatment abroad
can check credentials of the providers by contacting the National Contact Point. This
will help the patients make the right decision on the healthcare that they will receive
abroad whether it is safe and satisfies their need.

For example, Mr. A who lives in France wants to receive
treatment Z in Greece. But he is not sure that the doctor A who is in a Greek hospital
can provide the treatment Z in the same standard as the treatment Z in France.
Therefore, he asks the National Contact Point in Greece to get the information about
the standard of treatment Z in Greece. Also, he can check the credentials of doctor A
to make sure that he can obtain a safe care.

2.4.2 The rights of patients in cross-border healthcare
In the European Union, there is the confirmation of entitlement of
patients’ rights across borders and also the criteria of reimbursement having been set
in the EU legislation; the details of which have been developed and interpreted by the
main actor - the European Court of Justice.
2.4.2.1 Entitlement of patients’ rights
Patients are entitled to reimburse for the medical treatment

cost if they are entitled to reimburse that medical treatment in the Member State of

https://www.gov.uk/government/uploads/system/uploads/attachment_data/
file/252944/NHS _cross_border_regulations_2013.pdf, (Accessed on May 17, 2016.)
SSArticle 3 of the National Health Service (Cross-Border Healthcare) Regulations
2013, “NCP: information about treatment in England and Wales.”
https://www.gov.uk/government/uploads/system/uploads/attachment_data/
file/252944/NHS _cross_border_regulations_2013.pdf, (Accessed on May 17, 2016.)
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affiliation. Therefore, the patients’ entitlement is under the scope of the benefits in
their Home Member State.>® The rights of patients are in accordance with the sentence
stating that “If you are entitled to it here, you can get it there. >’

In order to guarantee the rights of patients,®® the law or
administrative procedure in the Member State of affiliation has to explicitly and
clearly say about what the citizen’s entitlement is by defining types of medical
treatment. If the same medical treatment does not exist in the Member State of
affiliation, the Member State of affiliation must consider that the medical treatment is
corresponding to the benefits provided in its legislation. If the medical treatment is
corresponding to the benefits provided in its legislation, the patients have the right to
reimbursement such medical treatment.

2.4.2.2 Reimbursement of costs in cross-border healthcare®®

Reimbursement of costs in cross-border healthcare or the
amount of reimbursement is explained here to describe the rights to reimbursement of
patients when they seek healthcare abroad as well as the terms and conditions that
they must follow before obtaining such reimbursement.

(1) The right to reimburse under the insurance that the

patients are insured
Member States have the discretion in clarification of their
own details in the Social Security “benefits basket”, which is composed of the
provided benefit, the eligibility condition, and the reimbursement status of the
benefits. The costs of treatment that patients can claim abroad within the European
Union are equal to the costs they can get in the Member State of affiliation, but not
exceed the actual amount that they pay. If the cost exceeds, the patients have to be

responsible for that exceeding cost themselves.

Article 7(Recital 33) of the Directive.

%’Supra Note 7.

8Article 4, 5, and 6 of the Directive.

Article 7(3) of the Directive and Article 7 of the National Health Service (Cross-
Border Healthcare) Regulations 2013.



29

For example, Mr. X resides in country Y, which is his
Member State of affiliation. In country Y, Treatment Z costs €500, and Mr. X have
the right to reimburse the costs of €300.

-In country A, the treatment Z costs €520. The patient will
still receive €300 reimbursement. Therefore, the total cost of the treatment that the
patient has to pay himself is €220.

-In country B, the treatment Z costs €310. The patient will
still receive €300 reimbursement. Therefore, the total cost of the treatment that the
patient has to pay himself is €10.

-In country C, the treatment Z costs €200. The patient will
receive only €200, which is the actual cost of the treatment. Therefore, the total cost
of the treatment that patient has to pay himself is none.

Other costs such as accommodation and transportation
tickets cannot be reimbursed; the patients have to pay themselves. But the Member
States may reimburse for such extra cost in case of disabled persons. For example,
regarding the disabled persons who need another person for their assistance, the cost
of an assisting person can be reimbursed depending on the Member State of
affiliation’s policy.

(2) The right to reimburse under the insurance that the
patients are insured: methods to determine reimbursement rate for Diagnosis
Related Groups in United Kingdom and the European Union

According to the provision of the Directive, patients have
the right to reimburse only the amount equal to the reimbursement rate under their
insurance system. How those Member States set the price for the reimbursement is an
important key to make a fair and just price when they claim reimbursement after
coming back from seeking healthcare overseas.

Almost half a century ago, DRGs was a similar grouping
system which does not need plenty of information. Most of the Member States in the

EU used to determine the hospital reimbursement by this system.
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Country Year of DRG  Original purpose(s) Principal purpose(s) in 2010
introdu tion

Austria 1997 Budgetary allocation Budgetary allocation,
planning
England 1992 Patient classification Payment
Estonia 2003 Payment Payment
Finland 1995 Description of hospital Planning and management,
activity, benchmarking benchmarking, hospital
billing
France 1991 Description of hospital Payment
activity
Germany 2003 Payment Payment
Ireland 1992 Budgetary allocation Budgetary allocation
Netherlands 2005 Payment Payment
Poland 2008 Payment Payment
Portugal 1984 Hospital output Budgetary allocation
measurement
Spain (Catalonia) 1996 Payment Payment, benchmarking
Sweden 1995 Payment Benchmarking,

performance measurement

Figure 2.1 Years of introduction and purposes of DRG systems®°

Diagnosis Related Groups does the function of categorizing
patient classification to inform that the patients who get the same disease or group of
diseases will spend a similar period of time; in other words, identifying how much
time that the patients who got the same disease will spend and how much resources
will be used. There are three processes for setting the price as the following details:

“I. Definition of data sample
2. Use of trimming methods and possibility checks

3. Definition of price” ©

°European Observatory on Health Systems and Policies Series. “Diagnosis-Related
Groups in Europe Moving towards transparency, efficiency and quality in hospitals.’
http://www.euro.who.int/__data/assets/pdf file/0004/162265/e96538.pdf, (Accessed
on June 10, 2016.)

®1Jonas Schreytgg. “Methods to determine reimbursement rates for diagnosis related
groups (DRG): A comparison of nine European countries. Health Care Management
Science. ” August 2006, Volume 9, Issue 3, pp 215-223,
http://link.springer.com/article/10.1007%2Fs10729-006-9040-1, (Accessed on June
01, 2016.)

i)


http://link.springer.com/journal/10729
http://link.springer.com/journal/10729
http://link.springer.com/journal/10729/9/3/page/1
http://link.springer.com/article/10.1007%2Fs10729-006-9040-1
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The main purposes of Diagnosis Related Groups are
described as follows:

1. To encourage efficient healthcare service delivery

2. To discourage the provision of unnecessary services so as
to overcome some disadvantages of traditional hospital reimbursement system

3. To enable a case payment system that implements both
balanced incentives and a methodologically reasonable system.

4. To precisely illustrate the resources and costs of treating a
group of similar patients.

Data collection

* Demographic data

» Clinical data

= Cost data

» Sample size, regularity
of up

Price setting Actual hospital

payment
* Cost weights * Volume limits

* Base rate(s) * Outliers
 Prices/ tariffs * High cost cases

Patient
classification
system

+ Average vs. "best” « Quality
* Negotiations

= Diagnoses
= Procedures

= Complexity/ Severity
* Frequency of revisions

Figure 2.2 DRGs process®?

Determinants of Hospital Costs

Medical and
Decision Variables

Patient Variables Variables

Gender, Procedures, National/regional,
e, Technologies, Hospital-specific factors (such as
Diagnoses, Human ressources, wage level, location, size,
Severity Intensity teaching status)

DRG

~eriat ) I Cost weight x Baserate

Adjustment
factors

Figure 2.3 Determinants of Hospital Costs

%2Dipl.-Ing. Alexander Geissler. “Provider Payment Improvements in Selected
Regions of the Russian Federation: Feasibility Analysis and Preliminary
Recommendations Implementation of DRG in Europe.” https://www.mig.tu-
berlin.de/fileadmin/a38331600/2012.lectures/Moskow_2012.04.25.pdf, (Accessed on
June 10, 2016.)
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Remark: DRGs systems differ greatly between European Member States due
to the difference in patient classification systems and adjustment of cost weight or
conversion rates. ®3

1. The First Stage is Data Collection

The information that is needed for DRGs development is
composed of production of the hospital; diagnosis, procedure code, age, sex; the
characteristics of hospital; size, geography, status such as teaching hospital; capital
information of hospital, labour, material, capital, etc.

In this stage of data collection, there are needs of clinical
data which is the classification system for diagnoses and procedures; cost data which
can be imported or collected within the country and is required for standardizing cost
accounting; and sample size and update, which may come from the whole population

or just a small group of people.

Cost accounting

Enables hospitals to detect sources
of resource consum, iption

Required for self
developed DRG systems

Hospital management DRG system development

- Internal budget planning - Precise (fair) payment rate calculation

Benchmarking (within and across hospitals) - Continuous system updates

- Monitoring of service delivery - Transparency

Figure 2.4 DRGs improves the cost accounting utilization

63Diagnosis-Related Groups in Europe. “Towards Efficiency and Quality.”
http://eurodrg.eu/about.html, (Accessed on June 10, 2016.)

%4Dipl.-Ing. Alexander Geissler. “Provider Payment Improvements in Selected
Regions of the Russian Federation: Feasibility Analysis and Preliminary
Recommendations Implementation of DRG in Europe.” https://www.mig.tu-
berlin.de/fileadmin/a38331600/2012.lectures/Moskow_2012.04.25.pdf, (Accessed on
June 10, 2016.)
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Figure 2.5 The United Kingdom is the country that has the cost guideline

According to the chart above, the United Kingdom is
the country that has the cost guideline by having compulsory cost accounting system,
national costing guidelines, and own cost data.

The method that the United Kingdom uses is the
number of cost collecting hospital of all hospitals. Overhead allocation uses direct
method. Indirect cost allocation uses the weighting of statistics. And data checking on
the reported cost data has been inspected by national officers every year.

2. The Second Stage is price setting

Price setting is based only on good quality data. The
imported data cannot be based on. The calculation method comes from the function of

cost weights multiplying base rate or the tariff plus adjustment.5®

- “cost weight“ (varies by DRG) “base rate” or adjustment

Relative weight 10 €3000 (+/-)

(e.g. Germany) & (varies slightly by state)
Raw tariff 1.0 (+/-)

(e.g. France) g (varies by region and hospital)
Raw tariff 1.0-1.32

(e.g. England) 2S00 (varies by hospital)

Table 2.2 DRG’s price setting

®Dipl.-Ing. Alexander Geissler. “Provider Payment Improvements in Selected
Regions of the Russian Federation: Feasibility Analysis and Preliminary
Recommendations Implementation of DRG in Europe.” https://lwww.mig.tu-
berlin.de/fileadmin/a38331600/2012.lectures/Moskow_2012.04.25.pdf, (Accessed on
June 10, 2016.)



34

Note: 1. RW stands for Relative Weight meaning the average rate of resource uses in
patients cure according to DRGs. It is the comparison of the average cost of all
patients cure.

2. Base rate comes from the amount of money paid per unit or the relative
weight adjusted from the number of days spent on staying in hospital.

3. The final stage is the result of actual hospital payment (or reimbursement
rate)

According to EuroDRG Website, ®® which informs
about DRGs in the European Union, it is found that many European DRG systems
may get lost in their policy by focusing too much on uniquely refining the medical
classification of DRGs. Besides, over the last decade the Europeanization of health
service markets put pressure on national reimbursement systems.

2.4.2.3 Prior authorization®’

The Member State of affiliation may provide a system of prior
authorization for reimbursement of costs of cross-border healthcare. ®® But the
Member State has to publish the information® pertaining to the specified medical
treatments which require prior authorization.”® And those specified medical treatments
must be in accordance with the conditions in Article 8(2) of the Directive, which
states that “the healthcare that may be subject to prior authorization shall be limited to
healthcare which: "

(a) is made subject to planning requirements relating to the

object of ensuring sufficient and permanent access to a balanced range of high-quality

%Diagnosis-Related Groups in Europe. “Towards Efficiency and Quality.”
http://eurodrg.eu/about.html, Acceessed on June 10, 2016.)

67Section 7(6)(a)(b)(c) of the National Health Service (Cross-Border Healthcare)
Regulations 2013.

S8Article 8 of the Directive.

®National Health Service, England National Health Service (Cross-Border
Healthcare) (England) Directions 2013. “Duty to publish information about
healthcare services subject to prior authorization. ”
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/497073
/Cross_Border_Directions.pdf, (Accessed on June 10, 2016.)

"OArticle 4 of the National Health Service (Cross-Border Healthcare) (England)
Directions 2013 in exercise of the powers conferred by section 6D of the National
Health Service Act 2006(a).

"IArticle 8(2) of the Directive.


http://eurodrg.eu/about.html
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/497073/Cross_Border_Directions.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/497073/Cross_Border_Directions.pdf
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treatment in the Member State concerned or to the wish to control costs and avoid, as
far as possible, any waste of financial, technical, and human resources and:

(1) involves overnight hospital accommodation of the patient
in question for at least one night; or

(if) requires use of highly specialized and cost-intensive
medical infrastructure or medical equipment;

(b) involves treatments presenting a particular risk for the
patient or the population; or

(c) is provided by a healthcare provider that, on a case-by-
case basis, could give rise to serious and specific concerns relating to the quality or
safety of the care, with the exception of healthcare which is subject to Union
legislation ensuring a minimum level of safety and quality throughout the Union.”

The prior authorization can be refused only on grounds of the
following conditions:

-the patient would be exposed to an unacceptable risk that
outweighs the potential benefit from cross-border healthcare.

-the treatment would expose the general public to a safety
hazard.

-the healthcare provider is suspected of not respecting safety
and quality standards.

-the healthcare can be provided at home within a justifiable
time limit.”

The justifiable time limit is determined on an objective
medical assessment of the patient’s condition, patient’s history, probable course of

their illness, the degree of pain, and the nature of the disability.”

"2Article 8(6) of the Directive.

3European Patients Forum. “EU Directive 2011/24/EU on the application of
patients’ rights in cross-border healthcare: Legislation Guidance for Patient
Organizations.” http://lwww.eu-patient.eu/globalassets/policy/cross-
borderhealthcare/2013-11-18 cbhc_guidance-final.pdf, (Accessed on November 26,
2015.)


http://www.eu-patient.eu/globalassets/policy/cross-borderhealthcare/2013-11-18_cbhc_guidance-final.pdf
http://www.eu-patient.eu/globalassets/policy/cross-borderhealthcare/2013-11-18_cbhc_guidance-final.pdf
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Figure 2.6 Cross-border healthcare services processes.
(MS: Abbreviation of Member State)
2.4.3 Cross-border healthcare and responsibility of the Member
States in the European Union
Since cross-border healthcare services concern an interaction
between at least two countries, information outside the patient’s country of residence
may be difficult to obtain than domestic information. Therefore, mechanisms for
dealing with important matters should be prepared for patients.
2.4.3.1 National Contact Point™
National Contact Point is one of the instruments that all
Member States in the European Union have to set up in order to subsidize patients.
National Contact Point of the United Kingdom has two major
functions. First, it has to offer information in reachable formats including an
electronic format and a format that the handicapped can access to. Second, when there

IS a necessity, it has to coordinate with other Member States’ National Contact Points.

"Dr. Eva Lukacs Gellérné Ph.D.Ministry of Human Capacities, Hungary. “Directive
2011/24/EU Topic 2. Responsibilities of EU Member. States. ”
http://ec.europa.eu/enlargement/taiex/dyn/create_speech.jsp?speechlD=35325&key=4
c89b71bdaleb69f8fbh6a4e95db0388, (Accessed on May 8, 2016.)

SArticle 2 (1) of the National Health Service (Cross-Border Healthcare) Regulations
2013 and Avrticle 6 of the Directive.


http://ec.europa.eu/enlargement/taiex/dyn/create_speech.jsp?speechID=35325&key=4c89b71bda1eb69f8fbb6a4e95db0388
http://ec.europa.eu/enlargement/taiex/dyn/create_speech.jsp?speechID=35325&key=4c89b71bda1eb69f8fbb6a4e95db0388
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Figure 2.7 National Contact Point’s functions™
2.4.3.2 Information to patient””

The National Contact Point of the United Kingdom is under
the responsibility of NHS England. The National Contact Point is required to give
information as follows: '8

“The information that National Contact Point must provide
for outgoing patients who want to receive the healthcare in another Member State
within the European Union’®

-The rights and entitlements of patients

-The terms and conditions of patients for reimbursement

-The administrative procedures for patients who would like
to use cross-border healthcare

-The procedures for appealing and redressing if patients
consider that their rights have not been respected

-Clear information about the patients’ rights under the cross-

border healthcare Directive, and the rights they have under the Regulation (EC) No.

"®European Commission. “Directive on patients’ rights in cross-border healthcare.”
http://www.ipopi.org/uploads/Directive%200n%20patients%E2%80%99%20rights%
20-%20Annika%20Novak.pdf, (Accessed on November 28, 2015.)

""Article 3 of the National Health Service (Cross-Border Healthcare) Regulations
2013 and Article 4, 5, and 6 of the Directive.

8NHS England. “European cross border healthcare: Information for
commissioners.”’
https://www.england.nhs.uk/wp-content/uploads/2013/07/eu-cross-border-hc-
commissioners-0614.pdf, (Accessed on November 28, 2015.)

Part2, Section 4 of the Regulation.


http://www.ipopi.org/uploads/Directive%20on%20patients%E2%80%99%20rights%20-%20Annika%20Novak.pdf
http://www.ipopi.org/uploads/Directive%20on%20patients%E2%80%99%20rights%20-%20Annika%20Novak.pdf
https://www.england.nhs.uk/wp-content/uploads/2013/07/eu-cross-border-hc-commissioners-0614.pdf
https://www.england.nhs.uk/wp-content/uploads/2013/07/eu-cross-border-hc-commissioners-0614.pdf
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883/2004. The National Contact Point must explain to patients which one is the best
choice for them.

-Detail of the National Contact Point’s contact of other
Member States.” &

“The information that National Contact Point must provide
for the incoming patients receiving the healthcare in the Member State within the
European Union®!

(1) Ensure that the following information is available for
patients:

-Information about healthcare providers in that country

-Information about patients’ rights in that country

-Information about complaints procedures and mechanisms
for seeking remedies

-Information about legal and administrative options existing
to settle disputes

(2) Ensure that the following information is available for patients
on request:

-Information about a specific healthcare provider’s right to
provide services and any restrictions on a specific healthcare provider’s right to
provide services.

-Information about the quality and safety standards that apply
in that country, including provisions for supervision and assessment of healthcare
providers and which providers are subject to those standards and guidelines

-Information about the accessibility of hospitals for persons
with disabilities

-Information about cross-border prescriptions.”

8EPF. “EPF 4th Regional Conference on the EU Directive on Cross-Border
Healthcare.” http://lwww.eu-patient.eu/globalassets/policy/cross-
borderhealthcare/cbhc_conf-report_4est-jul2014.pdf, (Accessed on November 28,
2015.)

81part2 Section 3 of the National Health Service (Cross-Border Healthcare)
Regulations 2013.
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2.4.3.3 Duty to consult
The National Contact Point must consult with the
organizations to assure that patients can get the best interest by the healthcare
provider who provides the healthcare services for patients in an appropriate manner.
2.4.4 Cooperation in healthcare
In the Directive there are many provisions concerning cooperation
in the field of healthcare. Cooperation is one of the keys in helping cross-border
healthcare to work well in the European Union. The goal is for patients in the
European Union to be able to receive healthcare services with high efficiency as much
as supplementary treatment of healthcare that might not be available in their own
country.
2.4.4.1 Recognition of prescription issues in another Member
State

The Member States have to accept and dispense prescription
that has been issued in other Member States. For example, British General
Practitioner can issue the prescription, and patients can take this prescription to ask
for the prescribed medicine in another Member State. Another Member State has to
accept and dispense the prescription. However, it does not affect the national rules on
national price of medicine and ethical rules.

The Directive requires the Commission to adopt appropriate
measures in identifying prescribed medicinal product and identity of the prescriber.
The conditions of the prescription are that the prescription must be signed by the
prescriber in ink or in advanced electronic signature; the prescription must contain an
indication of the prescriber’s occupation (doctor, pharmacist, dentist, etc.) including

their address; name of the patient needs to be identified in the prescription.
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Figure 2.8 Illustration of the list of essential elements for cross-border prescription®?

2.4.4.2 European Reference Network®:

European Reference Network brings together specialized
centers across the European Union, helps patients access to highly-specialized
treatment, and escorts the exchange of information and expertise. It also provides
sickness-prevention knowledge and focuses on rare diseases, especially in
advancement of diagnosis and treatment, for patients.

For example, Mr. A lives in Czech Republic and got disease
A which has never found treatment in Czech Republic before. Therefore, Czech
Republic can use this network to find highly-specialized treatment among the
Member States within the European Union. By using this network, it is found that
there is an expertise to cure the disease A in Germany. So, Czech Republic can send
Mr. A for treatment in Germany. This is useful for patients by increasing the chance
of finding efficient treatment especially the treatment that cannot be found in their
homeland.

82Pharmaceutical Group of European Union. “Recognition of Cross-Border
Prescriptions.”
http://ec.europa.eu/health/cross_border_care/docs/cons_prescr_pgeu_policy_en.pdf,
(Accessed on November 19, 2015.)

8Article 12 of the Directive.


http://ec.europa.eu/health/cross_border_care/docs/cons_prescr_pgeu_policy_en.pdf
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2.4.4.3 E-health and Common Electronic Medical Record®

E-health is defined by the World Health Organization as “the
combined use of electronic communication and information technology in the
healthcare sector.”8 It refers to the healthcare components delivered, enabled or
supported through the use of information and communication technology. It may
involve clinical communications between healthcare providers such as online
referrals, electronic prescribing, and sharing of electronic health records. It can also
provide access to information databases, knowledge resources, and decision support
tools to guide service delivery.

Electronic Medical Records or Electronic Health Records
(EMR/ EHR) is one form of e-health enabling the communication of patient data
between different healthcare professionals such as general practitioners, specialists,
etc. E-health is often referred to information that can assist health professionals in
decision-making and treatment. Data found in the record may include patient
demographics, past medical history, vital signs, examination and progress notes,
medications, allergies, immunizations, laboratory test results, radiology reports, living
wills, and a health power of attorney. It can be made available rapidly through ICT to
authorized personnel providing care in different locations including across national
boundaries or cross-border healthcare. It can also support the collection of data for
other uses such as billing, quality management, public health disease surveillance and
reporting.

The United Kingdom and the Member States in the European
Union concern about the continuity of care and follow-up process. For example, Mr.
A was cured in Germany and finally came back to his home in France. But his
treatment still needs to be continued in France. So, there is a problem since he is not
sure if he can transfer his medical data from Germany to France or not. His rights in
medical record are not clear. So, the Directive makes clear that he can have a copy of
his medical record to support cross-border healthcare so that he can continue his

treatment in his homeland.

84 Article 14 of the Directive.
8The World Health Organization. “E-health.” http://www.who.int/topics/ehealth/en/,
(Accessed on November 18, 2016.)


http://www.who.int/topics/ehealth/en/
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Electronic health (e-health) facilitates cooperation and
exchange of information among the Member States. The objectives of the e-health
network are these following details:

(1) To ensure the interoperability of e-health system

(2) To assure that patients’ medical data can be shared among
the Member States within the European Union.

(3) To enable the use of medical information for public
health and scientific research.

(1) E-health privacy law in the European Union

The protection of privacy and security of health data is
essential for any electronic health system to reach its full potential. How to implement
privacy and security in this unique environment is not evident, still, as balancing
individual and societal interests can be difficult. The current European Union
treatment of individual privacy builds upon fundamental human rights, and it is found
primarily in two directives: the 1995 Directive on the protection of individuals with
regard to processing personal data and the free movement of such data (Data
Directive),86 and the 2002 Directive concerning the processing of personal data and
the protection of privacy in the electronic communication sector.8”

Additionally, in the form of international instruments, the
Council of Europe’s 1981 Convention for the Protection of Individuals with regard to
the Automatic Processing of Personal Data, and the Organization for Economic
Cooperation and Development (OECD)’s 1980 Guidelines Governing the Protection

of Privacy and Trans-Border Data Flows of Personal Data. These rules describe

8EUR-Lex: Access to European Union law. “Protection of personal data. European
Parliament and Council Directive 95/46/EC of 24 October 1995 on the protection of
individuals with regard to the processing of personal data and on the free movement
of such data.” http://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=URISERV%3AIl14012, (Accessed on May 10, 2016.)
8’EUR-Lex: Access to European Union law. “Data protection in the electronic
communications sector. Directive 2002/58/EC of the European Parliament and of the
Council of 12 July 2002 concerning the processing of personal data and the
protection of privacy in the electronic communications sector (Directive on privacy
and electronic communications).” http://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=URISERV%3AIl24120, (Accessed on May 10, 2016.)


http://eur-lex.europa.eu/homepage.html
http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=celex:31995L0046
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=URISERV%3Al14012
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=URISERV%3Al14012
http://eur-lex.europa.eu/homepage.html
http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=celex:32002L0058

43

personal information as data that are afforded protection in every step, from collection
to storage and dissemination.
Although the expression of data protection requirements varies across the jurisdiction,
all require that personal information must be:

-obtained fairly and lawfully

-used only for the original specified purpose

-adequate, relevant, and not excessive to purpose

-accurate and up to date

-accessible to the subject

-kept secure

-destroyed after its purpose is completed

4. The network on Health Technology Assessment

In order to decide on a worthy healthcare investment, the
United Kingdom participates in Health Technology Assessment (HTA) & which is the
assessment of health technology by systematically researching medicinal products,
medical devices, vaccines, or medical treatments that are effective and safe for
patients.®° The purpose is to build up cooperation in HTA at EU level via a series of
EU-funded project. It is the international cooperation in the European Union. It helps

the United Kingdom determine its healthcare policy accurately.

8\World Health Organization defined that Health technology assessment (HTA) refers
to the systematic evaluation of properties, effects, and/or impacts of health
technology. It is a multidisciplinary process to evaluate the social, economic,
organizational and ethical issues of a health intervention or health technology. The
main purpose of conducting an assessment is to inform a policy decision-making.
8Health Intervention and Technology Assessment Program. “What is HTA?.”
http://www.hitap.net/139584, (Accessed on December 7, 2015.)


http://www.hitap.net/139584
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%Shamseya for innovative community and healthcare solution. “HTA processes.”
http://shamseya.org/?page_id=386, (Accessed on December 7, 2015.)
1bid.
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2.5 The effect of cross-border healthcare Directive in the European Union®?

Many questions have been raised after the launch of the Directive. Does the
Directive motivate patients to receive healthcare abroad, although it is not the aim of the
Directive, due to the availability of cross-border healthcare? Does the Directive support
people to obtain better quality of care with a rising expectation of healthcare treatment
result? The effect of cross-border healthcare Directive should be submitted to the
European Parliament and to the European Council every three years after the adoption of
the Directive following the obligation of Member States in the European Union regarding
Article 20 of the Directive. According to reports, the Directive affects healthcare in the
European Union considerably, not only cross-border healthcare but also domestic health
care.
2.5.1 Creating legal security in the reimbursement of cross-border
healthcare
The Directive places an obligation to the Member States to
incorporate the Directive’s provisions into their national legislation. Besides, the
European Court of Justice is also a main leader in enforcing the Directive in the form of
case law to turn legal security in theory into practice and more concrete. For example,
Member State A lists the types of healthcare treatment requiring prior authorization. If
the European Court of Justice considers that the type of healthcare treatment is not
reasonable for requiring prior authorization,®®and it is an obstacle to the free movement

of services, the European Court of Justice can allow the reimbursement for patients.

92Miek Peeters. Free Movement of Patients: Directive 2011/24 on the Application of
Patients’ Rights in Cross-Border Healthcare. European Journal of Health Law 19 (2012)
29-60.

9The criteria to consider whether it is reasonable or not is under section 7.7 of the
Directive.



46

2.5.2 Heighten quality and safety in National Healthcare System
As patients can obtain information about quality and safety of the
country that they intend to receive healthcare abroad, patients can know their choices and
comparisons of their choices. Therefore, this will lead to the final result that many states
try to increase their standard to be an attractive choice for patients.
2.5.3 Create common values in cross-border healthcare in the European
Union
Common values in cross-border healthcare are responsibilities of the
Member States which are relevant to cross-border healthcare. These values bring about
concrete patients’ rights especially the rights related to special characteristics of cross-
border healthcare. For instance, the patients’ entitlement of the right to obtain
information from the National Contact Point; information about healthcare providers;
standard of care in the intended Member State to receive healthcare; complaint and
remedy procedures; settlement of dispute solution; contacting list of the National Contact
Points. However, the access to information in the European Union still has some
problems at communication. According to the Directive, there is no requirement for
providing information in other languages rather than the official language in the country.
Such availability may be useless if there is no translation that facilitates patients to have a
crystal-clear understanding.
2.5.4 Pronhibition of discrimination
The prohibition of discrimination has been specified in the Directive in
the case that no higher price for foreigners is allowed. In many countries including the
United Kingdom, the government is a key player for supporting healthcare expense.
Therefore, inapplicability of higher charges will mean that patients of other Member
States can get healthcare at the actual price the government would like to support the
quality of life of its citizens. Therefore, Member States in the European Union can adopt
the measure of controlling the inflow of patients which is harmful to the access of
healthcare of domestic patients.
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2.5.5 Create cooperation opportunities

In border regions in the European Union, hospitals are encouraged to
enter into cross-border agreement. This will bring about the chances for co-planning,
mutual recognition and adjustment of guidance and standard, interoperability of
information, and health with IT, etc. The Directive is one of the factors to encourage
hospitals to have cooperation projects in border areas. Hospitals also try to set up the
Healthcare Reference Network.

In conclusion, cross-border healthcare Directive has gone beyond its
initiative plan. There are not just reimbursements, patient and professional mobility
issues. There are also effects in the aspect of healthcare development on an international
level. The facilitation in cross-border healthcare has been established for the sake of
patients. Their free movement is more convenient. Their rights are clearer and concrete.

The framework of cooperation triggers benefits for patients in many

healthcare perspectives as summarized in the following table:
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1. The effects on cooperation
across border

1.1 Necessary instrument for
organizing the patient mobility

1.1.1 The recognition of

prescription

1.1.2 The E-health

Network

1.2 Improve Europe's medicine

1.2.1 Health Technology

Assessment

1.2.2 European Reference

Network

2. The effects on safety and

quality in the region

3. The effects on patients’ rights

3.1 The right to reimbursement

3.2 The right to information

Table 2.3: The effects of the Directive
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CHAPTER 3
THAILAND’S HEALTHCARE

This chapter exhibits the writer's study on the issues of healthcare system in
Thailand and patients’ rights under Thai law by describing the three healthcare systems in
Thailand. Starting with the tabulated form, then follows analyses of the learned models
that might be adopted in our Thai context, the writer hereby provides the provisions of
law that are deemed important when we establish cross-border healthcare. Other model
laws and the reform of current Thai healthcare system are also proposed in this chapter to
construct principles that might help lessen the current problems in our Thai healthcare
system.

3.1 Patient’s rights to health in Thailand

In our age of globalization, healthcare around the world has been developed
by virtue of the advancement of technology and knowledge. Patients’ rights are also
mentioned in our legal instruments, as the writer already explained in the earlier chapter
that the rights to health are also categorized as human rights which are important to
human-beings. Therefore, the writer wrote about the patient’s rights in Thailand to study
the rights we currently have and the rights that should deserve more attention.

3.1.1 Rights to health under the Constitution of Thailand

The State shall achieve the goal of directive principles of State policies
in relation to Social Affairs, Public Health, Education, and Cultural Affairs:%*

“ to promote, support, and develop the health system that emphasizes
the health promotion for people to enjoy a sustainable state of happiness; provide and
promote the standardized public health service to people universally and efficiently; and

encourage private sector and community to participate in the health development and

%Section 80 (2) of the constitution of kingdom of Thailand B.E. 2550 (2007).
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provision of public health services, provided that persons who deliver such services and
perform their duties as to the professional standard and ethics, shall be protected by law.”
3.1.2 Rights to health under Declaration of patients’ rights

“Declaration of patients’ rights, for good understanding between a
patient and healthcare personnel, the Medical Council, Nurse Council, Pharmacist
Council, Dentist Council, and Medical Licensing Committee of Thailand have announced
the patients’ rights as below:

1. Every patient has the rights under the constitution law to receive
basic medical care.

2. Every patient will receive health services from healthcare
personnel, regardless of race, nationality, religion, social status, sex, age, political belief,
and her/his disease or sickness.

3. Except in emergency, every patient has the rights to know
sufficient information regarding his or her sickness from the healthcare personnel in order
to decide to allow any treatment from the healthcare personnel.

4. In life threatening situation, every patient has the rights to receive
needed treatments from healthcare personnel regardless of the patient’s request.

5. Every patient has the rights to know the name, surname, and
profession of the healthcare personnel in charge.

6. Every patient has the rights to get second or more opinions from
other healthcare personnel, and he or she has the rights to change his/her healthcare
provider.

7. Unless the patient’s permission or approved legal authorization,
healthcare personnel cannot disclose the patient’s information. *°
8. Inorder to be in a medical trial or experiment or not, every patient

has the rights to know thorough information. %

%penal code section 323.
%Medical Council regulations concerning the ethical treatment of medical professional
B.E. 2526 section 6.
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9. Per his or her request, every patient has the rights to know the
information in his or her medical records. However, he or she cannot infringe the rights
of others. ¥

10. In the case of a child under 18 years old or a patient with limited
mentality, his or her father, mother, or legal guardian can exercise his or her patient
rights.” %

3.1.3 Patients’ rights in relevance to healthcare
Patients’ rights are protected in aspects of confirmation of equality, right
to receive public health services, right to obtain information, and right to privacy in
information and protection of personal data.
3.1.3.1 The confirmation of equality
Unjust discrimination against a person on grounds that he or she
is different in origin, race, language, sex, age, disability, physical or health condition,
personal status, economic or social standing, religious belief, education or
constitutionally political perspective, must not be permitted.®
3.1.3.2 Right to receive public health service
A person shall enjoy the right to equality to receive proper public
health services and up to the quality.100 Besides, the indigent shall have the right to
receive medical treatment from public health center of the State without payment. A
person has the right to receive efficient and thorough public health services from the
State. A person has the right to be properly protected by the State in order to fight against
harmful contagious diseases, and to have such diseases eradicated for free and in a timely

manner.

9 Information Act B.E. 2540.

%8Mahidol University Faculty of Medicine Ramathibodi Hospital. “Patient rights.”
http://med.mahidol.ac.th/en/patient/patient_right, (Accessed on December 20, 2015.)
9Section 30 paragraph 3 the constitution of kingdom of Thailand B.E. 2550 (2007).
1905ection 51 of the constitution of kingdom of Thailand B.E. 2550 (2007).


http://med.mahidol.ac.th/en/patient/patient_right
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3.1.3.3 Right to obtain information

In providing healthcare services, public health personnel must
provide health information adequately, and they must connect with the service receivers
so that the latter can make a decision for appropriate options of services. If the patient
decline to get the service, no one is allowed provide the service to that patient.

3.1.3.4 Right to privacy of healthcare information

Right to privacy has been protected under the Constitution of
Thailand, by Section 32, which deals directly with right and liberty in life of a person, as
put that “A person shall enjoy the right and liberty in his life...Search of person or act
affecting the right and liberty under paragraph one shall not be made except by virtue of
the law.” 12 Section 33 is a guarantee of liberty of dwelling. And Section 34 is a
guarantee of liberty of travelling. %3

Information privacy and personal information is endorsed by
Section 35: “A person’s family rights, dignity, reputation and the right of privacy shall
be protected.

The assertion or circulation of a statement or picture in any
manner whatsoever to the public, which violates or affects a person’s family rights,
dignity, reputation or the right of privacy, shall not be made except for the case which
is beneficial to the public.

Personal data of a person shall be protected from the seeking of
unlawful benefit as provided by the law.” 104

At present, Thailand does not have any general statutory law
governing data protection or privacy. But the universal personal data privacy law draft

has been proposed.

101The National Health Act B.E. 2550.

192The constitution of kingdom of Thailand B.E. 2550 (2007).
1031 pid.

1941 pid.
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Currently, there is a protection of health information in Section 7
of National Health Act, B.E. 2550, which states that “personal health information shall be
kept confidential.

No person shall disclose it in such a manner as to cause damage
to him or her, unless it is done according to his or her will, or is required by a specific law
to do so. Provided that, in any case whatsoever, no person shall have the power or right
under the law on official information or other laws to request for a document related to
personal health information of any person other than himself or herself.”

However, in the writer’s opinion, healthcare information, which
is very sensitive data, should be protected under a separated privacy law that is the
privacy of healthcare information law. For instance, in a case of emergency that a
minimum of healthcare information could save a patient’s life but the patients cannot
perform their consent because of their paralyzed condition, there should be some
exceptions in the law which allows the use of such data. Therefore, the general privacy
law that is now being proposed still lacks efficient enforcement in accordance with the
reality and special cases of healthcare information’s nature.

In the writer’s opinion, there should be a government authority or
representative unit who is responsible for oversight, enforcement, and health information

privacy protection.

3.2 Patients’ right to reimbursement under three models of Thailand’s healthcare

system?0°

Thailand constitutes three health insurance models which are arranged for all
people. The three systems are Medical Welfare of Civil Servant and State Enterprise

Employees System, Universal Health Insurance System in Thailand, and the Social

195Reform the health insurance system. “Legislative intuitional repository of Thailand.”
http://library2.parliament.go.th/giventake/content_nrcinf/nrc2557-prl4.pdf, (Accessed on
May 8, 2016.)


http://library2.parliament.go.th/giventake/content_nrcinf/nrc2557-pr14.pdf
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Security System. Each system has different target group and is varied in benefits
package, which is detailed as follows.

3.2.1 Medical Welfare of Civil Servant and State Enterprise Employee
System

This is the system of employer (government) and employee who are
government officials and state enterprise employees. 1% The healthcare welfare is
provided for these people as a part of the remuneration which can be competitive in the
labor market.

Government as the employer will be a payer for government hospitals
according to the actual price that has been spent (pay as you go). In order to save the
budget, the government is assigned to spend the budget on drugs used in the national lists.
If there is a need to use other drugs outside the drugs used in the national lists, it will be
subject to a sound reason. In the case of in-patients, the government is responsible for
hospital room rates and charges at the rates stipulated by the disease diagnosis. Patients
can choose to receive healthcare from state hospitals anywhere in the country. Therefore,
the total amount paid in medical expenses cannot be calculated precisely due to the
basing on the number of patients who exercise their rights on medical expenses each year.
But it still does not reflect the true cost of healthcare, because it does not include salary
and remuneration of doctors and hospital personnel and other various utilities.

Besides, the effect from the government providing the right for civil
servants and state enterprise employees to use the service from any state hospital is a
negative performance for follow-up treatment; in order words, it causes a negative effect
on the continuity of care. Moreover, another effect is that patients may also get a
duplicated cure or a cure that exceeds medical necessity.

The main problem in this system is that the payer is the people who
work and have to be responsible for the taxes. But the beneficiaries are both taxpayers

and those who do not pay taxes. When there is a high proportion of older people in the

1%Section 4 of Royal Decree on welfare payments to healthcare. B.E. 2553.
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society. The burden will be placed on the working men. This will be risky for a
sustainable development in healthcare in the long term.
3.2.2 National Health Security System in Thailand (Golden Card Project)

This program was launched in 2545 B.E. The purpose of this project is
that every citizen in the country who is not under other coverage schemes has healthcare
welfare. Originally, healthcare service recipients had to pay 30 Baht per time when
receiving healthcare. The exception is that the impoverished do not have to pay. Later on,
during the tenure of Mongkol Na Songkhla as the Public Health Minister in 2549 B.E.,
because the 30 Baht Project was a helpful project for providing healthcare for low-
income service receivers, the pattern of small co-payment charge for treatment was
changed into free of charge, which means that patients do not have to pay any money for
receiving healthcare services.

The healthcare providers of this universal coverage scheme are public
and private sector. 1% Public hospitals and facilities are registered as a delivery of
network automatically. Private hospitals and facilities have to consider their quality to be
a contractor with the government. Theoretically, people are free to choose their own
facilities to obtain primary care. Practically, the number of designated facilities is limited
especially in rural areas where there are not so many facilities to be prepared for offering
primary care to people. People in rural areas are mostly designated to public facilities
nearby their home.

The intention of this project is the attempt to establish social security
for everybody and decrease inequality in the society. This inequality enables conflicts in

the society and is also an obstacle to sustainable economic development.

O"WHO. “Session 5: Health Situation and Health Systems Analysis: Cambodia, Lao
PDR, Myanmar, Thailand, Viet Nam.
http://www.searo.who.int/thailand/news/Session_5_five _country health_systems_profile
s.pdf, (Accessed on May 8, 2016.)


http://www.searo.who.int/thailand/news/Session_5_five_country_health_systems_profiles.pdf
http://www.searo.who.int/thailand/news/Session_5_five_country_health_systems_profiles.pdf
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Although this system consists of the good intention, to provide
healthcare welfare for all including ones who can bear the costs themselves triggers the
inefficiency of government budget spending.

In 2556 B.E., there are 49 Million people who were under this coverage
program. With the limited budget that the government has set for paying medical bills for
the hospitals paid in the low rate, several hospitals suffered severe losses.

The importance of National Health Security Act, B.E. 2545 (A.D.
2002)

The reason to enact this act, with regard to Section 52 of the
Constitution, Thai people have equal rights to receive healthcare which meets the
standard. And the people in need have the right to obtain healthcare from government
hospitals without payment, according to the law. The service arranged by the government
must be accessible and efficient by supportive local administration and private sector.
According to Section 82 of the Constitution, the government has to set and support
sanitation. Therefore, there should be a healthcare system that is necessary for people’s
health and survival - with the quality of life - by having an organization that supervises
and operates the mission with the participation of the government sector and private
sector in order to have an efficient healthcare system throughout the country. And all
Thai citizens have the right to receive healthcare services with the same standard.

Besides, nowadays in Thailand there are many systems supporting
healthcare, which results in a complication in reimbursement. There should be the
harmonization of the three systems to be supervised by one designated organization in

order to reduce the expenses overall.
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The rights under National Health Security Act, B.E. 2545 (A.D.
2002) 108

The Thai citizens are entitled to receive health service with such
standard and efficiency. 1% Types and restrictions of health service for beneficiaries are in
the prescribed list as determined by the Board.

In this Act the term of health service is clarified as the medical and
public health services that are provided to a person directly and have the purpose of
promotional, preventive, and curative cares; diagnosis; rehabilitation; including the Thai
traditional and alternative medicines approved by the Medical Registration law. 11°

3.2.3 The Social Security System

This system is initiated by the consideration to strengthen the lives’
security so as to well suit the change in economic structure, where agricultural sector has
been succeeded by the industrial, and rural community by the urban. In response to the
waning notion of other individuals as a family member, a new system is required to
ensure the security of life, thus binding the employer and the employee to contribute to
the fund known as the Social Security Fund.

The Social Security Fund covers expenses outside work domain for
employees including sickness, getting harmed, disability, or death. The benefits of
maternity allowance, pension age, and unemployment are also provided for by the fund.
A patient getting harmed at work, however, will only receive compensation fund from the
employer.

The Social Security Office administers both funds and selects qualified
hospitals. The registered hospitals are then listed as contractors where employees can
receive healthcare. The money paid for each qualified hospital is determined by the

agreed rate and number of employees choosing that hospital. Employees must receive

198National Health Security Office. “The rights under National Health Security Act, B.E.
2545.” http://law.nhso.go.th/files/content/alb95cd4-e902-4aa5-998f-33c044a3cd50-
130464164196250000.pdf, (Accessed on May 8, 2016.)

199gection 5 of National Health Security Act B.E. 2545 (A.D. 2002).

1105ection 3 of National Health Security Act B.E. 2545 (A.D. 2002).
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healthcare treatment from the chosen hospital, except for emergency cases when non-
chosen hospitals (as well the registered contractors) can be a provider of healthcare.

Despite the fact that the income of the Social Security Fund comes from
particular sources, this system retains the problem of the asymmetry of income and
expense. The rising number of aged population in the future will precipitate the increase
of expenditure in relation with revenue, unless the rate of contribution to the fund is
adjusted.

The problems of the stability and ability to maintain a sustainable
system, likewise, await solutions, even though the government is not bound to be
committed to unlimited spending as in the welfare of officials system (civil servants and
state enterprise employees) and the national health security system. After all, the
government will be at risk to cover the expense, provided that the three parties do not
contribute sufficiently.

However, there are private health insurance companies to assist the
healthcare in the form of private individual health insurance and group health insurance,
aside from the three availabilities by the government. Nevertheless, only a few people in
Thailand would opt for them due to relatively expensive costs.

The rights under Social Security System in Thailand11!

The Social Security Fund (SSF) was established under the Social
Security Act B.E. 2533112 in order to enable the society security and stability of
livelihood for employee.!t3

The Social Security Office was found accordingly by the Act.114 It has
a mission to manage the Social Security Fund to best benefit all members. The coverage

11The Office of Securities and Exchange Commission. “The Social Security System.”
http://www.thaipvd.com/content_en.php?content_id=00313, (Accessed on June 8, 2016.)

112Gection 21 of Social Security Act B.E. 2533.

U3, wndust 3ansaea. (2558). fwnindel 22. dreuisnguansussnu. nsammanmuas’ dyewu. (Kasamsan

Vilawan. (2015). Twenty-two edition. The explaination of labour law. Bangkok:
Vinyuchon.)

H4gection 19 of Social Security Act B.E. 2533, By virtue of the Act on the
Organization of Ministries, Sub-Ministries and Departments (No.8) B.E. 2536 (1993),


http://www.thaipvd.com/content_en.php?content_id=00313
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is separated into seven types, which are injuries or sickness including promotion of health
and prevention of disease benefits, maternity benefits, invalidity benefits, death benefits,
child benefits, old-age benefits, and unemployment benefits. **°

Under Section 33 of Social Security Act B.E. 2533 as amended by
section 9 of Social Security Act B.E. 2537, the qualification of the insured person are
detailed as follows;

(1.) The employee who are at least fifteen years of age and not
exceeding sixty years old.

(2.) The insured persons according to (1.) who are over sixty years
of age and still working as an employee, are deemed as an employee who is an
insured person.

Employee under Section 4 of the Social Security Act B.E. 2558 means
ones who work for employer and gain remuneration. Therefore, employee under this Act
also includes foreigners who work in company and state enterprise in Thailand as well.

The rate of contribution of the Social Security fund has been
determined in the Ministerial Regulations, B.E. 2543 116 which is regulated in
accordance with Section 46 of Social Security Act, B.E. 2533 as edited by Section 5 of
Social Security Act, B.E. 2542 which states that “The Government, an employer and
an insured person under section 33 each shall pay contributions equally to the Fund
at the rate prescribed in the Ministerial Regulations for payment of benefits relating
to injury, sickness, invalidity, death and maternity, but the contributions thereof shall
not exceed the rate of contributions appended to this Act.

The Government, an employer and an insured person under section

33, shall pay contributions to the Fund at the rate prescribed in the Ministerial

the Ministry of Labour and Social Walfare. is established and in this regard the
Social Security Office is now under the Ministry of Labour and Social Welfare.
115Section 24 of Social Security Act (No. 4) B.E. 2558 cancelled Section 54 of Social
Security Act B.E. 2533 as amended by section 18 of Social Security Act (No. 3) B.E.
2542.

16 Account 2 of Ministerial Regulations, B.E. 2543, contribution rates for Social Security
Fund.
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Regulations for payment of benefits relating to child benefit, old-age benefit, and
unemployment benefit, but the contributions thereof shall not exceed the rate of
55117

contributions appended to this Act...

Moreover, there is also the voluntary insured person, under section 39

of Social Security Act B.E. 2533 which must meet the following requirements;118

1. He or she is an insured person under section 33 and has paid
contribution for a period of not less than twelve months and, subsequently ceases
to be insured person

2. If he or she wishes to continually be insured person, he or she
shall inform his or her wish to the Social Security Office within six months from the
date of his or her termination to be insured person.

The benefits of insured person from the Social Security Fund under the

Social Security Act are as follows;

118Section 39 of Social Security Act B.E. 2533.
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Categories'!® Employers Employees Government

1. Injuries or Sickness | 1.5 % 1.5% 1.5%
including promotion
of health and
prevention of disease
benefits

2. Maternity benefits
3. Invalidity benefits
4. Death benefits

5. Child benefits 3% 3% 1%

6. Old-Age benefits

7.Unemployment 0.5 % 0.5 % 0.25 %
benefits

Table 3.1: The Rate of Distribution to Social Security Fund!?

Categorized under the Defined Benefit System, the Social Security
Fund permits member benefits from the beginning regardless of the amount of
contribution or return on investment of any parties. Every employer with at least one
employee and all workers except those exempted by the Act such as civil servants, state
enterprise employees, and private school teachers are obliged to contribute equally with
the government supporting additional levy to the fund.

When the wages are paid, employers then need to submit the
contributed sum to the Social Security Office by the deadline of the 15th of the following

month after the contribution was deducted.

119GSection 24 of Social Security Act (No. 4) B.E. 2558 cancelled Section 54 of Social
Security Act B.E. 2533 as amended by section 18 (No. 3) of Social Security Act B.E.
2542.

120Gection 46 and 47 of Social Security Act B.E. 2533.
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3.2.3.1 Package of benefits?!
(1) Injuries, sickness Benefits'??

Income replacement!?: the insured person suffers from
non-occupational injuries or sickness can get income replacement at the rate of fifty
per cent of wages employed for a period the insured person has take work-leave to
receive medical treatment under the instruction of doctor (limitto 90 days on each
occasion and not more than 180 days ina calendar year).

But the sickness from chronic disease that has prescribed
in the Ministerial Regulations, the insured person can get income replacement for
more than 180 days but not exceeding 365 days.

Medical services, including prosthetic devices announced by
the Social Security Office, exclude injuries or sickness that resulting from occupation:

1. Normal sickness

2. Emergency illness or accident

3. Medical services in case of dental services (extraction,
tooth fillings, and scaling) ). The insured person is entitled to receive medical services as
actual necessary expense they have paid but not exceeding 300 baht per time and not
exceeding 600 baht per year.*?*

4. In case of renal replacement therapy, including dialysis
with artificial kidneys, clearing the abdomen with a permanent solution, kidney transplant
surgery, giving medicine of Erythropoietin.

5. Bone marrow transplantation (limit of 750,000 baht).

12lworawan Chandoevwit. “Social Security System in Thailand.” http://tdri.or.th/wp-
content/uploads/2012/12/h106.pdf, (Accessed on May 15, 2016.)

12250cial Security Office of Thailand. “Social Security System.”
http://www.sso.go.th/wpr/content.jsp?lang=th&cat=868&id=3628, (Accessed on May 15,
2016.)

123Gection 64 of Social Security Act B.E. 2533.

1245ection 3 of the declaration of Medical Board in accordance with the Social Security
Act B.E. 2533, the rules and rates for benefits in case of sickness, which is not due to an
occupational work.


http://www.sso.go.th/wpr/content.jsp?lang=th&cat=868&id=3628
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6. Change organ cornea (limit of 25,000 baht).

7. Prosthetic and the device of diseases treatment (such as
artificial foot or arm crutches according to the notification of the Office of Social
Security Office’s determination).

8. AlDs

Compensation benefits in case of injury or illness which is
not resulting from occupation:

“1. Diagnosis or medical examination expense

2. Promotion of Health and Prevention of Disease.

3. Medical treatment and rehabilitation expense.

4. The cost of living and medical care in a nursing home.

5. Medications and medical pharmaceutical.

6. Ambulance or transportation for patients.

7. The monetary assistance as the aid to the insurer in case of
insured person gets damages from receiving healthcare services. If the insured person
gets damage from medical services, the office will pay the money to the insured person
and the Office will claim back from an offender.

8. Other services which is necessary for insured person.” 12°
Eligibility requirement: The insured persons have paid contributions for 3 months out
of the 15 months before receiving medical service.!?®
(2) Maternity benefits
-Maternity benefits are composed of:
“(1) medical examination and child bearing expenses
(2) medical treatment expense
(3) medicine and medical supplies expenses

(4) confinement expense

125Section 30 of Social Security Act (No.4) B.E. 2558 (Formerly is section 63 of Social
Security Act B.E. 2533).

1265ection 62 of Social Security Act B.E. 2533 as amended by section 23 of Social
Security Act (No. 2) B.E. 2537.
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(5) lodging, meals and treatment expenses in hospital
(6) new — born baby nursing and treatment expenses
(7) cost of ambulance or transportation for patient
(8) other necessary expenses” 12
-A payment in lump sum of 13,000 Thai Baht for each delivery,
unlimited of times. 128
-Maternity compensation, 50 percent of monthly average wages for
90 days'?®
The third pregnancies cannot get Maternity compensation, 50
percent of monthly average wages for 90 days.**
Eligibility requirement: The insured persons have paid
contributions at least for 5 months. '3
(3) Invalidity benefits
-Invalidity benefits are composed of
“(1) medical examination expense
(2) medical treatment expense
(3) medicine and medical supplied expenses
(4) in-patient, meals and treatment expenses in hospital
(5) cost of ambulance or transportation for invalid person
(6) physical, mental and occupational rehabilitated expenses

(7) other necessary expenses”!?

127Section 4 of the declaration of Medical Board according to the Social Security Act
B.E. 2533 on the issue of the rules and rates for maternity benefits. And Section 66 of
Social Security Act B.E. 2533.

1285ection 3 of the declaration of Medical Board according to the Social Security Act
B.E. 2533 on the issue of the rules and rates for maternity benefits. And Section 66 of
Social Security Act B.E. 2533.

1295ection 67 of Social Security Act B.E. 2533.

130Gection 75 Ter of Social Security Act B.E. 2533.

1315ection 31 of Social Security Act (No.4) B.E. 2558.

132Gection 70 of Social Security Act B.E. 2533.
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-A lifetime invalidity compensation, 50 percent of each month’s
wages. 3

-Lifetime medical care reimbursement, up to 2,000 Thai Baht per
month

-Reimbursement for artificial parts and other related materials.

-Money for a funeral of which amount is 30,000 Thai Baht, when
the beneficiary is dead.

-Compensation equals to 1.5 times of the monthly wages payable
to relatives if the dead or invalid persons had paid contributions for 36-119 months, or 5
times of the monthly wages if they had paid contributions for 120 months.

- losing bodily potential that does not exceed 50 percent of the
whole body is qualified to gain the benefits in terms of invalidity, but the rate and
duration are determined by the medical board without exceeding 50 percent of each
month’s wages.'%*

Eligibility requirement: The insured persons have paid
contributions for 3 months out of the previous 15 months. 1%

(4) Death and survivors’ benefits

-A payment in lump for funeral arrangements.

-Compensation equals to 1.5 times of the monthly wages payable
to relatives if the dead insured persons had paid contributions for 36-119 months, or 5
times of the monthly wages if they had paid contributions for 120 months.

- if the dead insured persons had paid contributions for at least 36
months but not exceed 120 months, the compensation will be paid equal to two monthly

salary.

133Section 32 of Social Security Act (No.4) B.E. 2558.

1345ection 32 of Social Security Act (No.4) B.E. 2558.

135Section 69 of Social Security Act B.E. 2533 as amended by section 27 of Social
Security Act (No. 2) B.E. 2537.
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Eligibility requirement: The insured persons have paid
contribution for a period of not less than one month during the period of six
months before his death.t%

(5). Child benefits

-Child allowance of 400 Baht per child who has the age of 0-6

years old, the maximum is 3 children.*?’
-The child allowance eligibility status is not ended upon the death of
an insured person.t®

Eligibility requirement: The insured persons have paid

contributions for 12 months out of the previous 30 months.*3®

(6) Old-age benefits

The payment in the form of monthly living cost is called as
“Superannuation Pension”. 140

The one-time payment in lump sum is called as “Superannuation
Gratuity”. 1

-A pension is equal to 15 percent of the average of 60 months’
wages received.

-A one-percentage point increase for every 12 months of additional
contribution

-Compensation (10 times of the monthly pension) payable to

relatives if the pensioner is dead within 60 months of retirement.

136Section 73 of Social Security Act B.E. 2533.

137Section 35 of Social Security Act (No.4) B.E. 2558 cancelled section 75 Ter of Social
Security Act B.E. 2533 as amended by Social Security Act (No.3) B.E. 2542.

138Gection 75 quarter of Social Security Act B.E. 2533.

139Section 74 of Social Security Act B.E. 2533.

1405ection 77 of Social Security Act B.E. 2533 as amended by Section 8 of Social
Security Act(No. 3) B.E. 2542.

41pid.
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-A payment in lump sum is equal to the employee’s contribution
payable to the retiree (age 55 and older) who has been contributing for less than 12
months.

-A payment in lump sum is equal to the employee’s and employer’s
contribution including interests accrued from that amount, payable to the retiree who has
contributed for more than 12 months, but less than 180 months.

-A payment in lump sum, of which amount depends on the period of
contribution and base income, payable to relatives of the insured person who is dead
before the age of 55.

Eligibility requirement: The insured persons have paid
contributions for at least 180 months (in both case consecutive and not consecutive
period of 180 months)!*? when they are 55 years old except they still have the insured
person’s status under this act. Therefore, if the status of insured person still exists, the old
age benefit will not be paid. The person shall be entitled to old-age benefit as from the
month following the month his or her insurance is terminated.'*®

(7) Unemployment benefits

-For those who are involuntary unemployed such as laid off, the
replacement rate is 50 percent of the highest three-month average wages in the last nine
months. The maximum duration to receive the benefit is 180 days in calendar year.

-For those who are willing to be an unemployed person such as
quitting work without justified causes, the replacement rate is 30 percent of the highest
three-month average wages in the last nine months. The maximum duration to receive the

benefit is 90 days in calendar year.

142Section 76 of Social Security Act B.E. 2533as amended by section 8 of Social Security
Act (No. 3) B.E. 2542.

143Section 9 of Social Security Act (No. 3) B.E. 2542 and Section 77 Bis of Social
Security Act B.E. 2533.
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- Benefits are also payable when employer stops running business
if resulted from force majeure and employer did not cancel the employment contract, for
example, a flood in establishment?#4

Eligibility requirement: Having paid contributions for 6 months
out of the previous 15 months before unemployment.24
3.2.3.2 Benefit payouts!#®
Benefits that are paid out to insured persons can be divided into
two categories:

1. Old-age money is paid out under the conditions below:

(1) Insured persons have paid equal contributions for less than
180 months

(2) Cancellation of insured status

(3) Insured persons are fully 55 years of age

1.1 Insured persons paying equal contributions for less than 12
months can gain the benefits equal to their contributions in case of old age and child
allowance.

1.2 Insured persons paying contributions for no less than 12
months can obtain the benefits equal to their contributions in case of old age and child
allowance and also the interests set by the Social Security Office (SSO).

2. Old-age pension paid each month for a lifetime under the
conditions below:

(1) Insured persons have made consecutive contributions for no
less than 180 months.

(2) Cancellation of insured status

(3) Insured persons are fully 55 years of age.

144Section 38 of Social Security Act (No. 4) B.E. 2558 and Section 79/1 of Social
Security Act B.E. 2533.

145Section 38 of Social Security Act (No. 4) B.E. 2558.

146S0cial Security Office. “Social Security Knowledge.”
http://www.sso.go.th/wpr/eng/index.html, (Accessed on June 06, 2016.)


http://www.sso.go.th/wpr/eng/index.html
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The old-age pension benefit is equal to 20 percent of the average
monthly wages of the last 60 months. The remark is that the salary base used for
calculation must range between 1,650 and 15,000 Thai baht. Besides, for every additional
12 months of contribution above the consecutive 180-month obligation, the benefit will
collect by 1.5%.

Despite the advantages of steady savings in post-retirement, one
might not find the Social Security Fund reliable and sufficient for supplying the same
quality of life. Instead, workers are advised to take into consideration other choices such

as provident funds and retirement mutual funds for additional security.
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The Civil Servant
System

The Social Security
System

The National Health
Security System

Quantity of
people who have
the rights under
each system
(number of

members)

5 millions people
(8%)

9.84 millions people
(15.8%)

47 millions people
(75%)

Fund

State budget

Contributions from the
employers and
employees, 1.5 percent

of the monthly salary

State budget

Source of fund

General tax

Tripartite contribution

General Tax

Pattern of Public reimbursement | Public contract Public service unit

financing registration and
contract

Idea Fringe benefit Social security Entitlement right
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Responsible unit

Comptroller General's

Department, Ministry

Social Security office

,Ministry of Labour

National Health

Security office,

of Finance and Social Welfare Ministry of Public
Health
Benefits All aspects: in- All aspects: in-patient, | All aspects: in-patient,

patient, out-patient,
dentistry, medicine,
food, room fee, and
maternity cost.

out-patient, dentistry,
medicine, food, room

fee, and maternity cost.

out-patient, dentistry,
medicine, food, room
fee, and maternity
cost.

Service provider

Public sector and

private sector!#’

Public hospital, private
contractual hospital,
and in-network

infirmary.

Public hospital, private
contractual hospital,
and in-network

infirmary.

Notes

Service cost
reimbursement

at private health
facilities is restricted
and only for an
accident or an
emergency

threatening life. 14

Service cost
reimbursement

at private health
facilities is limited

and only as needed.

When they are
eligible for National
Health Security
Scheme,

the first service is
covered, and
registration is

is required at the
health facilities.
(only registered
National Health

Security Scheme is

147Section 4 and Section 8 of Royal Decree on welfare payments to healthcare B.E. 2553.
148Section 8 of Royal Decree on welfare payments to healthcare B.E. 2553.
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counted
for government’s

budget allocation.)

Summary of service benefit package

Ambulatory Public only Public and private Public and private
In-patient Public and private Public and private Public and private
Choice of provider | Free Contractual basis Contractual basis
Inclusive All Non-work related | All

conditions illness

Exclusive No With 15 conditions With 15 conditions
conditions

Chronic and high | Full reimbursement | Fee-schedule Except special room

costs

except special room

(30 conditions)

Table 3.2 Summary in a comparison form of the three healthcare systems in

Thailand

' OCSMBS |
m SSS
mUC

Population = 65 Millions

Figure 3.1 Comparison of the quantity of people who are insured

under the three healthcare systems!4®

149professor Doctor Aphisit Natchariya. “Thai health system Health Policy & Law.”

http://www.med.cmu.ac.th/secret/edserv/curriculum/file/2557/%E0%B9%84%E0%B8%
9F%E0%B8%A5%E0%B9%8C%E0%B8%82%E0%B8%B6%E0%B9%89%E0%B8%9
9%E0%B9%80%E0%B8%A7%E0%B9%87%E0%B8%9B%202557/ICH1_2557/Thai%


http://www.med.cmu.ac.th/secret/edserv/curriculum/file/2557/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C%E0%B8%82%E0%B8%B6%E0%B9%89%E0%B8%99%E0%B9%80%E0%B8%A7%E0%B9%87%E0%B8%9B%202557/ICH1_2557/Thai%20health%20system%20%20Health%20Policy%20&%20Law%2010.3.58.pdf
http://www.med.cmu.ac.th/secret/edserv/curriculum/file/2557/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C%E0%B8%82%E0%B8%B6%E0%B9%89%E0%B8%99%E0%B9%80%E0%B8%A7%E0%B9%87%E0%B8%9B%202557/ICH1_2557/Thai%20health%20system%20%20Health%20Policy%20&%20Law%2010.3.58.pdf
http://www.med.cmu.ac.th/secret/edserv/curriculum/file/2557/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C%E0%B8%82%E0%B8%B6%E0%B9%89%E0%B8%99%E0%B9%80%E0%B8%A7%E0%B9%87%E0%B8%9B%202557/ICH1_2557/Thai%20health%20system%20%20Health%20Policy%20&%20Law%2010.3.58.pdf
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In the writer’s opinion, because there are gaps in insurance
benefits in the public healthcare programs, some persons then also buy private health
insurance to implement their coverage. Besides, substantial sums are paid out-of-pocket
for health services. Some persons do not join in either of the public insurance schemes;
the reason might be because they live in remote areas and have limited access to public
health providers, and they must pay for a care themselves. Also, some health services
may be difficult to obtain within the insurance schemes but are available with direct
payment. For instance, pharmaceuticals that are in limited supply by hospital pharmacies
(which are provided for free for patients) might be received through private pharmacies
that are not covered by the Universal Healthcare Coverage. Some persons prefer to pay
the cost of pharmaceuticals bought at private pharmacies rather than obtaining through
doctors and hospitals for their medications. Besides, traditional medicine is normally paid

out-of-pocket rather than via insurance.*>°

3.3 Problems of healthcare reimbursement system in Thailand

Due to the fact that these three systems vary in many aspects, they
cause some problem as will be described in the following details.
3.3.1 Gaps in benefit package
Due to the difference in benefit package, it creates inequality of patents’
rights in Thai healthcare system. Despite some high-cost treatments, people who are
insured under the Civil Servant and State Enterprise and Social Security System can
receive such treatments, while people who are insured under the Universal Health
Coverage cannot afford. For example, Renal Replacement Therapy (RRT) is excluded

from the Universal Health Coverage because of its high cost, but it can prolong life and

20health%20system%20%20Health%20Policy%20&%20Law%2010.3.58.pdf,
(Accessed on May 18, 2016.)

10j0seph R. Antos. “Health Care Financing in Thailand: Modeling and Sustainability
Mission Report to the World Bank. ”
http://siteresources.worldbank.org/INTTHAILAND/Resources/333200-
1182421904101/2007aug-health-financing-modeling.pdf, (Accessed on June 7, 2016.)


http://www.med.cmu.ac.th/secret/edserv/curriculum/file/2557/%E0%B9%84%E0%B8%9F%E0%B8%A5%E0%B9%8C%E0%B8%82%E0%B8%B6%E0%B9%89%E0%B8%99%E0%B9%80%E0%B8%A7%E0%B9%87%E0%B8%9B%202557/ICH1_2557/Thai%20health%20system%20%20Health%20Policy%20&%20Law%2010.3.58.pdf
http://siteresources.worldbank.org/INTTHAILAND/Resources/333200-1182421904101/2007aug-health-financing-modeling.pdf
http://siteresources.worldbank.org/INTTHAILAND/Resources/333200-1182421904101/2007aug-health-financing-modeling.pdf
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improve quality of life. This problem also leads to ethical concerns as well, since some
healthcare treatments are excluded from the coverage, but they actually can save life of
people.
3.3.2 Difference in facilities of healthcare
Payment method affects incentives of service providers to provide
healthcare treatment. The Civil Servant Medical Benefit Scheme is on the basis of free
service. Therefore, the budget is open and leads to an increase in healthcare spending
from the healthcare service providers. Besides, service providers are likely to be
prompted to provide high-technology treatment for patients, because they can get
repayment from the government no matter how much they spend on providing the
service. On the other hand, the Universal Health Coverage is a closed-end payment
service. Some service providers may not be willing to offer high technology treatment in
order to reduce the cost and gain more profits. Therefore, determining a proper rate of
payment needs a balance between restricted budget spending and consideration of
appropriate access and quality of care of patients.
3.3.3 Limited access to healthcare
Under the Universal Healthcare Coverage and Social Security Scheme,
patients must go to the registered hospital or healthcare facility that they chose. Some
people who live in rural areas are not convenient to go to the registered hospital that is far
away from their home. On the other hand, patients under the Civil Servant and State
Enterprise scheme’s benefits can go to any public hospital and get reimbursed. Further
convenience tis that, if they go to the registered public hospital, they do not have to pay

upfront.
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3.4 Model of Thai reimbursement reform in arrangements for the Thai

reimbursement reform

3.4.1 United Kingdom under EU Directive Model
After the writer learned about the United Kingdom’s Model and the
current healthcare system in Thailand, in the writer’s opinion, appropriate principles that
may be adapted to Thai healthcare’s context and will promote efficient cross-border
healthcare are the following topics.
3.4.1.1. Provision of information
The information must be accessible including in the formats for
disabled persons such as braille, large print, and audio. Also, nowadays’ technology has
an important role in providing information; therefore, electronic format should be
available. The information that should be arranged does the function of informed choice.
Moreover, the information about quality and safety of providers, complaints and redress
procedure, and price should be arranged for patients.
Suggested information of other countries that should be available
for patients is as detailed below:
- The healthcare system in other Member States
- Professional standard and guideline
- Treatment price and choices
- Healthcare provider’s registration status
- Assurance of professional indemnity
- Complaints and redress procedure
- How reimbursement will be performed (direct payment on
government-and- government level, or the patient has to pay upfront)
3.4.1.2 Provision of direct payment from the government
There is a drawback in claiming under the Directive that patients
have to pay upfront. This will lead to an incapability of payment. There should be a

provision those exceptional cases, such as in emergency cases, can get direct payment
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from the government. Similarly, in the case of treatment with high cost, people should be
able to request for direct payment, otherwise they will not have enough money for paying
upfront. The vulnerable groups such as low-income people should be able to request for
direct payment as well. This will decrease equity issues and eliminate fraudulent claims.
It will be very useful for patients who seek treatment of addictive diseases so that they do
not have to claim for the reimbursement many times.
3.4.1.3 Provision of clarity of patients’ rights
The United Kingdom’s model shows us that there is the problem
of uncertainty in recognizing what are the rights that patients have or not. Therefore,
there must be crystal-clear information about what healthcare services they are entitled to
seek abroad.
3.4.1.4 Provision of prior authorization
Some may disagree with the prior authorization system which is
considered as a barrier to obtain healthcare abroad. In the writer’s opinion, it goes on the
contrary that the prior authorization can diminish the risk of fraud. However, the
discretion of authority has to be set by the regulatory, otherwise it may create
bureaucracy. But certain healthcare of which cost is not high can leave the room for
receiving healthcare without permission from the government.
3.4.1.5 Administrative procedure
The lesson learned from the United Kingdom shows that the
procedure needs to determine an appropriate limit of time for decision making from the
government, otherwise it will be too slow for patients to receive healthcare abroad.
However, some cases cannot adopt the normal timeframe due to the complexity in case-
by-case basis of healthcare treatment.
3.4.1.6 Shared information by establishing network for medical
professionals’ qualification.
-Registered status of medical professionals including notification
of limitations of his practice or conditions of his license

-Medical professionals’ history of education and practices
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3.4.1.7 Reimbursement
Cross-border healthcare needs the clarity of national tariff. In the
United Kingdom, there is a good example for monitoring cost accountability and of
setting up the national tariff every year, in which there normally are consultations among
healthcare sectors. However, the national tariff can just be used as guidance but not a
compulsory amount that patients will get reimbursed. The exact amount of payment is
required to present to the government authority before going to get healthcare abroad.
3.4.1.8 Continuity of care
There is a need of cooperation between the sending country and
the receiving country; otherwise healthcare service will be short of continuity and
diagnosis for side-effect. The National Contact Points will do the function of elaborating;
however, the healthcare providers are also required to contact with one another with
willingness for participation and regards for the interests of patients.
3.4.1.9 Translation of information
In the United Kingdom, despite the National Contact Points
having translated the information, the question still remains whether they have the duty of
care for precision of that translation, or it is just to escort but not raising the duty of care.
3.4.1.10 Transfer of medical record information
In the EU, there is the arrangement of transferring information
including healthcare information through another directive. And it makes sure that the
medical record or e-prescription can be well-understood in another Member State by
using encoding process. However, the code may not cover all cases; that’s why we need a

communication with good relationship on the international level.
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3.4.2 Other models
3.4.2.1 Bilateral arrangement for reimbursement: Singaporeans
seeking healthcare treatment in Malaysia by reimbursement under Singapore’s
Medical Savings Account

In the ASEAN, there is the cooperation of cross-border
healthcare between Singapore and Malaysia by integrating their healthcare markets.
Patients can move freely between Singapore and Malaysia: the two mains factors are the
shared historical background of British colonization and the proximity of their
geography.

Singapore is now advanced in the progress of cross-border
healthcare. Singaporeans can obtain healthcare in Malaysia by using a healthcare saving
account from the Singapore’s healthcare system.

The main objective of this facilitation is that “It provides more choices for those
who want to seek treatment from private hospitals yet want to stretch their dollars to do
so by  seeking cheaper  but  good quality  treatment  overseas.
And there are also people who travel and work in Malaysia and the current policy, which
restricts them from using their Medisave, is a strain on their pockets.”*°!

(1) Background 152

Although healthcare expenses are rapidly increased in many
countries, it is mainly because of health financing systems. Traditional indemnity
insurance, which confirms third-party payment for service attributed, contributes to these
cost pressures, because patients and doctors are shielded from the real cost of those

payments. In an effort to contain costs, the government, employers, and insurers have

BlHealthxchange. “Medisave can be used in 12 Malaysian hospitals.”
http://www.healthxchange.com.sg/News/Pages/Medisave-can-be-used-in-12-Malaysian-
hospitals.aspx, (Accessed on June 7, 2016.)
2WHO. “Medical Savings Accounts: Lessons Learned from Limited International
Experience.”
http://www.who.int/health_financing/documents/dp_e 02_3-med_savings_accounts.pdf,
(Accessed on June 6, 2016.)


http://www.healthxchange.com.sg/News/Pages/Medisave-can-be-used-in-12-Malaysian-hospitals.aspx
http://www.healthxchange.com.sg/News/Pages/Medisave-can-be-used-in-12-Malaysian-hospitals.aspx

79

modified payment schemes and coverage. This increasingly leads to rationing, restricted
consumer choice and, in the worst case, patients getting a refusal of care.

“The 3M of Singapore’s healthcare financing system consists of
universal Medical Savings Accounts, which is abbreviated as MSAs, with supplementary
programs to provide social protection for the poor and address potential market failures in
health financing.”*®® The results have been marvelous with good health outcomes, low
costs, and full consumer choices of providers and quality of care.

Originally in 2527 B.E., the Singaporean government set up their own healthcare system
of medical accounts, whereby each person is responsible for management of payment of
healthcare service. It is composed of the 3M: Medisave, Medishield, and Medifund. The
3M is designed to pay for medical expenses, but it is categorized to perform slightly
different functions as demonstrated below.

(2) The Medisave Program™*

The Medisave Program is a national savings scheme. It helps
Central Provident Fund (CPF) members save for future medical expenses including after
retirement.!® The Medisave was established in 2527 B.E. It is the compulsory program
that individuals in Singapore have to pay contribution to their healthcare savings account.
When they receive healthcare treatment, they can use it to pay both as in-patient and out-

patient in both before and after retirement. Medisave contribution is calculated

158 justine HSU. “World Heath Report (2010). Medical Savings Accounts: What is at
risk?.”

http://www.who.int/healthsystems/topics/financing/healthreport/ MSAsNo17FINAL.pdf,
(Accessed on June 6, 2016.)

1%4Government of Sigapore. “Central Provident Fund

Act(Chapter 36, Section 77(1)(J)),Central Provident Fund (Medisave Account
Withdrawals) Regulations. ”
http://statutes.agc.gov.sg/aol/search/display/view.w3p;query=Compld%3A903bb472-
afa3-4797-83fc-
54519b33342f%20ValidTime%3A20160103000000%20TransactionTime%3A99991231
000000;rec=0#legis, (Accessed on June 6, 2016.)

155Central Provident Fund Board. “CPF.”
https://www.cpf.gov.sg/Members/Schemes/schemes/healthcare/medisave, (Accessed on
June 10, 2016.)


http://www.who.int/healthsystems/topics/financing/healthreport/MSAsNo17FINAL.pdf
http://statutes.agc.gov.sg/aol/search/display/view.w3p;page=0;query=DocId%3A%22f1b7803c-71dd-4732-b7f0-231fef8142ca%22%20Status%3Ainforce%20Depth%3A0%20ValidTime%3A20160103000000%20TransactionTime%3A99991231000000;rec=0
http://statutes.agc.gov.sg/aol/search/display/view.w3p;page=0;query=DocId%3A%22f1b7803c-71dd-4732-b7f0-231fef8142ca%22%20Status%3Ainforce%20Depth%3A0%20ValidTime%3A20160103000000%20TransactionTime%3A99991231000000;rec=0#pr77-ps1-p1j-.
http://statutes.agc.gov.sg/aol/search/display/view.w3p;page=0;query=DocId%3A%22f1b7803c-71dd-4732-b7f0-231fef8142ca%22%20Status%3Ainforce%20Depth%3A0%20ValidTime%3A20160103000000%20TransactionTime%3A99991231000000;rec=0#pr77-ps1-p1j-.
http://statutes.agc.gov.sg/aol/search/display/view.w3p;page=0;query=DocId%3A%22f1b7803c-71dd-4732-b7f0-231fef8142ca%22%20Status%3Ainforce%20Depth%3A0%20ValidTime%3A20160103000000%20TransactionTime%3A99991231000000;rec=0#pr77-ps1-p1j-.
https://www.cpf.gov.sg/Members/Schemes/schemes/healthcare/medisave
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approximately from 8 to 10.5 percent in relevance to the age of an insurer in detailed in

the following table.*°®

Age Contribution rate (% of wage)
35 and below 8%
Above 35 to 45 9%
Above 45 to 50 10%
Above 50 10.5%

Table 3.3 Medisave contribution rates

Note: the Medisave contribution rates shown are only applicable for employees earning >
$1,500 per month. Besides, persons are considered to be 35, 45, 50, 55, 60, or 65 years
old in the month of your 35th, 45th, 50th, 55th, 60th, or 65th birthday respectively. After
your birthday month, you will be above 35, 45, 50, 55, 60, or 65 years respectively.

For Example, Mr. A will be 55 years old on January 15th which is his birthday. The rate
applied to him is the above 50 to 55 years’ age group until January 15th, 2015. And, the
above 55 to 60 years’ rate will be applied from February 1st, 2015, up to his 60th
birthday month.

16Ministry of Public Health Sigapore. “Medisave.”
https://www.moh.gov.sg/content/moh_web/home/costs_and_financing/schemes_subsidie
s/medisave.html, (Accessed on June 6, 2016.)



https://www.moh.gov.sg/content/moh_web/home/costs_and_financing/schemes_subsidies/medisave.html
https://www.moh.gov.sg/content/moh_web/home/costs_and_financing/schemes_subsidies/medisave.html
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(3) The limitation of amount withdrawn from the Medisave!®’

The Medisave is limited to certain types of treatment and the
amount of withdrawal specified by the Singaporean government. The chart above also
applies for the reimbursement rate when patients seek healthcare in designated hospitals
in Malaysia.

An example of the type of treatment and Medisave’s withdrawal
limits:

In-patient hospitalization is restricted to $450 per day + surgical
limits according to the Table of Surgical Procedures. (Please see the full list of limitation
table in Annex 3).

(4) The Medishield Program
The Medishield was established in 2533 B.E. to perform the
function of “Catastrophic Insurance Program.” The Medishield was established to
implement the Medisave. The reason to have Medishield is that the Medisave alone is not
enough for covering serious or prolonged illnesses. But the applied condition is that this
program pays for exceptional hospital expenses for people under 70 years old only.
(5) The Medifund Program
Due to the fact that low-income patients do not have enough

money to pay for healthcare treatments, the Singaporean government thus tries to

157Government of Singapore. “Central provident fund

act(chapter 36, section 77(1)(j)(4)),central provident fund (medisave account
withdrawals) regulations.”
http://statutes.agc.gov.sg/aol/search/display/view.w3p;query=Compld%3A903bb472-
afa3-4797-83fc-
54519h33342f%20ValidTime%3A20160103000000%20TransactionTime%3A99991231
000000;rec=0#legis, (Accessed on June 6, 2016.)


http://statutes.agc.gov.sg/aol/search/display/view.w3p;page=0;query=DocId%3A%22f1b7803c-71dd-4732-b7f0-231fef8142ca%22%20Status%3Ainforce%20Depth%3A0%20ValidTime%3A20160103000000%20TransactionTime%3A99991231000000;rec=0
http://statutes.agc.gov.sg/aol/search/display/view.w3p;page=0;query=DocId%3A%22f1b7803c-71dd-4732-b7f0-231fef8142ca%22%20Status%3Ainforce%20Depth%3A0%20ValidTime%3A20160103000000%20TransactionTime%3A99991231000000;rec=0#pr77-ps1-p1j-.
http://statutes.agc.gov.sg/aol/search/display/view.w3p;page=0;query=DocId%3A%22f1b7803c-71dd-4732-b7f0-231fef8142ca%22%20Status%3Ainforce%20Depth%3A0%20ValidTime%3A20160103000000%20TransactionTime%3A99991231000000;rec=0#pr77-ps1-p1j-.
http://statutes.agc.gov.sg/aol/search/display/view.w3p;page=0;query=DocId%3A%22f1b7803c-71dd-4732-b7f0-231fef8142ca%22%20Status%3Ainforce%20Depth%3A0%20ValidTime%3A20160103000000%20TransactionTime%3A99991231000000;rec=0#pr77-ps1-p1j-.
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subsidize more funds to them.'®® The proposal of this fund is to provide financial
assistance for paid workers.*>°
Starting from March 1st, 2010, the Singaporeans can use their Medisave for
payment in designated hospitals in Malaysia. But there are only two types of healthcare
and certain conditions to apply as follows:
(6) Use of the Medisave in cross-border areas'®

Starting from March 1st, 2010, the Singaporeans can use their
Medisave for payment in designated hospitals in Malaysia. But there are only two types
of healthcare and certain conditions to apply as follows:

(1.) Elective hospitalisation for treatment overseas'6?

Condition 1. Only for receiving emergency healthcare treatment

Condition 2. Medisave usage will be restricted to
hospitalization and day surgeries only and in the case of out-patient the Medisave cannot
be used.

Condition 3. The hospital that patients can use the Medisave
must get the approval of working arrangement with a Medisave-accredited institution or
from a referral centre in Singapore.

Condition 4. The patients are referred from a Medisave-
accredited institution or a referral centre in Singapore.

Condition 5. The local center must give pre-admission clinical

assessment and financial consultation to the interested patients.

8Ministry of Manpower. “3M Framework for Healthcare Needs.”
http://www.mom.gov.sg/newsroom/press-replies/2009/3m-framework-for-healthcare-
needs, (Accessed on June 6, 2016.)

19Thomas A. Massaro. “Medical Savings Accounts: The Singapore Experience.”
http://www.ncpa.org/pdfs/st203.pdf, (Accessed on June 6, 2016.)

10Ministry of Health Singapore. “Medisave for Approved Overseas Hospitalisation”.
https://www.moh.gov.sg/content/moh_web/home/pressRoom/pressRoomIitemRelease/20
10/Medisave_for_Approved Overseas_Hospitalisation.html , (Accessed on June 6,
2016.)

¥IMinistry of Health Singapore. “Further Medisave Liberalisation.”
https://www.moh.gov.sg/content/moh_web/home/pressRoom/pressRoomIitemRelease/20
09/further_medisave_liberalisation.html, (Accessed on June 6, 2016.)


http://www.mom.gov.sg/newsroom/press-replies/2009/3m-framework-for-healthcare-needs
http://www.mom.gov.sg/newsroom/press-replies/2009/3m-framework-for-healthcare-needs
http://www.ncpa.org/pdfs/st203.pdf
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Condition 6. The local centre will be responsible for patient
satisfaction and the clinical result.

(2.) Home palliative care

Palliative care gives a program of coordinated medical and
nursing care to the terminally ill. The purpose is to improve the quality of life for the ill
persons via pain control, symptom relief, nursing care, consulting, and bereavement
supports.

Palliative care can be provided in house or in a
hospice. Nowadays, the Medisave can be used for in-patient hospice stays, but there is
the limit of withdrawal amount of $160 per day. Many patients who do not require in-
patient hospice treatment always want to spend their final stages at their own house. The
Ministry of Health would like to encourage this. It tries to facilitate this by supporting
them to use their Medisave for home palliative care. In other words, it tries to provide
the patients with enhanced choices for the palliative care.

This arrangement of using the Medisave overseas started with
the two main providers in Malaysia, which are Health Management International (HMI)
and Parkway Holdings Pte Itd. Patients who would like to use this cross-border program
are able to contact with these two healthcare providers directly.

The first healthcare provider, HMI, has established its local
Medisave-accredited referral centre at its Balestier Clinic and Health Screening Centre. It
will cooperate with its two overseas subsidiaries: Regency Specialist Hospital in Johor
Bahru and Makhota Medical Centre in Malacca, Malaysia.

The second healthcare provider, Parkway Holdings Pte. Itd., has
set up a Medisave-accredited referral center at East Shore Hospital. It will partner with 9
hospitals under the Pantai Group in different states across Malaysia, as well as the
Gleneagles Intan Medical Centre, Kuala Lumpur.

Although Singapore is successful in its healthcare system, the
cross-border healthcare is still limited, but it is a good signal of the cross-border

arrangement that in the near future the conditions of using the Medisave abroad tend to
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be more flexible due to the cooperation process such as the plan to extend the name lists
of elective hospitalisation abroad in order to give patients broader options.¢2
The Singaporean government seems to be satisfied to take
advantage of the lower cost of hospitalisation abroad. The Singaporeans also enjoy using
their Medisave in Malaysia according to the statistics depicting that the Medisave
program allows approximately 100,000 Singaporean workers who live in Malaysia to use
their funds. Apart from the cheaper price, supplementing each country’s specialization in
healthcare type is also the key to cross-border healthcare. Singapore is good at healthcare
that consists of high and complicated technologies. On the other hand, Malaysia is
dominant in daily-life healthcare with impressive and competitive price.’®® Mostly,
Singaporeans who want to get simple routine healthcare go to obtain healthcare treatment
in Malaysia. While Malaysians who want to obtain high-technology and complex
healthcare choose to obtain healthcare treatment in Singapore.%*
3.4.2.2 Thailand’s healthcare reimbursement system reform and the
introduction of Drafted Harmonization of Health Security System Act™®
Each healthcare fund is different in law, target group of people,
method, and reimbursement. Therefore, there is an unavoidable problem of inequality.
For instance, in-patient under the Civil Servant and State Enterprise Scheme can receive
the medicines that are excluded from the national medicine list, the medicines that are

imported from foreign countries, and also receive operative services such as caesarean

182HMI. Patient Service Centre. “Use Your Medisave Overseas. ”
http://www.hmipsc.com.sg/patient-guide/how-to-use-your-medisave-overseas/ ,
(Accessed on June 6, 2016.)

163The Commission United States International Trade Commission Washington, DC.
USITC Publication 4176 August 2010. “ASEAN: Regional Trends in Economic
Integration, Export Competitiveness, and Inbound Investment for Selected Industries.”
https://www.usitc.gov/publications/332/pub4176.pdf, (Accessed on June 6, 2016.)
184Straits Times, “Use of Medisave Overseas.” February 10, 2010; industry
representative, interview with USITC staff, (Accessed on June 6, 2016.)

85Thailand Development Research Institute (TDRI). “Central Development Mechanism
In order to reduce the disparity in the health sector.” http://tdri.or.th/tdri-
insight/20150605/, (Accessed on May 8, 2016.)


http://www.hmipsc.com.sg/patient-guide/how-to-use-your-medisave-overseas/
https://www.usitc.gov/publications/332/pub4176.pdf
http://tdri.or.th/tdri-insight/20150605/
http://tdri.or.th/tdri-insight/20150605/
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sections (C-section), endoscopic surgery, of which benefits are more than the benefits
under other schemes.

Besides, many funds cause the problem of duplication of rights.
A lack of efficiency in healthcare system due to the form of payment should not be an
expanded budget. Payment in the Civil Servant and State Enterprise Scheme has been
increased from 10 percent up to 20 percent in 2549 B.E.

The problem will be solved, if the administration and procedure
are developed. Insurance premium and benefit package should not be totally different. To
separate the funds is only about financial management, but the package of benefits and
insurance premium that patient have to pay have to be similar. At present, people who are
insured under the Social Security System have to pay more money than those insured
under the National Security System. On the contrary, the benefits that they get are less
than those of people getting insured under other funds.

These problems reflect that we need a national governance to
solve the problems of inequality of healthcare receive. Instead of determining the price by
each fund, the Ministry of Public Health or another designated unit has to be the
mechanism of the nation. This is why we have the new strategy for solving these
problems.

(1) Summary of the Draft Act related to healthcare
fund?'e

The name of the Act has not yet been decided. But the following
names have been proposed:

(A.) Control and Supervision of Healthcare System In
Government Sector Act

(B.) Establishing the Harmonization Of Healthcare System In

Government Sector Act

186Thailand Development Research Institute (TDRI). “Central Development Mechanism
In order to reduce the disparity in the health sector.”
https://www.dropbox.com/s/er85t31i2oku30z/Attach%202.pdf?dI=0, (Accessed on May
28, 2016.)
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(C.) Management of Healthcare System in Government Sector
Act

(D.) Good Governance of Healthcare System in Government
Sector Act

(2) Reasons and criteria of the Draft Act

Background: The problem of inequality of access to healthcare
in 1) Civil Servant and State Enterprise Healthcare System Act 2) Social Security Act 3)
Universal Healthcare System. They are under the supervision of different administrative
procedures and units — a lack of unity.

Solution: To solve the problem it will require this Act to
establish a national health insurance council (central unit) to be a department of
government under control of the Office of the Prime Minister and command of the Prime
Minister. This council will do the function of the three units’ management and
integration.

(3) Establishment of two commissions in the following details

1. The national healthcare policy commission

It has the role of determining health policy of the country to
enable people in the country to receive efficient healthcare services and propose a budget
of health insurance of people throughout the country.

-Setting up the rules, policies, and practices that will lead to a
harmonized healthcare system on the issues of corresponding basic benefit package,
healthcare service system, financial support system, information and management
system, quality and safety control in order to guarantee fairness, quality, and efficiency

-Determine budget of the health insurance system in the public
sectors as a whole annually and propose the amount of budget to be approved by the
Cabinet

-Track and monitor the performance of healthcare service

contractors to ensure compliance of the terms and conditions. Besides, it will do the
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function of imposing fines in case that service contractors breach such terms and
conditions

-Do the annual report of performance, spending on healthcare,
outcomes of people’s health including justice in healthcare for the Cabinet, at least 1 time
per year

2. The national health insurance commission

It has the role of decreasing inequality of people and supporting
healthcare insurance to be more efficient.

-Determine corresponding basic benefit package for healthcare
insurance by negotiation of people concerned

-Determine criteria for payment of the healthcare service
providers and criteria for the allocation of personnel cost by allowing stakeholders to join
in negotiations

-lImpose sanctions if the funds or the providers do not comply

with the terms of the commission’s resolution

- Administration and
Healthcare Policy Management

Commission

Health Insurance
(benefit/ reimbursement)

Health Insurance
Commission

Research/ Evaluation/
Planning

Secretary Section
(office)

Escort Representative
System

Figure 3.2 The national health insurance commission

This act has specified important definitions; for example, the

government’s health insurance means the insurance under the law of the Civil Servant
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System, National Health Insurance System, and Social Security System. Benefit package
means any rights to receive healthcare: the right to diagnosis, the right to primary care,
the right to disease prevention, the right to control disease, the right to receive necessary
drug, and the right to make a decision in one’s own health. Insurer unit means the units
that insure people which are Comptroller General's Department, Social Security Office,
and National Health Security Office.

In the writer’s opinion, this Act is an initiative start-up for
Thailand’s healthcare harmonization. The initiative steps of the harmonization of
healthcare systems in Thailand is the interesting issues because from the past up to
present we try to provide the healthcare for all regardless of the economic status of
people, which is some people needed for special assistances in issues of healthcare
welfare from the government such as people who have low-income, or people who get
diseases that need long term treatment or people who are disabled. Sometimes, people do
not have the choices because health problems can occur to them in every situation and
time without the signal. For example, Mr. Z who is a salary man working for company
(under the Social Security System) who get income 18,000 baht per month. If he gets the
accident and becomes a disabled person, he should get the health benefits and support
from the government, which such benefits should not be totally different from the
benefits of other health coverage scheme.

For example, Mr. X get salary 100,000 baht per month and Mr.
Z get salary 18,000 baht per month. Although they both have different income and they
are insured in different coverage scheme, when they go to receive healthcare, at least the
benefit packages that provided by the government have to be the same, pattern of
healthcare that are available for them have to be the same, and the service providers have
to give the services under the obligations prescribed by law.

However, in writer opinion, when the writer analyses this Draft
Act, despite of a reasonable background and principle of this Draft Act, the main contents
that should be amended have been lacked and some provisions of the Draft Act may be

some problems for managing healthcare system as follows;
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The formation of National Health Security Council: according to
Chapter 2, Section 12, the Council shall be formed as a legal entity according to
regulations on government administration, but the formation of this council is still
inconsistency, while it will be a public organization or it will be the a department under
the permanent secretary, office the president.

The officials who work for the Council: According to the Draft
Act, the qualification of the official seems uncertain, too board of qualification may not
be appropriate for the positions in the organization. For example, Section 6 that the
National Health Security Committee according to (4)(5)(7) must come from the proposed
name lists which come from the diversity of field of study.

Administrative Measures: Under Section 30 of the Draft Act,
the private hospitals or hospitals in the university have to follow resolution of the
Committee under this act, the provisions seems giving a power for the Committee in the
notification and perform administrative measures.

In conclusion, although the Draft Act based on the initiation for
Healthcare in Thailand reform, the contents are needed for amendment in the important
elements, which the writer would like to suggest the provisions that leaned from the
United Kingdom laws under EU’s Directive. The Benefit Package under the three
healthcare systems should be the same set in the basic healthcare i.e. the benefits that all
regardless of the system that they are insured can receive as the same, which they should
be determined by the central law which specified the details that what are the items or
healthcare under the lists that can be reimbursed, and how much they can reimburse.
Besides, the laws have to provide the exception that in which cases or what are the lists of
healthcare treatment that can be open-ended for the amount that can reimburse. The
harmonization of the supervision by the one unit can help in more easily manage the
healthcare systems, however, the governance and transparency should be regarded by not
giving boundless discretion of the authorities. Shortly, in writer opinion, the Draft Act
still need the amendment of the same standard of benefit package and the more details of

them including the boundary of the supervision of the future designated unit.
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CHAPTER 4
HEALTHCARE IN THE ASEAN

In this chapter, the writer will discuss the opportunities in establishing cross-
border healthcare services in Thailand under ASEAN’s context by analyzing ASEAN's
current economic status, cohesiveness of the ASEAN community, and current
cooperation in the ASEAN, especially in the domain of healthcare cooperation and other
relevant issues of healthcare in the ASEAN. Besides, the writer has related the potential
benefits that would come about provided that the cross-border healthcare services could

be realized.

4.1 Background of the ASEAN

The Association of South East Asian Nations (ASEAN) was formed in 2510
B.E. The Member States of the ASEAN consist of Brunei Darussalam, the Kingdom of
Cambodia, the Republic of Indonesia, the Lao People’s Democratic Republic, Malaysia,
the Union of Myanmar, the Republic of the Philippines, the Republic of Singapore, the
Kingdom of Thailand, and the Socialist Republic of Vietnam.*®” It is composed of the
countries with diversity in politics, culture, economics, and social characteristics. It was
aimed to improve regional cooperation in South East Asia, promote peace, freedom, and
prosperity for its citizens.

IASEAN. “ARTICLE 4 of ASEAN Charter.”
http://www.asean.org/storage/images/ASEAN_RTK_2014/ASEAN_Charter.pdf,
(Accessed on June 10, 2016.)



91

4.1.1 ASEAN’s current economic status.68

One of many reasons that countries in the ASEAN are integrated is that
they try to establish a competitive market. It has an objective to have a single market
including a free flow of goods, services, investment capital, and skilled labor. Plenty of
businesses have started to prepare for challenges and opportunities of the ASEAN
Economic Community. In light of supporting economic integration, healthcare was one
of the identified priority sectors.'%®

Until now the ASEAN has only achieved 73.6% of Phase 1 goals.
However, the integration offers an opportunity for the ASEAN to be a single large market
and also heighten economic strength with other neighboring countries such as China and
India. The less-developed countries such as Cambodia, Laos, Myanmar or Burma, and
Vietnam still have to fulfill the financial integration. According to the US International
Trade Commission report on AEC, 10 the challenges were seen in the area of importing
and exporting which vary widely among the ASEAN members. For instance, methods for
trading are not complicated in Singapore, Thailand, and Malaysia. On the other hand, it is
very difficult in Laos and Cambodia.

Additionally, the ASEAN still has the challenges in healthcare. There
are many levels of development in access to healthcare, healthcare supplies, and
resources spent on health, etc. High-income countries tend to have healthier people with
lower mortality rate, while lower-income countries such as Lao People’s Democratic
Republic (PDR), Cambodia, and Myanmar have higher mortality rate with the lower
spending in healthcare cost.

Besides, aging population is increasing. People who are 65 years old,
around 10 percent of the population in the ASEAN, will two-fold increase, and the

88Christopher W. Runckel. “Asia Opportunities: Asean Economic Community (AEC) in
2015.” http://www.business-in-asia.com/asia/asean_economic_community.html,
(Accessed on May 5, 2016.)

19 ASEAN Secretariat. “4SEAN Mutual Recognition Arrangement on Nursing Services.”
http://www.aseansec.org/19210.htm, (Accessed on May 5, 2016.)

170yS-ASEAN Business Council. “The US International Trade Commission report on
AEC.” www.usasean.org/ASEAN/pub4176.pdf, (Accessed on June 10, 2016.)
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healthcare cost tends to increase as well.

According to the World Health Organization’s information, the
estimated subtotal healthcare expense per capita in the ASEAN is US$ 544 or around 4
percent of GDP. ™! Singapore is the ultimate country with expenditure per capita of US$
2,273. Brunei is the second-runner with expenditure per capita of US$ 1,449. The
ASEAN has its high goal to support health spending with better healthcare services.

Public Private Sector Partnership or PPP is the mechanism to enhance
and extend healthcare services. In the Philippines, the government is now open for
bidding the construction of a 700-bed capacity super specialty tertiary hospital. The
project costs around US$ 135 millions.

4.1.2 Fundamental freedom and healthcare as a priority sector

The ASEAN got an impressive success in liberalizing trade of goods
via the ASEAN Free Trade Agreement or AFTA. Under the AFTA, the tariffs on all
imports within the ASEAN are reduced to zero. But in terms of liberalizing service it is
not much successful. The efforts of the ASEAN are through the GATs and the Mutual
Recognition Arrangement (MRAs) of professional service. The ASEAN Framework
Agreement on Trade in Services (AFAS) occurred in 1995. But it failed in liberalizing
service trades among ten members countries of the ASEAN. The ASEAN is based on
three pillars which are the ASEAN Security Community, the ASEAN Economic
Community (AEC), and the ASEAN Socio-Cultural Community.

According to the AEC blueprint, ASEAN’s aim is not only to be a
single market but also a single production base. Therefore, the principles of the AEC
provide for fundamental freedom with relevance to international business to ensure a
single AEC market and an opening of an AEC single production base. The ASEAN

Economic Community has key characteristics as follows: 172

"1The official of the Associate of South East Asia Nation investment promotion.
http://investasean.asean.org/index.php/page/view/healthcare, (Accessed on May 6, 2016.)
2KPMG. “The ASEAN Economic Community 2015.”
http://www.kpmg.com/CN/en/IssuesAndInsights/ArticlesPublications/Documents/The-
ASEAN-Economic-Community-2015-0-201406.pdf, (Accessed on May 17, 2016.)
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1. Single market and production base, which is composed of a free flow
of goods, a free flow of service, a free flow of investment, a free flow of capital, and a
free flow of skilled labour'™

2. Competitive economic region, 1’# which is composed of competition
policy, consumer protection, intellectual property rights, infrastructure development,
taxation, and e-commerce

3. Region of equitable economic development, which is composed of
SME development, and initiative for ASEAN integration

4. Region fully integrated into the global economy, which is composed
of a coherent approach towards external economic relations, and enhanced participation
in global supply networks

The ASEAN prioritizes healthcare sector because of its potential of
GDP growth. Besides, it is important for providing people’s welfare with the better
quality of healthcare in the ASEAN region. According to the ASEAN Charter, the
ASEAN aims to set up a human rights body with the purposes and principles of the
ASEAN Charter relating to the support and protection of human rights and fundamental
freedom. 17° Healthcare is one of the fundamental goals of trade in services. Such freedom
cannot be accessed to if people still have a restriction in healthcare expense. In the
ASEAN, there is a lack of human resources in healthcare such as medical professionals.
The survey shows that only Singapore, the Philippines, and Brunei Darussalam have a
number of physicians per 10,000 population more than the average of lower-middle
income countries. The question is that can the ASEAN provide enough medical
professionals for its own states and region? If the Member State cannot provide enough
medical professionals for itself, it cannot provide enough medical professionals for the

BARTICLE 1 of ASEAN Charter.
http://www.asean.org/storage/images/ASEAN_RTK_2014/ASEAN_Charter.pdf,
(Accessed on June 10, 2016.)

4 1pid.

ISARTICLE 14 of ASEAN Charter.
http://www.asean.org/storage/images/ASEAN_RTK_2014/ASEAN_Charter.pdf,
(Accessed on June 10, 2016.)
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ASEAN region. Therefore, inadequacy of medical human resources is one of the

restrictions in liberalizing trade in services in the ASEAN.

Mursing and
midwilery Pharmaceutical
Country Physician personne personne

Limat: pasr 10,000 population
Singapoare
The Philippines

12 &1

Brune 11 3

Dranssalam
Malaysia
Viet Nam

My=nimar

Thailand

Lao POR
Cambodia H =05

Ichonssia

| Lowar-middie Income countries |

Figure 4.1 The inadequacy of medical human resources in the ASEAN.176
4.1.3 Current cooperation in healthcare in the ASEAN
Nowadays, ASEAN in the stage of AEC mostly cooperate in the ecomic
aspects. Some cooperation is initially in this Regoin such as launch of AEAN Directice
and ASEN Mutual Recognition (MRAS).

178Deunden Nikomborirak and Supannavadee Jitdumrong. “Chapter 3: ASEAN Trade in
Services.” In The ASEAN Economic Community, ed. Sanchita Basu Das et al. ISEAS
Publication. http://www.adb.org/sites/default/files/publication/31147/aec-work-
progress.pdf, (Accessed on June 10, 2016.)
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4.1.3.1 ASEAN Directive

There is not much cooperation in ASEAN’s healthcare system.
But there are some aspects that are now in preparation for the advent of the ASEAN
Economic Community (AEC). So far, the ASEAN Medical Device Directive or AMDD
has been launched in 2012. The unofficial time of its implementation was anticipated by
2015 with all of the ten Member States’ compliance. But now there is only Singapore
who is the first leading country to implement its national law in compliance with this
AMDD, while the second country that has implemented the AMDD is Malaysia. At least
it shows that the ASEAN is interested in the field of healthcare and tends to establish a
harmonized legal framework. They see the importance of a unified system that could
support cross-border healthcare, not only for financial benefit but also for improving
ASEAN people’s health quality.

The origin of this AMDD was adjusted from the European
Medical Devices Directive (MDD 93/42/EEC) and other European guidelines. Therefore,
researching on the European Union Directive would be helpful as an introduction for a
directive of the ASEAN on cross-border healthcare as well. In spite of the fact that in the
near future the Directive may not be spontaneously appropriate for the ASEAN’s context
due to differences in cultural, economic, technological, and political situation, the
approaches from European Union legislation study would be adaptable to Thai law
pertaining to agreements such as in bilateral treaty or multilateral treaty with other
countries that are ready for cross-border healthcare.

Although the government policy nowadays highlights medical
tourism and tries to attract foreigners to receive healthcare in Thailand, the advent of the
AEC and its free trade in services include the Thais mobility to other countries in the
ASEAN as well. It means that when the Thais move to other countries, whether
permanently or temporary, it cannot be considered as a free movement without

adjustment of health policy.
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4.1.3.2 Thailand and the ASEAN do the Mutual Recognition
Arrangements (MRAS) in services on medical practitioner

“To support the free movement of professionals the Agreement

on Services stated that the ASEAN Member States may recognize the education or

experience obtained, requirements met, or licenses or certifications granted in another

ASEAN Member State, for the purpose of licensing or certification of service

supplier.””

Besides, it was aimed to exchange information and enhance cooperation in
the respect of mutual recognition of medical practitioners, to promote adoption of best
practices on standard and qualifications, to provide opportunities for capacity building
and training of medical practitioners. All of these goals are under responsibility of the
Medical Council of Thailand. In the near future, there are more roadmaps for
implementation on the ASEAN Framework Agreement Service. 1’8 There is a trend to
have malpractice insurance in case those medical practitioners go to provide service in
other Member States in the ASEAN.

Although there is the recognition of medical practitioners in the
permanent registration, a barrier exists at getting a license provided that medical
practitioners have to pass an examination which is in the local language of the Member
State of treatment. In order to practice as a nurse in Thailand, a Filipino nurse has to pass
the national license exam in the Thai language, from which can be clearly seen that it is a
barrier of mobility of foreign nurses'’® because that nurse may practice in Sukhumvit
area, where all patients are English speakers and there is no need to use Thai in any
communication with patients at all. Moreover, they have to follow domestic laws and

regulations of the host country such as the equity of foreigner rule. For example, in

7 article 5 of ASEAN Framework.

178prasobsri Ungthavorn. “Roadmap for Implementation of ASEAN MRA on Medical
Practitioners.”
http://www.med.nu.ac.th/PGF2013/dfd/25Jun2013/AEC%20PI1T%20Version%2015-
Prasobsri.pdf, (Accessed on December 6, 2015.)

1%Deunden Nikomborirak. Service Liberalization under the ASEAN Economic
Community: Myth and Reality, Opportunities and Challenges. Vol. 28 No. 2 Thailand
Development Research Institute, June 2013. http://tdri.or.th/wp-
content/uploads/2013/08/t5j2013.pdf, (Accessed on June 10, 2016.)
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Thailand there is a foreigner’s business establishment Act: if foreigners want to have
shares of more than forty-nine percent, they have to get permission from the foreigner’s
business establishment commission.

From the project of the government, there is an aim for Thailand
to turn into a medical hub. It will bring about both negative and positive effects in many
perspectives such as economy, professionals brain flow, ethics of healthcare
professionals, including the right to protection. 1&

The right to protection in each county is different. The rights to
protection in a host country may be less than in a residence country. The evaluation of
efficiency in each country is different. Therefore, high expectation leads to cases between
healthcare service providers and patients. Patients, as consumers, realize that they have
the justified rights in the claim of proficiency healthcare.

However, there is a restriction of patients mobility concerning
immigration law. Immigration law and visa requirements across Member States in the
ASEAN do not provide preferential treatment for medical travelers. Visas are still
required beyond a typical thirty-day stay. But Malaysia implements a green lane in its

entry points and airports to facilitate easier travel for medical tourists.

180Channarong Sankoryut. “International Trade and Health series.”
http://ihppthaigov.net/ith/images/ith_series_health%20service2.pdf, (Accessed on
December 05, 2015.)

8l1hid.
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4.2 The trend of establishing cross-border healthcare services in Thailand and the

ASEAN focusing on economic perspective

Health diplomacy'&

The international community recognizes the importance of diplomacy for
public health or Health Diplomacy, which is another dimension of foreign policy for
responding to the current health issues. They are not specific issues of each country.
Therefore, protection and solutions for healthcare problems require international
cooperation between countries. There is a push for health policy to be an international
policy to encourage the use of public health issues as a tool of foreign policy. Moreover,
it also can be used as a tool to enhance public health within the country.

Foreign Policy and Global Health Initiative

Thailand saw the abovestated importance; therefore, it participated in the
Foreign Policy and Global Health Initiative, or FPGH, which is the cooperation of
countries highlighting health diplomacy. The cooperating countries are Norway, France,
Brazil, Indonesia, South Africa, Republic of Senegal, and Thailand for responding to the
current health issues which are not domestic issues of each country but there is a need of

international cooperation.

The FPGH was founded in 2549 B.E. during the 61th UN General Assembly.
The activity which FPGH operates annually is the proposal of resolution in the UNGA
under the Agenda Global Health and Foreign Policy. There are various focused issues
each year. In 2556 B.E., Indonesia proposed the issue of “Strengthening Partnership for
Global Health: Global Heath Partnership (GHP)” in order to be a mechanism in the

subsidiary of health operation.

82Department of International Organizations. “Health Diplomacy.”
http://www.mfa.go.th/main/th/issues/9897-
%E0%B8%81%E0%B8%B2%E0%B8%A3%E0%B8%97%E0%B8%B9%E0%B8%95
%E0%B9%80%E0%B8%9E%E0%B8%B7%E0%B9%88%E0%B8%ADY%E0%B8%AA
%E0%B8%B2%E0%B8%98%E0%B8%B2%E0%B8%A3%E0%B8%93%E0%B8%AA
%E0%B8%B8%E0%B8%82-%28Health-Diplomacy%29.html, (Accessed on December
5,2015)
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The issues of the GHP are in harmony with Thailand’s direction in health
support and development. The issues are also connected with the report of the High Level
Panel of Eminent Persons on the Post 2015 Development Agenda, in which the President
of Indonesia proposed “ A New Global Partnership: Eradicate Poverty and Transform
Economies through Sustainable Development.”

The Thai agency has begun to be awarded of its own role in the international
arena. Healthcare is not only a technical platform; therefore, it established an advisory
committee on the policy of health system in order to be the center of supporting and
gathering point for making speeches, statements, and comments for various international
conferences that have implications for public health.

Universal Health Coverage in international meeting

Universal Health Coverage or UHC is one of the issues in the meeting of the
66th UNGA in September 2554 B.E. Thai, Brazil, and Rockefeller Foundation
cooperated to raise this issue during the High-Level Meeting on Non-Communicable
Diseases (NCDs) as well as to push the issue in the High Level Meeting (HLM) or the
UNGA Special Session (UNGASS) and in the next UNGA.

At the same time, the group of the FPGH also supports the principle and
importance of the UHC in every country, especially the connection between foreign
policy and international health policy. There is the aimed issue of “ Moving towards
Universal Health Coverage” in the 67th UNGA. Since 2555 B.E., the conference has
been co-sponsored by 91 countries, including major economic countries such as the USA,
China, Japan, the European Union, South Korea, Myanmar, and the Philippines.

The main content is the UHC, which is a part of the rights of people in public
health. By calling the Member States to focus on public health issues and build links
between UHC, issues of foreign policy as well as other issues including globalization,
security, and sustainable development are promoted. Encouragement of the Member
States increases their efforts in enabling access to healthcare with equity and fairness to
all groups of people in society without discrimination. Also, the Member States ought to

establish partnership with other agencies and organizations involved in the UHC issues.
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The abovestated resolution highlights importance and benefits which states
and people will get from the UHC policy, not only in public health perspective but also in
sustainable development and decrease of poverty, to achieve the Millennium
Development Goals (MDGs) and the protection of human rights by being aware of the
difference in context and economic form of each country in taking the UHC policy into
practice. Besides, the UHC will put the UHC issue in post-2015 development agenda and
the Economic and Social Council (ECOSOC). It requires consultations for supporting the
UHC both in regional level and global level.

Thailand supports the UHC in international level continuously such as
parallel activities during the annual meeting of Economic and Social Commission for
Asia and the Pacific (ESCAP) in the issue of Universal Health Coverage, sharing Thai
experiences and driving the UHC agenda, and promoting the right to health through
Universal Health Coverage in the meeting of the 23rd Human Rights Council. Moreover,
UHC is one of the issues that World Health Organization (WHO) focuses on.

In the writer’s opinion, health diplomacy is an interesting channel
for raising the cross-border healthcare issue which can be expanded from UHC
issues. However, to have a concrete cooperation, there must be law or entry into
agreement with countries that are ready to adjust their policy and law in order to
achieve the real probable goal of enforcement. To comply with law and
agreement will need to consider whether the current agreement is an appropriate
mechanism or we should have a new agreement specifying cross-border

healthcare directly, due to its complexity and importance.

4.3 Comparison between regional governance in the European Union and the

ASEAN: an approach from legal perspective

4.3.1 ASEAN’s legal framework
Agreements among the ASEAN Member States set up legal obligations

among parties in dispute. There is an absence of supranational legal basis, even though
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certain important agreements, including Treaty of Amity and Cooperation in Southern
Asia (TAC) and Framework Agreements for Enhancing ASEAN Economic Cooperation,
are already in action. Despite the attempt to regulate its entity to be more legal-based by
prescribing detailed procedures, markedly in dispute settlement and decision-making
process, the ASEAN Member States remain reliant on intergovernmental negotiation
with negative consensus procedure as a mechanism for settling dispute and reaching
decision, even after the ASEAN Charter was enacted. To put it differently, it is politics,
not strongly determined legal procedures, that runs the ASEAN. This leads Member
States to turn to WTO’s settlement procedure instead of ASEAN’s dispute settlement
procedure, which virtually has never been counted on for resolution. Yet, this is rooted in
the consideration that final saying to a dispute ought to be grounded on unanimous
agreement.
4.3.2 European Union’s strong legal system

In comparison with the ASEAN, the European Union legal framework
establishes a stronger legal regulation pertaining to decision-making and dispute
settlement, as evident in the European Union Treaties. Besides, sovereignty of the
Member States can be limited by a supranational legal system such these Treaties bring
into effect. This locates Member States’ legal obligations under the Treaties and helps
enhance European Union’s economic integration as well. Furthermore, decision-making
process of the European Union has a basis on legally prescribed procedures in which
unanimous agreement of the Member States can be bypassed.

4.3.3 Positive and negative effects on regional governance of both legal

frameworks

The difference of legal frameworks between the European Union and
the ASEAN has been shown distinct. This difference beckons notice at its effect on
regional governance in the European Union and Asia, particularly in regional
coordination for economic crisis and Member States’ implementation of their obligations.

On part of the regional coordination for economic crisis, Dr. Petr

Blizkovsky, in the discussion at the European Commission, maintains that ASEAN’s
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legally soft institution plays a positive role in regional governance to get over economic
crisis, mainly due to its flexible decision-making that is capable of tackling with the
issues in due time. It is evident in the Asian currency crisis that the ASEAN became
disentangled by involving non-ASEAN neighborhood within the regional coordination.
Therefore, relatively flexible legal basis facilitated the ASEAN to form up a special
financial support system even with assistance of Japan and Korea. Comparatively,
ASEAN’s soft-law approach could be preferable at the time of financial crisis.

Anyhow, ASEAN’s soft-law system hinders strict implementation of
obligations by the Member States. Consistent economic growth, however, requires
Member States’ implementation. Thus, European Union’s hard law fares better than the
soft-law approach by virtue of its regional legal basis that ensures Member States’
implementation of their obligations, including the duty not to make quantitative
restriction.

The above features have proven positive effects of both legal
frameworks. To think about a future coordination in the ASEAN (or Asia), one is
required to understand thoroughly this difference and its effects. It is likely that the
ASEAN institution would continue its soft-law legal framework, as influenced by few
legally cultural similarities and political disputes among members. However, this
phenomenon does not predict a failure in economic integration and regional coordination.
The ASEAN’s soft-law system rather has a potential to be a new model of soft-law

approach to regional coordination in the future.

4.4 Obstacles to cross-border healthcare in Thailand and ASEAN’s context

4.4.1 Absence of harmonized models of healthcare system in Thailand
In Chapter 3, we can see that even in the domestic level of
reimbursement of healthcare in Thailand, there are many problems of inequality. Before
we promote cross-border healthcare, we have to make sure that it will not intensify the

problem of inequality. In our healthcare, Thailand tries to promote healthcare as a
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universal right that can be enjoyed by all citizens regardless of their economic status.
Therefore, the principle is on how we can harmonize the models of healthcare system in
Thailand under one supervising unit, and after that we can set up a cross-border
healthcare arrangement through legal instruments.
4.4.2 Difference in economic status and cohesiveness in the ASEAN
community
The European Union can have cross-border healthcare because there is
cohesiveness of the European Union, which supports mobility of persons across
Members’ territories. For example, there is no visa requirement. Additionally, cross-
border healthcare works well perhaps because there is not much difference in economic
status. From the European Union’s experience, although the European Union is
harmonized in economic perspective, the small country still gets problems from the
effects of cross-border healthcare. The principle is that although patients need to get
treatment within appropriate time of access, which is about the life of people and human
rights, resources allocation, government’s administrative procedure, including finance
management have to be considered. Healthcare spending has been high in recent years;
therefore, cross-border healthcare certainly could save life in the view of a country that
lacks medical treatment. On the other hand, how we balance public management and
people’s life is quite a difficult and complex issue which needs interdisciplinary
consideration.
443 No central judicial organization to promote cross-border
healthcare
The first concrete cross-border healthcare rule came out in the form of
European Union Regulation, which originally did not give much freedom in seeking
cross-border healthcare; in other words, receiving healthcare abroad within the European
Union countries needs permission from the state that one is insured — only in exceptional
cases is there no need of such permission, for example on an emergency basis. Later, the
European Court of Justice took another role, an active role, as a true promoter of cross-

border healthcare by granting the right to receiving healthcare abroad — this time the
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scope was broader than it had been provided in the Regulation. Therefore, it came out
later in the form of the Directive, whereby each Member State of the European Union has
to implement in its own domestic legislation.

Comparing to Thailand and the ASEAN, we do not have the central
court which will be the main actor in cross-border healthcare. According to the ASEAN
Charter, the way we settle disputes is also reliant on arbitration. Moreover, if we try to
promote cross-border healthcare in the ASEAN, it will need more progress in legal
instruments, whereas in the ASEAN we normally use negotiation which takes time to
find consensus because of our diversity in healthcare system. However, bilateral
arrangement of the countries that have similar contexts can occur such as the Singapore

and Malaysia Arrangement.

45 Problems that may arise from cross-border healthcare services and

solutions to those problems

Potential problem 1: Cross-border healthcare may widen the inequality of
patients’ rights between patients in wealthy countries and patients in less-developed
countries in the ASEAN.

Cross-border healthcare may create more inequality among people due to
financial issues such as upfront payment, habit of travelling abroad, non-reimbursement
expense e.g. accommodation, ticket fare, and visa arrangement.

In reality, inequality in healthcare is a widespread issue that occurs not only
in the ASEAN region but also in almost every region around the world including Europe.
This problem comes from “the fact that people’s life chances differing so widely is not

simply a problem of poverty, but one of socioeconomic inequality.”8

183The Lancet—University of Oslo Commission on Global Governance for Health. “The
political origins of health inequity: prospects for change.”
http://www.thelancet.com/pdfs/journals/lancet/P11S0140-6736%2813%2962407-
1.pdf?dialogRequest=, (Accessed on May 6, 2016.)
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From the European Union’s experience which includes both small and big
potential countries, adopting a single model of the Directive or implementation of
patients’ rights and the cross-border healthcare Directive also triggers negative effects
especially in the small countries such as Malta. Studying impact of the European Union
on its health system can be important to furthering our understanding of the manner in
which the Europeanisation of health systems occurs.

Solution: A possible solution is multidisciplinary and directs attention
towards health education and balance of social deprivation.'® Since healthcare is not
purely an economic activity or only a trade for gain, a solution needs interdependent
factors or a connecting infrastructure involving economic, socio-cultural, as well as
political developments. However, to decrease these inequality issues, the legislation
would need to allow discretion for supporting specific needed people or vulnerable
persons such as the disabled who need assistance, or the poor who cannot support travel
and accommodation fees. But the proof that they actually need extra support has to be
investigated; this would place the burden on the government or people concerned with
the investigation. Therefore, there is a need to decrease possible frauds such as creating
false evidence to the authority by putting a sanction on such kind of fraud claim.

Potential problem 2: Subjective issues

The indicators of quality, safety, and waiting time are varied and subjective
when there are cross-border healthcare services. Providing of information by the National
Contact Point is one of the facilitators for patients. But if there is no consensus in certain
definitions, offering of such information may be useless.

Solution: The Member Countries of the ASEAN have to hold a meeting in
order to consult about the agreed values and principles that will be applied on grounds of
balancing consensus among considerable cultural differences and individuals’ context.

Potential problem 3: Empowerment of discretion of the authority

184European parliament directorate general for research working paper. “Health Care
Systems in the EU. " http://www.europarl.europa.eu/workingpapers/saco/pdf/101_en.pdf,
(Accessed on May 6, 2016.)
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Since healthcare concerns people’s health, sometimes it needs case-by-case
basis which may heighten the authority’s power. Limitation of such discretion is needed,
but the criteria are normally hard to set. For example, if the authority examines that a
healthcare can be received domestically without undue delay, then the patient is not
allowed to receive reimbursement from getting healthcare abroad.

Solution: Establishing a transparent and accountable mechanism for
inspecting the authority’s operation in the legislation such as the domestic regulations.
Good governance shall be applied and inspected by another designated unit.

Potential problem 4: Reimbursement rates tend to vary, due to the
difference in economic status of each country and its value of currency. “The question of
reimbursement is very complicated in cases where a national sought medical treatment in
a country that bases its healthcare system on principles that are largely different from the
principles of healthcare system of the country of residence.”*®®

Experienced in the European Union, in the case of Miller-Fauré,*®® she
received treatment abroad and could claim reimbursement of the cost of treatment paid
only within the limit provided by the sickness insurance scheme of her Member State of
affiliation. According to the Netherlands’ reimbursement rate, she could claim only up to
the maximum of EUR 221.03. But in reality when she received healthcare in Germany,
she had to pay the healthcare fee of EUR 3,806.35.

Solution: The DRG (Diagnosis-Related Group) system has been introduced
in the setting of reimbursement rate in details as follows:

1.) Definition of a data sample

2.) Use of trimming methods and plausibility checks

185Johan w. Van de gronden. Wisconsin international law journal.

“Cross-Border Health Care in the EU And The Organization Of The National Health
Care Systems Of The Member States: The Dynamics Resulting From The European Court
Of Justice’s Decisions On Free Movement And Competition Law.”
http://hosted.law.wisc.edu/wordpress/wilj/files/2012/02/vdg.pdf, (Accessed on May 6,
2016

188Miiller-Fauré, 2003 E.C.R. at 1-4576, paras. 105-07.

18714.175
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3.) Definition of prices

In Europe, there is cooperation in consultation of reimbursement price
setting, in which there is an analysis of the aggregation of information of the DRG of
each country. To collect profiles of the DRG of countries in the European Union may
lead to more efficient price setting on the international level in the near future.'®®

Potential problem 5: Inequality of benefits of some countries in the ASEAN

Comparing the quality and efficiency care among the competitive markets,
Singapore, Malaysia, and Thailand are the top three in the ASEAN region in healthcare
sector. The support of free movement of services may cause the poorer countries to be
unable to compete with the wealthier countries at attracting clients in healthcare business.

Solution: An objective should be noted that everyone cannot gain benefits
equally, because that achievement is an impossible myth.'® The disadvantages of the
integration of cross-border services should be managed by policies and programs that will
support healthcare sector or communities that are negatively affected. Of course, the
programs need long-term development. An example of such programs could encourage
increasing efficiency at financing well-trained professionals in healthcare sector.

Potential problem 6: Risk of the movement of healthcare professionals

The supportive policy of cross-border healthcare might trigger the problem of
brain flow. Many health professionals may seek better benefits of remuneration when
work abroad in terms of better opportunities and carrier path. Some countries may be
scared to invest in health professionals’ training, for training is useless if they graduate
and work somewhere else outside the country of training. This will cause a problem of

human resources development.

188Reinhard Busse. “Diagnosis-Related Groups in Europe.”
http://www.euro.who.int/__data/assets/pdf file/0004/162265/e96538.pdf, (Accessed on
May 6, 2016.)

189The Wharton School University of Pennsylvania. “Is ASEAN Ready to Become a
Single Market?.” http://knowledge.wharton.upenn.edu/article/is-asean-ready-to-become-
a-single-market/, (Accessed on May 6, 2016.)
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Solution: Not only incentives can motivate health professionals, the pride of
serving the society can do as well. Recognition of love for their nation would be the way
to make them stay at with their friends and family.

Potential problem 7: Language barrier might be a potential problem.

While sharing information in cross-border healthcare services is quite
important especially in the continuity of care, how can the professionals communicate
with each other if different languages are applied? Sharing information is needed in
many aspects, such as treatment practices and pharmaceutical principles.® In the
European Union, there is an encoding system to solve this problem. However, some
information might not be encoded properly and thus triggers the problem of
misunderstanding the meaning because of misinterpretation.

Solution: There should be a meeting when the words are encoded, for the
definitions to be understood on the international level. And the new generations of
healthcare professionals are encouraged to learn English as well, as it is the language that
can be used for communication among the ASEAN Member Countries.

Potential problem 8: Lack of a single model among the countries in the
ASEAN

When we look at the European Models, they are based on the principles of
solidarity, fairness, and universality. The Models are of different systems, mostly are the
Bismarck or Beveridge system, as well as using a mixed system. The Bismarck comes
from the relationship of employment, but the Beveridge system comes from general state
budget or tax contribution by people. The variety of models causes the problem of the
right of access to the system, and the benefits are different. But to adopt a single model is
unrealistic, because each country has its own development and context in healthcare

services.

190Federico de Montalvo. “4A European common framework for health: a real possibility
or an improbable myth? Lessons for the future healthcare systems in United States.”
http://via.library.depaul.edu/cgi/viewcontent.cgi?article=1025&context=jhcl, (Accessed
on May 17, 2016.)
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Solution: Setting up shared values or principles in healthcare. Although
systems among the countries are different, the goals and respective values are the same. It

will make the countries achieve the same goals with willingness for cooperation.

4.6 Reasons to establish cross-border healthcare services principles in Thailand

Thailand with the ASEAN has its policy to support free trade in services,
which means the free trade of service recipients (patients). Although patients mobility
and health professionals mobility are in the early stage of ASEAN economic integration,
these phenomena are happening nowadays and may increase in the future due to the
linearization of trade in services. In the writer’s opinion, there are three perspectives of
benefits which are the benefits for citizens

4.6.1 Benefits for citizens

In the writer’s opinion, cross-border healthcare services legislation
would be beneficial for patients when they seek healthcare aboard. They will know their
rights and they can use their rights as long as it does not affect other people’ rights.
Besides, they will be informed of choices of healthcare across border as the standard of
care is also explained to patients before they decide to receive healthcare aboard.

4.6.1.1 Clarifying patients’ entitlements to cross-border healthcare

According to the ASEAN Charter, the ASEAN tries to set up a
single market in which there definitely is facilitation for free flow of goods and services.
Free flow of services includes healthcare services. Besides, subsidiary of business and
persons movement is one of the purposes of the ASEAN community.'! The Thai people
are likely to use the services in the ASEAN Member Countries because health is one that
is attached with human body. It means that we cannot choose where we get sick in both
cases when we travel abroad or live permanently abroad. Therefore, cross-border

healthcare services will help the Thai people find out the many questions that need to be

¥1The ASEAN Charter. “Jakarta: ASEAN Secretariat, January 2008.”
http://www.asean.org/storage/images/ASEAN_RTK_2014/ASEAN_Charter.pdf,
(Accessed on May 17, 2016.)
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answered. What are the rights they have when they get sick abroad? Do they have to pay
the price themselves? Imagine people who operate business abroad, or perform their
duties outside Thai jurisdiction which may benefit the Thai society as a whole. Should
they have any rights offered or at least the rights not lessened when they go abroad. As
evident in the example from the European Union, people who are EU citizens can claim
for reimbursement under the criteria set up in the EU Regulation and the EU Directive.
First of all, those laws and regulations clarify the people’s rights. At least, people have to
know what the rights they have are. Legislations concerning cross-border healthcare
services would help in clarifying patients’ entitlements to cross-border healthcare.'®? For
example, Mr. A is a lawyer who went to Singapore arbitration venue. Mr. A would like to
know if he has any rights when he goes to Singapore or how much he can reimburse,
provided that there is an agreement between Thailand and Singapore in the case of
reimbursement of cross-border healthcare. The legislation would say what are the rights
he has and what are the terms and conditions that apply.
4.6.1.2 Informed choices and standard of care

Since differences of professional standards between countries
may affect the quality of care, cross-border healthcare has the National Contact Point
which is the mechanism for obtaining information about the standard of care and
informing people of necessary information that they want to know before they go (not in
the case of emergency care). The EU legislation has set the information for in-patients
and out-patients, which means that the National Contact Point of each country does the
function of providing information for people who would like to obtain healthcare services
abroad and foreigners who would like to obtain services in that country as well.
Therefore, cross-border healthcare services are important in terms of offering information
for patients for the avoidance of misunderstanding and increasing more information for

patients. For example, Mr. A, who is a Thai, would like to obtain a hip operation in

192K atharine Footman, Cécile Knai, Rita Baeten, Ketevan Glonti, Martin McKee. “Cross-
border health care in Europe.”
http://www.euro.who.int/__data/assets/pdf_file/0009/263538/Cross-border-health-care-
in-Europe-Eng.pdf?ua=1, (Accessed on May 17, 2016.)
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Myanmar because he is married to a Burmese girl and she is the only one he has since
other relatives of his have already passed away. How could Mr. A obtain such
information as the standard of care in Myanmar if there is no National Contact Point?
Likewise, in the ASEAN we do have the problems of language barrier. Therefore, in the
writer’s opinion, it is very necessary to have a contacting unit to offer reliable
information to the patients because healthcare information, one which concerns people’s
life, has to be accurate.

4.6.1.3 Continuity of care and interaction between health
professionals for people who obtain healthcare services abroad

Healthcare is unlike other businesses. Most of the time, there is

a requirement for continuity of care. For example, Mr. A got an accident in country A. He
had a leg operation in country A, but he would like to go back home after finishing the
operation. Therefore, when Mr. A gets back home in country B, there is a need for
transfer of health information and also a contact between health professionals, if
necessary. Cross-border healthcare legislation will create a channel for more convenience
in contacting among the countries, which would help the patients’ mobility achieve the
goal of supporting the quality of life of people. Besides, privacy in processing personal
information is respected by people concerned due to the enforcement of the law, and
there is the confirmation of the right of copying of healthcare owner’s information.

4.6.1.4 Ensure the ASEAN countries work closer together in the
interest of patients’ treatment that is not available at home, and to receive better
guality treatment and create network for supporting the quality of life in healthcare

Some treatments are available in one country but that country

may be short of other kinds of treatment. Exchanging information about the availability
of treatments in each country would help patients save their lives in time especially in the
urgent case that patients need to receive healthcare immediately, otherwise death. For
example, Mr. A got a disease and had to get a specific laser therapy, but in the country
that he lives has no such treatment. Therefore, he can contact the National Contact Point

for searching an appropriate place abroad that it is possible for him to obtain that therapy.
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Imagine Mr. A needs the treatment immediately because of the final stage of the disease,
working closer together could save his life. To send people for seeking healthcare abroad
is the advantage for patients in cure, but the drawback is that some countries may lack a
motivation for setting up their own treatment in the long term.
Besides, the network will help in building preventive measures for communicable
diseases. This network will be the potential instrument as an inter-connecting alarm of the
diseases.
4.6.2 Benefits for health professionals

Healthcare professionals can get benefits from the crystal-clear rules
when they give healthcare services to foreign patients such that they will not prioritize
them, and if they refuse to provide services, it is not grounded on discrimination. In
addition, without considering healthcare professional’s status, the rules applicable to
healthcare are those of the country of treatment or the country where the care is offered.
But the cross-border healthcare will not affect provisions regarding the recognition of
professional qualifications, which have been discussed that some barriers should be
eliminated such as language barrier. The health professionals should not have to take the
examination of qualifications in local language if they can provide sound reasons. For
example, Thai health professionals working in Myanmar do not have to take the
examination of qualifications if they prove that the patients who receive healthcare in
Myanmar are only Thai or other nationalities that do not use the Burmese language at all.

From the European Union Member States’ experience, the health
professionals must have indemnity insurance. The Directive requires health professionals
to have professional indemnity insurance in order that if a patient gets harm in some way
because of the negligence of health professional, the patient is able to recover any
compensation they may be entitled to.*® Although this may increase the expense of
health professionals, normally this expense will be passed by putting in the cost of

patients, which is useful for health professionals in terms of avoiding the risk of

193Health and Care Profession Council. “Professional indemnity insurance.”
http://www.hpc-uk.org/registrants/indemnity/, (Accessed on May 5, 2016.)
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bankruptcy from their negligence or malpractice, and also useful for patients for getting
claims from the damages.
4.6.3 Benefits for country and the ASEAN region

Cross-border healthcare legislation will create common principles
between Member Countries in the ASEAN and also establish obligations for facilitating
cross-border healthcare. On the other hand, as a facilitator who has the duty to support
healthcare, the cross-border healthcare legislation could set out excluded obligations such
as the function of monitoring the standard of care of the country that patients wish to
obtain healthcare but not liable to malpractices of professionals in that country. Although
it is on international standard that the standard and quality of care is subject to domestic
legislations and regulations, advancing clear provisions could be a preventive measure for
avoiding disputes in the future.

Common principles trigger a specific framework for cross-border
healthcare in terms of patient’s entitlements and restrictions that the Member Countries
are able to place on cross-border healthcare services such as the condition of prior
authorization and also the level of reimbursement in order to control their budget and
finance.

Cross-border healthcare legislation also creates concrete cooperation in
the ASEAN region such as the recognition of prescription, reference networks, health
technology assessment, and data collection, in order to support the cooperation to be

realized effectively and on sustainable criteria.
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CHAPTER 5
CONCLUSION: LESSONS LEARNED FROM CROSS-BORDER
HEALTHCARE SERVICES IN THE UNITED KINGDOM UNDER
THE EU LEGISLATION AND CONCLUSION FOR THAILAND
AND THE ASEAN

Considering the United Kingdom under the EU model, on the concern of
reimbursement, it is the responsibility of the Member States that patients are insured for
reimbursement in the scenarios in accordance with the EU regulations and Directive such
that healthcare cannot be rendered within an appropriate time (undue delay) domestically
or when patients need emergency treatment abroad. Additionally, the ECJ will be the
guardian of patients’ rights to guarantee patients’ rights across borders. The healthcare
system in the United Kingdom is welfare for its citizen. In other words, the development
of its domestic legislation leads to protection of patients’ rights when they want to seek
healthcare abroad. The EU regulations and Directive help patients exercise their rights to
reimbursement for healthcare received in any other European Union countries. The rate
of reimbursement is still calculated by the country that they are insured in, due to finance
management in healthcare. However, a difference in the prices of healthcare in each
country may lead to the question of inappropriate rate of reimbursement, in which
patients cannot achieve the enjoyment in seeking healthcare elsewhere in the European
Union countries. However, in the European Union, there is the ECJ who will be the main
actor to assure patients of cross-border healthcare including determining reimbursement
rates. Patients can bring the case to claim their rights, and European Court Of Justice’s
ruling has s binding effect on the Member Countries because the nature of the European
Union has a supranational function to help on the protection of patients’ rights when there
is cross-border healthcare. Beside the European Court Of Justice, the cooperation through
the project “EUROdrg” is how the European Union Member States inspect their

calculation amount. On the positive side, the European Court Of Justice protects patient’s
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rights across borders. On the other hand, European Court Of Justice rulings may invade
the financial management of healthcare system in each country. However, in the
European Union it is found that the quantity of cross-border healthcare is not substantial
to invade the financial aspect of management in the healthcare system, as most people
still want to receive healthcare at home country rather than going to another place they
are not much familiar with.

Comparing to Thailand, in our healthcare reimbursement system, there is still
a lack of corresponding benefits package. It is important because if the benefits are not
similar and the systems are not harmonized, it will lead to intensifying inequality in
patients’ rights in cross-border healthcare.

Besides, we cannot deny that cross-border healthcare will play an important
role in the future because we try to promote liberalization and free movement. When
there is the free movement of patients, patients’ rights to health should also be arranged.
Therefore, rules for reimbursement should be created; as well as on the regard of prior
authorization where limited reasons for discretion and refusal to it are identified. The
suggested main principles that should be adopted have been discussed in the earlier
chapters.

Beside the function on reimbursement, the Directive also establishes the rules
for providing assistance for persons in need in terms of travel cost or cost of assistance of
disabled persons to eliminate barriers to cross-border healthcare. Because of the existing
argument that cross-border healthcare was established for the rich or the persons who
have opportunity in life, therefore, to decrease such inequality, there should be a legal
base of financial assistance provided for the persons who need financial support.
However, mostly the matter is on case-by-case basis, so the bureaucracy of officials
should be regarded, and there is the need for transparency and good governance
mechanism.

In the aspect of the quality and safety of care, it is the duty of the Member
States to control the quality and safety of healthcare in individual country. However, the

cross-border healthcare Directive helps patients achieve the goal in obtaining such
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information on quality and safety including professional guidance and practices in the
country that they intend to seek healthcare. National Contact Points perform the function
of providing the information to both incoming patients and outgoing patients. The
confirmation of accuracy of information will be one factor that makes patients
comfortable to seek healthcare abroad because they can know the standard of care of the
intended healthcare country. It also helps patients dissolve arguments about the standard
of care when there is a dispute as well. Moreover, translated versions of the information
by the National Contact Points will also facilitate patients in seeking healthcare abroad —
it shows an example having set up this unit in case that we have the cross-border
healthcare services law. However, the liability for of mistranslation still remains
questionable whether this unit does the function of pure facilitation or there should be the
confirmation of accuracy in translation as well.

In the aspect of formal form of cooperation, the cooperation in healthcare is a
very important issue. In the cooperation of information transfer, while healthcare service
itself needs the transfer of information between countries, especially for the continuity of
care, patients can receive healthcare with the continuity of their health information
interoperability. However, the privacy has to be concerned. The European Union has
another Directive to ensure the privacy in transferring data. Besides, the cooperation in
the pooling of knowledge in healthcare research is very useful for patients’ rights
especially the deficiency of treatment and healthcare professionals in rare diseases.

For all these three perspectives, | would say that cross-border healthcare law
is one of the laws that promote the patients’ rights and protect the patient’s rights when
they travel across borders. However to adopt the principles in the ASEAN we have to
look at other perspectives as well including the different formations of the European
Union and the ASEAN.

The European Union has its starting point from harmonization of the region
to avoid wars and create peace. Nowadays, not only social security but also other issues
have been enhanced. Healthcare service was formerly considered as a national

responsibility to provide for its citizen. When there was the integration of market, not
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only economic activities were cooperated but also the rights of citizens attached in the
plan of integration as well. Therefore, providing healthcare services and patients’ rights
are two of many issues concerned in the European Union. The European Union launched
the Directive to draw the rules and guidance to be in tandem as one union. Healthcare,
which was formerly considered as a responsibility in individual nations, became the issue
on the international level. While the European Union had the European Court of Justice
to be the main actor for pushing patients’ rights in cross-border healthcare, following was
the concrete legislation in European Union regulation and Directive.

The question is that Do the European Union and the ASEAN have the same
context to support patients’ rights in cross-border healthcare? The answer is not, because
of the differences in the Member Countries in the ASEAN where they are mostly
different in background, economic status, social structure, etc.

On the legal basis, the community law in the European Union is a telling
reason why cross-border healthcare could have occurred. In other words, the
supranational legal basis in the European Union is the origin of further patients’ rights
beyond borders. In the writer’s opinion, it is because of the European Court of Justice’s
role which is the judiciary part becoming the policy maker that each Member State has to
respect the rulings. Finally, they became laws that each Member State has to implement
in its own legislation.

In the writer’s opinion, although ideally the principle of community
aggregation of the ASEAN puts that healthcare should be freely available across borders
without restriction — For example, Mr. A as a lawyer goes to work in Myanmar. He
should be able to claim reimbursement of the healthcare treatment under the healthcare
system in Thailand. It could be done, only if the cooperation here created. — in reality,
however, only legal cooperation is not enough since we have to inspect other perspectives
such as the economy as well. Moreover, the factor that cannot be overlooked is the
political driving force.

The example of cross-border healthcare already happening in our ASEAN

region is the cooperation between Singapore and Malaysia. This cross-border healthcare
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became real, not just in the principle, as a result of their shared historical background and
their geographical proximity. The writer has noted that the networks of hospitals that
belong to private sector in both countries are the key players, but without the
government’s policy that allows claiming across borders, cross-border healthcare by
reimbursement under its national healthcare system could not have been realized.
However, in the ASEAN, we still have barriers in business equity; for example, in
Thailand foreigners could not hold more than 49 percent of shares of the company.

In the writer’s opinion, the launch of public policy and law cannot be realized
without a real cooperation between healthcare sectors regardless of private or public.
Such cooperation in cross-border healthcare might exist in the future, if we can manage
the healthcare system in our country properly. At least the three coverage schemes have
to be providing the equal right of patients and need to be under a single designated unit,
otherwise the control of healthcare sectors will be fragmented and reimbursement
methods will be duplicated.

In the United Kingdom, there is the universal health coverage that covers the
entire population in the country. Therefore, one healthcare system is not complex for the
management of healthcare including cross-border healthcare as well. Comparing to
Thailand, we are absent of a single model of healthcare system. However, to restructure
the three systems into one is going to be a problem because our development in
healthcare system came from a pluralistic system. We have long developed our three
healthcare systems with each system has its own principle behind. To adopt a single
model is not possible and not appropriate for Thailand. The reason is not about the
theory, but the writer looks at the reality that it is not possible to just abolish them while
each division controlling each healthcare system does not want to lose its management
and control. Therefore, we need transparency and good governance to supervise the
systems. Besides, we need to tackle the problem of inequality in Thai patients’ rights by
harmonizing the three main schemes for the same benefits package and payment system.
Because cross-border healthcare needs clarification of the rights that patients have in

order to proceed to other procedures including reimbursement across borders. And for the



119

assurance that cross-border healthcare will not intensify the problem of inequality in Thai
patients’ rights.

There must be provisions of the cross-border healthcare legislation. In order
to achieve cross-border healthcare services, the implementation of laws and regulations
concern two perspectives.

First, there should be the needed organization to perform the function of
cross-border healthcare cooperation. There should be the establishment of necessary
institutions such as the National Contact Point which is an obligation under directive. It
has to provide the minimum or compulsory information that are laid down in the
legislation. All of the information must be accessible, and it should be provided in the
form that the disabled could access to. According to the ICT world nowadays, in the
writer’s opinion, the information should be kept online through websites. Besides, call
centers and personal counseling should be possible. However, the privacy should be
protected, even while our privacy law is still in the proposed draft. And as in the earlier
discussion, the general privacy law cannot sufficiently protect the patients’ privacy right,
because healthcare has specific nature and very sensitive data that need a separate
healthcare privacy law.

Besides, in order to support cross-border healthcare services, voluntary task
IS a reference network to create the potential network for supporting healthcare including
the availability of expertise. These organizations should operate under the common
values in ASEAN good governance.

Second, there should be a regulatory framework on the screening process up
to the impact assessment for out-patients.

In the legislation, there should be the list of healthcare types that require
prior-authorization and those do not. There should be the provision of administrative
procedures before going to receive healthcare abroad and after returning from obtaining
healthcare services. For example, Mr. A willing like to receive healthcare abroad needs to
fill the form provided by the insured country. And after coming back, he has to inform
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the authority for reimbursement with the applied conditions as already detailed in the
previous chapters.

At present, the United Kingdom has launched the policy “Brexit,” which is
abbreviated from “Britain exits.” The United Kingdom will cease to be a Member State
of the European Union. But now there is no legal consequence until at least one year
ahead. However, the United Kingdom is a common law country of which ruling is the
main interpretation. Although the United Kingdom will choose which EU laws to be
adopted in the country, there is still the question whether the European’s principle will
still remain in the United Kingdom’s court; for example, “If the courts have concluded
that the correct approach to X is Y, if you just take the statute away, that approach will
continue.” % Please be noted that at the time of doing this thesis, the United Kingdom is
still a member state of European Union and the lesson learned from the United Kingdom
under EU legislation is still an interesting for being a researched country.

Considering the Singaporean and Malaysian cross-border healthcare
arrangement: the principle behind the Singapore’s Medical Account came from the
responsibility of each person for his or her healthcare, which is on the contrary to our
healthcare principle that provides healthcare for all, the form of the Medical Account is
also an interesting model, as it is used in the form of private insurance model rather than
under the healthcare system provided by the government. Because Singapore holds shares
in Malaysian hospitals, the network between Singapore and Malaysia will support cross-
border healthcare and also the reimbursement by deducting from the Singapore’s Medical
Savings Account, according to the Central Provident Fund Act (CPF ACT).

As discussed earlier that these two countries have different forms of
healthcare treatment styles whereby Singapore healthcare costs higher with more

complex and high technology, while in Malaysia it costs cheaper for daily-life healthcare

19sarah Gordon, Business Editor. Financial Time.

“Untangling Britain from Europe would cause constitutional ‘havoc’

EU laws are incorporated into the devolution statutes in Scotland, Wales and Northern
Ireland.”

https://next.ft.com/content/d7ae7b70-361a-11e6-9a05-82a9b15a8ee7, (Accessed on June
20, 2016.)
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with less advanced technology. Therefore, it is the interesting example of supplementing
each other’s advantages and eliminating drawbacks. Nowadays, Thai hospitals
(Bumrungrad Hospital) have also expanded its market to Myanmar; hence, we can
envision that in the future there could be such arrangement having occurred between
Singapore and Malaysia. And if we could unlock this impasse gradually in the form of
bilateral arrangement, we would be able to manage the problem of our restricted
healthcare resources and workforce in the region. Thailand as the leader in healthcare will
also be the leader in solving problems, and soon our ASEAN will become a very
potential economic region of the world.

From all of the abovestated reasons, cross-border healthcare services in the
United Kingdom under EU legislation are an interesting legal issue to study for laying the
foundation for the future of Thailand’s healthcare. However, other relevant perspectives,
such as economic factors, still need further analysis. To become efficient laws under the
Thailand’s context, other dimensions have to be studied in order to adjust the model laws
in proper alignment with the current situations and to ascertain that such laws would be
beneficial for people without precipitating problems such as the intensification of
inequity.

Please be noted that in this thesis, the writer examines cross-border
healthcare services in the aspect of the Thais going abroad to the ASEAN countries. If an
interested individual would like to study further the case of citizens of other countries
coming to receive healthcare in Thailand, additional details need to be researched.
Besides, in the human rights perspective, if people of the neighboring countries, for
examples, the CLMV countries (Cambodia, Laos, Myanmar, and Vietnam) come to
Thailand, the provisions of healthcare regarding such people are likewise an interesting
issue for research, as it is advantageous to developing the quality of life of people.
Finally, the effects of such development may potentially be an incentive to attract people
from other countries to be employee in Thailand, so that our business could grow and

prosper.
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APPENDIX A
SELECTED INTERNATIONAL TREATIES TO THE RIGHT TO

HEALTH (IN CHRONOLOGICAL ORDER)

Charter of the United Nations (1945), Constitution of the World Health Organization
(1946), European Social Charter (1961), International Convention on the Elimination of
All Forms of Racial Discrimination (1965), International Covenant on Economic, Social
and Cultural Rights (1966) , International Covenant on Civil and Political Rights (1966),
and its two optional protocols (1966 and 1989), Convention on the Elimination of All
Forms of Discrimination against Women (1979) and its Optional Protocol (1999),
African Charter on Human and Peoples’ Rights (1981), Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment (1984) and its Optional
Protocol (2002), Additional Protocol to the American Convention on Human Rights in
the Area of Economic, Social and Cultural Rights (Protocol of San Salvador) (1988),
Convention on the Rights of the Child (1989) and its two optional protocols (2000), ILO
Convention No 169 concerning Indigenous and Tribal Peoples in Independent Countries
(1989),International Convention on the Protection of the Rights of All Migrant Workers
and Members of their Families (1990), Convention on the Rights of Persons with
Disabilities (2006) and its Optional Protocol (2006)



LIST OF EUROPEAN ECONOMIC AREA (EEA) COUNTRIES
COMPRISING THE EUROPEAN ECONOMIC AREA

e Austria
e Belgium
e Bulgaria

e Croatia

e Cyprus (south only)
e Czech Republic

e Denmark

e Estonia

e Finland

e France

e Germany

e Greece

e Hungary

e Iceland

e Ireland

o ltaly

e Latvia

e Liechtenstein
e Lithuania

e Luxembourg
e Malta

e Netherlands

e Norway
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e Poland

e Portugal
e Romania
e Slovakia
e Slovenia
e Spain

e Sweden

eUnited Kingdom
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APPENDIX C
LIST OF SERVICES SUBJECT TO PRIOR AUTHORIZATION
UNDER UNITED KINGDOM LEGISLATION

1. Adult ataxia telangiectasia services.

2. Adult congenital heart disease services.

3. Adult highly specialist pain management services.
4. Adult highly specialist respiratory services.

5. Adult highly specialist rheumatology services.

6. Adult secure mental health services.

7. Adult specialist cardiac services.

8. Adult specialist eating disorder services.

9. Adult specialist endocrinology services.

10. Adult specialist intestinal failure services.

11. Adult specialist neurosciences services.

12. Adult specialist ophthalmology services.

13. Adult specialist orthopaedic services.

14. Adult specialist pulmonary hypertension services.
15. Adult specialist renal services.

16. Adult specialist services for patients infected with HIV.
17. Adult specialist vascular services.

18. Adult thoracic surgery services.

19. Alkaptonuria service.

20. Alstrom syndrome service.

21. Ataxia telangiectasia service for children.

22. Autoimmune paediatric gut syndromes service.
23. Autologous intestinal reconstruction service for adults.
24. Bardet-Biedl syndrome service.

25. Barth syndrome service.



26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
42,
43.
44,
45.
46.
47.
48.
49.
50.
51.

52

Behcet’s syndrome service.

Bladder exstrophy service.

Blood and marrow transplantation services.

Bone anchored hearing aid services.

Breast radiotherapy injury rehabilitation service.
Child and adolescent mental health services —Tier 4.
Choriocarcinoma service.

Chronic pulmonary aspergillosis service.

Cleft lip and palate services.

Cochlear implantation services.

Complex childhood osteogenesis imperfecta service.
Complex Ehlers Danlos syndrome service.
Complex neurofibromatosis type 1 service.
Complex spinal surgery services.

Complex tracheal disease service.

Congenital hyperinsulinism service.

Craniofacial service.

Cryopyrin associated periodic syndrome service.
Cystic fibrosis services.

Diagnostic service for amyloidosis.

Diagnostic service for primary ciliary dyskinesia.
Diagnostic service for rare neuromuscular disorders.
Encapsulating peritoneal sclerosis treatment service.
Epidermolysis bullosa service.

Extra corporeal membrane oxygenation service for adults.

Beckwith-Wiedemann syndrome with macroglossia service.
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. Extra corporeal membrane oxygenation service for neonates, infants and children

with respiratory failure.

53

. Ex-vivo partial nephrectomy service.



54,
55.
56.

Fetal medicine services.
Gender identity development service for children and adolescents.

Gender identity disorder services.
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57. Heart and lung transplantation service (including bridge to transplant using

mechanical circulatory support).

58.
59.
60.
61.
62.
63.
64.
65.
66.
67.
68.
69.
70.
71.
72.
73.
74.
75.
76.
77.
78.
79.
80.
81.

Highly specialist adult urinary and gynaecological surgery services.
Highly specialist allergy services.

Highly specialist colorectal surgery services.

Highly specialist dermatology services.

Highly specialist metabolic disorder services.

Highly specialist pain management services for children and young people.
Highly specialist palliative care services for children and young people.
Highly specialist services for adults with infectious diseases.
Hyperbaric oxygen treatment services.

Insulin-resistant diabetes service.

Islet transplantation service.

Liver transplantation service.

Lymphangioleiomyomatosis service.

Lysosomal storage disorder service.

Major trauma services.

McArdle’s disease service.

Mental health service for deaf children and adolescents.

Middle ear implantable hearing aid services.

Neurofibromatosis type 2 service.

Neuromyelitis optica service.

Neuropsychiatry services.

Ocular oncology service.

Ophthalmic pathology service.

Osteo-odonto-keratoprosthesis service for corneal blindness.
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82. Paediatric and perinatal post mortem services.

83. Paediatric cardiac services.

84. Paediatric intestinal pseudo-obstructive disorders service.

85. Pancreas transplantation service.

86. Paroxysmal nocturnal haemoglobinuria service.

87. Positron Emission Tomography —Computed Tomography services.

88. Primary ciliary dyskinesia management service.

89. Primary malignant bone tumours service.

90. Proton beam therapy service.

91. Pseudomyxoma peritonei service.

92. Pulmonary hypertension service for children.

93. Pulmonary thromboendarterectomy service.

94. Radiotherapy services.

95. Rare mitochondrial disorders service.

96. Reconstructive surgery service for adolescents with congenital malformation of the
female genital tract.

97. Retinoblastoma service.

98. Secure forensic mental health service for young people.

99. Severe acute porphyria service.

100. Severe combined immunodeficiency and related disorders service.
101. Severe intestinal failure service.

102. Severe obsessive compulsive disorder and body dysmorphic disorder service.
103. Small bowel transplantation service.

104. Specialist burn care services.

105. Specialist cancer services.

106. Specialist cancer services for children and young people.

107. Specialist dentistry services for children and young people.

108. Specialist ear, nose and throat services for children and young people.
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109. Specialist endocrinology and diabetes services for children and young people.
110. Specialist gastroenterology, hepatology and nutritional support services for children
and young people.

111. Specialist genetic services.

112. Specialist gynaecology services for children and young people.

113. Specialist haematology services for children and young people.

114. Specialist haemoglobinopathy services.

115. Specialist immunology services for patients with deficient immune systems.
116. Specialist mental health services for deaf adults.

117. Specialist morbid obesity services.

118. Specialist neonatal care services.

119. Specialist neuroscience services for children and young people.

120. Specialist ophthalmology services for children and young people.

121. Specialist orthopaedic surgery services for children and young people.

122. Specialist paediatric intensive care services.

123. Specialist paediatric liver disease service.

124. Specialist perinatal mental health services.

125. Specialist plastic surgery services for children and young people.

126. Specialist rehabilitation services for patients with highly complex needs.

127. Specialist renal services for children and young people.

128. Specialist respiratory services for children and young people.

129. Specialist rheumatology services for children and young people.

130. Specialist services for children and young people with infectious diseases.
131. Specialist services for complex liver, biliary and pancreatic diseases in adults.
132. Specialist services for haemophilia and other related bleeding disorders.

133. Specialist services for severe personality disorder in adults.

134. Specialist services to support patients with complex physical disabilities.

135. Specialist surgery for children and young people.

136. Specialist urology services for children and young people.
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137. Spinal cord injury services.

138. Stem cell transplantation service for juvenile idiopathic arthritis and related
connective tissue disorders.

139. Stickler syndrome diagnostic service.

140. Vein of Galen malformation service.

141. Veterans’ post traumatic stress disorder programme.

142. Wolfram syndrome service.

143. Xeroderma pigmentosum service

*Interpretation'®: An individual is a child if they have not yet attained the age of 18
years old; an individual is a young person if they are aged 13 years old or above but have
not yet attained the age of 21 years old; and an individual is an adult if they are aged 18
years old or over, unless, for the purposes of a service specified in this Schedule, the
Board, or the person providing such a service pursuant to a commissioning contract with
the Board, considers on clinical grounds that an individual should otherwise be treated as

a child, a young person or an adult.

195Specialised Services Commissioned by the NHS CB. Services subject to Prior
Authorisation.
http://www.nhs.uk/NHSEngland/Healthcareabroad/plannedtreatment/Documents/services
-subject-to-prior-authorisation.pdf, Access on May 14. 2016.


http://www.nhs.uk/NHSEngland/Healthcareabroad/plannedtreatment/Documents/services-subject-to-prior-authorisation.pdf
http://www.nhs.uk/NHSEngland/Healthcareabroad/plannedtreatment/Documents/services-subject-to-prior-authorisation.pdf
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APPENDIX D

MEDISAVE WITHDRAWAL LIMITS:=

Types of Treatments

Medisave Withdrawal Limits

Acute Care

Inpatient hospitalisation

$450 per day + Surgical limits according to
the Table of Surgical Procedures

Approved day surgeries

$300 per day + Surgical limits according to
the Table of Surgical Procedures

Inpatient hospitalisation (for
psychiatric treatment)

$150 per day up to $5,000 a year

Rehabilitative Care

Stay in approved community
hospitals

$250 per day up to $5,000 a year

Day rehabilitation centres

$25 per day, up to a maximum of $1,500 per

year

End-of-Life Care

Stay in approved hospices

$200 per day

Home palliative care

$2,500 per patient per lifetime

For patients diagnosed with cancer or end
stage organ failure, there will not be any
withdrawal limit if the bill is paid using the

patient’s own Medisave account.

1%Government of Sigapore. Central Provident
Fund.https://www.cpf.gov.sg/Members/Schemes/schemes/healthcare/medisave, Access

on June 10, 2016.)


https://www.cpf.gov.sg/Members/Schemes/schemes/healthcare/medisave

151

Outpatient Treatment

Approved chronic conditions

e Diabetes

e Hypertension (high blood
pressure)

o Lipids disorders (e.g. high
cholesterol)

o Stroke

e Asthma

e Chronic obstructive
pulmonary disease

e Major depression

« Schizophrenia

o Dementia

e Bipolar disorder

o Osteoarthritis (degenerative
joint diseases)

e Anxiety

e Benign prostatic hyperplasia
(enlargement of the prostate
gland)

« Parkinson's disease

o Nephrosis/nephritis (chronic
kidney disease)

o Epilepsy

o Osteoporosis

e Psoriasis

e Rheumatoid Arthritis

$400 per year per account

Cash co-payment of 15% applies to treatments

for approved chronic conditions
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Approved vaccinations

Pneumococcal vaccinations
for children under the age of 6
years

Hepatitis B vaccination

HPV vaccinations for females
aged 9 to 26 years

Measles, Mumps and Rubella
(MMR), Tuberculosis (BCG),
Diptheria, Pertussis & Tetanus
(DTaP/Tdap), Poliomyelitis,
Haemophilus Influenza Type
B (Hib)

Influenza and pneumococcal
vaccinations for persons with
higher risk of developing
influenza-related
complications and severe
pneumococcal disease

respectively

Approved health screening

Screening mammograms for
women aged 50 and above
Selected screening tests for
newborns in the outpatient
setting

a. Hearing test

b. G6P deficiency

screening



https://www.cpf.gov.sg/Assets/members/Documents/High%20Risk%20Groups.pdf
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c. Metabolic screening

d. Thyroid function test

Flexi-Medisave (for elderly patients

aged 65 and above)

Up to $200 per year per patient
Only the patient's own or patient's spouse’s (if
also aged 65 and above) Medisave may be

used.

Outpatient scans and other

diagnostics for cancer treatment

Up to $600 per year per patient

Outpatient scans for diagnosis or

treatment of a medical condition

Up to $300 per year per patient

Assisted conception procedures

o 1st withdrawal - $6,000
e 2nd withdrawal - $5,000
o 3rd and subsequent withdrawals -
$4,000
Subject to a lifetime limit of $15,000 per
patient
Only the patient’s own or patient’s spouse’s

Medisave may be used.

Renal dialysis treatment

$450 per month per patient
Only the patient's own Medisave may be used.
For patients aged 18 and below, the parents'

Medisave may be used.

Radiotherapy
* External Radiotherapy

* Brachytherapy with external
radiotherapy

« $80 per treatment

* $300 per treatment
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* Brachytherapy without external
radiotherapy

* Superficial X-ray

» Stereotactic radiotherapy

* $360 per treatment

* $30 per treatment

* $2,800 per treatment

Chemotherapy

(includes analgesic medication and
suppressive treatments such as
neuroendocrine and nuclear medicine

treatments)

$1,200 per month per patient

Anti-retroviral drugs for treatment of
HIV/ AIDS
(includes drugs used to treat

opportunistic infections)

$550 per month per patient
Only the patient's own Medisave may be used.
For patients aged 18 and below, the patient's

parents' Medisave may be used.

Desferrioxamine drug and blood
transfusion for treatment of

thalassaemia

$350 per month per patient

Hyperbaric oxygen therapy

$100 per treatment

Outpatient intravenous antibiotic

treatment

$600 per weekly cycle, up to $2,400 a year

Rental of devices for long-term
oxygen therapy and infant continuous

positive airway pressure therapy

$75 per month per patient

Immuno-suppressant drugs for organ

transplant

$300 per month per patient
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APPENDIX E
DRAFTED THE HARMONIZATION OF HEALTH SECURITY
SYSTEM ACT BY TDRI*¥
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https://www.dropbox.com/s/er85t31i2o0ku30z/Attach%202.pdf?dl=0, (Accessed on

August 07, 2016.)
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Name
Date of Birth

Educational Attainment

Work Position

Scholarship
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BIOGRAPHY

Miss Chayaphat Ampavat

November 19, 1993.

2009-2012: Triam Udom Suksa School,

Arts - German Program

2009-2012: Ramkamhaeng University (second
class honour)

2012-2014: Thai Barrister at Law 67" from Thai
Barrister at Law Association

2015: Lawyer License from Lawyer Council of
Thailand under The Royal Patronage.
2016-Present: Attorney at Law

Roedl| and Partner, Thailand

German Southeast Asia Center of Excellent for
Public policy and Good Governance (CPG)
Spring School 2015, University of Muenster,

Muenster, Germany



