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ABSTRACT

This thesis shall explore key principles of letter of credit (“L/C”) laws as
stipulated in both relevant statutes and rules, propose how to construe internal laws
accordingly and key issues to be addressed in L/C bill, with an emphasis on foreign
laws in comparison.

Having studied, it was found that though there are several specific laws
recarding L/C both domestic law and uniform law, but apart from UCP which is
widely accepted as private codification, there is no common legislation on L/C that
has been so accepted. If there is any dispute arising from L/C, the courts in different
jurisdiction may rely on their own domestic laws and construction to resolve such
dispute, which may lead to different ruling based on the same facts. Thus domestic
laws have to be applied to resolve the dispute in accordance with commercial
principles and customs, including legal construction in another jurisdiction.

Having studied foreign laws in comparison with Thai laws, it was found
that there are certain aspects of foreign L/C laws that are similar to the existing Thai
laws, so that the relevant provision may be applied accordingly. However, there are
several problems on L/C that are not adequately covered by Thai laws and it is

opined that specific provision of law on L/C should be passed to address them
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instead of existing laws that is inappropriate or ambiguous. Such laws shall cover the
following issues.

1. Exception to L/C payment. Currently there has been no Thai Court’s
decision on L/C that uphold exception to L/C payment, that is to say, the Court
strictly maintain independency of L/C as provided under UCP. This may cause good
faith party to suffer injustice in cases such as the negotiation of forged L/C to the
bank. The exception to L/C payment has been accepted in other jurisdiction such as
USA’s  Uniform Commercial Code, China Supreme People’s court rule and
UNCITRAL’s model law, all of which address such injustice in the same fashion. On
the other hand, there is no statute on fraud exception in English laws, and there is
no case law that clearly set out rules on such exception. As a clear rule on fraud
exception is important, lacking of which may affect the certainty thereof. It is opined
that fraud exception provision in Thai law should be drafted using such written laws
as model and should cover at least scope of fraud exception, provisional injunction
and protection of party that make payment in good faith.

2. Compensation to be awarded under L/C, it is opined that
consequential damages should not be allowed under L/C litigation, especially in case
of wrongful dishonor by bank, since this would impose a burden and eventually
increase cost of L/C transaction the bank’s customer have to bear. Beside there
should be a restriction to prevent the bank from raising certain defenses to reduce
compensation to be awarded, for example the duty of the beneficiary to miticate
damage from a breach of L/C by the bank, which would put burden to the
beneficiary. These provisions would bring about justice to related persons and
encourage the bank to payment under L/C

3. Transfer of L/C, Assignment and Security Interest. It is opined that
distinction should be made between L/C transfer and assignment, as each legal
relationship possess different legal status to be assigned to its parties, for example,
right and duty of the transferee/assignee, priority to receive payment etc. In certain
jurisdiction, there are registration exceptions for some types of security interest, some

of which could be create in connection with L/C, which should be compared with
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Thailand’s Business Security Act BE 2558, i.e. trust receipt or placement of L/C claim
as a security.

4. Prescription. Whereas Thai Court held that there is no specific
prescription for L/C dispute, thus the general prescription of 10 years apply, however
business transaction should have shorter prescription to expedite the operation, this
is supported by the stipulation of 2 years prescription for business claims under
Thailand Civil and Commercial Code section 193/34, including other international
commercial law contract such as contract on carriage of goods by sea, contract of
multi-modal transportation etc. and business practice in USA and China. Whereas
Thai law does not allow prescription extension or reduction, it is opined that shorter
prescription should be specifically provided for L/C.

5. Subrogation. The subrogation of L/C right may be contrary to L/C
independence principle, since it allows the bank to enforce right from other
relationship into L/C. However, since the status of L/C is liked payment guarantee,
especially standby credit that function similar to guarantee, the refusal of such
subrogation, in many cases, cause injustice to parties, for example, the subrogation of
issuing bank to the beneficiary’s right in enforcement of security, in priority payment
or in set-off in Bankruptcy cases etc. It is opined that subrogation in L/C would
promote L/C payment, as the subrogation would enable the party to exercise the
acquired right that is more easy to be enforced or is in higher preferential ranking
compare to existing right, this is to the advantage of the party that made payment

under L/C to recover the paid money.

Keywords: Letter of Credit, Exception to payment, Fraud rule, Remedies,

Subrogation, Transfer, Assicnment, Security Interest
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\ Henry Harfield, “Code Treatment of Letters of Credit,” Cornell Law
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ey standby letter of creditis any letter of credit, or similar
arrangement,... which represents an obligation to the beneficiary on the part of the

issuer (1) to repay money borrowed by or advanced to or for the account of the

account party, or (2) to make payment on account of any indebtedness undertaken
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770 F.2d 1353 (5th Cir. 1985)
“whereby the issuer agrees to pay the beneficiary upon
presentment of documentation indicating that the account party has defaulted on a
payment obligation . . . [and] is used primarily to finance or secure an underlying

intangible or money indebtedness undertaken by the account party.”
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. Roeland F. Bertrams, Bank Guarantee in International Trade, Third

edition, (Hague : Kluwer Law International 2004), pp. 2-3
# Georges Affaki and Roy Goode, Supra Note 10, pp. 10-11
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2.2.1 UCP (Uniform Customs and Practice for Documentary Credits)

UCP Wudarnuniisnsdulag International Chamber of Commerce (ICC)
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* peter Ellinger and Dora Neo, The Law and Practice of Documentary

Letters of Credit, (Oxford: Hart Publishing 2010), p.23.
* Ibid.

PONITAIUIUNTIALIIUTENAE (wUa). Documentary Credits 2007

Revision (ICC SERVICES, 2007), %11 147.

“EP, Ellinger and Dora Neo, Supra Note 23, pp. 44-45
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ucP aghluldluussiiufinmdeiloternaluasinszylvihluld Faawdl
walvi UCP gniiulugugiilutedaynn veuwnnislitaduues UCP Usingedlu Article 17
Fenmdni1 UCP Wudermundianmnsalddsfuun Documentary credit™ ynuiln saudis
wanuduenshn whitanansolulddsduliaseylay dadu wenann UCP asldfuiamnes
ooiashnud Sailuldfuenansussinndu Wy wamuiuieinsinldEndae uwiienansiy
wiitormuniioonulaeiany Wy ISP wéafinu dewad nisih uce ldiudsiondy
nsldlasoylauingu detmuavsznslafilimunsauunanmnsly Wy dofuunien
metonasnIsvudsdun genlufinadouanuauiaiasin Wudu nslddorvumanizves
lenanseintu 1y ISP Tverammnzaufuuanuiueashnnni

2.2.2 ISP (International Standby Practices)

¥
=

ISP 1utdafnuaigdIfTuLaAuAUIELASAA 15193UlAs The Institute of

International Banking Law & Practice (IBLP) 90sUszinaansgoisni filasuniseauiuain

United Nations Commission on International Trade Law tag International Chamber of

Commerce lngusingaglu ICC Publication No. 590 inguszasdvasteimunatuiife

s lUlTsRUAURaRUsUIEanLmasearesin  TaeUSulidniuanuazraILanUaUe

a 1 4:1' Ly & I v o n:l' Vo a Ly d” 29
wshn wnnImvsngly UCP Tutlaqiu ISP feiludaimunnlasuaiudeuninadunis

YBNINNAMUUTEAIALUNNT B UIINTITEUIANTAD TBANUARTUNEIIUTsaanbimIawazn

3

" UCP 600 Article 1 : "UCP" are rules that apply to any documentary
credit ("credit") (including, to the extent to which they may be applicable, any
standby letter of credit) when the text of the credit expressly indicates that it is
subject to these rules. They are binding on all parties thereto unless expressly
modified or excluded by the credit

% “Documentary Credit” A financing arrangements in which a financial
institution authorizes or makes a payment to a third party (usu. an exporter) at a
customer’s request (Black’s Law Dictionary)

? ¥ 2007 Fnnsviinaegnsliifumanisdisaansld ISP dutinnnssuinis
duansselupsAnmamsiuvua g luansgewsng Usingin 47% vasuanuauiensand
5 ISP 114 Tae 70% vesuanuduieinsindifiusinuiugsimualsiegaeld ISP 910

“Poll Shows Two Ways of Measuring Standby Trends”, July/August 2007 DCW pp. 5-6.



17

nouane Ul WWesanudnnguinedmsunanuauisnsindilinisfinedrsudiaten

A o ) & a a ¢ o a30
LWAgUNULARNLH DI WLATAN LAY ANIUANISUR
2.2.3 URDG (Uniform Rules for Demand Guarantees)

LAY ICC WU TaMMRUALALTAUANIUANISUR WS0DURANULAUNNISUR
1#uA URCG %38 Uniform Rule for Contract Guarantee Wwliiasain URCG tilailégunis
yousy FunIdldiiniseen URDG Fuansamndnatiunils URDG dildunuvanandedmun
989 British Bankers Association ssieuniniswauiaulasunissensuan ICC Tud 1992
Uiﬂﬂgagﬂu ICC Publication No. 510 Ju Uniform Rules for Demand Guarantees

(URDG) aduagnatutlagiuse URDG 758 m1u ICC Publication No.758

v
v A

Y U ¥ o dy I N 31 :ﬁ" v Y o =]
voulwansiideAuresteimunilegly article 17 @dlvildvormuniliuf
I3 v A d' v Y o 174 o dy Y v W gj dy a
WWANITUR war counter guarantee Naszylvithdernuailulddedu el anufieulu
article 2 AXUANSURANNNEDY N1TARUNITIANALTNNTT15E51AMBLLBINNSEUBNETS

gnApInuviadeIseniy (demand)
~ aa o wa = 9 a I3 o oA A
mqﬂizLwﬁmﬁaaﬂﬂgumwmwum@mLawwmmma@mummium NID
a a I3 v A 1 L N 32 Y] a’{/
BUALNULAUNAITUR LYY OHADA Uniform Act on Secured Transactions AfNUNBRAUUU

ALk guarantee LLay suretyship Wudunilsvesnanuseiunse secured transaction lmg

James E. Byme, “International Standby Practices (ISP98) (ICC

Publication No. 590): Versatile Rules for Modern Practice.” Documentary Credit

World. Volume 16 No. 9, p. 24-25 (October 2012)

' Article 1 Application of URDG: a. The Uniform Rules for Demand
Guarantees (“URDG”) apply to any demand guarantee or counter-guarantee that
expressly indicates it is subject to them. They are binding on all parties to the
demand guarantee or counter-guarantee except so far as the demand guarantee or
counter-guarantee modifies or excludes them.

* andnlundy OHADA i1 16 Ussaluniduenin loun wily, ysAummh
Ly, walasu, @1515sguersnInans, ¥a lalused, Aedln, BwmIvelseanil, n1ues, My,

Afle-Tawen, laiastadan, 11a, Luees, Wwiuna, 1ln lnedualdUsauraduninumunnisus

MelulsenALassEnInaUseIne
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Weldiuiamneseoriasin vsilunguuneniesluy Wy UCC Article 5 wadansgoiuini
PRC. LC v833u nQumaneuidunain UNCITRAL saudeuntgyaifilungumunenidivduatun

Usemd fail

2.3.1 Uniform Commercial Code Article 5 ( UCC-USA Article 5)

Wonsgurananwazsguraviesdululssineanszowsni dg1unalunis

o

sonngrunenely Sguiaviesdiuluudazuassiisunsluniseonngmnedisinadsfuiamiy T
vafgvesmulinelinseusgsssuyn winsfiiannedmnd AeliiAaanudniuluns
linguneusaraadsiinnudusunisdufofuionnuazannensi dwaliiAnnis
$NVINBWILUUYBINASTE W38 Uniform state laws Wu Uniform Commercial Code™
Tasadgsnegiisuien uce Wit annsausuusudludeomnguaneliaonadost

AMUADINSURIVIIDULA

asrnsgudusdnyin UCC Wussdnsienvu Aa National Conference of

Y

Commissioners on Uniform State Laws (NCCUSL) way American Law Institute (ALI)

* Tochi Obinna Nwogu. “Secured Transactions Law of Nigeria and

Cameroon through the lens of Article 9 of the Uniform Commercial Code of the

)

United States of America.” Doctoral Thesis in International Business Law, Legal

Studies Department, Central European University p.5

> James J. White, Robert S. Summers, Uniform Commercial Code. (5th

ed., 2000) St. Paul, Minnesota, p.3


http://en.wikipedia.org/wiki/National_Conference_of_Commissioners_on_Uniform_State_Laws
http://en.wikipedia.org/wiki/National_Conference_of_Commissioners_on_Uniform_State_Laws
http://en.wikipedia.org/wiki/American_Law_Institute
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LATARRUUAINATT

° @Lﬂlmaﬂﬂﬁﬂm Gene N. Lebrun and Fred H. Miller. “The Law of
letters of credit and investment securities under the UCC : Modernization and

Process,” Vol. 43 South Dakota Law Review p. 14 (1998)

* 1y Official  Comment UCC section 5-101 14131 “independent

theoretical framework for the further development of letters of credit”
guiisduAgIfuAIiumahssuamsFesmusudulunsiingrneg
wazleynilun13319 Article 5 910 James E. Byrne, “The Revision of U.C.C. Article 5: A

Strategy for Success.” U.C.C. Article 5 Symposium Vol.56 Brooklyn Law Review, 1990

% New York’s Prior UCC section 5-103(4): “Unless otherwise agreed,

this Article 5 does not apply to a letter of credit or a credit if by its terms or by
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W9991n UCC Article 5 HunaNnfaamnasaanmsamnluanuniigeg1anIg aauy by

Ly

Official Comment Falun1sesursnuiRaneiuuntygAves Article 5 FsUsingriaduig

{ 1% ) v U wa o o (Y, ¢ 5 = 1%
WneensusuldundygRlunsdlvosanuauisiasingme Aty UCC Article 5 39iinald

Jaruiusanunuieinsiniioanlulssmaansgaiuinine

agreement, course of dealing or usage of trade such letter of credit or credit is
subject in whole or in part to the Uniform Customs and Practice for Commercial
Documentary Credits...”
nsdseanninAieessemaanigouinlfianimesearinsinlunsiu
AWATTITERU 1NUNAN “Why  States  Should  Adopt  UCC  Article 57
http://www.uniformlaws.org duduilotufl 7 wwiey 2558
* The National Conference of Commissioners on Uniform State Laws,
Legislative  Fact Sheet - UCC Article 5, Letters of Credit (1995)

http://www.uniformlaws.org/LegislativeFactSheet Fufuilatudl 10 wwieu 2558

! 9anunaL UCC Article 5, Letters of Credit (1995) Summary

http://www.uniformlaws.org/ActSummary Aufuiloufl 10 wwew 2558


http://www.uniformlaws.org/LegislativeFactSheet%20สืบค้นเมื่อ
http://www.uniformlaws.org/ActSummary%20สืบค้นเมื่อ
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2.3.2 Provisions of the Supreme People’s Court on Some Issues

Concerning the Trial of Cases of Disputes over Letter of Credit ( P.R.C. LC)

Uszimneduliifinsld case law Wuussiagrulunmsiansanad walinisesn
ngunaeiAgaeiannesooniasin Taglddoin “Provisions of the Supreme People’s
Court of the People’s Republic of China on some Issues concerning the Trial of Cases
of Disputes over Letter of Credit.” %38 P.R.C. LC FafnateiudleTudl 1 unsiau 2006
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wazldRin perpetual usammeioainsAnyszniilainald iy
naonlUase nande sxdnalddeduiiowi Uity (Section  5-106(d) A letter of
credit that states that it is perpetual expires five years after its stated date of
issuance, or if none is stated, after the date on which it is issued.) LaALADSBONLATAN
viaiiintuldreidednssrylflufuasislnedauds druannesooniasiniidooiginsis
TUiSeeq wioinsinUseuan evergreen letter of credit lifiewdu perpetual letter of credit

(Golden West Refining Co. v. SunTrust Bank, 538 F.3d 1233 (9th Cir. 2008))


https://www.law.cornell.edu/ucc/5/5-102#letterofcredit
https://www.law.cornell.edu/ucc/5/5-102#letterofcredit
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2.3.3 United Nations Convention on Independent Guarantees and

Standby Letters of Credit (UN Convention)

venananunelunsiavhderuunisaroianneseennsanlag
peANIENTULAT ellmnuneteulunisesnnginaeilugungvunewdiuy lagniienuyes
29ANNSENUTEVIYNR AB AMLNTIUITNITNINITAITEUINIUSLNAVDIDIANTANUT LB
#58 The United Nations Commission on International Trade Law (UNCITRAL) lmeil

NN NAEITDIAD DU YYIENUTEYIVIATIAILBUANUAYINITURALAY LARUAUILAA

* Katalin Cseko Gulyas. “China’s new Statutory Regulations on Letters
of Credit.” EU Working Papers No. 3 pp.26-28 (2008).

“ Xiang Gao, “The Fraud Rule in Law of Letters of Credit in the P.R.C.,”
The International Lawyer, Vol. 41 No. 4 p. 1068 (Winter 2007)

* Yanan Zhang, “Evaluation of documentary letter of credit fraud
exception rules in China,” Journal of International Banking Law and Regulation p.104

(2014)
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6 Yearbook of the United Nations Commission on International Trade
Law, 1989, Vol. XX., p.26

s Sealy and R.J.A. Hooley, Commercial Law: Text, Cases and

Materials, fourth edition (New York: Oxford University Press, 2009) p.913

48 o v

duduiiofud 20 funaw 2558, http://www.uncitral.org/uncitral/en/

uncitral_texts/payments/1995Convention_guarantees_status.html


http://www.uncitral.org/uncitral/en/%20uncitral_texts/payments/1995Convention_guarantees_status.html
http://www.uncitral.org/uncitral/en/%20uncitral_texts/payments/1995Convention_guarantees_status.html
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o/ Y S

¥ Uszinmanigeuidnildacunulueydyaudl 1997 widsdldlidneniu
ueudoyaatuiudedidlaruisiagty uiiiraziinufiures American Bar Association 7
iauesieanfuny Tun1suserasesill 1998 # Toronto, Canada 31 Usginmansgelasng
aslidmentuningruneatiul isenguineisassatiufinnuaenndesiusgreun g

isfislgann http://www.americanbar.org/groups/\eadership/98a_128.html

uaﬂﬁl’lﬂﬂfw‘ljwﬂu United States Council for International Business
(UsCB) fuaueliusammansgowimiuiongrneatuinlidiusnedmiailotuil 29
nIngIAN 2553 widsUssmmanigaudnifidedlinisveydyanatuiluldudedida g
diaduldann http://iiblp.org/wp-content/uploads/2014/12/UN_letter-of-credit-
endorsement_72910.pdf

” Explanatory note by the UNCITRAL secretariat on the United Nations
Convention on Independent Guarantees and Stand-by Letters of Credit No. 16

“16. Letters of credit other than stand-by letters of credit are not
covered by the Convention. However, the Convention does recognize a right of
parties to international letters of credit other than stand-by letters of credit to "opt
into" the Convention (article 1(2)). That provision has been included in particular
because the Convention provides a set of rules that parties to commercial letters of

credit may wish in their own judgement to take advantage of, in view of the broad

common ground between commercial and stand-by letters of credit, and in view of


http://www.americanbar.org/groups/leadership/98a_128.html%20นอกจากนี้
http://www.americanbar.org/groups/leadership/98a_128.html%20นอกจากนี้
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the occasional difficulties in determining whether a letter of credit is of a stand-by or
commercial variety.”

*' Mexican Commercial Code Article 317 “The confirmed credit is a
direct liability of the issuing entity for the third party...”

** Honduran Commercial Code Article 899 “..The issuing bank may
only raise personal objections against the beneficiary which the bank is entitled to
and which result from the credit opening agreement”

> Colombian Commercial Code Article 1414 “...the confirming bank
undertakes the obligation to the beneficiary at the same terms and conditions as the
issuing bank from the day of the confirmation.”

** Boris Kozolchyk,“Legal Aspects of Letters of Credit and Related

Secured Transactions,” U. Miami Inter-Am. L. Rev. Vol. 11. p.265 (1979) V191 @u150AU

ngrunenglufeimeanmeseeniasingus WLANlAIN Rolf A. Schutze and Gabriele

Fontane. Documentary Credit Law throushout the world. (ICC Publication No. 633)




26

vsUszmnafiuiemauidaay fnnseenianinesesninsindaatu ude
Islamic Letter of Credit ¥3e L™ \flpsanngmanessquesusyimesaandosoganelivan
Shariah  Usuifiuddgylulanneseoninsindaany fuandrsarnannaseeiasinialy
lﬁLLdgmumLéamaﬂLﬁa (riba) wagidasauliuiueu (uncertainty 30 gharar) woniu
vannsdfySinadulsznindertuiuinsiniily dnivinsyadulinnaiuin ulfay
Faansihanimeseariasiniiaiuansrsannanneseariasinitaly usn1sld Islamic
Letter of Credit lail&iTanusrasifandruunuiinisldianmesosriasiniaia ifoud

I3 ) o a v 9 ! & 56
L‘U‘Uﬂ'ﬁUﬁ'ULaqﬁaﬂﬂgﬁﬂqﬂaﬂaqﬂLm']@ﬂiﬁu’lﬂﬂ?iﬂ'ﬁgﬂfﬂﬂﬂﬁﬁLVIﬁL‘VI']‘L!‘L!

2.4 NENNITWUFIUVDUAALADTINLATAN

wannIsugIuddmaliannesoarinsiniigiusiiuniesiiolunisdise

= a

17U TEANS AN Tonn ndnAUlUdaTE NANN1TATIVADULINATLALLATIASA WATUAN

a = £ v o & [ o w Qj' v o
LATIARLNYIVBDILRANILLBNENT uaﬂma’mﬂizmiuL‘Uuuaﬂmmwmwﬂgiuﬁuaﬂ’mummz

(%
a v o o

ngruennaduiinedesiuvianmeseariasia dnvsdigninluldiuienalsdu fe wanua

Y

UNGLATAR LAZANIUANISURLYUNY

* Sharifah Faigah Syed Alwia, Uzaimah Ibrahimb and Mohd Fuad
Sawaric. 2013, “An Issue on Uniform Customs and Practice for Documentary Credits
(UCP) No 600 for Islamic Letter of Credit” http://www.sciencedirect.com/science/
article/pii/S2212567113002268 dufuiloTudl 3 nanau 2558
> Rosmawani binti Che Hashim and Akhtar Zaitie binti Abdul Aziz,
2009, “Islamic Letter of Credit (LC) : an Overview on Legal and Shari’ah Issues,
International Conference on Corporate Law” http://eprints.um.edu.my /9456/ @uAu
Lﬁafuﬁ 25 ﬁq‘m&m 2558 ey Ahcene Lahsasna, 2007, “Implementation of the
Islamic Letter of Credit in International Trade,” Paper presented at International
Islamic University Malaysia International Conference on Islamic Banking and Finance

organized by IlUM Institute of Islamic Banking and Finance, Kuala Lumpur.

http://www.maybank2u.com dufiiletuil 3 naneu 2558


http://www.sciencedirect.com/science/%20article/pii/S2212567113002268
http://www.sciencedirect.com/science/%20article/pii/S2212567113002268
http://ac.els-cdn.com/%20S2212567113002268/1-s2.0-S2212567113002268-main.pdf?_tid=9f605bd4-6998-11e5-a452-00000aacb35d&acdnat=1443854173_816157d9d70f3f9e%209c7537ad8b161b79%20เมื่อ
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2.4.1 nananududdsy (Independence/Autonomy Principle)
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. Renzo E. Andrade, “Letters of credit and Performance bonds: How
are these popular credit enhancement devices applied in International Project
Finance? From their Common Law origins to their application in Civil Law systems -

The Peruvian Case,” Florida Journal of International Law Vol.25 p.417 (2013)

*® UCP 600 Article 4: “A credit by its nature is a separate transaction
from the sale or other contract on which it may be based. Banks are in no way
concerned with or bound by such contract, even if any reference whatsoever to it is
included in the credit. Consequently, the undertaking of a bank to honour, to
negotiate or to fulfill any other obligation under the credit is not subject to claims or
defences by the application resulting from its relationships with the issuing bank or

the beneficiary.”
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” Schmitthoff’s Export Trade — The Law and Practice of International

Trade (10th ed., 2000) London, p.172
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R UCP 600 Article 5: Documents v. Goods, Services or Performance

Banks deal with documents and not with g¢oods, services or
performance to which the documents may relate.”

*" UCP 600 Article 14 : Standard for Examination of Documents

a. A nominated bank acting on its nomination, a confirming bank, if
any, and the issuing bank must examine a presentation to determine, on the basis of
the documents alone, whether or not the documents appear on their face to
constitute a complying presentation.

o Explanatory note by the UNCITRAL secretariat on the United Nations
Convention on Independent Guarantees and Stand-by Letters of Credit No.41
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AR Hing Yip Hing Fat Co Ltd v. The Daiwa Bank Ltd (1991, Hong
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Kong) Lammaiaanimmzq%auswwaLU@meﬂnﬂ Cheergoal Industries Limited

WAMILANKUA Daiwa Bank d4uay NauUTEYoUTEMLTIN “Cheergoal Industrial Limited”
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> 767 F.Supp. 824 (1991)
6 Paolo S. Grassi, “Letter of Credit Transactions: The Banks' Position in
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and German Law,” Pace International Law Review Vol.7 No.81 (1995) p. 120
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services or performance to which the documents may relate.”
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U.C.C. Article 5 Symposium Vol.56 Brooklyn Law Review (1990)
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7John F. Dolan, The Drafting History of UCC Article 5. (Durham, North

Carolina : Carolina Academic Press, 2015) p.XV

° HC Gutteridge and Maurice Megrah, The law of Banker’s

Commercial Credits, 4" ed (London: Europa Publications 1968)

? Peter Ellinger and Dora Neo. The law and Practice of Documentary

Letters of Credit. (Oxford : Hart Publishing 2010), p 352-354.
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" Societe de Banque Swiss v. Societe Generale Alsacienne de Banque,
Entscheidungen des schweizerischen Bundesgerichts, 1989, Il, 67.
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" UCP 600 Article 34 “A banks assume no liability or responsibility for
the form, sufficiency, accuracy, genuineness, falsification or legal effect of the
documents or for the good faith or acts or omissions, solvency, performance or

standing of any other person”
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both necessary,” DC Insight Vol.5 No.2 (Spring 1999)
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"« etters of Credit: A Comparison of UCP 500 and the New U.S. Article

5,” Journal of Business Law (November 1999) p.533 ‘It is important to understand

that the Uniform Customs are not law; they are a compilation of what thoughtful
bankers feel are good practice; and they fashion what is in the nature of the code of
those practices. ... but the idea that they can fashion fraud law or trial procedures in

the more than one hundred jurisdictions that recognizes the UCP is a fanciful notion.’

o Kuo, S. Shiao-Lin Kuo on the scope of letter of credit fraud, In DC
Insight Vol.1 No.4. Autumn (1995) ‘International Commerce has changed so much
and bankers must change. You can't simply go on saying “we only deal with
documents”... You cannot ignore that fraud exists in our day-to-day lives and it
happens all the time in banking and in trade. | believe that some consideration has
to be given to changing UCP to take this into account.’

7 Gao Xiang and Ross P. Buckley, “Development of the Fraud Rule in
Letter of Credit Law: The Journey So Far and the Road Ahead.” Journal of

International Law. Vol.23 No.663 (2002). ‘A good commercial law is one that
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promotes commerce because it maximizes certainty and predictability for the
commercial community. To achieve this end, a law should give the best answers it
can give to problems that can be predicted. The UCP cannot meet this standard
without dealing with the fraud issue. The drafters of the UCP know of the problem of
fraud; nevertheless they chose not to address it, leaving users of letters of credit
without any guidance in dealing with the fraud problems they might encounter. This
generates an unacceptable-because unnecessary-degree of uncertainty and
unpredictability.” wagluunainu Gao Xiang and Ross P. Buckley, “A comparative
analysis of the standard of fraud required under the fraud rule in letter of credit

law,” Duke Journal of Comparative & International Law, Vol.13 (2003) p.293-336 ‘The

best place for the fraud rule to be so formulated is in the terms of the Uniform

Customs and Practice for Documentary Credits’

PR M. Goode, “Abstract Payment Undertakings and the Rules of the

International Chamber of Commerce,” Saint Louise University Law Journal Vol.39

No.725 (1995) p.727 uag Katherine A. Barski, “Letters of Credit: A Comparison of
Article 5 of the Uniform Commercial Code and the Uniform Customs and Practice for

Documentary Credits,” Loyola Law Review. Vol.41 No.735 (1996) p.751 ("[Tlhe lack of

a fraud provision in the U.C.P. indicates that the intent of the drafters was to defer to

local law on the fraud issue.")
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URCG lailgsupudealumeufin”

" URCG article 9 : “If a guarantee does not specify the documentation
to be produced in support of a claim or merely specifies only a statement of claim
by the beneficiary, the beneficiary must submit:

a) in the case of a tender guarantee, his declaration that the principal's
tender has been accepted and that the principal has then either failed to sign the
contract or has failed to submit a performance guarantee as provided for in the
tender, and his declaration of agreement, addressed to the principal, to have any
dispute on any claim by the principal for payment to him by the beneficiary of all or
part of the amount paid under the guarantee settled by a judicial or arbitral tribunal
as specified in the tender documents or, if not so specified or otherwise agreed
upon, by arbitration in accordance with the Rules of the ICC Court of Arbitration or
with the UNCITRAL Arbitration Rules, at the option of the principal;

b) in the case of a performance guarantee or of a re-payment
guarantee, either a court decision or an arbitral award justifying the claim, or
approval of the principal in writing to the claim and the amount to be paid.”

% Roy M. Goode, “The New ICC Uniform Rules of Demand
Guarantees,” Lloyd's Mar. Com. L.Q. Vol.190 (1992).
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* URDG 758 Article 15(a): “A demand under the guarantee shall be
supported by such other documents as the guarantee specifies, and in any event by
a statement, by the beneficiary, indicating in what respect the applicant is in breach
of its obligation under the underlying relationship...”

* Supra note 17. p.297 uiitarwualy URDG azadeiuly URCG article
9 wazuraduIazilrsuAsilinseeusuniall whindgnisesuisluviueafeniui
%aﬁmumﬁiﬁuamﬁamsﬁmé’zysz:iﬁﬁwﬁaaﬁwmﬂLﬁwé’ﬂgmuammiﬁmé’mmw (proof of
breach) igausdunisnaiaiis (state) miﬁmﬁzyjzgﬂﬁﬂimgmqﬁu

z Georges Affaki and Roy Goode, Supra note 10 p.296

ISP 98 Rule 4.16(a) : “A demand for payment need not be separate
from the beneficiary’s statement or other required document”

Rule 4.17(@a) : “If a standby requires a statement, certificate or other
recital of default or other drawing event and does not specify content, the
document complies if it contains a representation to the effect that payment is due

because a drawing event described in the standby has occurred.”
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*1SP Rule 3.10: “An issuer is not required to notify the applicant of
receipt of a presentation of a standby.”

* Official Comment UCC section 5-101 “A letter of credit is an
idiosyncratic form of undertaking that supports performance of an obligation incurred
in a separate financial, mercantile, or other transaction or arrangement.”

*" peter Ellinger, Documentary Letters of Credit—A Comparative Study
(1970), p.199

2 Henry Harfield, “Code Treatment of Letters of Credit,” Cornell Law

Review, Vol.48 Issue 1 p.105 (Fall 1962)
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Lord Mansfield Tua@ Pillans v. Van Mierop, (1765) 97 Eng. Rep. 1035
(K.B.); 3 Burr. 1663.
30 1% QQIJ U a q" £ [ 1 % = Y v wa)
mewmtiusewmransgesnddldssuuneusouaniwuriu Ieladyanlily
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confirmation.)
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* Gao Xiang and Ross P. Buckley, “The Unique Jurisprudence of Letter

of Credit: Its origin and Sources,” San Diego International Law Journal. San Diego

International Law Journal. Vol.4 No.91 (2003)

> John F. Dolan, The lLaw of letters of Credit: Commercial and

Standby Credits (rev. ed. 1996)
34

“A letter of credit partakes of the nature of a negotiable
instrument.” Second National Bank v. Samuel & Sons, 12 Fed. (2d) 963 (C. C. A. 2d,
1926), Tueta v. Rodriguez, 176 So. 2d 550 (Fla. Dist. Ct. App. 1965)

* United Technologies Corp. v. Citibank, N.A,, 469 F. Supp. 473, 478
(S.DN.Y.1979), Shaffer v. Brooklyn Park Garden Apartments, 311 Minn. 452, 250
N.W.2d 172, 176 (1977)


http://international.westlaw.com/find/default.wl?mt=WorldJournals&db=595&rs=WLIN15.04&findtype=Y&tc=-1&rp=%2ffind%2fdefault.wl&spa=THAMM-2002&ordoc=0306532705&serialnum=1977110042&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=DA8EACDB&referenceposition=176&utid=8
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" John F. Dolan, “Letter of Credit Undertakings and Suretyship

Contracts : Did the Fifth Circuit slip in Express Blower, inc. v. Earthcare, LLC?,” Banking
Law Journal. Vol. 129, No. 4 pp.291-296 (April 2012)

* @Lﬁmau Western Security Bank, NA v. Superior Court, 933 P.2d 507,
519 (Cal. 1997)., Eakin v. Continental Ill. Nat’l Bank & Trust Co., 87 F.2d 114, 116 (7th
Cir. 1989).
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* Glencore Int'l AG. v. Bank of China, [1996] 1 Lloyd's Rep. 135 (A.C.)
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Kredietbank v. Midland Bank, PLC, [1999] 1 All E.R. (Comm.) 801 (A.C.) (Eng.) 3tage1n
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AuaUY; Credit Industriel et Commercial v. China Merchants Bank, [2002] 2 All E.R.
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*“ Banco Santander v. Banque Paribas [2000] 1 All E.R. (Comm.) 776
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3.2.1 nannguuNeL3aeN1sReaa (Fraud)
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;- Types of Documentary Fraud

1. Falsified documents, the cargo being nonexistent;

2. Cargo is of inferior quality or quantity;

3. Same cargo is sold to two or more parties;

4. Double bills of lading issued for the same cargo.

“A profile on maritime fraud, ICC” International Maritime Bureau (IMB),
August, 1982. 919019k The UNCTAD report (2003), ‘A Primer on New Techniques Used
by the Sophisticated Financial Fraudsters with Special Reference to Commodity
Market Instruments’ (UNCTAD/DITC/COM/39), 7 Mar. 2003, p. 7
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vosfffutsslen 1y matmusliduenansiuansingielésuaud violonansiisusesinyg
Foldnmadevaudiuud Fuduienarsfioonanngie uardmaieauuiuoulunislésy

F1szamveersulselevl dennaaduilfadulgminasiadudesniunisiisesnmviely



49

o A& v = ° d'
aﬂwmgmﬂ@LﬂUﬂqﬁﬂaﬂﬁaqﬂﬂﬁqﬂg&LUL@ﬂaqﬁﬁﬁ'ﬂi‘Uﬂqiﬂﬁﬁ/l']ﬂ']i@u BI1YLYN

a vo J06
asunelanatl

1. wnasiinainnisuasy (Foreed Document) lddnazdunisuae
aeflate miasdelnglifistunn nisuasuduilenn vionrugniousinsdug tonansaty
vilsenaiduenarsvasy Inediliifunisdenadls 19y afl Montrod Ltd. v. Grundkotter
Fleischvertriebs ~ GmbH'" Tufusesnsnsaasuszylifueilansin (Fsnszviinisidle

Uszlewilves account  applicant) tlugasuiniuses waguienduasuinluluiusesnis

1%

AT UAUAMLNULYRIUALATHAR LaelalagaasninnuiduIIaIu NIlUAIINITINAIE

Y

voUaasanlilaueusiunn madenguiiuin enarstuluenaisvaoy wazlufinadedu

a ! oA ; ag 1 v v a a = v Y a |
339 WANIULUULIDIVD nutllty lﬂfﬁﬂqiaaﬁa QGUE]L‘UWLﬂimmf\]ﬂmaﬂ“ﬁ@iﬁjLﬂuLLﬂﬁmmi

2. w@nasnivemuasaa (Fraudulent Document) U189 LONANTTIL

Hangndeensuiiu winuaswdideninunvsnguuiluia gnuasuwdas viegn

o w

wWasuwlasluaiszdan tenarsuasuoraduenaisisenanis ualenaisiseaalidides

< ! ! < aa 1% =~ v A a v A 1
Wulenasvasu 1w lunsidsenadulenasniiniseons LllE]i%‘L!'J‘LJV]GZJUﬁ‘LJﬂ?aQLi@l’ﬁ@&ll&l

4 yd‘

Py ! v & 48 ! a a a Y a
HNAMNB LLaSNEUL@ﬂaqizﬂﬂﬂquulﬂJQﬂmaﬂuu LL@ﬂ’ﬁ@ﬁ‘U']857EJagLaEJﬂsU@ﬂﬁ‘UﬂWNWWﬂqﬂIWEJ

Y Y

[P=] 1 1 & v 49
Laifhanun geuliidunisdena

aa o v 6

3. mMsnseyinNneliinnisasealulfdunusyowantnasaanAsAn nSall
= 50 o 1 a 1 ¥
D1AMLNYANMUIINDS N15NTEVABLAMMDTENLATAN WY NISNABNAIATUIAITODNLARN

wasoaNAsAn Wsan1sinunagldnshniianserinnisduliveunungrung N158ULENEaI3

1 Burton V. McCullough, Letters of credit. New York: M. Bender, 1987.

Wit 5.04[2]

“ [2001] EWCA Civ 1954, [2002] 1 AWl E.R. (Comm.) 257.

48 J0191995991nAR Merchants Corp. v. Chase Manhattan Bank, N.A. 5
UCC Rep.Serv. 196 (N.Y.Sup.Ct.1968) Wunsdlves predated B/L

® Jotaaseaned Shergate Sahami Khass Rapol v. Henry R. John &
Son, Inc., 701 F.2d 1049, 35 U.C.C. Rep. Serv. 70 (1983)

* Burton V. McCullough, Supra note 46, pp. 5-23



50

& & & v = ° Y o o 51 ! =
UJaau MIBLoNa@1sRasUIANT LWUAL SIUDY ﬂqiﬂizﬂ/l']ﬂ']iﬂaﬂaIUﬁﬁyﬁU']ﬁaﬂ LYY AR

.. 52 A Y A aa o
Scarsdale Nat’l Bank & Trust Co. v. Toronto-Dominion Bank™ 7fNa@nIgaLlIn1IuIaL
Idunisdenalugsnssumungming Ida1i993ein lanweseomnsininualiduluiuses
nsufURdsenilgnaesnsuniu (certificate of completion) lneilveiUalasinasosuses

YYv A

sWANIHIAY Ao Scarsdale Ufiasnavlvifauniinuagligniiotonansiiaglituvesudiseni

Y Y
s

soswAsiUnnsin JeiilususesnisujuRdrseniiluenarsatuniisig diuuselovips

Y

Talvodainshinasdelulususesinandiia wsbuenasdudesuias uisng iy
Usglewdvianulidnia wagsuias Scarsdale Buvedudiszanananimesoemiasin lned
Tufusesnsufifnunuegdne eaiui lufusestuldldenansaoy vioionansfiding
Sona sumadildesursindunissenaluannesoanasiavi odyndn ananuiiesin

| a 1% ] i o 53
Junsdifiinnisdeaalugsnssu wie Fraud in the transaction winiiy

"an Fraud in the transaction 1191nfUN UCC Article 5 atuwAnnouns
wilal 1995 Fafidgmanulddman Tushunl 1995 Feldudsudessly section 5-109
Ju “ﬂizﬁﬁmﬂ?ﬁgﬁmmumiamzﬁiqmaiﬁﬁmmifi@%@Eiwaﬁwmwiaﬁmmi@,ﬂmLmam
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* 533 F. Supp. 378, 33 U.C.C. Rep. Serv. 996 (S.D.N.Y. 1982).
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enasTiAnaInn1sdenauds Burton V. McCullough, Letters of credit. Supra note 46.

pp. 5-24
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> Themehelp Ltd v West & ors; CA (Balcombe, Evans, Waite LJJ) 6
April 1995.
> Burton V. McCullough, Supra Note 46, 5.01

* Peter Ellinger and Dora Neo, Supra Note 9, p.153
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*" Peter Ellinger and Dora Neo, Supra Note 9, p.141-143
* Raymond Jack, Documentary Credit. (London : Butterworth & Co

(Publishers) Ltd. 1991), p. 197
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” Gao Xiang and Ross P. Buckley. “A comparative analysis of the

standard of fraud required under the fraud rule in letter of credit law. Duke Journal

of Comparative & International Law vol.13, (2003) : 293-336
* Peter Ellinger and Dora Neo, Supra Note 9 p. 142
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* maudazUszinaenaldszduanunisndalunisinnsanuansiesiuly wuy
Tuuau gFoufisudfigaiiivdngudowuiitaiau (strong prima facie) Tiinsdoaa
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ag49lsiA wmsgrunsiigetnisdeaalundnnginedinguiinsuusesndu
yaneamsg Iy Tuegiutoifianivlund fsannlu UCC Artice 5 fifmunliifiosnsgiu
R QLﬁuLaﬂu nayas dunuun, “desntiun1stissiiundianinaiooninsan,”
(enfinusuydndin Anglieans WinIne1desssumans, 2557) W.65-66.

* \uAR Themehelp v West [1996] QB 84 wavad Kvaerner John Brown
Ltd v Midland Bank Plc [1998] Commercial Law Cases 446

* [1978] QB 146, 155 (Kerr J).

*[1987] 1 Lloyd's Rep 171
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* peter Ellinger and Dora Neo, Supra Note 9, p.163
* 31 NYS (2d) 631 (1941)

"between the buyer and seller concerning a mere breach of
warranty regarding the quality of the merchandise; [but where] the seller has
intentionally failed to ship any goods ordered by the buyer ..where the merchandise
is not merely inferior in quality but consists of worthless rubbish."

* gwazidunnisualssanuesnisdeaania UCC Section 5-109 L

17310 Gao Xiang and Ross P. Buckley, Supra note 52
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United Bank Ltd. V. Cambridge Sporting Goods Corp. Faideifiavsuduientuad Sztejn

* 14 UCC Rep Serv. 1427 (NY Sup Ct 1974)

" 757 F.2d 399, 404 (1st Cir.1985)

™ “Note: Letters of Credit: Injunction As A Remedy For Fraud In U.C.C.
Section 5-114.” Minnesota Law Review. Vol.63 No.487 p.1978-1979
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" Xiang Gao, “The Fraud Rule in The Law of Letters of Credit: A
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AUaRIUNNI¥IBINgwYas CPL 11910 China Laws for Business
Regulation - Business Regulation. 919814l Xiang Gao, “The Fraud Rule in Law of

Letters of Credit in the P.R.C.”, The International Lawyer. Vol. 41 No. 4 (WINTER 2007)

CPL Article 92: If, ... it appears that a judgment may be impossible or
difficult to execute, a people's court may, at the request of the other party, issue a
property preservation ruling. In the absence of such a request, a people's court itself
may also, if deemed necessary, order property preservation measures to be adopted.
When taking measures for property preservation, a people's court may order the
applicant to provide security. If an applicant fails to provide security, the application
shall be rejected. On receiving an application, a people's court must, if the case is
urgent, make a ruling within 48 hours...

CPL Article 93: An interested party whose legal rights or interests
would, as the result of urgent circumstances, suffer irreparable damage unless
immediately applying for property preservation, may, before initiating legal
proceedings, apply to a people's court for the adoption of properly preservation
measures. The applicant shall provide security; if the applicant refuses to do so, the
application shall be rejected.

CPL Article 94: Property preservation shall take the form of sealing up,
confiscation, the freezing of assets or other methods prescribed by law. If deciding
that assets are to be frozen, a people's court shall immediately notify the party

whose assets are to be frozen.
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64

a. Seulaviemnudesiifuiudnfuf vieuanuduisiasin
wnuaslfluussiudlfnniuess

b. vidwesians/fuedaasingnanafimnuilviduluey Luus
”migﬂﬂizﬁuﬁ?uasszudﬂmamizﬁﬁma%Lﬁmﬁué’qﬂa'nLﬂumwm?imﬁazuimﬂﬁé’mimLLé”J

c. Uswﬂg%’mLL%’qdﬂﬂ%’UUiﬂ%ﬂlﬁ%’Umiﬁﬁﬁwﬁmmé’mmmé’ﬂ
1A8ATUIIULED

d. Ui’lﬂg‘ffﬂLL‘\Q]JQ’J"]I}E%’Uﬂiﬂasﬁﬂﬁﬂ%’;Nﬂ’]'ﬁsﬁ’lizwﬁm’mWQJ,QJJ
NANLAETLINUIYITH

VY Y a

e.  HiuusgleaudadugUansfaniagnifuiniuniede

Y Y

Suuseiusan (counter-guarantee) Prsenillulngliigase

ndeuazdiuledn undyaily UN Convention filallglden
11 “fraud”  Tun1sedunsunagnle LﬁamﬁﬂLﬁaaﬂwsﬁﬂawmﬁwﬁmwmﬁwﬁwmmmﬂuszw
AeNLauand . wiesuledn mnideiivasuwuiidvuawds deufinaidudesniiulunisdise
Suananasin uenaninuiunde (b) daldmuemdnariliveudengmune Fufeuld
Aunan Illegality mLﬂumwﬁqﬁmmmizé’umisﬁﬁsswmlé"ﬁﬂ@’f’;EJ unAulivaunle
ﬂgvim81uﬂﬁai§§aﬂﬁﬂawm%’mLL%’aﬁwmmﬁﬁﬁwﬁwmmmaﬁﬁaﬁadﬁ wimudayndndunn
Juluaigudn

lueydgyafildfvuaityaaalailudviinisdena unld

]

o w [y

AudRAuenasilundn viueaiendu UCC Article 5 wiulgannmuniiuiudsdnwaus
Yaenasnlaua nasignuasy sekivsingualun1stisesien win1sdeaanuunsiil
2 1 < 2 [ 1% . [ I o [
AesUsIngIndunisdeaalagdnuds (manifest and clear) sullun1smvuANINTgIUTEAUGS
a ¢ v 86 1 & ) = ] a a = v & Y
lun1siigainisdeaa ad1slsiniy nsalazinsdisstuaaasinnioll Ginsuediy

nafiiavessumsilamsin mniuingsuuselevinsesuasfitisysiantunserinnisiog

q

* Alan Davidson, “Fraud and the UN Convention on Independent

Guarantees and Standby Letters of Credit,” Geo. Mason J. Int’l Comm. L. Vol. 1 Issue
1 (Fall 2010)

Xiang Gao, “The Fraud Rule under the UN Convention on
Independent Guarantees and Standby Letters of Credit: A Significant Contribution

from an International Perspective,” Geo. Mason J.Int’l Comm. L. Vol. 1 Issue 1, (2010)




65

a & ) a & I a & a A o v v Y 1Y)
36 ﬂmwmﬁlﬂjﬁﬂﬂﬁlﬂ Wﬁ@ﬁ']ﬂl,%u’l']‘lllﬁfﬂim ﬂ@'mLa@ﬂEJ‘Uﬂ'ﬁENSUGI‘VTﬂ']a?’]Nﬂi@ﬂ%?ﬂi’]'ﬂ

9 9

#13 Article 20

[

% A

unUgaRttonlinsussenudnuazaeinIsdoaalingwazLden

o

a

Ui
ign nMsdeuunUyallueudyaisnaifeimunzay asanuingussasalunisasniening

q o

WuduniledurerdulussauseninaUsena insignstygfanwazvesnisioaalilag

o

azldumaziidrutiglrdalunmazUssmaRaNuNITa0Ra lULAZARAARBINULINTY

ﬂ’]i%aﬁumaﬁ’minmu UN _Convention
Article 20 laruunnasinisveRuATeItiATIlAednaNd

1. Wemnsvsedvailainsin MseRdyyineItauandly
Usnglaeinangiuuuuvumy @), (b), () vens1 19 353Au3n 31 mndimsisenlvidise

Rulaersuuseloniudy asilomaiawgeslull masa

' 0
o v v o v A

(a) PONAdAUATRITIATY Sulnalvidsuuselevilalasudisy

Y a a o

wsevnuiilvigeudu vsediansang

Y

13ERUALLATAR 138

(b)  eONAHANATEIYIATIY LilaNTWHN1TT1TERULALSY
Usglowl TneAniledn wndrseldud agnelitinenudenigegaiensaundanis vseduve
\Uaiasanvselyl

2. ANATIBONANTIANATEITIATIIANNITIALINYBININTIE 819
a v I~ o ¥ v 1Y - <
SenliyaranduaTesnmdnyseiunuiiamaiuaunis

3. A1a019lieanAAItIATIININITIALIA MINETBBuAITeq

AAuUNITERUlagg g duUanUioaInseuly ayu1nsT (@), (b), () ves Article 19

& v o a Y i P ¢
waslgn1saiunisasnariineuselovinigegn

muunUnyginisveAunsestinseny dI5nNsvenuATedeg
A998nwUe Ao NITFIUTTRSURY wazn1suilrinistisedu suldudnwuzifendu

Ussineilldszuuaouuauasd dulssmadianel 919v8A ATRTIATILALEIUITUTEAN

o [V
Y & 1

Wintu 9198l Sgin undyelAlungranelinmueisnansanmnuiilinnunsansaneaunls

Y

= A v 87
FINDINNUITAULLAD

Filip De Ly, “The UN Convention on Independent Guarantees and

Standby Letters of Credit,” International Law Review. Vol.33 (1999), p. 842




66

1 [ = o Y va LY o Y v
pg149lsAnu WesannsiiunUydRveseudyailulsuldiu

o q T o

wnnsuenulgeenals

12 1 wa

aa 88 =~ A a Y o S
ARiles  deenniivzinunundygRnueudyaniayid

o

e

wva Y

3.2.3 UNUAANATRIARUYNEIIA

v bl

'
wva a ¥ v o

wanIINUNUYElANEINIENITIEIUNSTITERULE Tungruneatusiagd

@ va o

funtgaiidunsesd nirszRululasgaie lnenisiuiiliendenadisoinisdeaat

Y Y

ca
=
e
®
®©®
2
Lo

= Y

Ujasnsvalddufiuiiyanaigass feu wlvedinnsdonatuase yarawatidlinanided

3w533UN5T5891A1 edrsesmlunuianneseamashn Al lunsdiiuaraidentisy

Tl lnegasn yaratiunmislasuauAuAsosmIunging Wy

11 UCC section 5-109(a)(1) ewinnisdena NdsnsAuasesyananetuil
Y o a d! 4 ! . 1 Yo a
- suimsgadunsunudaliyac (give value) wngsuusglovilaggasn
| Vef ¥
wazliistanisdena
- swiMIRBuduBesEnlunumgudulaggase
- EnsaiuanRudelasulowmunnendminmilasunisiuses

Suleunilansuiasgeudunsasuinsganiunisunuy familduazs

ey

muuaazd1selueuinn (Deferred payment obligation)
- sWASHLUAAIARTIERse o1adeniartisnilunumsinnseldnle

Y

luPRC. LC Aticle 10 AflunUygiiduasesgdayaingainludnuoe
a [ o ! aa v ! o U v Y] v ! aa
WAenfiu lagnisivuady nsdiienalzdeslioanddifuasestang launnsdn

- YARATILATUNITUASA T B LASUNBUBIUIRINTUIAISHLUALATAN DTS5
1AlegaasalumumdesuInsiidaasan

- suIASEIUALASAN MSouAAaTIlATUNITLAIRY SUTRIRILANTUNEY
Usznoulaninaseaninsinlaggasn

- swAnsgduduladrsevitlulneadse

- SWASESUTBLenaNseSUTBlena1slaggITH

a

Wledves UNCITRAL Tifiesndinenidadulaeldoydyaiadull taun

L Ag7]

CLOUT case 1139, issue: 116 daduasiainamagiide idsliann https:/goo.gl/dNDSmN



https://goo.gl/dNDSmN

67
unveyaAtudiuiuss PRC. LC Waglasuuuifnuiain UCC Article 5
Y P 1 o va v 1 v a . =
Tues Weasnnliunngundydfnuasesaduyadagasaly UN  Convention n3anguung
NGy
Tudrures UCP ulagliusingdenmvuniilinuduasedludnuasifeniu
EN Y o . g v a v a a " Y9 v al
waffiveimualuy article 12(b) Nvidedn nsiiswiAsELUaATARLAWRSlTsUIANTBUAINNTD
) a d‘d ) o Y & Y o 5 dy G| cglj
Frsesantuasan i rundiselusuianls Wunistveunasunmsuulunisee viatean
arathluniinazdannualusuen s amantd Uty Navestariruatuiazidun1sUauin
LlvisumsgiUniasin suiasiiudu uasguedansinendesedisesnisdeaaiioufasly
YaltRuAuLAsWIAMIHAEUNsUIUTINSeINsiavaase uwaglistienisdean wssliodnld
Yo o o a | & v 1% 1P =1 89
ImdalunistrssRuunsuimstuluudl Wunsurlamiiaiduluad Banco Santander

3.2.4 WngnLiunsEnsERuNsaiau

TuthgtuAadesniunstseduifiunniu Tasemglulsamaildszuy
ngvsneAILAfiN Wy Singe Aenlus eeanside unaile ndnmamarildun win
Ilegality #&n Nullity exception #dn Unconscionability %GLLﬂmmzﬁlﬁ]wi’mgiuaaﬁ
Aeafunusnm3uivinu widesmnuusmsuildndnanuludasstuiorfuannes
poliasin JorulumeliAnnnisudsafiotmdnnavaduldfuannoserashn
wavdwaliinanuliudueulunistisysimauannesosiasinls sy Sainany
sndudesiansandesniumaninauasldidudosniunisdisesia auanmeioan

LWASAMAS bl

o .. 90 = ' o = = A o
1. nan Ilegality  wSemulivoumenguuny vunsda nsdinlagudias

s a M Yo = ' A Y = Ny &  a
LDIDDNLATANLDY Imlﬂmﬂmaﬂaﬂﬂqﬂ 5'33Jﬂ\‘113~|ﬂ57ﬂ§]'3']3~|ﬂqiﬁaaaﬂigﬂqﬁau PANUUBLNYIN

& Richard F. Dole, Jr., “The Effect of UCP 600 upon U.C.C. Article 5
with respect to Negotiation Credits and the Immunity of Negotiating Banks from
Letter-of-Credit Fraud,” Wayne L. Rev. Vol.54 (2008) p. 735

” Roger J. John and Mark S. Blodgett, “Fairness at the Expense of
Commercial Certainty : The International Emergence of Unconscionability and
Illegality as Exceptions to The Independence Principle of Letters of Credit and Bank
Guarantees,” (2011) Vol.31 NILULR p.297



68

Usnguiteedn dyamvaniiuldveuimengmnewnisiseaisy uasianinasosrlasintugnls

d' o

Wevgsnssunldyeumigngrue Wy n1snseyiiinettesiuaulusdavessunistu

U3Hn visen1sldianmaseaniasiniieusenaugsnssuiinngmune infasssy

NANNITULAAINNTTNANTUIVDIAIASINGY ARLINAD Group Josi Re Co.
SA v. Walbrook Insurance Co. Ltd. #0931 dgyeyruseiudsfinindase Insurance
Companies act 1982 uaziimsldianmesoariasinduislunisdisedu gininw

Straughton #Au31 1én Illegality asiludesniufisfuvemannisdean Wedsingdauds

o v 4

Iienuliveusmesnguingludyavan uazanneseannsingnldiluniadelunistise

o [

31A1 wiRRLAmagainInuIdyyvanlidadenguine Jaldfinsinnsandsaiu llesality

[

4 a a el' dll p Y 1 a 9N Ay & a a o
IULﬁWLmaia@WLﬂﬁm@ AR BDUINYANLIBD ILlegallty ‘lﬂLLﬂﬂ@ Mahonia  UYBLNAAIIIT UTENN

[ |

ganssuludnvazidend uaglduanuduiaiasindudiunieluwnunsiden® dsdnse
nMUNENENNSNEveUsinaansgowing wamadingwitaduinginssudenanilidnase
ngvEne Wesnnliusinginfinnsauaufniuseningueilansinwasysuusele v ua

AUAUIBIATAN UiralaeBuIeiaiNg) wngsnssutuRangmny wasiulddainanines

soasAndanuieiulagnseiuinguszasdiianguunawds Aaasld llesality 1Ju

£
a o Aa 1 =

Tauniun1sv1ses1ale ad19lsnn andtadeludruilldlvideniad walduanuiunse
1

(%
o =

. Y a Ao a a o 1 A Id Y r-:ll K
Obiter VPN INYIVIAAFUAANTUY ﬁ]ﬂlm@ﬁﬁ]ﬂ@LﬂUUiiﬂﬂiqumLLU“U@

Y o . = Y & v v ) s
wiivan Ilegality Huwudldunasdudesniiunisdisesimauanineseen
wsRnluradinguls waluaanigasnineiinfeau iasngruneuaaussinedy wians

wnaduUszney landluaidnaiendesedin Myderulvisuimsgilansiniisesininiy

Y

[ |

lanlneseevinsAnIzdadongnineAluANNITHANIUAEURUATIY0IUTEIMNARAUAT LS
ansgeuismufiasdeseagrinan lngdvinngranetumuauaniz dyynaniuasutung
witanmeseaniashinlilydyyvenisuandeutiung Ay lanneseeniasinisliiag

Yo o o 92
ﬂ']EJIG]U\‘iﬂUGUENﬂ{]‘ViﬂﬂEJWQﬂaTJ

*" Mahonia Ltd v JP Morgan Chase Bank [2003] EWHC 1927 (Comm).

7 J. Zeevi & Sons v. Grindlays Bank (Uganda) Ltd., 37 N.Y.2d 224, 333
N.E.2d 168, 371 N.Y.S.2d 892, cert. denied, 423 U.S. 866 (1975) ag14lsfiniu Tgiiiudn
anmasseniashnluAE s widedudyauanddouituns @iwau%amﬁmamlﬁiu

Williams, John S. "Foreign Exchange Control Regulation and the New York Court of



69

dlutszmadu deldusinginfinisldvan Illegality Wudesniiunisdise
S1ANPULAALADTDONATAM LATAUIUYRIUNTIVINTSAWIUI1 P.R.C. LC article 8 (4) T4

Y A ¥

UnyelAliieanineqlinseumrquiinisnszyinfienaiiuauas  oralalanialimaiianiiud

] = aa Y] | Y 293
us'ﬂllﬂﬂﬂiﬁu‘ﬂﬁﬁﬂﬁill‘ma ﬂVLQJGU@U@I'JEJﬂQ‘V]NW EJI@

Ly Y

AATRIG

o

ww;wamﬁmmiﬁmmLﬁuLﬁaaﬁuwﬁﬂ llegality wnnmnsiiusenly v19s1e
i wdnmstagrilfAsamiliuiueulumsdiszmmmuanneseerhasin iesainus
azUszinAnIaeanngingfvuadevuiuendeiy Inslamedevuiiieidesiuniuiy
suTesEnMzATYiAkar sz sEina sedtenadifiymilunisinnsanaudieuss
yaanuldvousiengmuneiimaudayUssimaeiadiyuuesiuandeiu’™ udaamuiuly
yanssdadiuin msuRiasvian lllegality todnwmdnanududassfivsUszmaieatull
Humauadifiome ns1zuiusndnnsdenadudunsnseyihvesyanailtigaindegnsziu
van lllegality Fsliluiesdunsosonyu urtsvuaidunsdunsesdinuainnisnseyiiiin
NOUUY Jaaeianuddnydnt il wiliifiammaseariasin é’zyzywﬁ?uﬁlaimmsaﬁ’qﬁu

o v 95
VLHWEJW?L@Q@%LLET]

Appeals : J. Zeevi & (and) Sons, Ltd. v. Grindlays Bank (Uganda), Ltd.," Cornell

International Law Journal. Vol. 9: Iss. 2 Article 3, 1976

A Yanan Zhang, “Evaluation of documentary letter of credit fraud

exception rules in China,” Journal of International Banking Law and Regulation, 2014

p.106 wag Jin Saibo, The Law of Letters of Credit in China: Commentary and Materials

on the Chinese Supreme People’s Court’s Judicial Interpretations of Letters of Credit,

(ICC Product No. 736E, 2013 Edition), p.83
** Jason Chuah, “Letters of credit and Illegality in the Underlying
Transaction (Mahonia Limited v JP Morgan Chase Bank (2003)),” The Journal of

International Maritime Law, Issue 9 (2003) : 518.

® AM. Antoniou, “Beyond The American Accord: Making the Way for

Illegality in Letters of Credit,” Journal of International Banking Law and Regulation.

Vol.30 Issue 4 (2015), p.192



70

) . . 96 a o P ] ) P
2. vidn Nullity exception  vSenanauideiUa1vedonans nuneda nyal
Monarsniusmulsuluvesannesoaniasintuiaugndewnusznis uinnuduas

4

watenansuuliinaniangvung insgiinnsuasuenansineynnaiiany Inegsuusslovi

a 1 Y @

Lifidruie vsoldddrusviulunisvasuanarstuluvuenvinnisiuenas ninnsaiu
Y

£%
=] v 14

wWull wénnsdeaaarliunlivedu nnzaesdusznousulanuivessFulsslevds
Srestioglurnziuenarsmundnmsfenslungranesengy udnnsisslilifumssensu
Turadinge wiluenaderlusiimfinnwiiisensundnnsilufunudniiud  16ud ad
Standard Chartered Bank v. Beam Technology (MFG) Pte Ltd T,%maiﬁmamaﬂssﬂﬁ
INel L‘WiwLaﬂmiﬁmmﬁﬁaﬂugmzﬁLﬁuwé’ﬂﬂizﬁ’umaaﬁmﬂﬁ mmaﬂmsﬁ?uqagmm

n3oldan sumsazlilasuusylevstainenassudundnuseiutiu

[ ¥ < a ay =3 [ 3 1 S Vo j% v
anunrUeIleINIATINSdman Nullity 1y nsdlfuielasuudaing@edn
018998 luluTuTeININTIVAUAT (Inspection  certificate) fungsastialagidelaygasnin
AuiguNasNuUTaansAn wirNaswa Juailamsindlateudiunaliguieas
97 = 1a Y & a v o & 1 1 a v 1
Wi w39 tenarsnisvudidudnluienaisuasy insizusenissytulifiegase ulin
= D] 98 a ~a Y a v .:4 | A a
leNaNTAUILYNARIIINA  visensainsyyTunududauielulunsidedinluainaiuase lag
o A o 99 v W F o =~ .:4' a ] v
avfuidimin Wudu windnnstidndidgmiseweunlunisinnsanitenarslafivd
v = ! [ & v o aa w <\ v v
anwaen1sidelan siznisnamdninaniidululaen wasd1idadeaanlalainawu

a Ao ! o A A g A o R
NINNTIININTEUINVALIUIN L@ﬂaqﬁaﬂﬂmgiﬂﬂ'ﬂgﬂ@LTJULEJﬂﬁ']TVlLﬁUL‘Ua'TU'N

* Peter Ellinger and Dora Neo, Supra note 9 p.168-174
*" A Montrod Ltd. v. Grundkotter Fleischvertriebs GmbH [2001] EWCA
Civ 1954, [2002] 1 All ER. (Cormm.) 257. 3adadn Lifindn nullity «Junisvialulundn

ngvsnesengy fatulsuUslevilonaduenansilaldienansnuiase uagliddamualunie

9

aa

n3fn uaRdalianslesutsemmanuladilidindndeanisdena

* Jouteasalund Standard Chartered Bank v. Beam Technology (MFG)
Pte Ltd [2002] 2 SLR 155; [2003] 1 SLR 597

” doifve3alund Standard Chartered Bank v Pakistan National Shipping
Corp. and others (NOS 2 AND 4); HL 6 NOV 2002



71

(% . . 100 dd‘ 1 1 Y 1 a
3. %&n Unconscionability  Tdlunsdinlidusingingsuuselewiligase

win1snsziivesgsulsslenituliaumvamaiuaimaiiuinldaumsligiuysslevidlasu

a

915% 18n Unconscionability  fiduinisliiendseuaduadniie  fepdreadeiunan
g

U AR

a 101 ! v oo ! v [ a ¥ ] a & a g
B[ wiveuavemdannsiliudusu deserdunsiaiudeinaasalusead Jagtu
wannistifansdndneglufuiudnisuimity dregavesdeninsanidadeaundannisi
laun ARradsalus Dauphin Offshore Engineering & Trading Pte Ltd. v. Private Office

of HRH Sheikh Sultan bin Khalifa bin Zayed Al Nahyan'” sgwinsf¥udnauasdioaudn

Y

a Y a' a sl v v v o~ a = s o a A

A miuluiTenuAIMYeLIegeYRnindelaiie dEelsenRiumufi uAnSuRlveYaLYeY
Ruiiter1nngasely maiuin dnstrssRudulifivienaaunis mageudslss fums
! 19 A Ay voow i Yo Y a 6 1 ° & a1 o
Felel wazillefivedeiendn fiuuselevliasfigaudinisnsevihvesnuiiuiilininseyig

unconscionable @in15itgatiiuintuenazdmaliinisiaiudissarteenty

4. n13UsTUMEULER0E195 18U BT UUTE oYU (Recklessness  or
Fault) Tunsdifigsuusslevivszumauaeagieiiousudumsiyanadunssinnisdu

< 14 1 P a 103 vo o [ a
Jun1sdean 1w adlumadsnlus  gSuusslevdiuluiusesnsasiaguninuasysunu

1
= IS

Audidedinisasesiu uwalildnsivaevaniuzvasynnaiiastiosiy wagkivsngingsu

Y

Usglenidiuanaiasteuuligniewiulouly aadiuiinisnsgyinduiiunisdalenia

9 Y

v
= ¥

Tidn1sdenady iuussleviiddlaiuiin

wisaniliinanaung1e11lun1sveN18UulATeeNLIUN1TTITEIIA

=

Wszmefinsiigatnisaeaansehlaenn lnelamzaundnnisaeaalungranesingy 3ad

<

n1stguaninaueienge ielviinainuganduuiniu nsaidadilonanvannisaugeiaiu

Y aY & 1

Fosniun1stisesanlutanineaseaniasanle Juiuiindninusiaiienadeidudese

Y

e

1399N15202alUTINTTU %30 Fraud in the transaction musunIwENITRRRalY UCC

10 Roger J. John and Mark S. Blodsett, Supra Note 84

ol ‘Unconscionability is akin to bad faith,” 31nunaA314 John F. Dolan,
“Bad Faith and Unconscionability,” DClnsight Vol.18 No.6 (July-September 2012)

"% (2000) 1 SLR 657

"% dautaasdlund Lambias (Importer& Exporter) Co Pte Ltd v Hongkong

& Shanghai banking Corporation [1993] 2 SLR 251



72

. a 104 | Ve 1 1 5 i 14 a o 4
section 5-114 iy wigAnwiuInsfeugutwdunisfieuiniauiuly vl

TN IuNISTsERUANUEALNDSRaNASARTAU UYL

3.3 A15U389 (Warranty)

A1 “A15UTes (Warranty)” finnsldlunguunspeuteuasiegvalgusun vy

o

Fovrwhardnu1Useiuiy a1y Black’s Law Dictionary “A15uses” Tunisdevie

o

foye

)

[

e Tedyrlinleetaudmselaeuiene Nedyayienddily  wu fuiesusesi

o U T o

1Y (%

Audndevetudulunuilavansiusingrionuninudyey dm “Asuses” Tudygn

[

Usziudey nunela dorndaniedermuavesfionseiudefivansindafinasaieiuingd
1 = A =i o < =i Y Y1 o
UsEAunsonIud o UseAwdulununssyld wiuladn anunuieuasnaesdn

Suseslunsazisoatue1auanaeiu IusgAuuIunUesdayan

Y

UCC Article 5 11audnisesArsusastaengruisluannosoaniasis aawsly

UCC atu 1962 uazdansilagluatu 1995 lagusingeglu section 5-110

AsusedluanmaseaniasAnal UCC section 5-110 faesusuinm Ao

[ 1

1. Asusesnlifinisnenavseuasuilas way

o o 1

2. MfuserimiBenturessulsslovilidiudonnadudygymdn

n1silefestormiludsuseddunsalusniu dosUsingindinisvasuudas w3e

[

nsReaaluanszdAy au UCC 5-109 udilennlulenansazgnded duallalashin suiansy
Uaasin iesuinsiaidunisunuiiniidesiiganin In1suasunionisdenalsinged
! o o = ) < [ v a a 1 = a [P [ [

drdrfuseslunsdlndedudunisiusesdedueilaiasiin 11n1sSentulaidHudygyinedn

o o v S 1o v i 9] ) Y v 105
ﬂ']i“U5@@1u%@ﬁﬁ]ﬁlﬂﬁ]qm@QLﬁﬂjcﬂaﬂﬂUﬂqunﬂm@QﬂTU@TUGUENL@ﬂaqﬁ

18 Agasha Mugasha, “Enjoining the beneficiary's claim on a letter of

credit or bank guarantee,” Journal of Business Law (Sep 2004) p.538

10 Richard F. Dole, Jr., “Warranties by beneficiaries of Letters of Credit
under Revised Article 5 of the UCC: The Truth and Nothing but the Truth,” Houston
Law Review. Vol.39 (Summer 2002) : 375



73

¥106

Y]

waNNYMINBLIBIASuTIuUNTaRl 919azUAuladl

1. Section 5-110(a)(1) AFusesfasUIAITHTUNISEUENANT LazhvelUnnshn
laifin1sdeaanienisUasuwtasmunguune msusewmteyuInsdavldlaveilieiinng
F1583UAULATANREIIINY Aelly surAsdUaasAndaldaiunsasnisesisusendude

sogiieufiasn1stseiununsinle

2. MFUsEIMIN section 5-110(a)2) \lunisiusesredvadansin (applicant)
1 :’; ! a a DU ¥ o 1 %4 a a Yo ¢ [ 2
Wil InssentulidRutedygiseninsreldamsinwasgsulselevy Tddnludyan
anvsedennasluianmeseoniashin Asuseslilasusetaugnieuiazaveiloninui
Usnglulenans viesusesanugnievenenals iesuadunisiusesingsulsslenila
« [J o & [ LY 1% =) = 9 o LY =) 1%
nszymsndndulidilagdaudmselagusens " nudyayvan vse due performance a3
Aatiy mngsulselevilisentiu Neinsgyinslidy due performance Wy seydoniny
Neafududfdaeu Mligndesmiuannuduais nszdinsdwevduiunnses wuilgen
< UPR~ °o v °o v & Y a ¥ a a a £
Wunisdiftumiuses dsvseslunsdlineliiAnyatiesfosiiuinaniuiifueilainsin
[ . = 1 Y a b Ad yvd ay v g ! s
annsafesudyymvan sudieliinyaiestedunsdiftedldiduddynyluannes
pomAsAnAURSUUTE v

[

3. AN5UTINY section 5-110(a)(2) NTATNSHANUFYYINEN Lang3dn nan

anududasziuldiligvelansandeanslunstsfuansinuilogmunguunsdy

ﬂ’]8‘1/1@\‘1"\]’]ﬂVlVLG’IGUWEL“UNuLLﬂﬁuWWﬁQL‘lJfﬂLﬂiﬂG]LLﬁ']

nsnszvifitedunisiflumiuses wu nsdduidosnmnin anaduians
dRuAsusosludyg @euie wazasusesluaninoiooniATAn NaUoIAISUTOIVINLA

= = Y v &  a 8 o o a 1 O A
Lﬁﬂﬁ’]ﬂﬁqmqiﬂﬁ@ﬂﬂﬁﬁqum@Iﬂ’]i‘UiENVL@ LL@J'J’]SUEJL‘V]f\]f\]iﬂiuﬂﬂuumﬂqﬁﬂig'ﬂqﬂ@qﬂiﬂﬂﬂmum

ey

azifunsdeaa uonanil Luaamﬂmm%ﬂqﬂﬁaﬁLﬁu@jé’@mwiué’mmﬂwé’ﬂawﬁ‘[&d@%LTJ@

¥
=

A Ly nsdifgievelsuasdnwimiaiudue dansanligie fiefamsndnanisdl
HusSusoniioflonild dregeldun AR Sun Marine Terminals, Inc. v. Artoc Bank &
Trust, Ltd. US¥% Sun SUN9ABASIMMAZUSTISIIUYBIUSEN Uni LaguSevm Uni Andaand
AuAUIElAsAntiuTEN Sun WugSudselevd us¥m Uni velvisuians Artoc Wugvelln

a = 14 . . a =4 Y1 PR v
bATAR FUIANT Artoc T\N‘UE]I‘MSU']?]']? Miami 88nLATAR Q%LVMVLW’J’W 5UIAT Artoc GUQLUUE‘\JISUE]

® Richard F. Dole, Jr., /bid.



74

Uawashndladugdyaivuien sun ludyavdnusiedndla wifiodnuiem Sun el

$UT0UATUIANT Artoc AI8IIN19sENRUaE RHLdYQIanTenIesuTevM Sun wazuiem

. 107
Uni

'
va A o v

Tu ucC avud 1962 wnetindaduanlunisianuuniyaasesaisusesiung

[y

. . 108 o w i aa v oa a d
Philadelphia Gear Iuﬂsstﬁuﬂagmmﬂm Na1IAe AAINAREIN Qmmmsmmmmmaﬂﬁm

1 '
v 1 4 a o Y 1Y ]

msiHufsuseadudenediiioufiasnistisznilld nsidadewull viligdyaiondesdh

Y

Susaatwdudedodnouiinisdrsztunuasin sudunisvereveuvadasniunisdisy

31ANRNULARLADSDONIATAN FITTU MINATITAReRlATUNISERNSY dautdunisvinanenan

'
wa A o

Aanududaszvesannesoaniasin ognalsinin Tunisudlalull 1995 undyg@isesd

o o |

Susaslamuualdlnedandliin1senTonadt309A1SUTaIRLlal N15T15EnTnnuLanLnes

Y

a =) b4 v
DONLATANLIYUITDYLAT

@ 1 o v

Professor ~ Dolan  iudn Arsusedlulanmeseeninsinduuntygad
o w Ao o o v 109 A Y % o Y
AnudAy Wneamglunsaininisnsyyiideas  Wewinnisldvdnnisdeaaiunsenuiv
v @ a 3 a ! Y o A o o & < [

wananuduBasyveaanineseoninsin uinislinansesmsusesi aslunsdnnislgym
nsReRa “NMenas’ MItiseRuwngsuussleviug eliddesdinisvefunsesdinineu
F1535901 suazumsnsznuiunaneududase duluvesnsdiuanuduiaiasin wiule
1 [ a va o & Y ¢ @A < o v VYo M v
31 TususeenisudinistrsenilvedSuuselevi Adadususesvasdsuuselevila

o 110
bYUNU

" Richard F. Dole, Jr., Ibid.

108 Philadelphia Gear Corp. v. Central Bank. 717 F.2d 230 (5th Cir.
1983).

1 “..Beneficiary's warranty of compliance with the necessary
conditions of a letter of credit provided an adequate post-honor remedy at law for
forgery and fraud... Pre-honor injunctive relief was unnecessary.” John F. Dolan,
“Letters of Credit, Article 5 Warranties, Fraud, and the Beneficiary's Certificate,” 41
Bus. Law. 347, 347 (1986)

110

“...the beneficiary's certificate, commonly required to draw upon

standby letters of credit, primarily added to a beneficiary's warranties and that a



75

wa A

undngiisesiiuseduanineiaarinsinlivsingeglundnngrungves

e ]

a ' ) o . A Y o 111
Usuineidu Tidmdnnguanelulseimasangs UN Convention wiedarmun UCP

3.4 N15VA YA YVY

o

Fofimmduinananmeseeninsinanaflenduganiiadygyrvioazidinnle

A7}

WU nseAnn1s9sEsIanlaedigau (wongful  honor) w3en1slut1Es1A1lnelivey

(wrongful dishonor) eraflesluadfindaya winnisnsevtudnanwuzazdia No1afies

[

Juedaziliald 1wy dueilansinfiesindnisdeaansonisdisysiaililagligase §3u
Ustlevulosinlinsauauiusenitsuimsiilansiniasguoidainsinioufiaslidise
' Yoy & A v ' < v Yo w a a o = [

A uAgsuUsElewd vieadaendeunnsradniesluienanslydAgiiuasedueateadunis

Idaay o 6o

nszihlagliaase visududlunsaivgueansinliitfduiusiusumsiiintngisesan

warranty cause of action would circumvent difficult-to-satisfy elements of an action
for common-law fraud.” /bid.
a Qld' a U !ld' ) a Y o 4
medladfianfiaddduiinaniuiagionanslaliaiusesninugnaes
Y a g.ll A 1 Y a a % 6 a Y A 1 a
winsawauanastuniall wazesldiivuesiuannasaoninsinlansoli Usingluad
Guaranty Trust Co. of New York v. Hannay [1918] 2 K.B. 623. #samaifladen A1susesiuy
nsgevelianunsadiunldiunmstuenaisvesnsmiwaniiy auenanslunildlygue
wiud@omuanidusazienansuidnneanile) fBumuanduuazionansivhifessuiinveuly

Y a ° = v Ay Y v oa & &
AINULNYINVBILDANET SLUV]"IUENW]'EJ’JﬂUV]E:WﬂEJW@QiUN@I (LUV]UIUW?]E‘NLUUL@ﬂaqiﬂa@N)

yana1ndlu UN Convention Article 19(1) 31918n15523Un159152kuly

AsAR AhUanulunInduiudl MaseniufeInseinlaggasn AoaduenansNumiase

¥ L%

Lildgnuasuudas edessinginnmslenlidisstuiyaniangvune Jalldnvaeadigiu

unUnygiAisesAsuseslu UCC Article 5 @ Richard F. Dole wiuin untUgajfvariulide

o

Jursusedluanmesoaiasinriueniediu UCC section 5-110 muduiieamslunis

onaivelaitrsenilvindy auivandisly Richard F. Dole, Jr. Supra Note 80



76

| [y a I I3 a a o112 < X
WU sIATHEUEUATAA suiA1shensgnilealundasiliale ~ Tuuseidudl Professor

o w

Ellinger flAnadiuin amnuuana1esewitansiosindeygyvsoflesaziliniueialaifided iy

o

[

WIntn W nsainsuiAsiadylidisesnniuesanlaglveu AuEENIEveIRsY

XY I v o a PN s a o 113
‘Uﬁ%IEJGU'UlIﬂQSL‘VI']ﬂU‘U']u’JUNUWWNVﬁngLULaG]Lm@iaaWLﬂiﬂ@u‘Hl’@Q

wannyaelunsilosds Galiusanuin fidlemeazisunandeniedssnmie

Y

e Wie UCP saufienguaneuiuneagna UN Convention lifiteniviuatieniunisisen

a % 4 = v

ALdne Ay Welln1siedygyiauannasoaninsfa Aadenemivannguuenazly

[ [y ladaa o o

Usdu Felsunndnngrunedyasuluunialy uwimngnsaludifduiusiu gnsdienades

A

'
L% A

WosuazimenALdumenuunUygRlsosaziiin

a

WA NANIEAIUTOLUIDDNIANANEUTELAN WY ANLASTI8TAEATIAINAITHA
(% 1 a a §a | a a 1 a a o Y & aa
dyeyn Andsnielunginisaiiiey Andenioidsasine andemieniivualinlduns

(nominal damages) \Wuiu nsiifelivenansauninauaistimsonandemelssianlalunsaii

HIPUTBANNLULARLADTDDNLATAR
3.4.1 Andeneniy UCC vadUsmaanigassng

nMeUUTEmAlAIAnUssINNUIA LEs BN WITAISENAUIEAN B SDON
\ASHR FaeEnugy UCC Article 5 section 5-111 #slvidnsadyyridemeisenlvigiin
1Y) Yo Y & o = a o "
dyaualdnidumensounanids AndsnieduaInnIsiadge (Incidental damages) way
ANMUNEANLTIRDINBLARBNTUZAR uallATenALdsTIEUINUTENON NaAD ANEENY
TungAnsadiiee tazAldemedaasing

3.4.1.1 andemeglungAnisaliiduiasandenedeading

UCC section 5-111 mudliisenadeniesuiausnginisal

= . { a . 114 v
A (Consequential damage) w3eANLdsMIITIasNY (Punitive damage) LNTIZE I

" lisa G. Weinberg, “Letter of Credit Litigation - Bank Liability for

Punitive Damages,” Fordham Law Review Vol.54 No.905 (1986).

" peter Ellinger and Dora Neo, Supra note 9 p.123

" usfluuntiyaiAves UCC Section 5-111 agiildszyfarndemedeadinyg
Tnedauds ualu Official Comment section 5-111 No. 4 lona11in Andemeidsadnen

ADIVUANNLINSILMIELT U



7

& 1 vo ¢ A v a a a o a Y] i Yy A ag v
LAUIN %TUﬂiSIEJSUU Wi@ﬁ;lst@LﬂfﬂLﬂiﬂm ﬁ']lﬂiﬂ‘waﬂlfﬁﬂﬂﬂ'l']QJLaEJW']EJ@I\TﬂaTJVLW LW@QJGL'VI

AldIeglunsilaannesoavasinddunisduInaInANULEEITeIsUIA1TAWY aeals

A MﬁﬁiﬁumlﬂﬁﬂuﬂﬂiﬁﬁlﬂﬂﬂLﬂEJVT’]EJGI@LUEN NIDANFYNIBLTIAN YN ﬂ mm’]aw 1ans15un

Y

U U L2 K 5
mmaigzgmaﬂﬁamwaﬂﬂamauam

lngunfudl Adyyrenammuatennasinudviisenddenie

Beaslnwiiennudaau wu Yedaailu Standby Letter of Credit Agreement sfade
Indemnification; Limitation of Liability anasdnfinAlduniaiies Direct Damages; No
Punitive Damages ~ 8819l5An1u Professor Dolan g andemeluusnsdiuiaziien
Ihanzademelunginsaifiesvindy mssdadldSendndemelunginisaifieves

vy ' a P aAa X ayull?
'VHEL E{!L EJWEJI@JEmﬂiaLiEJﬂﬂﬂLﬁEJWEJ‘VILﬂWUM]NI@

UDAFNANITUUIRNNNUTLLANVDIANF YN BT AUSURARIY

Section 5-111 81auUsmuyaraiinassuiialadunsdamaludl
3.4.1.2 AUSURAYRLEUIANIHUALATAA

su1AsHLUaAsAReRliAuTuRRReR SUUTE 8wl 91nNsURES

Y

nsisenillaglaigndes (Wrongful dishonor) iy Article 5 atul 1962 filasiundeyd

(%
=

Wwwzigmeandsmlulannesooriasin nMsiuANUNUYLRISeIALEunIAnTUUY

wARIN WinlannesoainsAnfesdianwuzdiAnfe danusinasuazuiusulunisdnse

- Official comment section 5-111 No.4

° Direct Damages; No Punitive Damages. “The liability of Bank... , in
connection with and/or arising out of any Credit Document or any Credit (or pre-
advice), ...shall be limited to direct damages suffered by an Applicant that are
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Standard Letter of Credit Practice or in accordance with any Credit Document.”
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Case of Statutory Preemption,” Wayne Law Review Vol.51 (2011). p.1269
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Water,” American Banking Law Journal Vol.87 No.183 (1999)
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(4) the rights of a transferee beneficiary or nominated person under a
letter of credit are independent and superior under Section 5-114.

> Gerald T. Mclaughlin and Paul S. Turner, “Revised UCC Article 9 and
Letters of Credit,” Banking Law Journal Vol.118 No.901, 2001 p. 924

% George A. Hisert, Supra note 130, p. 193
“Secured Party-Transferee Beneficiaries. ... drawing rights under
letters of credit are transferred in many commercial contexts in which the transferee
is not a secured party claiming a security interest in an underlying receivable
supported by the letter of credit. Consequently, a transfer of a letter of credit is not
a method of "perfection" of a security interest. The transferee's independent right to
draw under the letter of credit and to receive and retain the value thereunder (in

effect, priority) is not based on article 9 but on letter-of-credit law and the terms of
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a3 UCC Article 9°*'

the letter of credit ... under section 5-114, the independent and superior rights of a
transferee control over any inconsistent duties under article 9. A transferee
beneficiary may take a transfer of drawing rights to avoid reliance on the original
beneficiary's credit and collateral, and it may consider any article 9 rights superseded
by its article 5 rights. Moreover, it will not always be clear (i) whether a transferee
beneficiary has a security interest in the underlying collateral, (i) whether any
security interest is senior to the rights of others, or (iii) whether the transferee
beneficiary is aware that it holds a security interest. There will be clear cases in
which the role of a transferee beneficiary as such is merely incidental to a
Conventional secured financing. There also will be cases in which the existence of a
security interest may have little to do with the position of a transferee beneficiary as
such.”

0 dosmnnistewasindnidu viensTewdissundiu (partial transfer)
duiiwdetadudusiediffulssloninousnagldfunnmaduinaidumsdons

R, Goode, “Reflections on Letters of Credit” (pt. 5), 1981 J. Bus.
L. 150, 150-54. 819819lu John F. Dolan, “Security Interests in Letter-of-Credit Rights,”
Chicago-Kent Law Review Vol.74 (1999) p. 1039
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2 Tancred v. Delagoa Bay and East Africa Railway Co (1889) 23 QBD
239 at 242 ‘a document given by way of charge is not one which absolutely transfers
the property with a condition for reconveyance, but is a document which only gives
a right to payment out of a particular fund or particular property, without transferring

that fund or property’.
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1933 usiilefinsTausiungraneifeasendnusedulilu Uniform Commercial Code #1

9 Uniform Trust Receipt Act 1933 saianly wazldiiniseonenalsinisenimmsansanlu

> Burton V. McCullough, Supra note 46. ¥Ue 3.03

1 Gerard McCormack, Secured Credit under English and American

Law. (New York : Cambridge University Press, 2004) p.101
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(yenfnusumuds Auzdfrans InINeIaEsIINAERS, 2552) U.24.

7 UCC section 9-103: Purchase-money security interest; Application of
payments; Burden of establishing.

(a) [Definitions.] In this section:

(1) "purchase-money collateral" means goods or software that secures
a purchase-money obligation incurred with respect to that collateral; and

(2) "purchase-money obligation" means an obligation of an obligor
incurred as all or part of the price of the collateral or for value given to enable the
debtor to acquire rights in or the use of the collateral if the value is in fact so used.

(b) [Purchase-money security interest in goods.]

A security interest in goods is a purchase-money security interest:

(1) to the extent that the goods are purchase-money collateral with
respect to that security interest;

(2) if the security interest is in inventory that is or was purchase-money
collateral, also to the extent that the security interest secures a purchase-money
obligation incurred with respect to other inventory in which the secured party holds
or held a purchase-money security interest

o UCC section 9-324 : Priority of purchase-money security interests.

(a) [General rule: purchase-money priority.]

Except as otherwise provided in subsection (g), a perfected purchase-
money security interest in goods other than inventory or livestock has priority over a
conflicting security interest in the same goods, and, except as otherwise provided in

Section 9-327, a perfected security interest in its identifiable proceeds also has
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priority, if the purchase-money security interest is perfected when the debtor
receives possession of the collateral or within 20 days thereafter.

(b) [Inventory purchase-money priority.]

. a perfected purchase-money security interest in inventory has

priority over a conflicting security interest in the same inventory, has priority over a
conflicting security interest in chattel paper or an instrument constituting proceeds of
the inventory and in proceeds of the chattel paper, ... also has priority in identifiable
cash proceeds of the inventory to the extent the identifiable cash proceeds are
received on or before the delivery of the inventory to a buyer, if:

(1) the purchase-money security interest is perfected when the debtor
receives possession of the inventory;,

(2) the purchase-money secured party sends an authenticated
notification to the holder of the conflicting security interest;

(3) the holder of the conflicting security interest receives the
notification within five years before the debtor receives possession of the inventory;

(4) the notification states that the person sending the notification has
or expects to acquire a purchase-money security interest in inventory of the debtor
and describes the inventory.

¥ UcC section 5-118 (b)(1) “a security agreement is not necessary to
make the security interest enforceable under Section 9-203(b)(3)” waz UCC Section 9-

203(b)(3) “(d) the collateral is deposit accounts, electronic chattel paper, investment
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property, or letter-of-credit rights, and the secured party has control under Section...
9-107 pursuant to the debtor's security agreement.”

" UCC section 5-118(b)(2) uag UCC Section 5-118 Official Comment
No.1l “This section gives the issuer of a letter of credit or a nominated person
thereunder an automatic perfected security interest in a "document” (as that term is
defined in Section 5-102(a)(6)).”

Y UCC Section 5-118 Official Comment No.2 “One purpose of this
section is to protect an issuer or nominated person from claims of a beneficiary's
creditors. It is a fallback provision inasmuch as issuers and nominated persons
frequently may obtain and perfect security interests under the usual Article 9 rules”

1 UCC Article 9-310 (b) (8) [Exceptions: filing not necessary.]

(b) The filing of a financing statement is not necessary to perfect a
security interest: (8) in letter-of-credit rights which is perfected by control under
Section 9-314

UCC 9-314. Perfection by Control.
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(a) [Perfection by control.] A security interest in ... letter-of-credit rights
... may be perfected by control of the collateral under Section 9-107

(b) [Specified collateral: time of perfection by control; continuation of
perfection.] A security interest in ...letter-of-credit rights is perfected by control under
Section 9-107 when the secured party obtains control and remains perfected by
control only while the secured party retains control.

UCC 9-107. Control of Letter-of-Credit Right.

A secured party has control of a letter-of-credit right to the extent of
any right to payment or performance by the issuer or any nominated person if the
issuer or nominated person has consented to an assignment of proceeds of the
letter of credit under Section 5-114(c) or otherwise applicable law or practice.

2 ucc 9-329. Priority of Security Interests in Letter-of-Credit Right.

The following rules govern priority among conflicting security interests
in the same letter-of-credit right:

(1) A security interest held by a secured party having control of the
letter-of-credit right under Section 9-107 has priority to the extent of its control over
a conflicting security interest held by a secured party that does not have control.

(2) Security interests perfected by control under Section 9-314 rank
according to priority in time of obtaining control.

" John F. Dolan, Supra note 141, pp.1041-1043
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% John F. Dolan, Supra note 141

" UCC section 9-102(51) "Letter-of-credit right" means a right to
payment or performance under a letter of credit, whether or not the beneficiary has
demanded or is at the time entitled to demand payment or performance. The term
does not include the right of a beneficiary to demand payment or performance
under a letter of credit.

% UCC section 9-308

(a) “..attachment of a security interest in collateral is also attachment
of a security interest in a supporting obligation for the collateral”

(d) “.perfection of a security interest in collateral also perfects a

security interest in a supporting obligation for that collateral.”
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7 Ladenburg & Co. v Goodwin Ferreira & Co., Ltd. (1912) 3 KB. 275

18 Lloyd's Bank v Bank of America National Trust and Saving

Association [1937] 2 KB 631
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1996) Vol.101 : 234
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ot Georges Affaki and Roy Goode. Supra note 10 p.406-409

18 “Except as provided hereafter in this section, when a transaction
bears a reasonable relation to this state and also to another state or nation, the
parties may agree that the law either of this state or of such other state or nation
shall govern their rights and duties. Failing such agreement, this Act applies to

transactions bearing an appropriate relation to this state.”
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Y Jaephil Hahn, “Governing Laws on Letters of Credit under Uniform
Commercial Code,” Journal of Korea trade Vol.11 No.3 [2007]
" Jbid,

! Official Comment section 5-116 No.2 “Because the confirmer or
other nominated person may choose different law from that chosen by the issuer or
may be located in a different jurisdiction and fail to choose law, it is possible that a
confirmer or nominated person may be obligated to pay (under their law) but will
not be entitled to payment from the issuer (under its law)... Because the UCP and
other practice are incorporated in most international letters of credit, disputes arising
from different legal obligations to honor have not been frequent. Since Section 5-108
incorporates standard practice, these problems should be further minimized - at

least to the extent that the same practice is and continues to be widely followed.”
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® Official Comment 5-117(1) By itself this section does not grant any
right of subrogation. It grants only the right that would exist if the person seeking

subrogation “were a secondary obligor.” (The term “secondary obligor” refers to a
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surety, guarantor, or other person against whom or whose property an obligee has
recourse with respect to the obligation of a third party.)

" Amelia H. Boss, “Suretyship and Letters of Credit: Subrogation
Revisited,” William and Mary Law Review Summer (1993) Vol.34 : 1087 waz Charles

M. Cobbe, “Letters of Credit: Subrogation in Bankruptcy,” Texas Journal of Business

Law Vol.33 (Summer 1996) : 1
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"™ In re National Serv. Lines, Inc., 80 B.R. 144 (Bankr. E.D. Mo. 1987).

10 Berliner Handels-Und Frankfurter Bank v. East Tex. Steel Facilities,
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ol Sun Co. v. Slamans (In re Slamans), 148 B.R. 623 (Bankr. N.D. Okla.
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“In re Agrownautics, 125 B.R. 350 (Bankr. D. Conn. 1991); In re Valley

Vue Joint Venture, 123 B.R. 199 (Bankr. E.D. Va. 1991); In re Munzenrieder Corp., 58
B.R. 228 (Bankr. M.D. Fla. 1986); In re Minnesota Kicks, Inc., 48 B.R. 93 (Bankr. D. Minn.
1985).
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AMANUIN N

UCC Article 5 - Letters of Credit (1995)"

§ 5-101. Short Title.

This Article shall be known and may be cited as Uniform Commercial
Code-Letters of Credit.

§ 5-102. Definitions.

(a) In this article:

(1) "Adviser" means a person who, at the request of the issuer, a
confirmer, or another adviser, notifies or requests another adviser to notify the
beneficiary that a letter of credit has been issued, confirmed, or amended.

(2) "Applicant” means a person at whose request or for whose account a
letter of credit is issued. The term includes a person who requests an issuer to issue
a letter of credit on behalf of another if the person making the request undertakes
an obligation to reimburse the issuer.

(3) "Beneficiary" means a person who under the terms of a letter of credit
is entitled to have its complying presentation honored. The term includes a person
to whom drawing rights have been transferred under a transferable letter of credit.

(4) "Confirmer" means a nominated person who undertakes, at the
request or with the consent of the issuer, to honor a presentation under a letter of
credit issued by another.

(5) "Dishonor" of a letter of credit means failure timely to honor or to
take an interim action, such as acceptance of a draft, that may be required by the
letter of credit.

(6) "Document” means a draft or other demand, document of title,
investment security, certificate, invoice, or other record, statement, or representation

of fact, law, right, or opinion

' Copyright 1995 by the American Law Institute and the National

Conference of Commissioners on Uniform State Laws. All rights reserved
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(i) which is presented in a written or other medium permitted by
the letter of credit or, unless prohibited by the letter of credit, by the
standard practice referred to in Section 5-108(e) and

(i) which is capable of being examined for compliance with the
terms and conditions of the letter of credit. A document may not be oral.

(7) "Good faith" means honesty in fact in the conduct or transaction
concerned.

(8) "Honor" of a letter of credit means performance of the issuer's
undertaking in the letter of credit to pay or deliver an item of value. Unless the
letter of credit otherwise provides, "honor" occurs

(i) upon payment,

(ii) if the letter of credit provides for acceptance, upon
acceptance of a draft and, at maturity, its payment, or

(iii) if the letter of credit provides for incurring a deferred
obligation, upon incurring the obligation and, at maturity, its performance.

(9) "Issuer" means a bank or other person that issues a letter of credit,
but does not include an individual who makes an engagement for personal, family,
or household purposes.

(10) "Letter of credit" means a definite undertaking that satisfies the
requirements of Section 5-104 by an issuer to a beneficiary at the request or for the
account of an applicant or, in the case of a financial institution, to itself or for its own
account, to honor a documentary presentation by payment or delivery of an item of
value.

(11) "Nominated person" means a person whom the issuer

(i) designates or authorizes to pay, accept, negotiate, or otherwise
give value under a letter of credit and

(ii) undertakes by agreement or custom and practice to reimburse.

(12) "Presentation" means delivery of a document to an issuer or

nominated person for honor or giving of value under a letter of credit.



182

(13) "Presenter" means a person making a presentation as or on behalf of
a beneficiary or nominated person.

(14) "Record" means information that is inscribed on a tangible medium,
or that is stored in an electronic or other medium and is retrievable in perceivable
form.

(15) "Successor of a beneficiary" means a person who succeeds to
substantially all of the rights of a beneficiary by operation of law, including a
corporation with or into which the beneficiary has been merged or consolidated, an
administrator, executor, personal representative, trustee in bankruptcy, debtor in
possession, liquidator, and receiver.

(b) Definitions in other Articles applying to this article and the sections in
which they appear are:

"Accept" or "Acceptance" Section 3-409

"Value" Sections 3-303, 4-211

(c) Article 1 contains certain additional general definitions and principles
of construction and interpretation applicable throughout this article.

§ 5-103. Scope.

(a) This article applies to letters of credit and to certain rights and
obligations arising out of transactions involving letters of credit.

(b) The statement of a rule in this article does not by itself require,
imply, or negate application of the same or a different rule to a situation not
provided for, or to a person not specified, in this article.

(c) With the exception of this subsection, subsections (a) and (d), Sections
5-102(a)(9) and (10), 5-106(d), and 5-114(d), and except to the extent prohibited in
Sections 1-302 and 5-117(d), the effect of this article may be varied by agreement or
by a provision stated or incorporated by reference in an undertaking. A term in an
agreement or undertaking generally excusing liability or generally limiting remedies
for failure to perform obligations is not sufficient to vary obligations prescribed by

this article.
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(d) Rights and obligations of an issuer to a beneficiary or a nominated
person under a letter of credit are independent of the existence, performance, or
nonperformance of a contract or arrangement out of which the letter of credit arises
or which underlies it, including contracts or arrangements between the issuer and the
applicant and between the applicant and the beneficiary.

§ 5-104. Formal Requirements.

A letter of credit, confirmation, advice, transfer, amendment, or
cancellation may be issued in any form that is a record and is authenticated

(i) by a signature or
(i) in accordance with the agreement of the parties or the standard
practice referred to in Section 5-108(e).

§ 5-105. Consideration.

Consideration is not required to issue, amend, transfer, or cancel a letter
of credit, advice, or confirmation.

§ 5-106. Issuance, Amendment, Cancellation, and Duration.

(a) A letter of credit is issued and becomes enforceable according to its
terms against the issuer when the issuer sends or otherwise transmits it to the person
requested to advise or to the beneficiary. A letter of credit is revocable only if it so
provides.

(b) After a letter of credit is issued, rights and obligations of a beneficiary,
applicant, confirmer, and issuer are not affected by an amendment or cancellation
to which that person has not consented except to the extent the letter of credit
provides that it is revocable or that the issuer may amend or cancel the letter of
credit without that consent.

(c) If there is no stated expiration date or other provision that determines
its duration, a letter of credit expires one year after its stated date of issuance or, if
none is stated, after the date on which it is issued.

(d) A letter of credit that states that it is perpetual expires five years after
its stated date of issuance, or if none is stated, after the date on which it is issued.

§ 5-107. Confirmer, Nominated Person, and Adviser.
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(a) A confirmer is directly obligated on a letter of credit and has the rights
and obligations of an issuer to the extent of its confirmation. The confirmer also has
rights against and obligations to the issuer as if the issuer were an applicant and the
confirmer had issued the letter of credit at the request and for the account of the
issuer.

(b) A nominated person who is not a confirmer is not obligated to honor
or otherwise give value for a presentation.

(c) A person requested to advise may decline to act as an adviser. An
adviser that is not a confirmer is not obligated to honor or give value for a
presentation. An adviser undertakes to the issuer and to the beneficiary accurately to
advise the terms of the letter of credit, confirmation, amendment, or advice received
by that person and undertakes to the beneficiary to check the apparent authenticity
of the request to advise. Even if the advice is inaccurate, the letter of credit,
confirmation, or amendment is enforceable as issued.

(d) A person who notifies a transferee beneficiary of the terms of a letter
of credit, confirmation, amendment, or advice has the rights and obligations of an
adviser under subsection

(c). The terms in the notice to the transferee beneficiary may differ from
the terms in any notice to the transferor beneficiary to the extent permitted by the
letter of credit, confirmation, amendment, or advice received by the person who so
notifies.

§ 5-108. Issuer's Rights and Obligations

(a) Except as otherwise provided in Section 5-109, an issuer shall honor a
presentation that, as determined by the standard practice referred to in subsection
(e), appears on its face strictly to comply with the terms and conditions of the letter
of credit. Except as otherwise provided in Section 5-113 and unless otherwise agreed
with the applicant, an issuer shall dishonor a presentation that does not appear so to

comply.
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(b) An issuer has a reasonable time after presentation, but not beyond
the end of the seventh business day of the issuer after the day of its receipt of
documents:

(1) to honor,

(2) if the letter of credit provides for honor to be completed more than
seven business days after presentation, to accept a draft or incur a deferred
obligation, or

(3) to give notice to the presenter of discrepancies in the presentation.

(c) Except as otherwise provided in subsection (d), an issuer is precluded
from asserting as a basis for dishonor any discrepancy if timely notice is not given, or
any discrepancy not stated in the notice if timely notice is given.

(d) Failure to give the notice specified in subsection (b) or to mention
fraud, forgery, or expiration in the notice does not preclude the issuer from asserting
as a basis for dishonor fraud or forgery as described in Section 5-109(a) or expiration
of the letter of credit before presentation.

(e) An issuer shall observe standard practice of financial institutions that
regularly issue letters of credit. Determination of the issuer's observance of the
standard practice is a matter of interpretation for the court. The court shall offer the
parties a reasonable opportunity to present evidence of the standard practice.

(f) An issuer is not responsible for:

(1) the performance or nonperformance of the underlying contract,
arrangement, or transaction,

(2) an act or omission of others, or

(3) observance or knowledge of the usage of a particular trade other than
the standard practice referred to in subsection (e).

() If an undertaking constituting a letter of credit under Section 5-
102(a)(10) contains nondocumentary conditions, an issuer shall disregard the

nondocumentary conditions and treat them as if they were not stated.
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(h) An issuer that has dishonored a presentation shall return the
documents or hold them at the disposal of, and send advice to that effect to, the
presenter.

(i) An issuer that has honored a presentation as permitted or required by
this article:

(1) is entitled to be reimbursed by the applicant in immediately available
funds not later than the date of its payment of funds;

(2) takes the documents free of claims of the beneficiary or presenter;

(3) is precluded from asserting a right of recourse on a draft under
Sections 3-414 and 3-415;

(4) except as otherwise provided in Sections 5-110 and 5-117, is
precluded from restitution of money paid or other value given by mistake to the
extent the mistake concerns discrepancies in the documents or tender which are
apparent on the face of the presentation; and

(5) is discharged to the extent of its performance under the letter of
credit unless the issuer honored a presentation in which a required signature of a
beneficiary was forged.

§ 5-109. Fraud and Forgery.

(a) If a presentation is made that appears on its face strictly to comply
with the terms and conditions of the letter of credit, but a required document is
forged or materially fraudulent, or honor of the presentation would facilitate a
material fraud by the beneficiary on the issuer or applicant:

(1) the issuer shall honor the presentation, if honor is demanded by

(i) a nominated person who has given value in good faith and without
notice of forgery or material fraud,

(i) a confirmer who has honored its confirmation in good faith,

(iii) a holder in due course of a draft drawn under the letter of credit

which was taken after acceptance by the issuer or nominated person, or
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(iv) an assignee of the issuer's or nominated person's deferred
obligation that was taken for value and without notice of forgery or material fraud
after the obligation was incurred by the issuer or nominated person; and

(2) the issuer, acting in good faith, may honor or dishonor the
presentation in any other case.

(b) If an applicant claims that a required document is forged or materially
fraudulent or that honor of the presentation would facilitate a material fraud by the
beneficiary on the issuer or applicant, a court of competent jurisdiction may
temporarily or permanently enjoin the issuer from honoring a presentation or grant
similar relief against the issuer or other persons only if the court finds that:

(1) the relief is not prohibited under the law applicable to an
accepted draft or deferred obligation incurred by the issuer;

(2) a beneficiary, issuer, or nominated person who may be adversely
affected is adequately protected against loss that it may suffer because the relief is
granted;

(3) all of the conditions to entitle a person to the relief under the law
of this State have been met; and

(4) on the basis of the information submitted to the court, the
applicant is more likely than not to succeed under its claim of forgery or material
fraud and the person demanding honor does not qualify for protection under
subsection (a)(1).

§ 5-110. Warranties.

(a) If its presentation is honored, the beneficiary warrants:

(1) to the issuer, any other person to whom presentation is made, and
the applicant that there is no fraud or forgery of the kind described in Section 5-
109(a); and

(2) to the applicant that the drawing does not violate any agreement
between the applicant and beneficiary or any other agreement intended by them to

be augmented by the letter of credit.
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(b) The warranties in subsection (a) are in addition to warranties arising
under Article 3, 4, 7, and 8 because of the presentation or transfer of documents
covered by any of those articles.

§ 5-111. Remedies.

(a) If an issuer wrongfully dishonors or repudiates its obligation to pay
money under a letter of credit before presentation, the beneficiary, successor, or
nominated person presenting on its own behalf may recover from the issuer the
amount that is the subject of the dishonor or repudiation. If the issuer's obligation
under the letter of credit is not for the payment of money, the claimant may obtain
specific performance or, at the claimant's election, recover an amount equal to the
value of performance from the issuer. In either case, the claimant may also recover
incidental but not consequential damages. The claimant is not obligated to take
action to avoid damages that might be due from the issuer under this subsection. If,
although not obligated to do so, the claimant avoids damages, the claimant's
recovery from the issuer must be reduced by the amount of damages avoided. The
issuer has the burden of proving the amount of damages avoided. In the case of
repudiation the claimant need not present any document.

(b) If an issuer wrongfully dishonors a draft or demand presented under a
letter of credit or honors a draft or demand in breach of its obligation to the
applicant, the applicant may recover damages resulting from the breach, including
incidental but not consequential damages, less any amount saved as a result of the
breach.

(0) If an adviser or nominated person other than a confirmer breaches an
obligation under this article or an issuer breaches an obligation not covered in
subsection (a) or (b), a person to whom the obligation is owed may recover damages
resulting from the breach, including incidental but not consequential damages, less
any amount saved as a result of the breach. To the extent of the confirmation, a
confirmer has the liability of an issuer specified in this subsection and subsections (a)

and (b).
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(d) An issuer, nominated person, or adviser who is found liable under
subsection (a), (b), or (c) shall pay interest on the amount owed thereunder from the
date of wrongful dishonor or other appropriate date.

(e) Reasonable attorney's fees and other expenses of litigation must be
awarded to the prevailing party in an action in which a remedy is sought under this
article.

(f) Damages that would otherwise be payable by a party for breach of an
obligation under this article may be liquidated by agreement or undertaking, but only
in an amount or by a formula that is reasonable in light of the harm anticipated.

§ 5-112. Transfer of Letter of Credit.

(a) Except as otherwise provided in Section 5-113, unless a letter of credit
provides that it is transferable, the right of a beneficiary to draw or otherwise
demand performance under a letter of credit may not be transferred.

(b) Even if a letter of credit provides that it is transferable, the issuer may
refuse to recognize or carry out a transfer if:

(1) the transfer would violate applicable law; or

(2) the transferor or transferee has failed to comply with any requirement
stated in the letter of credit or any other requirement relating to transfer imposed by
the issuer which is within the standard practice referred to in Section 5-108(e) or is
otherwise reasonable under the circumstances.

§ 5-113. Transfer by Operation of Law.

(a) A successor of a beneficiary may consent to amendments, sign and
present documents, and receive payment or other items of value in the name of the
beneficiary without disclosing its status as a successor.

(b) A successor of a beneficiary may consent to amendments, sign and
present documents, and receive payment or other items of value in its own name as
the disclosed successor of the beneficiary. Except as otherwise provided in
subsection (e), an issuer shall recognize a disclosed successor of a beneficiary as
beneficiary in full substitution for its predecessor upon compliance with the

requirements for recognition by the issuer of a transfer of drawing rights by operation
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of law under the standard practice referred to in Section 5-108(e) or, in the absence
of such a practice, compliance with other reasonable procedures sufficient to protect
the issuer.

(c) An issuer is not obliged to determine whether a purported successor
is a successor of a beneficiary or whether the signature of a purported successor is
genuine or authorized.

(d) Honor of a purported successor's apparently complying presentation
under subsection (a) or (b) has the consequences specified in Section 5-108(i) even if
the purported successor is not the successor of a beneficiary. Documents signed in
the name of the beneficiary or of a disclosed successor by a person who is neither
the beneficiary nor the successor of the beneficiary are forged documents for the
purposes of Section 5-1009.

(e) An issuer whose rights of reimbursement are not covered by
subsection (d) or substantially similar law and any confirmer or nominated person
may decline to recognize a presentation under subsection (b).

(f) A beneficiary whose name is changed after the issuance of a letter of
credit has the same rights and obligations as a successor of a beneficiary under this
section.

§ 5-114. Assignment of Proceeds.

(a) In this section, "proceeds of a letter of credit" means the cash, check,
accepted draft, or other item of value paid or delivered upon honor or giving of
value by the issuer or any nominated person under the letter of credit. The term
does not include a beneficiary's drawing rights or documents presented by the
beneficiary.

(b) A beneficiary may assign its right to part or all of the proceeds of a
letter of credit. The beneficiary may do so before presentation as a present
assisnment of its right to receive proceeds contingent upon its compliance with the
terms and conditions of the letter of credit.

(c) An issuer or nominated person need not recognize an assignment of

proceeds of a letter of credit until it consents to the assignment.
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(d) An issuer or nominated person has no obligation to give or withhold
its consent to an assignment of proceeds of a letter of credit, but consent may not
be unreasonably withheld if the assignee possesses and exhibits the letter of credit
and presentation of the letter of credit is a condition to honor.

(e) Rights of a transferee beneficiary or nominated person are
independent of the beneficiary's assisnment of the proceeds of a letter of credit and
are superior to the assignee's right to the proceeds.

(f) Neither the rights recognized by this section between an assignee and
an issuer, transferee beneficiary, or nominated person nor the issuer's or nominated
person's payment of proceeds to an assignee or a third person affect the rights
between the assignee and any person other than the issuer, transferee beneficiary, or
nominated person. The mode of creating and perfecting a security interest in or
granting an assignment of a beneficiary's rights to proceeds is governed by Article 9 or
other law. Against persons other than the issuer, transferee beneficiary, or nominated
person, the rights and obligations arising upon the creation of a security interest or
other assignment of a beneficiary's right to proceeds and its perfection are governed
by Article 9 or other law.

§ 5-115. Statute of Limitations.

An action to enforce a right or obligation arising under this article must
be commenced within one year after the expiration date of the relevant letter of
credit or one year after the [claim for relief] [cause of action] accrues, whichever
occurs later. A [claim for relief] [cause of action] accrues when the breach occurs,
regardless of the aggrieved party's lack of knowledge of the breach.

§ 5-116. Choice of Law and Forum.

(a) The liability of an issuer, nominated person, or adviser for action or
omission is governed by the law of the jurisdiction chosen by an agreement in the
form of a record signed or otherwise authenticated by the affected parties in the
manner provided in Section 5-104 or by a provision in the person's letter of credit,
confirmation, or other undertaking. The jurisdiction whose law is chosen need not

bear any relation to the transaction.
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(b) Unless subsection (a) applies, the liability of an issuer, nominated
person, or adviser for action or omission is governed by the law of the jurisdiction in
which the person is located. The person is considered to be located at the address
indicated in the person's undertaking. If more than one address is indicated, the
person is considered to be located at the address from which the person's
undertaking was issued. For the purpose of jurisdiction, choice of law, and recognition
of interbranch letters of credit, but not enforcement of a judement, all branches of a
bank are considered separate juridical entities and a bank is considered to be located
at the place where its relevant branch is considered to be located under this
subsection.

(c) Except as otherwise provided in this subsection, the liability of an
issuer, nominated person, or adviser is governed by any rules of custom or practice,
such as the Uniform Customs and Practice for Documentary Credits, to which the
letter of credit, confirmation, or other undertaking is expressly made subject. If

(i) this article would govern the liability of an issuer, nominated person,
or adviser under subsection (a) or (b),

(i) the relevant undertaking incorporates rules of custom or practice, and

(iii) there is conflict between this article and those rules as applied to

that undertaking, those rules govern except to the extent of any conflict
with the nonvariable provisions specified in Section 5-103(c).

(d) If there is conflict between this article and Article 3, 4, 4A, or 9, this
article governs.

(e) The forum for settling disputes arising out of an undertaking within
this article may be chosen in the manner and with the binding effect that governing
law may be chosen in accordance with subsection (a).

§ 5-117. Subrogation of Issuer, Applicant, and Nominated Person.

(a) An issuer that honors a beneficiary's presentation is subrogated to the
richts of the beneficiary to the same extent as if the issuer were a secondary obligor

of the underlying obligation owed to the beneficiary and of the applicant to the



193

same extent as if the issuer were the secondary obligor of the underlying obligation
owed to the applicant.

(b) An applicant that reimburses an issuer is subrogated to the rights of
the issuer against any beneficiary, presenter, or nominated person to the same
extent as if the applicant were the secondary obligor of the obligations owed to the
issuer and has the rights of subrogation of the issuer to the rights of the beneficiary
stated in subsection (a).

(c) A nominated person who pays or gives value against a draft or
demand presented under a letter of credit is subrogated to the rights of:

(1) the issuer against the applicant to the same extent as if the
nominated person were a secondary obligor of the obligation owed to the issuer by
the applicant;

(2) the beneficiary to the same extent as if the nominated person were a

secondary obligor of the underlying obligation owed to the beneficiary;
and

(3) the applicant to same extent as if the nominated person were a
secondary obligor of the underlying obligation owed to the applicant.

(d) Notwithstanding any agreement or term to the contrary, the rights of
subrogation stated in subsections (a) and (b) do not arise until the issuer honors the
letter of credit or otherwise pays and the rights in subsection (c) do not arise until
the nominated person pays or otherwise gives value. Until then, the issuer,
nominated person, and the applicant do not derive under this section present or
prospective rights forming the basis of a claim, defense, or excuse.

§ 5-118. Security Interest of Issuer or Nominated Person.

(a) An issuer or nominated person has a security interest in a document
presented under a letter of credit and any identifiable proceeds of the collateral to
the extent that the issuer or nominated person honors or gives value for the
presentation.

(b) Subject to subsection (c), as long as and to the extent that an issuer

or nominated person has not been reimbursed or has not otherwise recovered the
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value given with respect to a security interest in a document under subsection (a),
the security interest continues and is subject to Article 9, but:

(1) a security agreement is not necessary to make the security interest
enforceable under Section 9-203(b)(3);

(2) if the document is presented in a medium other than a written or
other tangible medium, the security interest is perfected; and

(3) if the document is presented in a written or other tangible medium
and is not a certificated security, chattel paper, a document of title, an instrument,
or a letter of credit, so long as the debtor does not have possession of the
document, the security interest is perfected and has priority over a conflicting

security interest in the document.
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AMANUIN U
United Nations Convention on Independent Guarantees

and Stand-by Letters of Credit

CHAPTER I. SCOPE OF APPLICATION
Article 1. Scope of application
(1) This Convention applies to an international undertaking referred to in
article 2:
(a) If the place of business of the guarantor/issuer at which the
undertaking is issued is in a Contracting State, or
(b) If the rules of private international law lead to the application
of the law of a Contracting State, unless the undertaking excludes the
application of the Convention.
(2) This Convention applies also to an international letter of credit not
falling within article 2 if it expressly states that it is subject to this Convention.
(3) The provisions of articles 21 and 22 apply to international
undertakings referred to in article 2 independently of paragraph (1) of this article.
Article 2. Undertaking
(1) For the purposes of this Convention, an undertaking is an
independent commitment, known in international practice as an independent
guarantee or as a stand-by letter of credit, given by a bank or other institution or
person ("guarantor/issuer") to pay to the beneficiary a certain or determinable
amount upon simple demand or upon demand accompanied by other documents,
in conformity with the terms and any documentary conditions of the undertaking,
indicating, or from which it is to be inferred, that payment is due because of a
default in the performance of an obligation, or because of another contingency, or
for money borrowed or advanced, or on account of any mature indebtedness
undertaken by the principal/applicant or another person.

(2) The undertaking may be given:
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(@) At the request or on the instruction of the customer
("principal/applicant”) of the guarantor/ issuer;

(b) On the instruction of another bank, institution or person
("instructing  party") that acts at the request of the customer
("principal/applicant") of that instructing party; or

(c) On behalf of the guarantor/issuer itself.

(3) Payment may be stipulated in the undertaking to be made in any
form, including:

(a) Payment in a specified currency or unit of account;
(b) Acceptance of a bill of exchange (draft);

(c) Payment on a deferred basis;

(d) Supply of a specified item of value.

(4) The undertaking may stipulate that the guarantor/issuer itself is the
beneficiary when acting in favour of another person.

Article 3. Independence of undertaking

For the purposes of this Convention, an undertaking is independent
where the guarantor/issuer's obligation to the beneficiary is not:

(@) Dependent upon the existence or validity of any underlying
transaction, or upon any other undertaking (including stand-by letters of credit or
independent guarantees to which confirmations or counter-guarantees relate); or

(b) Subject to any term or condition not appearing in the undertaking, or
to any future, uncertain act or event except presentation of documents or another
such act or event within a guarantor/issuer's sphere of operations.

Article 4. Internationality of undertaking

(1) An undertaking is international if the places of business, as specified in
the undertaking, of any two of the following persons are in different States:
guarantor/issuer, beneficiary, principal/applicant, instructing party, confirmer.

(2) For the purposes of the preceding paragraph:
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(a) If the undertaking lists more than one place of business for a
given person, the relevant place of business is that which has the closest
relationship to the undertaking;

(b) If the undertaking does not specify a place of business for a
given person but specifies its habitual residence, that residence is relevant for

determining the international character of the undertaking.

CHAPTER II. INTERPRETATION

Article 5. Principles of interpretation

In the interpretation of this Convention, regard is to be had to its
international character and to the need to promote uniformity in its application and
the observance of good faith in the international practice of independent guarantees
and stand-by letters of credit.

Article 6. Definitions

For the purposes of this Convention and unless otherwise indicated in a
provision of this Convention or required by the context:

(@) "Undertaking" includes "counter-guarantee" and "confirmation of an
undertaking”;

(b) "Guarantor/issuer" includes "counter-guarantor" and "confirmer";

() "Counter-guarantee" means an undertaking given to the
guarantor/issuer of another undertaking by its instructing party and providing for
payment upon simple demand or upon demand accompanied by other documents,
in conformity with the terms and any documentary conditions of the undertaking,
indicating, or from which it is to be inferred, that payment under that other
undertaking has been demanded from, or made by, the person issuing that other
undertaking;

(d) "Counter-guarantor" means the person issuing a counter-guarantee;,

(e) "Confirmation" of an undertaking means an undertaking added to that
of the guarantor/issuer, and authorized by the guarantor/issuer, providing the

beneficiary with the option of demanding payment from the confirmer instead of
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from the guarantor/issuer, upon simple demand or upon demand accompanied by
other documents, in conformity with the terms and any documentary conditions of
the confirmed undertaking, without prejudice to the beneficiary's right to demand
payment from the guarantor/issuer;
(f) "Confirmer" means the person adding a confirmation to an undertaking;
(g) "Document” means a communication made in a form that provides a

complete record thereof.

CHAPTER IIl. FORM AND CONTENT OF UNDERTAKING

Article 7. Issuance, form and irrevocability of undertaking

(1) Issuance of an undertaking occurs when and where the undertaking
leaves the sphere of control of the guarantor/issuer concerned.

(2) An undertaking may be issued in any form which preserves a
complete record of the text of the undertaking and provides authentication of its
source by generally accepted means or by a procedure agreed upon by the
guarantor/issuer and the beneficiary.

(3) From the time of issuance of an undertaking, a demand for payment
may be made in accordance with the terms and conditions of the undertaking,
unless the undertaking stipulates a different time.

(4) An undertaking is irrevocable upon issuance, unless it stipulates that it
is revocable.

Article 8. Amendment

(1) An undertaking may not be amended except in the form stipulated in
the undertaking or, failing such stipulation, in a form referred to in paragraph (2) of
article 7.

(2) Unless otherwise stipulated in the undertaking or elsewhere agreed by
the guarantor/issuer and the beneficiary, an undertaking is amended upon issuance
of the amendment if the amendment has previously been authorized by the

beneficiary.
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(3) Unless otherwise stipulated in the undertaking or elsewhere agreed by
the guarantor/issuer and the beneficiary, where any amendment has not previously
been authorized by the beneficiary, the undertaking is amended only when the
guarantor/issuer receives a notice of acceptance of the amendment by the
beneficiary in a form referred to in paragraph (2) of article 7.

(4) An amendment of an undertaking has no effect on the rights and
obligations of the principal/applicant (or an instructing party) or of a confirmer of the
undertaking unless such person consents to the amendment.

Article 9. Transfer of beneficiary's right to demand payment

(1) The beneficiary's right to demand payment may be transferred only if
authorized in the undertaking, and only to the extent and in the manner authorized
in the undertaking.

(2) If an undertaking is designated as transferable without specifying
whether or not the consent of the guarantor/issuer or another authorized person is
required for the actual transfer, neither the guarantor/issuer nor any other authorized
person is obliged to effect the transfer except to the extent and in the manner
expressly consented to by it.

Article 10. Assignment of proceeds

(1) Unless otherwise stipulated in the undertaking or elsewhere agreed by
the guarantor/issuer and the beneficiary, the beneficiary may assign to another
person any proceeds to which it may be, or may become, entitled under the
undertaking.

(2) If the guarantor/issuer or another person obliged to effect payment
has received a notice originating from the beneficiary, in a form referred to in
paragraph (2) of article 7, of the beneficiary's irrevocable assignment, payment to the
assignee discharges the obligor, to the extent of its payment, from its liability under
the undertaking.

Article 11. Cessation of right to demand payment

(1) The right of the beneficiary to demand payment under the

undertaking ceases when:
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(a) The guarantor/issuer has received a statement by the beneficiary of
release from liability in a form referred to in paragraph (2) of article 7;

(b) The beneficiary and the guarantor/issuer have agreed on the
termination of the undertaking in the form stipulated in the undertaking or, failing
such stipulation, in a form referred to in paragraph (2) of article 7,

(c) The amount available under the undertaking has been paid, unless
the undertaking provides for the automatic renewal or for an automatic increase of
the amount available or otherwise provides for continuation of the undertaking;

(d) The validity period of the undertaking expires in accordance with the
provisions of article 12.

(2) The undertaking may stipulate, or the guarantor/issuer and the
beneficiary may agree elsewhere, that return of the document embodying the
undertaking to the guarantor/issuer, or a procedure functionally equivalent to the
return of the document in the case of the issuance of the undertaking in non-paper
form, is required for the cessation of the right to demand payment, either alone or in
conjunction with one of the events referred to in subparagraphs (a) and (b) of
paragraph (1) of this article. However, in no case shall retention of any such
document by the beneficiary after the right to demand payment ceases in
accordance with subparagraph (c) or (d) of paragraph (1) of this article preserve any
rights of the beneficiary under the undertaking.

Article 12. Expiry

The validity period of the undertaking expires:

(a) At the expiry date, which may be a specified calendar date or the last
day of a fixed period of time stipulated in the undertaking, provided that, if the
expiry date is not a business day at the place of business of the guarantor/issuer at
which the undertaking is issued, or of another person or at another place stipulated
in the undertaking for presentation of the demand for payment, expiry occurs on the
first business day which follows;

(b) If expiry depends according to the undertaking on the occurrence of

an act or event not within the guarantor/issuer's sphere of operations, when the
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guarantor/issuer is advised that the act or event has occurred by presentation of the
document specified for that purpose in the undertaking or, if no such document is
specified, of a certification by the beneficiary of the occurrence of the act or event;
(c) If the undertaking does not state an expiry date, or if the act or event
on which expiry is stated to depend has not yet been established by presentation of
the required document and an expiry date has not been stated in addition, when six

years have elapsed from the date of issuance of the undertaking.

CHAPTER IV. RIGHTS, OBLIGATIONS AND DEFENCES

Article 13. Determination of rights and obligations

(1) The rights and obligations of the guarantor/issuer and the beneficiary
arising from the undertaking are determined by the terms and conditions set forth in
the undertaking, including any rules, general conditions or usages specifically referred
to therein, and by the provisions of this Convention.

(2) In interpreting terms and conditions of the undertaking and in settling
questions that are not addressed by the terms and conditions of the undertaking or
by the provisions of this Convention, regard shall be had to generally accepted
international rules and usages of independent guarantee or stand-by letter of credit
practice.

Article 14. Standard of conduct and liability of guarantor/issuer

(1) In discharging its obligations under the undertaking and this
Convention, the guarantor/issuer shall act in good faith and exercise reasonable care
having due regard to generally accepted standards of international practice of
independent guarantees or stand-by letters of credit.

(2) A guarantor/issuer may not be exempted from liability for its failure to
act in good faith or for any grossly neglicent conduct.

Article 15. Demand

(1) Any demand for payment under the undertaking shall be made in a
form referred to in paragraph (2) of article 7 and in conformity with the terms and

conditions of the undertaking.
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(2) Unless otherwise stipulated in the undertaking, the demand and any
certification or other document required by the undertaking shall be presented,
within the time that a demand for payment may be made, to the guarantor/issuer at
the place where the undertaking was issued.

(3) The beneficiary, when demanding payment, is deemed to certify that
the demand is not in bad faith and that none of the elements referred to in
subparagraphs (a), (b) and (c) of paragraph (1) of article 19 are present.

Article 16. Examination of demand and accompanying documents

(1) The guarantor/issuer shall examine the demand and any
accompanying documents in accordance with the standard of conduct referred to in
paragraph (1) of article 14. In determining whether documents are in facial conformity
with the terms and conditions of the undertaking, and are consistent with one
another, the guarantor/issuer shall have due regard to the applicable international
standard of independent guarantee or stand-by letter of credit practice.

(2) Unless otherwise stipulated in the undertaking or elsewhere agreed by
the guarantor/issuer and the beneficiary, the guarantor/issuer shall have reasonable
time, but not more than seven business days following the day of receipt of the
demand and any accompanying documents, in which to:

(a) Examine the demand and any accompanying documents;

(b) Decide whether or not to pay;

(c) If the decision is not to pay, issue notice thereof to the beneficiary.

The notice referred to in subparagraph (c) above shall, unless otherwise
stipulated in the undertaking or elsewhere agreed by the guarantor/issuer and the
beneficiary, be made by teletransmission or, if that is not possible, by other
expeditious means and indicate the reason for the decision not to pay.

Article 17. Payment

(1) Subject to article 19, the guarantor/issuer shall pay against a demand
made in accordance with the provisions of article 15. Following a determination that

a demand for payment so conforms, payment shall be made promptly, unless the
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undertaking stipulates payment on a deferred basis, in which case payment shall be
made at the stipulated time.

(2) Any payment against a demand that is not in accordance with the
provisions of article 15 does not prejudice the rights of the principal/applicant.

Article 18. Set-off

Unless otherwise stipulated in the undertaking or elsewhere agreed by
the guarantor/issuer and the beneficiary, the guarantor/issuer may discharge the
payment obligation under the undertaking by availing itself of a right of set-off,
except with any claim assigned to it by the principal/applicant or the instructing
party.

Article 19. Exception to payment obligation

(1) If it is manifest and clear that:

(a) Any document is not genuine or has been falsified,

(b) No payment is due on the basis asserted in the demand and the
supporting documents; or

(c) Judging by the type and purpose of the undertaking, the demand has
no conceivable basis,

the guarantor/issuer, acting in good faith, has a right, as against the
beneficiary, to withhold payment.

(2) For the purposes of subparagraph (c) of paragraph (1) of this article,
the following are types of situations in which a demand has no conceivable basis:

(@) The contingency or risk against which the undertaking was
designed to secure the beneficiary has undoubtedly not materialized;

(b) The underlying obligation of the principal/applicant has been
declared invalid by a court or arbitral tribunal, unless the undertaking
indicates that such contingency falls within the risk to be covered by the
undertaking;

(c) The underlying obligation has undoubtedly been fulfilled to

the satisfaction of the beneficiary;,
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(d) Fulfilment of the underlying obligation has clearly been
prevented by wilful misconduct of the beneficiary;

(e) In the case of a demand under a counter-guarantee, the
beneficiary of the counter-guarantee has made payment in bad faith as
guarantor/issuer of the undertaking to which the counterguarantee relates.

(3) In the circumstances set out in subparagraphs (a), (b) and (c) of
paragraph (1) of this article, the principal/applicant is entitled to provisional court

measures in accordance with article 20.

CHAPTER V. PROVISIONAL COURT MEASURES

Article 20. Provisional court measures

(1) Where, on an application by the principal/applicant or the instructing
party, it is shown that there is a high probability that, with regard to a demand made,
or expected to be made, by the beneficiary, one of the circumstances referred to in
subparagraphs (a), (b) and (c) of paragraph (1) of article 19 is present, the court, on
the basis of immediately available strong evidence, may:

(a) Issue a provisional order to the effect that the beneficiary does
not receive payment, including an order that the guarantor/issuer hold the
amount of the undertaking, or

(b) Issue a provisional order to the effect that the proceeds of the
undertaking paid to the beneficiary are blocked, taking into account whether
in the absence of such an order the principal/applicant would be likely to
suffer serious harm.

(2) The court, when issuing a provisional order referred to in paragraph (1)
of this article, may require the person applying therefor to furnish such form of
security as the court deems appropriate.

(3) The court may not issue a provisional order of the kind referred to in
paragraph (1) of this article based on any objection to payment other than those
referred to in subparagraphs (a), (b) and (c) of paragraph (1) of article 19, or use of

the undertaking for a criminal purpose.
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CHAPTER VI. CONFLICT OF LAWS

Article 21. Choice of applicable law

The undertaking is governed by the law the choice of which is:

(a) Stipulated in the undertaking or demonstrated by the terms and
conditions of the undertaking; or

(b) Agreed elsewhere by the guarantor/issuer and the beneficiary.

Article 22. Determination of applicable law

Failing a choice of law in accordance with article 21, the undertaking is
governed by the law of the State where the guarantor/issuer has that place of

business at which the undertaking was issued.



206

ATANUIN A
Provisions of the Supreme People’s Court on Some Issues

Concerning the Trial of Cases of Disputes over Letter of Credit

Article 1

For the purposes of these Provisions, the term "case of dispute over the
letter of credit" shall mean the case of dispute arising in the links such as issuance,
notification, revision, revocation, confirmation, negotiation and acceptance of letter
of credit.

Article 2

When the people's court hears a case of dispute over letter of credit, if
any stipulation is made by the parties concerned that the relevant international
practices or other provisions should be applicable in the case of dispute over letter
of credit, such stipulation shall prevail; if no stipulation is made by the parties
concerned, the Uniform Customs and Practice for Documentary Credits of the
International Chamber of Commerce and other relevant international practices shall
be applicable to the case.

Article 3

These Provisions shall apply to the arrearage disputes between an
applicant for the issuance of a letter of credit (hereinafter referred to as the
applicant) and the issuing bank which arise from the application for the issuance of a
letter of credit, disputes between an entrusting party and the entrusted party which
arise from the entrustment for the issuance of a letter of credit, disputes over the
guarantor's provision of a guaranty for the application for the issuance of a letter of
credit, or for the issuance of a letter of credit upon entrustment, as well as the
disputes over the financing under a letter of credit.

Article 4

The relevant laws of the People's Republic of China shall be applicable
to the arrearage disputes arising from the application for the issuance of a letter of

credit, disputes arising from the entrustment for the issuance of a letter of credit,
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disputes arising from the guaranty therefore as well as the disputes over the
financing under a letter of credit, unless the parties to a foreign-related contract
stipulate otherwise for the application of law.

Article 5

After the issuing bank makes a commitment on the payment or
acceptance of a letter of credit or performance of other obligations under the letter
of credit, the issuing bank shall perform the payment obligation within the time limit
as specified in the letter of credit as long as the documents conform to the clauses
of the letter of credit and the documents conform to each other on the surface. If a
party concerned initiates a protest for the reason of the basic transaction between
the applicant and the beneficiary, the people's court shall not support it, except
under the circumstances as prescribed in Article 8 of these Provisions.

Article 6

When the people's court needs to check the documents in hearing the
case of dispute over the letter of credit, it shall comply with the relevant applicable
international practices or other provisions as stipulated by the parties concerned. If
the parties concerned fail to make any stipulation, it shall, in accordance with the
Uniform Customs and Practice for Documentary Credits and other relevant standards
provided for by the International Chamber of Commerce, determine whether or not
the documents conform to the clauses of the letter of credit and whether or not the
documents conform to each other on the surface.

If the documents under a letter of credit do not completely conform to
the clauses of the letter of credit, and the documents do not completely conform to
each other on the surface, but there is no discrepancy between them, the people's
court shall not deem that any discrepancy has constituted.

Article 7

An issuing bank shall have the right and obligation to check the
documents independently. It shall have the right to decide, on its own initiative,
whether or not the documents conform to the clauses of the letter of credit and

whether or not the documents conform to each other on the surface, and whether
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to accept or reject the discrepancies between the documents and clauses of the
letter of credit or between the documents.

After the issuing bank finds that there is a discrepancy under the letter of
credit, it may, on its own initiative, decide whether or not to contact the applicant to
accept the discrepancy. The applicant's decision of whether or not to accept the
discrepancy will not have any influence on the issuing bank's final decision of
whether or not to accept the discrepancy unless the issuing bank and the applicant
have stipulated otherwise.

If the issuing bank clearly expresses to the beneficiary its acceptance of
the discrepancy, it shall bear the payment obligation.

If the issuing bank refuses to accept the discrepancy and if the
beneficiary requests the issuing bank to bear the payment obligation the under the
letter of credit on the grounds that the applicant has accepted the discrepancy, the
people's court shall not support the request.

Article 8

The letter of credit fraud shall be determined as constituted under any
of the following circumstances:

(1) The beneficiary forges documents or provides documents containing
false information;

(2) The beneficiary maliciously refuses to deliver the goods, or delivers
goods of no value;

(3) The beneficiary provides false documents by colluding with the
applicant or a third party and there isn't any true basic transaction; or

(4) Other circumstances under which letter of credit fraud is conducted.

Article 9

If the applicant, issuing bank or any other interested party finds any of
the circumstances as prescribed in Article 8 of these Provisions, and believes that
iremediable losses will be caused to it, it may file an application with the
competent people's court for suspending the payment under the letter of credit.

Article 10
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If the people's court maintains the occurrence of the letter of credit
fraud, it shall make a ruling on suspending the payment or a judgment on
terminating the payment under the letter of credit, except for any of the following
circumstances:

(1) The nominee or entrusting party of the issuing bank, in bona fide, has
made the payment according to the instructions of the issuing bank;

(2) The issuing bank or the nominee or entrusting party thereof, in bona
fide, has honored the instrument under the letter of credit;

(3) The confirming bank, in bona fide, has performed the payment
obligation; or

(4) The negotiating bank, in bona fide, has negotiated the payment.

Article 11

Where a party concerned files an application for suspending the payment
under the letter of credit before it initiates legal proceedings, and if the following
conditions are met, the people's court shall accept the application:

(1) The people's court that accepts the application has the jurisdiction
over the case of dispute over the letter of credit;

(2) The evidential materials presented by the applicant prove the
existence of any of the circumstances as prescribed in Article 8 of these Provisions;

(3) If no measure is taken to suspend the payment under the letter of
credit, the legitimate rights and interests of the applicant will be damaged beyond
remedy;

(4) A reliable and full guaranty has been provided by the applicant; and

(5) None of the circumstances as mentioned in Article 10 of these
Provisions exists.

A party concerned shall satisfy the conditions as prescribed in Items (2)
through (5) of the preceding paragraph if it, in the court action, applies for suspending
the payment under the letter of credit.

Article 12
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The people's court should make a ruling within 48 hours after accepting
the application for suspending the payment under the letter of credit. Such a ruling,
if made by the people's court, shall be executed at once.

The people's court shall state the applicant, the party against whom the
application is filed and the third party in the ruling on suspending the payment
under the letter of credit.

Article 13

Where a party concerned has any objections to the ruling made by the
people's court on suspending the payment under the letter of credit, it may apply
for reconsideration to the people's court at the next higher level within 10 days from
the day when the ruling is served. The people's court at the next higher level shall
make a ruling within 10 days as of the date of receipt of the reconsideration
application.

The original ruling shall not be suspended from execution during the
period of reconsideration.

Article 14

In the course of hearing a letter-of-credit fraud case, the peoples' court
may, where necessary, put on trial the dispute over letter of credit together with the
dispute over the basic transaction.

Where a party concerned initiates legal proceedings for basic transaction
fraud, it may list the issuing bank, negotiating bank or other interested parties, which
are involved in the case for the legal relationship with the letter of credit, as third
parties. The third parties may apply for participating in the lawsuit. The people's
court may also notify them to participate in the lawsuit.

Article 15

In case the people's court, through substantial trial, determines that a
letter of credit fraud is constituted and that none of the circumstances as prescribed
in Article 10 of these Provisions exists, it shall make a judgment on terminating the
payment under the letter of credit.

Article 16
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In case the guarantor makes the request of exempting it from the
guarantee obligations on the grounds that the issuing bank or the applicant accepts
discrepancies without getting the consent of the guarantor, it shall not be supported
by the people's court, unless it is otherwise stipulated in the guaranty contract.

Article 17

In case the applicant and the issuing bank revises the letter of credit
without getting the consent of the guarantor, the guarantor shall only assume the
guarantee obligations on the basis of the time limit and scope as stipulated in the
original guaranty contract or provided for by the law, unless it is otherwise stipulated
in the guaranty contract.

Article 18

These Provisions shall go into effect as of January 1, 2006.
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