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ABSTRACT

As Cloud computing service requires resource pooling of networked
computers and servers, which are sometimes located in different countries, it thus
cause many tax issues, from tax collection to tax investigation and prevention of tax
avoidance of cloud computing business. The author thus wrote this thesis with aims
to study problems in relation to the imposition of corporate income tax on a cloud
computing service provided by a foreign company. The study focuses on problems of
Thailand and of France in imposing corporate income tax from foreign cloud computing

service providers under different circumstances. Conclusions of study are as follows.

1) According to Thai Revenue Code, income from cloud computing
business could normally be characterized into 2 types. (1) Remuneration for the use
of software to access a cloud computing service should be considered as an assessable
income under Section 40(3) of the Revenue Code. And, (2) Remuneration for
processing data should be considered as an assessable income under Section 40(8) of

the Revenue Code.

2) According to relevant treaties for the avoidance of double taxation, it

can be concluded that (1) Remuneration for the use of software to access a cloud



(4)

computing service should be considered as royalty. And, (2) Remuneration for

processing data should be considered as business profit.

3) Regarding permanent establishment (PE) issue, it can be concluded that
(1) Rules relating to PE provided under the relevant tax treaties are insufficient and
cause difficulties for source countries on imposing tax from a provider of cloud
computing service and others who provide services through digital systems. And, (2)
Rules provided under Thai Revenue Code and other ordinances still cause difficulties
for Thailand on imposing tax from a service business operating via digital systems. This
is due to a notion of current rules that focus only on a service provider’s physical

presence in a source country.

4) For tax avoidance issue, one of the key reasons causing the tax
avoidance in source countries is that, the treaties for the avoidance of double taxation
would normally provide PE exemptions to a foreign enterprise who carries on the listed
activities in source country even if such activity is not actually an activity of a
preparatory or auxiliary character. Also, the scope of agent-type PE would normally be
limited to a conclusion of official contract in the name of a foreign enterprise only. As
a consequence, this would give opportunities for a foreign enterprise to avoid Thai

taxation easily.

Therefore, the author recommends that Thailand should amend some of
its domestic laws, namely Section 66 of the Revenue Code, Departmental Regulation
No. Taw. Paw. 4/2528, and Clarifications of the Revenue Department in relevant issues.
Also, Thailand should start negotiating with other treaty contracting parties to amend
on the Article of PE. This is especially on the part of PE exemptions and the scope of
agent-type PE, which is in accordance with the proposals OECD suggested in the
Reports for OECD/G20 Base Erosion and Profit Shifting Project.

Keywords: Cloud Computing Service, Corporate Income Tax, Electronic Commerce,

Permanent Establishment



ANANIsuUsZNIA

v
v A o < 1

ngrfnusatuil d1agaradddisfnsigainuiunniniaivesyanad

9

Ngrdemaevinu dilsuidsveielentailunisuaniainuveugumeviiua1ansiansg as.

a & 1

gus Anadafduegnegenniansuduitinyuasnssunisaeuinerinusatuil nvady

q
o

A lAILULUNNANI I UAUNISANYIAUAITBLEL NS BUANIITNUSLEUDUN LAY WEAIAIY

& aa aa

YOUAMABYINUAIANTIA15E T30 UNATNARUS vIue19138 03, 389 Twaugdssaugdl uay

ue19138 @318ns mensal Naaziaidudailunisiiaiug derauenus waziudu

UsesusanssumMsaauinetidnusvesiideuatull wenannt MilguvananInINvauA

Y

) |

soviuensennviuidslaildnanunly a il Aviwldngunussansussaminanuisy

NIAUANFITgUNlngnaen

Alsurevaunn AunawazAuul NaUuniszidety susudideu uaznoeidy

1Y a

maslaguddgliungdeuluynaiseauoun

v a dll a v a a ] ‘:l'
AlsuvevauAMLiiow W Woe Usgayrlnanuinguanendsu 57 ynvinufinee
B8RO NI UAIUNITANAILTIIAITAIIVDIAUTTRANENT UNIINYIRUSTINAARNT Ly

audmadnnsiidulssleviuagdounasasyeznaiiriiuan

ALEUYaYaUAN AMAULY YEITUBIY kA WU NUTEY NUSnwInguaneg

= Y s s s o o A ) ° = v Y v
LLAeNIYBINT 1W3%3@L995L873@JLU@53 U110 A Vlﬂ@EJI‘VWT]LLUSUWIUﬂWﬁﬁﬂU’]ﬁuﬂQW Ltaﬂ‘m

YV a

v = A a ¢ o a =~ a8 awa o
ANNININg e Bensiilulselevinsludmguiuagludaliinaenun viligideu

Y

fmnuimnudilaluvssiiudgmigdewihnsinundunhlsogdnganndedu

o

v v & I a 1 a a ¢ Y o o & I3 ¢ 1Y
E‘\!LEUEJUW'NL‘UUEJEJ'NEN'J'] 'J‘V]UWUWUﬁSU@QIZ\!LGUEJUQUUHQSLUUU?SIEJSUULLﬂVNﬂ']ﬂﬁﬁ

B

Yaa

waznAeNU aasnIuyarailuniiauaulalas@nyiigdiulymnsdnnun8uleds
UAAAINNITIAUINISVEIUTENAUsEWA: nsdnisliusnisuszananawuunaanliuini

oY

WeTUALY denzAn



GUETY

unAnganIwlng (1)
UNARYDNWBINYY (3)
nARANSSUUTENA (5)
a3y (10)

o LY L3 o 1
FIYNTHYANYAULAL AL (11)
unil 1 unidn 1
1.1 Muwazanudfgveslam 1
1.2 nguszasAraenIsine 3
1.3 YBUlATRINITANE 4
1.4 FnsfnwuazAua 4

o v '3 o I i =
1.5 anumngvasmdniiagagenlglunisiinm 5
Uil 2 §309N15UINISUSTINARARUUARTIA 10
2.1 anudunnuazuwilduvesgsianishiusnisussnanakuunang 10
2.2 ANUNNNEVDINITIIUINITUTEUIANALUUAATIA 14
2.3 paautivesnsiiusnsussinanaluunaiIn 18
2.3.1 nsuinsUszananawuupanmdunislivinisludnvauzeents 18
UINTAUDININANABINITVRI T (On-demand self-service)

2.3.2 gldauanunsadndamsiivinisuseaianaiuuaanalavainvaty 18

099174 (Broad network access)



2,33 Juudnsiinuannsldnsnernsauasuimesanvansunas
57ufU (Resource pooling)

234 Lﬁuﬁm'ﬁﬁﬁm’m%mjugﬂ (Rapid elasticity)

2.3.5 JJuuinsiifissuuinuiinanisléusng (Measured service)
2.4 Uszlannsiusnnsuszanananuuaane

2.4.1 msluinslassaiaiugiy

2.4.2 mslAvInsunanosu

2.4.3 MSUSNTTONALIS
2.5 sUwuuveansidusnisusananawuuaae

2.5.1 U3N15AANAEIUAY

2.5.2 U3msaansdmiunguandniifienuanlasiu

2.5.3 UIN1IAAMALUUAIS 1T

2.5.4 UIN1IAATIALUUNE
2.6 JULUUDIAIUINITUTEUIANALUUAATIA

2.6.1 NMIANAIUIAIININNTIFURTS (Pay-per-use)

2.6.2 NIAAAIUINITHUUMLIAE (Lump sum payment)

2.6.3 AanSnskawenawls (Software license fee)

unil 3 nMsdanunduldaingsianisbivinisuszananauuunanisvesszmelng

[ 4’4’ [ < a
3.1 ndnnsiugulunsdIniunIEeIns
3.1.1 wannsiugiunguunen Btulaseninssene
3.1.2 MANNITIUNITAAAUNITDINTR
[ [ I3 a a ¥ a o 1 v
3.2 wanmMsdanunBRulanusEnasUssmanglangmunelneg

3.2.1 M3danumdRuldanuisnaaUssmegaduddauneglussilud

Y

e

audyan18deuiuusewmelng

[y I3

3.2.2 MmsdaiunmBRulannuisninsUsenadadudiiauieglusgng
aud N BdeuiuUssmalne
v <@ a a ¥ a Y a (3 4
3.3 mMsdaiiunmdRulanngsianishivinmsuszananauuuaannnigls

ngvanglney

19

20
20
21
21
22
23
25
25
25
26
26
26
27
27
28

29

29

29

32

38

38

a4

55



3.3.1 AA1ANANTBITININITIAUSNITUTELIANARUUARIANILVINING
AT
3.3.2 msPuundszamtulavesgsianisliuinisussananauuuaanin

a L4 LY [ a a Yaa ¢ 1
3.3.3 ‘U‘VI'JLﬂi’]%‘ﬁﬂ?i‘ﬂ@lLﬂUﬂ’]‘HL\‘iu‘lﬂu@uﬂﬂﬁiuﬁﬂ'}‘Uﬂ’ﬁmm’N""]

unl ¢ wuaensiniiunBiuldaingsanisliuinisuszananaiuupaninues

AaUsTINA

Y @ = &
4.1 WUIMNNMTIALAUNBVDITILAE
4.1.1 givthnidens
4.1.2 ndnmsfiarsannisiludiidudiog (Tax residence)
4.1.3 dasnnBuazgiunBiuladfyana
4.1.4 YpuLURvBInINIazanIulIzNaUNIIaTIABIALNE
4.1.5 mdRulavin a N9
[ @ N a v a o 1 6 1

4.1.6 nMsaiungRulanuTINsRUsEmAlugaIun1Talsngeg
4.1.7 YgymmsdanumenisldnguunenidvesUssmansaed
4.1.8 dawauauuglumsuilalymnisdaiiund@nielisieanuaes

Aagyhanuivhnsdneifeaiumsiafiunangsialueandnes

55

56
59

75

75
76
78
79
81
84
88
95
96

4.2 Jowauauiuzlunisuiledammsdanundnieldsieaiuaes OECD Weaiu 101

wmsnistestunmsianseugiunisuaznisaneleunilsvesianis

4.2.1 pnundunnvesnasnisteaiumsgninnseugiunidues OECD

4.2.2 nsaulunmsiansanuiasnisdasiunisianseugiunsuaznisan
Tournlsvesianis (Ottawa Taxation Framework Condition)

4.2.3 Yoiausluzund OECD LAEINUAITRANTUIENIUUIZNOUNITANS

A v & A a 1% a Y a
unv 5 ﬂmﬁqLLaﬁLLU'JVl'NLLmﬂJﬁﬁy}V'}ﬂqif\]ﬂLﬂUﬂWULquLﬂ‘ﬂqﬂﬁqiﬂf\]ﬂ'ﬁiﬁUﬁﬂqi

USELIaNALUUAAIATDIUS ENASUTENA

5.1 msdwunUssnvveadulaaingsiansiiusnisussuiananuumanin

melsuntyaRumnguunenieluvesing

101
102

105

115

115



5.2 nMsdwunUssivvesiuliaingsianisliusnisussuianaiuunang 120
melavannadluaydyarnsdou

5.3 msfinsanfnfunsianiuuszneunisanslumsdiiugsians 122
usnsuszutanawuupananelatennadluoudygyiniddou

5.4 msdesiumandnidesnigiulavesgsianishiuinisussiiananuupanin 134
unil 6 asunaNTITeuazdelauauly 139

6.1 nsduunUszsnvveaaldulaaingsianisliusnisussananawuunag 139
melsuntyaRumingununenisluvesing

6.2 NM3IMUNUTENNVRIRULAIAINGIAINISIRUTNSUSEIIaNARUUARTIA 140
meladannasiuaydyanidous

6.3 msfsafefumsilaniulszneunsanislumsdidussfianis 141
TusmsUssanananuuaannneldtennaslusydyyiniddou

6.4 nmstastunmmanideanidldulavesgsianisliusnisussuianawuupang 145

UTTYNTY 147
ANAKUIN 152
AANLIN N Toraueved OECD Tumsualuwiwuvaydyainmedoude 5(5) 153

ALY 5(6)

AANWIN ¥ Talaneuad OECD lun1sunlukiwuvaydyaindeunte 54) 165

A 176



(10)

GUEVATR LY
AN Ve
2.1 wwnllumsvgngivesgsnanislivinmsussianauuuaaddlugiinaedy 13
wu¥in
2.2 wunllumsvengiivesgsnan1sliuinisweniunls (Saas) luglinalede 13
wUan

2.3 AMULANANYDIUINITIATIATINUFIU USNsunannesy wasuSmsgenduas 24

5.1 fegammanidesn1Bueliuinms Cloud Computing 134



(11)

[ 4

FIUNTHYANWAILATAED

Heyanual/Anga AAN/AITINAAY

ANy, Ui Inemansiazinalulad
WIAIYA

EC European Communities

BEPS Base Erosion and Profit Shifting

IBFD International Bureau of Fiscal

Documentation

NIST National Institute of Standards and
Technology
OECD The Organization for Economic

Cooperation and Development

PE Permanent Establishment



uni 1

UNUI

1.1 MuwazaudAgyvastym

o w

Tutlagiu reufivmesteidutadedrfgusznisnidunisdniuauves

o

93N ynnIagdIu s duniesguseniaeniy LLazLﬁaaaﬁﬂimmﬁ?uﬁsum@ﬁimg
1Ty MsAiuvenuvesesdnsiqmatuiardeud lufiduieadectunsuinnesly
Sufinniulumenuddiu Fsmsdanmsseuumaliladansaunanelussdinslieniy
egeiszAvinmegiauotu fadudafefidrdyusznsuiilunisuimsesdnsliannse
afunullFegrsmuiuunanndymiumediaiiegfiazansuniunsinueedesdng
N1

91 A5n159an1sszuumaluladasaumaniglussfnswuunilunesnns

(% (%
CYY) Y | Y

1 ¥ I Y a o [ r-il‘ U ! 4 I3 L =
A ldegludagiudu dnagnelifnlymdrdyusenisuilsdudanaliesdnsieadens
Y] a I3 ' Q A a e a o &
niwensau Ju wazarldiluegrsunn laslaniglussAansndivuinlngniaaudndu
92ARIYIINITAARY wagyiINITENLANTEUVUURNSABUTINES (Operating System) wae
¢ 5 Yo a ¢ 12 ) ‘:1' v a s ¢ a
wanAuIsAgliiupeuiinesvesesdnsegiduszuz qiialinauiinesvaesdnsiainy

Waisuazanusaldanulaedralivssdniamediane Jynndananiiu Ae Jgymilunis

X

ALIUNTAARAILAL SNLANTEUUABNTILABIVRIBIANTHULEY @il lrdayvmidindun

WewnanduuvesreuimesilegAsudiewn udlunsaniunisinduuazdmanusaz

v '
v A

ASINY  BIANSAINANINAUADIVINNITAARILALDNLANLAIBIABUNILADS AT UTNALLAS B
A ' o a P = ' o a | = a s A
Seglvauninasaniiunslansunneies lauisaauiunisiiuaierauiiamesinioln
A ~ A a v = ) ' a = = a ~ eay 1
wseantlaissasonfedld Falgmasnaiiagdandnnusunsstulud nundivgnisalnly
AAEIULARTULNTEUUADNAILADIVDIDIANTAINGIT  LHDIINBIANTFINAINILADIANTUNIT
AvayaluszuunBNiINOIAINAINAUALLY WagyinsinfssuuUfURnsLazganAwIsin

WD lAsEUUARNMILABSUBI99ANTALSANAULN U lAR N UNRDNASIATI



wanaNll wwfnvesnsldmenitamesdiuynnaniinIsinaassuuluRng

g

LAZFONALITAIILYNANUINAINADURADSIATIDUNTU NTIOIIMDUAUDIAIILADINIT
vosldauuengulaeegiiusydnsam enfiviu nsdlvesdldauidewihnululasinisuuie
Inggedosefeaiusiuileanyanainsnatgdieiiduinnusiuiy Lagdedingg

waniaeudeyaiuegnaenia s

¥ (Y sa v (Y [ < ! o a
A IngUTzaininesn1sazvdndgymouiduguassnnenisailuauyes

q

ssrnswailivualy lugadeuduiadunisAndusasimuinaluladlnigiuludiuou

1 laenddumaluladnarursadrunlalunisvdataninardlvvualdlaegned

=l

Useansnmnae waluladnisuszulanawuunanis wsaninisisenduasehiidunianisly
U9 “N1sUszINaNaLUUAaNe” suldumaluladansaumaAniTmuIN1sUIINLUIAR

[
[

AUANLABIAUEBIVDY Time-sharing Mmaiunlusfntiuieg

shenuantATinnuaanziveanalulad nsUssananauuuaa1ad 1
arursnihunldlunisdanisdulgurszuumaluladaisaumanisluesnnslaogiedl
UszAvsnmilios FeiligsRanisliuinisussmnananuueans iulatuetsmaiiuas
seriiedludiszoznalddtiidumnt nsdfdivssiuliymifofundensigesiansan
soluin Usemrlnedainazegluanuzvesiguvaiuldlunsdffiuuinisnelulsemalng
Fostremuinsliuagliuinsusznanauuuaand duiniduuidntemnasuduiiyana

' v v
v v

nRTunINNgUNIeRUsTnaATuazaunsaadun1siaiunBainnistiuinissviuy

1%

Tmindnduilansalivsenisia

(%
Y

il iilefinnsanannun Tyaiuisuszanadeninsvesussmalnefagnuin
TumsdaiunBiulaangsianishivinisuszunanawuunana ainaid Gasdidgmeniy
Ldgaausgnateusenis oy Jgmilunisdnuundssianvesselaainnisliusng
Uszananauuuaane ldrazidunisdwunussiamiuldnislduszanasuginsvedlng wie
mMsiuunUssianvesiuldmeldoudygnddeun JgmlunmsiinnsanFesannlsznou

n150175 uazlgmnisnanifganisdvesiusznaufianisnsuszuianaiuuaaig agle



wannsdaiuaenduegludegiu Wudu Fadymesguai inngnaziaglilaeldlasu
nmsudlvegindugusssy nsdldenvrdmaliindofininiuseniieniasy uaznaenyu
HenfiuniszniBueauinisiinan wagenvhlbivszwealvedesgaydesieldannsdaiiv

m#angsiananatussarUlududwuummadndae

Y

mgnail fgudddddadulaiinisfnwiwuinislunisduundseianues

5191921nN15IAUSN1SUSLLIARALUUARIIN MADAIULUINIINISHINTAUILIDIEDY

U52Naun1501150eg Wiusn1sussaianauunag Mluusevvsermsiudiuifuanad

[V
v v

= 1 d' I3 v} Ly} wa 1
AFNYURIUNUUYAUTELNA L‘W’e]LUULL‘U’JWNIUﬂﬁUﬁUUEQLLazLLmSUUWUiyﬂJG}LL‘VN‘U%?A’J@

Sunnswaznguanedunineitemslulueuan

1.2 IngUsEaIAvaINIsAne

121 iednwuisatugsianisliuinisussananaunuuaaad filuud
Yo3iy1WANUVNNY anwzdAgYeIUInTg Ussinnveamsiiuinig suuuuvesmslyuing
MARAIUFULUUTBINITARATUINITUTEUIANALUUADNIN

122 iefnwAgatunisiuunuszinnvessgldainnisliuinis
Usgananauuuaand samssuunUssanduldnelivssmnatuginsveding uasneld
audyyIN BauY

123 eAnwfeafudymlunisiansanEassaiulsznounisanis
%38 Permanent establishment Tunsaivasgsfanisliuinisuszuranauuuaain
aelduumsnsinnsaniidueglutiagtu maensuteiausuuziisafuuuimslunisudly
Ugysanan

124 WeRnwnRgarudgwilunisuanidesniBussusznauianisms
Uszananauuuaa1ad meldndnmsdafun@iduegluiegdu masnsudeiausuus

dl U U U
wendukuslunsunlatymaang



1.3 YAULUAYBINISANT

enfinusatuilyjsdnudadgmnisdaiiundidulddfiuanaaingsianis

q

TUTNITUTENIANALUUAATIA VIUTEN VT ovi1audlIuliiynnaffeduntunguuie

9

I ]

AalseinenagsuuInisiegludssimalneindu ldsiudadduldyanasssund

AMByariiy vsen1Buseanaule

a Yy A 1

annafifideutsdnwnAnfudymnsiafunGuldiayananeund

Y 9

UszLnnaue LuaqmﬂsuauwmmngwmwiﬂumﬁmLﬁumﬁﬂizmm%uﬂmﬁmiu

aByaaiiniuiioldunguunefiaseuaquiansdnisiiuinisvesuienuionsiuduan

1%

YARANAWUAILNgEnes1sUsEImeaLiESuUINTNeglulssnalny agud Jaunndi19ain

]
a v v a1

nsflvoanBiulaifyananuaninastulagiudidvednivesngmnglasniglunsdi

(%
a o =

inmamwumuumuﬂﬂawmmummgwmamwsum/m’[,ﬁu'%ﬂm,l,d;:i”uu%msﬁaguflu
Ussindlnarumdume fidadaindunsliuinslneusiaangadenlesifidnwagma

menmilagldinezdu dninaueanan wiedunuludseimealng

uananil awnaigideufnvifeiuiynmsiaiunStuliiayeaalae

9 Y

v oy
I | 1% 1 1 Y [

NQLU‘Uﬂﬂ‘H’] WALRNIY ﬂimmuwmmamwumuummﬂaﬁ ﬁummgmmwhwszmmﬂutii

q 9

Thusmslaglisufsnsdlfivdsmviderhafudiudfyaraiisstumungnemedudlfuinng

9

[
&Y

tuillesnfileudanuiui Inevnluliddinsdunisusznevianisusznnlalszmelng

fiwslunisdaiunBuigmsemiuduifyarafid@ununguunslnglanumdntdu

[
f
ovilan (Worldvvide Income Basis) agwan AtudgmnsdniunBuisnmsonaiudiu

fypeafinstumungranglnedudlfuinisidshisinnuifunsdivisnderhafudiu

ffuanafifununginessUsznadugiiusnisusedisla

1.4 ASn15ANWILATAUAIN

nsAneveIne1dnusatuildisn1sAnwiluuideienans (Documentary

research) lngAUATILATTIUTINTRYAIINLONATTAN9 Laun Useniasuging sudynn
! Y 1% [ = Y N (% N o 14
izmNUizmmwmEJminumimumwauummiﬂaqﬂumﬁLamwaﬂiwﬂﬁmmlwamh

AUID I'N""] LLau‘U‘VIUEUEUGILLMQﬂQﬁ@ﬂEJE]u‘I/ILﬂEJTUEN G]'Ti’]LLauUWﬂ'D'WﬂJV]N’J%Wﬂ'ﬁWNG] YON30

NSUATTNING ARNINWIVBIANE TRAILYIINIYIAS @ﬁ@ﬂ%u%@mﬂﬁ@LﬁﬂﬂﬁE]Uﬂﬁﬁ]’m



Aulgddnegiaiiduniwilinewaznrwidnadseme nioudvendiogavgn1salauufiiie

o ¥ -]

DS UNANBUZYDINITLTYINTINTIN LAt dtasenistym etauotuziunislunis

wAtdmludanun18Ruladiuanaaingsnan1sliusN1sUTELIANALUUARIIR UBIUTEY

9 9

VY Y
a v

wseeudIuliyanafinedunung ningvesnUssmaniiuinisuaya ealulseinalng

polUlaeIoN1TNIIAUUILAENTIATIEN (Descriptive and analytical method)
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AstunBdeunazmstosiunisidesiuging

1.53  OECD %1884 89AN1ISBAIINTINLBNIUATYFAIRALNITHAUN

(The Organization for Economic Cooperation and Development)
1.54 EC viuneds Usemauglsy (European Communities)

1.5.5 NIST nuneds aa1duunsgrukazinaluladuneyid (National

Institute of Standards and Technology)

1.5.6 uwaaWasu (Platform)' wuiefis ssuvrensdwisiigneanwuuli

(%
U

MuuenTEautY tnelindueeniwisseauans (Low level) viauusnisiinquaenduwas

[y

JEAUNgINI1 aufedusenu Application

! nsgysramaluladansaunelaznisdedns, alanisdenlguinis Cloud Computing,

(nJammuvuATNIENTIwAlulagansaumaLarn15dea13,2556), 1.59-60.
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Y 9

Uaende (Security) n1sdanisuagly Application Programming Interface (APIs) 59191994

= | v i i & s s
WRTFIUNMTARATUAzdIlayaTEnInduYeiLIfAeulnuus (Software Component) Tu

[y 1 LY

UNNTANFUINALITIEAUE1EITIULRNARITNUINTEN52T9n15911971 (Monitoring) ves

SYUU NISMSIVEDUAINUNSOUYINUVDIEIUUTLNOUAIUBISAITHAZTENALIS HADAIUYIN
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wiAdan1suiandw (Backup) indrsesdeyauaziuiinaaiuninveslusunsy wiauiay

Tusnsifunsyihuieliiinanuselieswesssia ndwinfissuuanulaveaveintinsn

£ a

sudunannamelainn uenainil Salnuiunsivaeudnssne neafunsldssuua

nauaeNAWISNYIMINY Deployment FududiunugiundrAgvesszuunnannosy

[y

nauTaNARISIZAUEL (High Level) vasunanvasy Tnavialuazidu

Y

waNNAAtuTsUsEnaumadIulunsruay (Workflow) #30n58UIuN15911914 (Business
Process) @agiaulesiugondwisnliusnisaulszuiana (Computing Services) Lwanwasal

finsggnesnuuulvkenndinduusuidsulawuy Plug-and-play n3eusuusslaniuniny

v s Y a

iy eaenndesiuruiufduiusivgndfianuliuiusugs weliminnnunassdily

Y

NFUSULASTEUULBNNEIATUANUSUNVRIRTUUINS  ssuuunannesuiainazgnasaniuy

a1

Tgldusnisaunsavinisuiuudaenndindulamediiewiedsieg wenndiadund

1% '
1 N a a % ! Yyaa o

AauURuil Juuseniudi “Situational Application” gldnilvinwelun1saie Situational

. . A ! Id J a L J (3 1 LY 4 =
Application fiad1dungu Super-user lunsalil nquaedulsseAUgvatLnanilasuazd
3ol duiunisatiuayy Super-user @319lUsWNTUKUL Situational Application 161

naugedALITlusEAull WaNINALTATOILDYIL HATUNTITYINUYBINTEUIUNITNTONTLUA

a

U9 BAIUANNTEUIUNTINULULAES Wensulandanizisedla nduasesie

W38 Super-user WAlW Situational Application HlduUsznaunany 1w duusnisgrudeys



druusmanenfiunselany @UUnsaseseny dauysannsvisenas (Mash-up) Teya

AIUUSANTATINYVDINULULINES WaYEILUSNSAU User Interfaces tHusu

1.5.7 @ila (API #32 Application Program Interface)” mane/ia 4nves
o o o fad o & = o %4 1Y oA o v
A1dY N5V wasinaugiisdsagudsdwisanuasanwagdeulusunsulunsdlule
asgandwsdmivszuulfuinssuladunis Ingludeadeumds N3 wasinaueiis

ANTULDIVIALAR AR Y

1.58 Tusunsuuszend Wiowannataduyanduad (Application
Software)? n3afli3uniuoesgodn uonwwdiadu u vnefs Wannsuvdonduuaslusunsy
FegnesnuuuiuaniiieTmguszasdlunisléeuogdlaegiamils erfiiiu evduaigiuteya
(Database) #owWALIsUTzUIaNAAT (Word processing) @aWALITAITI9ILATIZALUY
diannsednd (Electronic Spreadsheet) @anAwI5U1L@UD (Presentation Software)
goNALISNIITN (Graphic Software) wazganAwIsdoasinsauuiny WWudu Javendurs
saeaniflianunsavienldfeivesiues wiardesefensvhauresseuuufiiing

(Operating System) 5136128

1.5.9 szuud)jUinis (Operating System %38 O/S)* nunefia lUsunsy

'
= o

At usiinataudausaseninegsanas (Hardware) fu sanswisUszandnaludaria

9

wihsudeyannylddni lngagyimihiniuaunisuansia n19iaureaniaws 1usnis

fugendwisuszandilulunsiudaasdniiuteyatiuensaus wazdnassnisldninens

? Techterms.com, “API,” Accessed April 19, 2015,
http://techterms.com/definition/api

’ QuinStreet Inc., “Application (Application Software),” Accessed April 19, 2015,
http://www.webopedia.com/TERM/A/application.html

* U3t lefineuwma Aouda 110, “syuuufURnag OS Aeesls,” AuduidioTud 19

WwygU 2558, http://www.itcomtech.net/article-all/73-operating-system.html



55UV (Resources) il uluagnefiusz@nsam wazvimidfiaauaunisiiaiueesgunsal

#1197 wazAnseiugldiulusunsuUszend (Application)

Aeg19v03szuulfuAnisluneufiames laun Windows, Linux,

Mac OS, Solaris, Ubuntu Wudu

1.5.10 9282198101L8UY (Runtime)® nuneds anldluluvuen

a § 1a wva = . ) [ 3 a o [y
pauIwesUfURAN IR ulUsknsule Tsunsunids Runtime Wudwvinamadaiiediunig
WagenAwsTainazusngegluvsunvesderanainliinulusenitsainneuiimes

UuRnseulusunsule Tsunsumiedy vsefiseniudl “Runtime error”

1.5.11 Middleware® #1893 FoNAKITTIVIINUINLTDUNITHIIUVD
TUsunsurnge Wen1sinsuvesdulsenauasgnelulusunsunensiuiulvaunsavinau

Usgaunu

1.5.12 129592 latudu (Virtualization)” U199 1159191494

syuuUURnIsuInnIutlsszsuulfUinistulungluin3esnauiamasin3omsd wagn1s

[ |

d15099Av8esz U UANS gonduds uazdoyasieonliviagaluguves virtual machine

Y

welselevilunisiFennduunldndlunsaindanudenesegnlaaiintuinssuuujuimng

BOWAWIS Wazdouafiian ety

> Techterms.com, “Runtime,” Accessed April 19, 2015,
http://techterms.com/definition/runtime

6 Techterms.com, “Middleware,” Accessed April 19, 2015,
http://techterms.com/definition/middleware

" Techterms.com, “Virtualization,” Accessed April 19, 2015,

http://techterms.com/definition/virtualization
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%ila9 vimthmduiinivauneuiinnasAsodus N weNselurIevIewmeIiuy waginiii
Jan13QuanauiimesiaIesduin veldlusunsulea Jeyala iwetazladanisdaluly lu

a v d @ A v a & 0 A = P
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1.5.14 aauqAas (Computer)’ nuneds gunsalyianianinaiueie
szuUBLannsating mmiaﬁﬁagaLLazﬁﬁé’wmqléfﬂuﬁ?’]muumLLazmmmﬁ’muléﬂma
[ wva ¥ (Y] @ ) v o % a & o
anluliRMEgnIIAIASIEe yanann1slulTUsElevdluntsAunuLa) AauRLmeS agn
ilulglunisyinussgldegisvainvaty muasuinveniosneuiinesiuanaeiuesnly
TneiiispauieasauInlng (Main Frame) Aauiatmasvuianaly (Mini Computer) bag

ARUNILADITUIALAN (Micro Computer) 3a7t3oniusaluin Aeufiainesdiu

ymAa (personal computer) Misaniuludegein 73 (PC) Falundeuldiuinlulutagiu

%
Y

ol iflesanfiduasndinneignesnuuuaniiotnguszasdlunisld
udiuandnaiy Ao fdazidiunisiauilufienafesedonisuanianin uayidesiinuda
Turaifid e faziiunmshaudaifularyszmanadeyadiuiuinng #uazidsnnesds
frruanisiuicluidvesauninesgunal Ussanamlunsuszanana euazaaniy

nswedeude wazieusaiugunsalasudug Wudu'®

Ay aay o '3

® gide A3tesaassd, “nsiaiunEduladfiyarannuitnensssmaainniswigivd
diaAnselng,” (@1stnusumUngis auedRrians unInendusssurans, 2548), u.1.

? dinauimuninemansuasmaluladuniand, “Améni aouiunasdiuunng,”
Auduidiotud 22 WqBN1AN 2559,
http://www.thaiglossary.org/search/%E0%B8%84%E0%B8%AD%E0%B8%A1%E0%B8%IE%EN%BS
%B4%E0%B8%A7%E0%B9%80%E0%B8%95%E0%B8%ADY%E0%B8%A3%E0%B9%3C%EN0%BE%AA
%E0%B9%88%E0%B8%AT%E0%B8%99%E0%B8%9A%E0%B8%B8%E0%B8%84%E0%B8%84%E0%
B8%A5

Y Dell, “What Is a Server?,” Accessed May 22, 2016,
http://www.dell.com/downloads/us/bsd/What_Is a_Server.pdf
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1AgLUIAALABIAULTDIUDY Time-sharing WU LALSULAATULNAILATIT A.A.

1960 - 1970" Fudugavespeuiiunesiuunsuidslilunfeuwnsnaredmsuyanaialy

1 '
v v A
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ueeuimesiasdlulngdedidnegludruauiissualundugsisvuinlng uae
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an1dunsfny) 91U uAnendesine Wity ez ivreuiimesnilegetinfnil

' David Shakow, “The Taxation of Cloud Computing and Digital Content,”
Accessed February 12, 2015,

http://scholarship.law.upenn.edu/cgi/viewcontent.cgi?article=1474&context=faculty scholarship
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& a o
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= =
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Mndgyndanandreiu JufnnuAnfiasiissuuufuinng senduad wae
Foyarequfnss wardniuliluiifiyanadagilldsueygnnannsadds tioniuaudinis
warlfeusiutuihugunsainnmsnagldeduazninnng Tnglisndusosiiumsinds
videvimssmanszsuuufiRnisaenfiunes wazaewduwasinsliiunoufiamesvnaiedes
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A9 I0RIANIENNNIAALTIUNTSIARENEEAINTIALT NN B TU

wwafasananiosdnduiinivesgsianishiuinisuszanananuunana
maufulntuegieseiiedlutagiu Awzimuldaindeyaves Forrester Research, Inc.? 7

Forbes.com Inc.’ kag Progress Software Corpora‘tion4 Tasinisdnauslian ﬁq'ﬁﬁﬁ]mi

[
&Y =

Uszananauuuaandn luginiaedewu@iniuy duwildunazdulnduedssioiies laed
Tonafiulnduainyadi 1,840 drunssgyansy (USD) Tud a.a. 2010 10w 31,982 d1u
wisegyansgul e 2020 wieAndudnsimaiulamdsuszana 33.05% fel lasaney

e~ v o

ludruvesnelaannisliuinisvenduls nienidnduludeves Software as a Service

o o

2 Forrester Research, Inc. fis UStmfiusnwiuaziinisesumeluladansaunaiil
Fordeswimilsvadlan

’ Forbes.com Inc., “Roundup of Cloud Computing Forecasts Update, 2013,”
Accessed April 15, 2015, http://www.forbes.com/sites/louiscolumbus/2013/11/16/roundup-of-
cloud-computing-forecasts-update-2013/

¢ Progress Software Corporation, “Progress Exchange 2013 Asia Pacific Entering
the Market and Growing your Business,” Accessed April 15, 2015,
https://www.progress.com/~/media/Progress/Documents/News%20and%20Events/Exchange2013/
Track%208%20-%20Expand%20Market%20Grow%20PFuller%20v2.pdf
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(Saas) tuinuluiagAulnduan 1,279 Suwisganis Tl #.6.2010 Hu 16,405 &1u

wissgyansglud a.e. 2020 wieAndudnsinsiAulnedsyszu 29.07% sl
A9 2.1 wnldunisveeimvedgsianisiuinisuszananauuunanin Tuglinae@euddiin

31982
Cloud Market Size
USD Million 29060 4 = ASEAN

= |ndia
®China
¥ Australia

¥ Japan

2010
201
2012
2013
2014
2015
2016
2017
2018
2019
2020

AWM 2.2 WWIlHUN15VeN8AIeegINANTTIAUTNTReNALIT (Saas) Tuginaelewddiin

16,405
Asia Pacific SaaS Market Size SASEAN
USD MM 14,515
® India
= Australia
® China
® Japan

1279

2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020
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ToyauwuiliuNITveI8AIvegINAINTITUTENIANARUUAATIA TuiinlALeLTe

[
ISy 1% [ ¥

Watndendllasnndesiudeyavreausen Gartner Inc’ NNF.AT.5UYIA Yuuuy

Y

o—

Fe1unenisan1tuledud (IMC Institute)® lafinsinaueliin’ gsfinnisuszuiananuy
pand landuiuusldufiasidiulntuedisieides Tnsangludinvesseldainnis
Tusnswenduag (Saas) Afleniaiulatuain 18.2 Wuduimdsyansss (USD) luTl a.a.
2012 18 45.6 Wud uwForanigalul e 2017 vieAndusanndulaweasyssanm

20.17% #oU

2.2 AMURNIYYBINIS HUINITUTTUIARALUUAAN A

Tutlagtuesdnsaineg edumhenunieigresssnalng wihesuves
ANUTEINA AADAIUDIANTIENINNUTZINAAI LALNIT05UELABIAUAIUNLIBUDY “AIT

Usgananauuunan” %ie “Cloud Computing” 1insmalull

o/

221  @1UNUSIBTUAAEENITINAUAIUNUNAIUIINGIAIEASILAZ
walulaguisy1d (danv.) ladggfduiniwlnelazferuaiunuisves “Cloud
Computing” 1371 “M5UTEINANALUUAANIA 138 “NITAIUIBLUUARTIN Y 9UNNEDY NS

Uszananakuubusdunsnennsunumsatie®

o o

5 Gartner Inc. fie UsemiiUsnwuazinidesumaluladansaumanade de st
vodlan

* aa1Uulewdud (IMC Institute) fio amﬁuﬁLﬁmsﬁumﬂmﬁmﬁaﬁ’waaﬂdmﬂu
geamnssmaluladansaumneg wazinivinig lnensatvayuvesauauwmalulagansaumelng (The
Association of Thai ICT Industry 38 ATCI)

" NA.A3.5UYR Nuw, “Forecast on Cloud Computing Trends 2015,” dududloTud
21 funAw 2558, http://www.slideshare.net/imcinstitute/cloud-trends2015

¢ dinauimuninemansuavinaluladuend, “A1dns Cloud computing,” &ufu

dletud 21 NUAMUS 2559, http//www.thaiglossary.org/node/51370
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A15MAUSNNSUSLUIANALUUAAIAUULAAINLUIAANITIAUS NS LAY

Tgusglavianlassadraiugiuloiniauieulesiu lnei@sniiosuinuigyinauden

Usganulunilafeatu weliusniswenndiadusingg fdeffeanninudideugseinvey

¥
v o 1 ] [ 1

#8IN15IUINT BNVATIBI8UTENTANAIULALAAALTINY LNSIETARIINABUAIRG Yi191U

o w

rumaluladiaiiou (Virualization) szuvialadldgndrinluiiesvesanssausuazin
ANUaNsaveensldsruuUTEInananNsEuuaieg MAAANISUSNIIUATE Y BEe LU
M3UsEPURIUBUWBSLUR Web conferencing, Online meeting Kldeueiveglueadeaiy
wieslnaduauas@nlanila n1sUszananawuuaanif aunsawdssenitu 2 susuulvgle
A8 Private cloud computing {Wumsldaunielussing Inadumsldaussougvesmanidu
wasnnslussdnstug wag Public cloud computing HusUnuufidglduinsaisisme
Jaassnistiuinisnisidndsdeyaluguuuunigg drunisdumesidadudiunin lng
fduimslidulufosiunnuhiidinesindegilvuuazanniiila auladfiousduingd

Tasuwiniu

222 nsgnsrunalulagarsauinduaznisaadns (Ministry of
Information and Communication Technology %38 MICT) vasUszinelny laasule
ANUNNI8989 “Cloud Computing”? TAlvmuneaude sruvUszananaluuntds a1ela
wuIAANSITUNSNEINTIMALUla A TEUVA LazN1TEREITTIUIUNUIAIANIUTEUY
a § @ [ 1 35 1 acs I3 = 1
dumedids Tusuuuuresasisyulag lnguemsngInavaty 1w @Siies 1esevne uas

gouAlIT luguuuuadounanunsausuildsumunudeinisvesgldnulalagdiy

223  darduniasgiuuasinaluladuviavad (National Institute of

Standards and Technology %38 NIST) 904a%3gaw3n1 lasutsaiumnuieves “Cloud

? nsgnsramaluladansaumanaz nsdeans, alensidenlduings Cloud Computing,

(NJIMEMIUATNIENTIWAlLLATa SaUmNALALN15H0E13,2556), 1.5,
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Computing”®® 13l%nu18A10E gﬂLLuumaqu%miﬁﬂh&JLﬁummazmmma Wae
auanisalunisidrdaadetisveaminensildluszuunisuszananasiuiu Faiy
n3nensianansauiuuidld Wy edetne 1o AdaAudeya wowwdiedu uazuinis
#1199) Ineldnuanunsaisenldanuasedieninanlamuniudeinisvesdldanuiugeani
Areqfivainuate waranusafiunieannsneinsideanisldenuldegsazainsimds 1

AeliAnAMugentun1sUTMsIanTsusenisindeiugliuinig

224  NUF@EIYIYAIUNITUTTUIANALUUAATIN VBIUTTYIANELTU
(EC Cloud Computing Expert Group)!! laaSuramairunutguss “Cloud”’? 131#%
NEAINDY d4N1IENTVINUVBIMINEINImAlUlagasaumANTANEaveY eItasiy

yaravatediey Wunstiuinisfiawsansiatausuanisldanuls wasissduresnunin

NSV AIEMULARINRBINTT YRR LT

225 B4ANITINBAIINIINNBNILATEFAILALAITNAU (The
Organization for Economic Cooperation and Development %58 OECD) laoSuny

AUYNETOY “Cloud Computing”®® Tilvmanea11uds nsliuInIsiiefuAsuiaLmes

' National Institute of Standards and Technology, “The NIST Definition of Cloud
Computing,” Accessed March 21, 2015, http://csrc.nist.gov/publications/nistpubs/800-145/SP800-
145.pdf

" The European Research Consortium for Informatics and Mathematics (ERCIM),
“The Future of CLOUD Computing - Report from EC CLOUD Computing Expert Group,” Accessed
March 28, 2015, http://ercim-news.ercim.eu/en80/es/the-future-of-cloud-computing

12 European Union, “The Future of Cloud Computing,” Accessed March 22, 2015,
http://cordis.europa.eu/fp7/ict/ssai/docs/cloud-report-final.pdf

> OECD (2015), “OECD/G20 Base Erosion and Profit Shifting Project: Addressing
the Tax Challenges of the Digital Economy, Action 1 - 2015 Final Report,” p.59 - 61, Accessed
May 1, 2016, http://dx.doi.org/10.1787/9789264241046-en
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Husnnsgiu anansouiuus wagBenldnuldmumiudosnsinuadetgdumedidn 3
Uimsfenanenausenauluiig usnisiunsyszanana uinsaiunsdniiudeya uinis
Frugending waruinmssunisdansdeya Tnsuimsfsnanmariiiatuainnsie
Usvanufuresminensieiiunineansmenienm (physical resources) haENINYINT

w@dlou (virtual resources) dUlALA LAY LBSNIDS LATLDNNALATY

uena1nil OECD Faldvensaudaludnin ninensiigliuinisuszaana
wuupand Tasveygelindldaulity flddunswensiifatuanmshauveaaies
eufamesiniodlaindemils uidunineinsdainannsiaulssauiureaniodne
oufameitsannsadidsldanyanalafldildsuoyaaliididminensdana1a (Cloud
Computing Resources) aldi3nmsUszanananuunand aunsadilduinisdananlsan
vanvateYose o anufiwislafldinaniansaidensoinioviedumesidnlner

gunsalusELANeNgeG

TuduressruumehauYeNIUszsIarauuUAad tu svhanlasnis
dnaendoyauazrendaiinsqueslivinsluAulingsinesdiisqdeensegluaauin
uandnstueenly wazdlofliuinnienldeudeyandevenduaifingn sruvvesnis
Uszananauuunas Aazvinsuszananauazdeimndadonldnusainanlududinine i
anunsareuauaInufesnsvesliuinsldesiussaninmennitan uenanddaiily

Aldusnisarunsadulaladndeyanseenduiifinaazligymeluudeddla Tunsdi

a s A as s -:4' = a = =3
ﬂallW']Lm@i%i@Le?ﬁWL’J@ﬁLﬂi@\ﬂ,@Lﬂi@ﬂﬂu%ﬂ@ﬂ’nﬂLﬁEJ‘VV]EJGU‘Ll
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2.3 auaudRvanshiuinsuszalanawuuaan

iievihanuihlaRefudnuazueinsliuinsuszinananuunag fideu
J9ldisausin wazaguanuAaiuvesaartuninsgiuazinaluladuneyd (National
Institute of Standards and Technology %38 NIST) ¥@3au3gaLUTN kagvesdtindaasy
gramnssumaluladansaumnanaznisdeans nszvmameluladasaumauaznisdoans

YouseinelneifeaiuauaudindAyvaansussinarawuunain ' lnlidasdelui’

2.3.1  n1susnisuszananawuunatIndunistiusnisludneazuag

N13UINITAUDIANUANABINTVRIE1HeU (On-demand self-service)

ANYMEYDINITUINITAULBIAINAIIUABINTTVOIHLTe1Y (On-
demand self-service) i vaefs UInsiigliuinslisududesegaosliuinaungldau
paeanan Liesngldauannsadhfssvuiliuinnslalae femuesiiussuusalulia
yesf{luins wazanmsouiuasunsldaumuanudosnisvesnuedldnaoaiia 1y

NSANYMIDANVUINVDINUIBAIUTIV89T2UUUTENIaNE (storage) MINAIUADINITUDY

ey

Al Faldnuanunsaviuidasunisidauriussuunsuimsianisuuiuleda

usmsdawseulivigldnuldnasniia

232 gldruarursadinenaslivinisussutananuunaiinla

“®ANKRANYYR9INIe (Broad network access)

AMANTRYDIUTNITUTEUIANARUUARIA bUTITR T Mueda Ay
wanvagveIteInaNsientedeyaiiifussuunisiauInsUsERIaNaluUAaTIe 119l

vasgunsalfgldnuaunsaldlumsidensdeidiiussuunsiiuinisussaianaluuna1ini

' National Institute of Standards and Technology, “Cloud Computing Synopsis
and Recommendations,” Accessed March 21, 2015, http://csrc.nist.gov/publications/nistpubs/800-
146/sp800-146.pdf

P nsgnsianaluladansaunenaynisaedns, auad iaassag 9, u.6.
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AlduanunsadndeszuuvesliuinisangunsalUssavladle enfiiu aunsvivu wiy
3 6 6V a & v I a wa .

G Mnde wavaoufinnes tusu warluuivesszuuy]ianis (Operating System) vas
gunsalfidldauldlunisiwenseiesniianuvainvaiaiguiu nande veiiesuagunsal
fenanaunsadeusoiuesetiedumesidald gldnuiausahgunsaliinandouss
WhiuszuumsiuinsUseRianawuuaanle dngunsalngldsuinanldlunisiense
HuazifugunsalildszuuuiUiRnis Windows, O/Sx, 1-0/S, Android, Remix-OS, Ubuntu

wsaszuuUURN5aule

<, a aa X Y o v a ¢
2.3.3 L‘Uu‘Uiﬂ']'i‘VlLﬂﬂ%u%']ﬂﬂ']'ibl?WI'iWEJ']ﬂ'iﬂ']uﬂallW'JW]a'iﬂ"lﬂ'ﬁa']ﬂ

wias3unY (Resource pooling)

AuanURvesuINITUsTIIaNakUUAaIAtuITel nuefs 1R

a § & a A a X o [ [ %
uInsUszrananuuaamluusn1siiinduainnsvineulszaiuiuninensaiy
AONTABSVRIRIAUINISUTEIIANARUUAIR NIRRT unSnensnianeniw
(physical resources) wagninensiaiion (virtual resources) 817ty NdnAudoya
(Storage) sruUUUTTUIAKA (Processing) 1#UI8A1UIN (Memory) LaglATauuluuaIng
(Network bandwidth) tudu sisfiiiieniuazainlunisldauszuuuinisuseaianawuy

I3 ] Y Y Y a = o I3 ° v oo ° o
Aanvedldnues Inemildudigliuinisadnagidurimidindnnms aua wazdngeshw
SEUUNSUSEINaNaLuUAaTIAmeauLed Jldnuidshianansanuauvsensiulaindeyavise
wanLIsH199EldulasurIelduiniseddugnyinnisussuianalazdaunanunas

ninensvesriuinsuvadtavsennysenalnu (unsangliuinmsinisldninginsau

ANNIMBS LU N1l Server AsaglunanyqUszing)

INMITNUYTEAUAUNTNEINTIUABLNIWES IAINTa8ile 1]
iliszuunsUszaanawuupafiluszdnsnngeniissuunisussanananuuia iy
9819UN SEUUMTUTEUIANALUUAANIATsA1U1Ta T eTUNTITUT 1 suAgldaulugae

szeznandeiuladudivaunn (Multitenants) uazgaenndesiuaudainisvegidnu



20

2.3.4 Lﬂuu%nﬂsﬁﬁﬂaﬁuﬁﬂwejuga (Rapid elasticity)

ANANTRYDIUTNITUTTUIANARUUAAIALITITRE u1eDe N5
uinsUszianakuupandiluuinisniannumainnaty uwazanunsausuunslireudnadasy
MUANABINTTYRE LEU Inedldnuaunsavihimaiiunineinsiaeansldaulugiaiam

v a vV dly

Fouivoyandeinsuszatanadnuiuinng vseaaninensinesnisldauaduyisim

=b.
=$

v I~ v

Fouiidoyaiiresnisussinanadnuiuanasiiviuiinuanudesnisvesldny

=b.
=%

a s & a A =~
UINI5UTZUIANALUUAAIINIWUUUINITNUAINUNAINNANY Lasdl

(% a & 1 v ¥ Y 1 a 1 =
aﬂ@m%mﬁqﬂqiﬂﬁl@ﬂqumqﬂﬂ?qﬂm@QﬂqisﬂaﬁﬁﬂﬁﬂquvL@Lﬂuaﬁnﬂﬂ FILH NN INANNNTUVDITSUU

N15USEUANAL VUM LUNYN I UUULAT IR DUNILM B SN LAT DRSNS ZUUNISUSLUIANE

v
o v o a a <

wuuluiidedrianiluisesvesUSinadeyanliussinana Usgdnsaim anusimsilunis
Uszananadeya nasniuauduAIvein1sasmulunstonineinsaeuiiunesiiialdlunis

Uszananatayadnuiuingilesiissenandug

2.3.5 Wuusnisfidszuuinusunanisidusnis (Measured service)

AuanURveIusnITUsTINaNakUUAaIAluRITed nunedis N9

UinsUszanananuupandiluuinsfiannseAneiuinisliegnaumaaunanuusuianig

' 1%
a a

THufinnTuass (Pay-per-use) Losa1nusnisuseananawuuaanduusnisitnasiinis

Ly 1

uindeyasieazideaiiginunisldnuszuulssaianaluunanameszuusaludied

Y

nagalIal AV uINsaansadn AuAL larsenulTinamsidninensinelides

Tigldausunsuldegrsasuiiu siliiaanulusslanstedlvusnmsuasysuusnis
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2.4 UsEinnnisiiusn1sUssulananuunanIn

i%
= 1

Tuagdunisliuimsussuianakuunanty 1AUaInyalgag19uIn
idesnnifuuinmsfiannsaviuusidldmunusdiomnisvesgldanussiingni ey ud
dieustlevdlunisAnwyianudlafefugsfanstssnamauuuaand du fdeuazee
NFIDE 19N TTALUIUTTLANTBIUINFUTTUIANARUUAATIA TId1AYY AIUUTZANYBINTG

Tusnsassialuil’e
2.4.1  nsiUINslATEIINNugIY

[y

n1sbiusnisiassadnenugiu wsen3anduluiieves Infrastructure as

&

a Service (1aaS) tiu s mslivinslusuuuuadefuuimeassyulnaduiiugiudug
o1ty nazualiifih d1uszdn waslnsdnd (Husiu SaSuuinanisussmnanauuuaans
annsaenlduinisfananuaniunsseausnmsiuigliuinsiiosviiauldaun
auduaie lnglisidudesamulunsneaiwdedordestegunsaiifldlunisuszaana

AINAILDILADE1IL

Tngiald gliuinisuszananauuunanidlssianlasasianugiuy
dnagiinsiaueuinisiiAsudimainuatgiie g ldnuaiuisaiienvuin Usunm wag
ANYRIsTUUNIUsEIIaNateya (Processing) svuudniiudeya (Storage) szuuimsety
(Network) seuudjianis wagszuuduqlamuainunesnisveldanuies Jevilvgldau
a1u1salduselordannuinisusetanauuunanin bieg1aiiuseansain laegldeaulyl
[ < e 1 Y A dgl dl A o‘d‘ dl L a dl
Jndudesamulunisneadiviedeiniesogunsainldlunisussuiana ndnasiisnaid

AouldaazllANAILANT T

1 [ S Y a b4 dy 5 k24 v =)
agalsinnulunsdlvesnislviuimslasadanugiuiu dldanudind

g1unslunismivay wazuImsiansdeyanielasienues Wesinuinsilasulunsalil
Juilesusnisludiuvedassadaiuguinieideatunisus siranawintu Jlgusnsidu

Y] a s ¢ so & =] v a 9] Yo a1 =
dnwrveInauiunaTganAwIsaSsUNL g uansalaldnulaviufiegslunsdlves

% nsgnsranaluladansaumenazn1saeans, auad (39a550% 9, U.7.
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ysn1sunannasy (Platform as a Service - PaaS) #39uUSn1599NA w35 (Software as a

Service - SaaS) kAne19k

A7981909U3N13ATIATIINUFIU 817U U3N1S Compute Engine
299 Google!” USN1T Azure Virtual Machine 993 Microsoft'® wag USn15 Cloud Service

284 USTN naw nsauunal 3179 ()’ 1udu

2.4.2 A1sAUSNISnanwasy

YY)

n1slausnisunannesu® vienidnduluieves Platform as a

Service (PaaS) 1 mangfia nsliusnsilvgldanuanunsaduldunannesuuazsendus

199 1w Wsunsulosdu grudeya wazssuuiidesrenisasiawonndiadu welddu

wseadlolunsimuigenduasueonndindudisazuaug negldnulidnludonsmsdnnis
! « IS v ! 1 1 d - a gj (% ! a R

sruuviTeinTasllafina1eudegnla WswsvinsAnns ualy USuuss wenmdinduiiad

PIDNAIUITULD IV IUU

nanvazveInsiuInIsinanudisiu Javzmulainguuuues

Usnswnannasulaeiiluwasinagdusn1sMALLRA UUINNIINTMYBINITIAUS NS IASIES 4

1%
=

N v | Y a
‘WumuwL‘L!‘LJLLGILWENﬂ’lﬂViUiﬂ’lﬂU‘JlJLLUUGUENmﬁWiEHIJIﬂﬂ

<9 Y

. Goosgle Inc., “Google Compute Engine,” Accessed March 28, 2015,
https://cloud.google.com/compute/

' Microsoft Corporation, “Compute Hosting Options Provided by Azure,”
Accessed March 28, 2015, http://azure.microsoft.com/en-
us/documentation/articles/fundamentals-application-models/

P U3 nan nsauunan 91190 (W), “IRIS Platform Innovative Cloud
Ecosystem by CAT Telecom,” dududlotudl 28 flunau 2558, http://iris.cattelecom.com/

2 Wangarumngvasunaniesy luunil 1
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f10819U0903N1TuNan oSN 919L19U USN1T App Engine U84
Google?® USn15 Azure Cloud Services U89 Microsoft?? AWS Elastic Beanstalk e 4

Amazon® wazusnns Salesforcel Platform 4849 Salesforce.com?® 1{ugiu

2.43 ANSHAUSNISYRNALIS

'
= 2

n1sliusnisweniuas vienidniuludeves Software as a Service

(SaaS) u uedis Msliusnisgenawsindeuldanu waganunsadrdiausnisasnanilaain

1 ¥ 1o & £ & 3 ¢ A o a o a [

wanvaneesd tnegldaulidndudemmudegeniiisvseyinisinameuunouiimes

5 £ 1o & £ a [ o [ 1% & [

NNATOYEldL uaglidnludesuimsdnnis drsesnwssuulassadienugiu lidae
& A % k ) 2 v

WulI09r0958uUNITUTENIaNaYDYa (Processing) SUUIALNIUYBYA (Storage) 38U

139718 (Network) s2UUUHURNTT LagssuudugMmenuLBIusiagidln

f19819U99USNI5TBNAKIS B819LTU USN1S Office Online U84
Microsoft?® wagusn1s Google Apps ¥84 Google? L1911 Gmail Google Calendar

%39 Google Docs Hudu

[ (%

7198 NNSAUSNSUSZLIANAKUUAANA 919 3 USLLANTNA1INIU19AU
1 agdiannuuandraiundludiuvesseauuinsnaglasu wavdrunalunisdanisaiuay

szuuwmalulagansauwmeavasldau deanansaasulanununinsaluil

2 Goosgle Inc., “Google App Engine,” Accessed March 28, 2015,
https://cloud.google.com/appengine/

# Microsoft Corporation, supra note 18.

> Amazon Web Services Inc., “AWS Elastic Beanstalk,” Accessed March 28, 2015,
http://aws.amazon.com/elasticbeanstalk/

# Salesforce.com Inc., “Salesforcel Platform,” Accessed March 28, 2015,
https://www.salesforce.com/platform/overview/

» Microsoft Corporation, “Office Online,” Accessed March 28, 2015,
https://office.live.com/start/default.aspx

% Google Inc., “Google Apps for Work,” Accessed March 28, 2015,
https://www.google.com/intx/th/work/apps/business/products/
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AT 2.3 AIULANANVBIUINTIATIATIINUGIUY USNITLNAANDSH WAz UIN1STaNALIFY

Traditional IT
i oy A
Applications Applications ‘ Applications Applications
Data & Data Data Data
‘ ’ 4
Runtime Runtime i Runtime W Runtime
) Q
. >
Middleware Middleware w Middleware i Middleware
Q
s <
oIS ) § ors i oIS 2 o/
3] < §
Virtualization E Virtualization < Virtualization g Virtualization
2 B 2
Servers @ Servers é Servers a Servers
a ]
Storage E Storage = Storage Storage
2
-l
Networking o v Networking v Networking v Networking

Source: Microsoft.

wonansliuinIsUssnaNawuUAaIs Ussinnudnadefitdnanundnedu
wén Safinnsliuinisdugfiderduusnisuszaiananuunands Snunune e uins
USsdnnsdeya (Data as a Service) Aispsfumsdmfiutoyavuslugndonszuunsdudy
uaznsdnmsdieyatugs wiouinis cloud storage Alsiuimanindeyasiey luiandulid
LONET AN LEBY AL LLazﬁuq #NAIDE19YU UIN15U09 Dropbox Google Drive One
Drive 3o iCloud \Judu Fedulngazidunsiusnnsludnuae freemium nanafie N1
Trusmslaglifnanldieludinvesudnisiiugiu uiagAneuinmsdmsunsiiuinisdui
Wisfinanuinisiugiu wu AnA1uInsifisAndmiunisfiuanugdeyaves cloud

storage ¥3BAUINMIAMSUNIAIMEAIBAUTITIgUAINUINITIUgIW L Dusu

o Wordpress, “Outside in Marketing,” Accessed March 28, 2015,
https://outsideinmarketing.files.wordpress.com/2012/02/cloud_difference aas.jpg
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2.5 sUuvuraImslduinsusEulanauuuAanIn

UBNIINNITIIMUAUIN1TUTELIaNALUUAANIA Do TuUsEIANAIIANL
ANWULYDIUSNTAINIANANINITNAULED  USNISUSEUIARARUUARIN SIA1UITAILUNANY

sUsuuveansldusnisianssialuil®

2.5.1  USN1SAANINEIUAD

U3N15AAa1INEIUAD %38 PrivateCloud WU Mu18de ANSLAUSNIS
UszananauuuaaaunesAnsiaesrnsuiafissesdnsifen lddrazdumhenuvesninsy
wsanAleNYY Ban1shiusnisaansdiudituenalidnugldaunigluesinsfingiuin

wsoueulaAld Yusdiurunn USui LagAMAINUDITEUUNISUTLUIANALUUAATIAT

U 9

v

Al TUUINITINELIUINITNTUTELNARARUUARTIA

Tunsdlvasnisliuimananiddiusatiu Tnevhluuddldnuinandy
drefidnvyaainsaelussAnsvessuiilovihuihilunisaiuay waz uimsdanisssuuns
Uszananadeyavesesdnssedies esandeyaursedserafudeyaiiuaudud
psAnsfananliidesnsdameliyanailusunsiu wu deyamedeuazieyalunsinse

anfvesuIem Uusiu

2.5.2  Usmsaamadnsunguaundniiauaulasouiu

UIN3AaNREmMIUNgNaNBnINANaulasIuiu 38 Community
Cloud W vaneds MsIAUIAISUTEIaNALUUAANAG IS UNFUIAT U BEUNTN ALY
v = A = P o Y va v o X | ||
sosnvisenuauliluteddasemilesiuiu Felainmssiudiuulugduuuniegldinae
< v O & = & |’ =
LﬂuiugﬂLLuusumﬂ'ﬁammLﬂuaumu FUSU 39@UNN N UuN1IN1seazlaitdunianig ¥

ngUszasrveInIsTumiuminaniiegnainvate lidnesdunissiudiiuresngunise

WawalmUseleyilniegsna n1smindifuvesnguanidunisAnwiiiveysslesilunis

% AsensrunaluladansaunAwaEN1SERaNS, 9794a7 (9995597 9, U.8.
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LHEUNTDIAAIN SIS T e VISOWIINTETIINTTYTANNITNITINOIUVRINIBUTTANY

Whmeiuieinguszasdnaganuennuazmniwnussusulasgediusednsamunng st

2,53  UINITAANIALUUEAISITOUE

USN15AANINLUUAISISUE %138 PublicCloud WU wu1efe N1

TiusnisuszanananuuaanaMlaliasisasulaznuiuas aunsadildnulasgng

'
a =

daTy FIN1TUSMITINNITTLUUNNSUSELIARALUUARIA LN AINa1ID1an L duNTIaY

U3 an1dunisfine vienieuniasgild usniseaniduuuas saustudnazgn

[

° v A s % ' = ¢ I A ¢ =
ululdiieinguszasdlunsimeunsdeyatnians suufivesrauiaegiiduusslovd &
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=

JoyafignineunsiiuszuunisUszananawuuaantudnagldledeyaniduainuduaes

Y

o '
U [ a I

29ANTHABEI9LA t1BI91NUSNITAAIALUUATISITULHULTUUS NS TUALRENS1TUTULAY

mheauaegaunsasiiltanulaesdasiad

2.5.4  UINIAANIALUUNEN

USN1SARIALUUNEN %38 Hybrid Cloud Hu nunede nsliusnng

saa o

Uszananakuunannildnyugnaunauguiuunsusnsdennailuuditasiudaus 2
sULuLIUlY Msliusnsussaianawuupannludnwauznsldnuiuuran diinazdunisly

[y [

nulunsalianizia Feavdetendeainuinnudilafedrtunisinnisssuunsussaiana

1
A= o

foya uwavwaluladasaumeauinweaues Jldnulunsaiifsndudedinuinanaiea
wazwalulaganunsaldnuteyanavarglouwenniin dudmsunisldnuiiulvansening

sUwuuLazsUw UL EaN It

2.6 JULUUYRIAIUINITUTEUIANALUUARIIN
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2.6.1 NSARAIUSNISATUNTSIYEIIURSE (Pay-per-use)
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2.6.3 ANANSNTIGYaNARIS (Software license fee)
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3.1.1.1 wanunaadule (Source Rule)
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3.1.1.2 vdnAudlay (Resident Rule)
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3.1.1.3 andey¥1d (Citizenship Rule)
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3.1.2.1 vananudusssu (Equity)

nananudusssutioldunannisidfyussnisuilsluussamanns

Jaufua1deinsnaoug Feanudusssulunsdaiunidduenaudseenilu 2 dnwuy

famaluilt®

(1) wanadusssuduysal (Principle of Absolute Equity)
& [ I nl = v a [ )
o nm3tnanudusssulunisidenidvesdszmvuluglaesdndu ndnarudusssulu

anwauellimuneds nsnUssnsuynauazdaudangludnunmingiu nsizuesinnise

Altirevesigiofunedsvesdiusniaisdeanssnounfidendynauduiuuiniu

éhsjmi‘ﬁﬂ5’1&1@]’18%@%’%1@@%{35&LLazmiéf’mﬁﬁm uglden1Ennau LLﬁaﬁaLﬁumﬁmﬂﬁ

=)
GIRRYL: ﬂﬂu1u5ULLUUTJQQﬂ’]§Lﬂ1ﬂ"\]’]EI (Lump Sum Taxes) ‘1/1\‘1‘14 Luaﬂf\]ﬁﬂﬂaﬂﬂ’ﬂuLUUﬁ’iiu

(%
a

duysalilazldlafdedledidonnnauiiguzmansugiamieurunazigannsansivasy

Pugidendnmualadudiiuiuivey uiluanuduasudigiueniuasugiaves

Uszrwuusiasaugaudnnuuandsiuesnlvesgrminibedidls wdnannudusssuduyseld

Faldanunsaunldlaasddunisu s

(2) nananudusssudunns (Principle of Relative Equity)

wanmsinanudusssulunisidoniSvesussrvuilasuniswauIuIanudnAudusssu

[y

o=t | ° A vawv ayy Yy v v Y] & v v &
amyjim‘mimﬁqﬂqﬁﬂuqﬂqﬁlﬂéﬂuwWQﬂQ‘UWWQVﬂ,@ﬂaWQLLa'JGU’]QWu I@UVaﬂﬂﬁqNLﬂuﬁﬁiuaNWWﬁ

[
=1

Janusanarsanleannndnniseasaluil

(2.1) wénuaUselewilésu (The Benefit Principle) fio wdnn1site

I a = Fd‘ 1 Yo 1 =
Autdusssulunisiden18vesussrrvuannuauselevunusemsuniazaulasu nanee

v
Yo ca

Aalssulszleviansgnniiuiivihidosdensliuisgunn flaldsuusslovianigles

Y

(%
o

uimstivihidenEliunsgiesninaudmanusn

eXlp e

¥ ddw

Nl ndnn1saenaniden sulduwn Ysenisusn ﬂ’WMV]‘i%U']ﬁﬁ]ﬂLﬂ‘U

ES]

] a1 L 5 LY Y1 [ = ! 4 a N [
thgidnduiuslaonsstunmslddievesssua fwsdmalvinisdundduandululee

admslavesfidend Weswnnlunsdimadeniiiewanideuiuuinmsilasuainiguialu

v

1 n3nAesh ANaIlESs5, N15ARIINPENSINATIHAYNISNTEANY, NUNASIN 8,

(NJemuvIuAT : dtinfiuauine1desssuenans, 2546), W.149 - 152,



35

SNYULINULAEIAUNISTOAUAMTDUSAITIINLENTY  UTeN15Tidae N1sAuAIERunand
folarndunisldnalnaainlunisdnassusnisansisae 39azielinisdnassnislansnenns

Y] & & ' ~ A a v aa v @ ~ vay Yo
Yasdsnududulusgnefiuseansawm wazUszn19ganig ’Jﬁmsa}mﬂumwmﬂwlmu

naUszlevilaensaninuinisvesiglunsdiionsasdmnuniuduyuvesdudniausnisuuy

wioanvvziiunNyaA1vesdudvsauinIsiun itz dnadeselive iy

agalsinny wannsmananifiideunnsesaalszn1snsdl Uszms
wsn LesannisitnunBaundniazldlaneidiosgaunsaiinisinsesauvesnalselovid
Uszwuwsazeulasuansgliognsdaey uwiluanuduasudinishiuinisvesigueds
o v ' Y} ) cal o o v a1 = o
Aiunyszuldarunsainseaunalselevindanuguiuld a1y nsdiveanissnw

ANMUAIULSBUS 080U TewaA Wudy  Usenisiiass wiiinluvienseazusesiiunsetnseau

o
a v &

YoanaUszleyiniussyvuwiazaulasuldedadaauiniu gsuuinistuiensasliegly

Y Y a

Ql' = Ny Y v Y ¢l Yo Ao & o
ﬁ’]u%'ﬂ"\]glﬁﬁﬂq@IVLLﬂﬁEU’]a@’]@Jﬁ@a'JUGUENNaﬂ5318?]'14‘1/]9]‘141@31]1@87]5%1]'1@ﬂ"\]']@aﬂ.lﬂlliﬂ']ﬁ

<9 <9
(%

Wusall 0wy nsdlvesnuauntreninlulsame1uiavessy vsonsdlvean1siuinig

msfinwvedsauiouvesgiiliunindennts Dusu

(2.2) ndanAua1u1salun1sidunis (The Ability to Pay Principle)

& Y] A v ] a ~ a ~
A9 ManN15NINANUUUSTTUIUNSENIBVRIUTEVITUIINAIUAINITOIUNS BN BUD 9
Uszanvuniazay 39913R915anlannnsngdu 519l wars1eaneveaussenvuLiasAy 199
WaiUSeuiiguiuseninetadelunisiansananuaiunsavesriiulansauegiawa sela
| & = =~ Y] a ANaaa = Ny | A v oA
WrazdoduiaIasinnnuaunsalunisidengnangs esndveunnsesidouninie
a = Y a a v Y Y | | ~ | |
Wisuinsudunstlvesnisiasu lasldladedueg ondiog19tdu nIdls189189U03A1
Shwmeuailiaunsedinanuannsavesyanaldedstnauioninauauionatienin
AUADUTNTUNITS Y INeIUIaNFauFsA Y18 T UTIUIUNIN  USBNTANEATNT ASULTAN
I c{' d" £ I3 [ d' & [ 1 a
Juiunvesussnygedadeanuinwnuinudinadlildlunisuseneve@nnensnssuees

auAlUlANEANINN B TNSIVETT AT AMINAINNT O TUNSES A BUNALLR g lA

Houdan eudssiesgna, “wmsnsmenniedesiunsdeviendnning | Yo
MINYVINELATLINIUALY,” Anentinusuymiudia auslifans Pamnsalunnine1ay, 2551), u.
146.



36

3.1.2.2 wanAuLUUaY (Certainty)
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4.1.1 giwhidend

AelaundaRungt 206 wiaUsENIa5¥NINTVOIUTENANSLAE

g7

Yaa 1

(CGI - Code général des impots) nMsdmiun1Biuladfyaaaaiunsawualidu 2 dnvoe

oA MsdanuABLULTIAy (Mandatory) wagmsdaunBiuumaiden (Optional)!

4.1.1.1 Gfyanauszniegniglinisdaiunduuutedu(Mandatory)?

(1) Corporation (SA - Société Anonyme)’ o duan TGER

UsztnnnilanadieadatuusenumsudndnvesUsainalne lnegteviuly SA Ianuiuie

€

[y

iaigaldiiugadiuludiuvemuies wagrures SA anunsadenglunaiavanningls
tRyaraUssianiidaiteulukaztafimualun1sinasiasnisaiiugsfanAsudauinninta
U

ARAUTZLANDUS

! International Bureau of Fiscal Documentation (IBFD), “Corporate Taxation —
France,” p.5, Accessed March 22, 2016,
http://online2.ibfd.org/kbase/#topic=doc&url=/collections/gtha/html/gtha_fr_ s 001.htm|&WT.z_n
av=Navigation&colid=4915

Z Article 206-1 of CGI: Sous réserve des dispositions des articles 8 ter, 239 bis AA,
239 bis AB et 1655 ter, sont passibles de limpdt sur les sociétés, quel que soit leur objet, les
sociétés anonymes, les sociétés en commandite par actions, les sociétés a responsabilité limitée
n'ayant pas opté pour le regime fiscal des sociétés de personnes dans les conditions prévues au
IV de larticle 3 du décret n° 55-594 du 20 mai 1955 modifié, les sociétés coopératives et leurs
unions ainsi que, sous réserve des dispositions des 6° et 6° bis du 1 de larticle 207, les
établissements publics, les organismes de ['Etat jouissant de l'autonomie financiére, les organismes
des départements et des communes et toutes autres personnes morales se livrant a une
exploitation ou a des opérations de caractére lucratif.

® Global Investment Center - USA, “France Investment and Business Guide
Volume 1 Strategic and Practical Information,” p.214, Accessed March 22, 2016,
https://books.google.co.th/books?id=Vj86CeAAQBAI&pg=PA6&Ipg=PA6&dg=sca+partnership+limite
d+by+shares+france&source=bl&ots=2fX7wrEfnX&sig=Gf549xud uxDfJqCMg55MoX8IcA&hl=en&sa
=X&ved=0ahUKEwifoPid5fHLARXRCYAKHX9cBCQQOAEIKZAD#v=snippet&g=37%2C000&f=false


https://www.legifrance.gouv.fr/affichCodeArticle.do?cidTexte=LEGITEXT000006069577&idArticle=LEGIARTI000006302206&dateTexte=&categorieLien=cid
https://www.legifrance.gouv.fr/affichCodeArticle.do?cidTexte=LEGITEXT000006069577&idArticle=LEGIARTI000006309266&dateTexte=&categorieLien=cid
https://www.legifrance.gouv.fr/affichCodeArticle.do?cidTexte=LEGITEXT000006069577&idArticle=LEGIARTI000006307006&dateTexte=&categorieLien=cid
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SA featiffievuetnetey 7 Ay waliiin1391ind iUkt o uasan

ey SA amaammmmwwwﬁw A8 37,000 813

(2) Limited Lliability companies (SARL - Société a

[

Responsabilité Limitée)* Fauduiifiuanalszinnnilanaaiendsiuusendinnueslseina

]

o

Ine laegdonuly SARL IAusuiadndaiiesldifiuyadviuludinvemues wagiuves

SARL laaunsadevelunaanannsnele

SARL anansadidnuaugtevulakiiiu 50 au lnenuaangieudusi

Y94 SARL gnrwualiliies 1 gls

(3) Simplified stock companies (SAS - Société par Actions
simplifices)® Fuduifyanauszinvmilsfindrendstu SA Andnludradu uidafiunneng
27N SA fifte SAS Fuvaa SAS aglaiannsnderslunaiandnningld SAS doailiieriustng
1oe 2 AU WaEN13ALTNAINITVDY SAS HANEAMEUNINNIINTAIVDY SA 19U a115adANIs

Uszuadyyuszd1l (Annual General Meeting) Wuvnsdiuduonialvsdni {usu

(4) Partnerships limited by shares (SCA - Société en
commandite par actions)® Fuduiiiyanausziavmisiindneadaiuneiududiinue

Uszinelng SCA WWumaiudnuszinymiladsdifiluiudn 2 nqu fe (1) naudluiudiu

Y
= o

AULALIMSBVaNEALTIEN TR URA AL LILRUIaUTUIsaulunwiud Y

1 va & 14

JU 1Ay (2) NANNNUUAUAIUAULAYINT BNANEAUTIADISURATINAUTIUUTIANTUD IS

CRANCY] q

Vudwiulagliddrdadiuau

* Ibid., p.214.
> Ibid., p.214.
® Ibid., p.184.
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a Yaa

4.1.1.2 fuppadsaaniianunsataanld (Optional)’ 1agiden1@kuladis

9

= ° o A a 1% & o i o
uﬂﬂaiuu']ﬂsl]@qmu&]q ‘Vﬁ@ﬂzu’]i’]EﬁULLaziTﬁJﬂqEJVlLﬂEJ'JGUEN‘l‘UE\I@LUU?WJTULLaziq?Jﬂ']EJsU@Qrd
DovunsenuduveIny (Treat as transparent entities) 9191k4u wjuaIuangley (General

partnership) wazAan155:uAn Joint venture) WWudu

4.1.2  wanmsasannslugE u“agj (Tax residence)

Tunsiarsuanug “UENﬂ'ﬁL‘U B;I: uﬁagﬂuﬂimwm%’ama%@@

' v
a ) IS 0

yARaty UseimaNILAaaziansannanunanvgileudnme (Place of incorporation) wag

A01UIANITNUTIATIvaelAYAAAINGT (Place of effective management) AU

Y

nanfe lneilundrlunisfiansumadufiiuitegluvssmadlSanaveadiyanaas

q

a Ql' = v O [ aa ¥ 3 a o [ P [
NANTUINADIUNIANLLUYUINGUUNAN L’JULLWIUﬂiMW‘Ui’]ﬂQ%E}LV]T\]"\]N’PJNL‘UUVIU’]ﬁ\‘iﬁﬁl

I ]

71 drinnulng@seglusvinaniuaannantulilianunnifiuaaldlunisuimsinnis

Yaa =

DIANTOLIIUNIATY ﬂ’ﬁ‘if\lﬂﬂiﬂﬁ’dﬂ’]uu%@\‘iﬂﬁiLUUNMOMWBSIUUﬁzLWﬁN%J\?Lﬂﬁ%@ﬂﬁﬁUﬂﬂﬂIu

Y 9

" Article 206-3 of CGI: Sont soumis & limpot sur les sociétés s'ils optent pour
leur assujettissement a cet impdt dans les conditions prévues a larticle 239 :

a. Les sociétés en nom collectif ;

b. Les sociétés civiles mentionnées au 1° de larticle 8 ;

c. Les sociétés en commandite simple ;

d. Les sociétés en participation ;

e. Les sociétés a responsabilité limitée dont 'associé unique est une
personne physique;

f. Les exploitations agricoles a responsabilité limitée mentionnées au 5°
de larticle 8 ;

g. les groupements d'intérét public mentionnés a l'article 239 quater B.

h. Les sociétés civiles professionnelles visées a larticle 8 ter.

i. les sroupements de coopération sanitaire et les groupements de
coopération sociale et médico-sociale mentionnés a l'article 239 quater D.

Cette option entraine l'application auxdites sociétés et auxdits
groupements, sous réserve des exceptions prévues par le présent code, de l'ensemble
des dispositions auxquelles sont soumises les personnes morales visées au 1.

¥ International Bureau of Fiscal Documentation (IBFD), supra note 1, p.5.
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(%
a o

nsdifananfiadesfiansanananuiinddyanatuldlunismunuuazuimsianisesdns
WY FIA0AAZRITULLINITAAINANLUTE N AYEINTUATININS (Official Bulletin of Public
Finance, Taxation) 1a%¥#  BOI - IS — CHAMP — 60 — 10 — 20 — 20120912 1304
“Détermination du lieu d'imposition des entreprises dont le siege est situé en France”
(Determination of place of taxation of companies with headquarters located in France)
foit 1°

vt mindifyaealadldgnindaduneldnguanenduea uasdlad
anudansfiuiassmelulssmenSana dRyanadsnandeniienaieldinduifyanariiy

MeglulszinanSumausiogsln

yaa

4.1.3  dannnBuazgiunsRuladayana

¥ L2 ¥

Tneluuds ndRuldlAyrravewsuagzgninuegidniises

)

<

1 o al ! o oA v a a ¥ ¥
Ay 352 vaarlsgvslunsagsoussezaiind dadudnsndtulauinsgiunielduins,

219-1 witUseanasuInTvaslsemaAn T

a ¥ =

Tudauvesgiun 8y JundydAiieitasfo 110571 209- Wi

UszanadugnsvesUsemaniuaa'® deldnmanliin “mlsiegludsaudeadeon I siiulais

ypaauy laun Mlsdunadueinnisussnevnanisluyssimadiuaa A1lsdunaiuein

pansunsndFegegluseineansnag wavdilsiuseinansuaadaniiniunigniels

Toanadvedaydyy 101991 TUssinAdsuaayiIlinudssimag199 7 Tagludiuves

? Direction générale des finances publiques, “IS - Champ d'application et
territorialité - Détermination du lieu d'imposition des entreprises dont le siege est situé en
France,” Accessed April 3, 2016, http://bofip.impots.gouv.fr/bofip/4263-PGP.html

' Article 209-1 of CGI: Sous réserve des dispositions de la présente section, les
bénéfices passibles de l'impot sur les sociétés sont déterminés d'apres les regles fixées par les
articles 34 a 45,53 A 3 57,237 ter A et 302 septies A bis et en tenant compte uniquement des
bénéfices réalisés dans les entreprises exploitées en France ainsi que de ceux dont limposition est
attribuée a la France par une convention internationale relative aux doubles impositions.

" International Bureau of Fiscal Documentation (IBFD), “Permanent

Establishments - France,” p.16, Accessed March 22, 2016,



80

srgazidenn1TNaIsufgdunsandedunisusenaufanislulssimanSaatu
NSUATININTWAIUTEN AN S WA LATIN15I19LIN9NTT RS U I TUU SE M AYRINITUATININS

Lau7 BOIHIS-CHAMP-60-10-10-20140627 13849 “Définition des regles de territorialité”

)2 49 60 FUEWVoUITSUIBNSaUTUUTLLAUNITRINTUN
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" International Bureau of Fiscal Documentation (IBFD), supra note 11, p.16.

' Direction générale des finances publiques, supra note 12.
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" Direction générale des finances publiques, supra note 12.
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' International Bureau of Fiscal Documentation (IBFD), supra note 11, p.16.
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' International Bureau of Fiscal Documentation (IBFD), supra note 1, p.16.
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¥ International Bureau of Fiscal Documentation (IBFD), supra note 1, p.17.

? International Bureau of Fiscal Documentation (IBFD), supra note 1, p.18.
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*! International Bureau of Fiscal Documentation (IBFD), supra note 1, p.18.
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# Pierre Collin and Nicolas Colin, “Task Force on Taxation of the Digital Economy
(Report to the Minister for the Economy and Finance, the Minister for Industrial Recovery, the
Minister Delegate for the Budget and the Minister Delegate for Small and Medium-Sized Enterprises,
Innovation and  the  Digital Economy),” p.114, Accessed May 27, 2015,
http://web.law.columbia.edu/sites/default/files/microsites/academic-

fellows/files/taxation_digital _economy.pdf
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? Emnst & Young Société d’Avocats, “2015 Worldwide Cloud Computing Tax
Guide France,” Accessed December 1, 2015,

http://www.ey.com/GL/en/Services/Tax/2015WorldwideCloudComputingTaxGuideFrance
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* Pierre Collin and Nicolas Colin, supra note 22, p.2.
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% Pierre Collin and Nicolas Colin, supra note 22, p.63.
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% Pierre Collin and Nicolas Colin, supra note 22, p.4 - 5.

*" Pierre Collin and Nicolas Colin, supra note 22, p.33 — 60.
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nfansiineliAniwsounszandaduanmveslgiannzlaniou (Global warming)
& v = v & ~ v = v & v 1Y) I a v
Judu Inglunsalvesnisdaiuni#ainnisldveyadegniniiuaingldnulusgundadule
' 5 2 o’ A 2 v & ~ a Ad v o
ag1vadauanavilussuuiufsasulunisdaiuni8ainfanssuiieatesiung
JaLAu (Collection) N159AN1S (Management) Lagn1Tua1911Uselevun14n15A

(Commercial exploitation) 3ntayagiuyanavegldululssmalsueauny

v & = vy = v @ v
ﬂ']ﬁ’ﬂ(ﬂLﬂ‘Uﬂ'l‘t}’ﬂ’Wﬂﬂ']ﬁi‘lﬂﬁ]llﬁ%ﬂﬂﬂﬁ]ﬂLﬂU’ﬂ?ﬂEﬁsﬁﬂ’luSLu‘U'ﬁ%Wlﬁ

Y Y

s o A

Hueaegvainaneuanilussuutulinguszasdnaniiiedesnisanasuligusenaunsnld
£ = LY [ 4 v a wva LY 3 d' d' £ LY
Toyadagniaivangldaululssmealiuaaujiinumdninaeiuazeuleiaenadesiv

wlguwansnsugressgutanSuaalaenisiiansusylevilunisaandeunsosniiunsi

% Pierre Collin and Nicolas Colin, supra note 22, p.4.
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afiuanmslddayaning1n FaulevwaisisasvesiguiadsuaausenaumeingUszasdi

dney 4 Usens? ouleun

1) Mstiindszdnsanlunissnnaniiatnmvesdldnuuuaiodiy
Suwesiils lnenisfuaauzanududvedudeyadiuynnaveadldnudumesidamantiy
(Enhancing protection of individual freedoms on the Internet, by returning ownership

of their personal data to users)

2) N1581ULAIINALAINLUNISLRBUADNUNIT LT US NI 8T
(Facilitating access to new services) o1 Tunsainiuledniaeygnligldmuaiuise
1 ¥ I £y} o @ o’d‘ % [ o a (v 1 I = 1
d1eleudeyadiumiludaivledduqld ludnvugyiueassifunisdreaeveuaiadig

nsdnniledelnslimuasinu® Wusu

3) nsduasulmAan sAnAuuinnssulmigdulunain (Supporting

innovation in the digital trust market)

4) nsduasulviinisaienamlsuazasiayanivesduduasuinis
PuluU szl SuAaLNLInTU (Promoting productivity gains and value creation in the

domestic economy)

nvaglassadumsdafunidanmslideyail Task Force Laueiiu
ﬁsuamla‘uLsuméuaaﬂﬁ{fﬂlﬁumﬁiwﬁmL'%'uéfua"ﬁmﬁmu%ﬂmw’mgqﬁﬁms{]’mﬁueﬁagaasm
arnaveuazduszuvandlénudunisiuugldauiidmuaviiiy. dinssitaveuian
fesnnuldnufiinnmeaumstudendunsduaiunnaiydvlavesgsafiiidudu

wazdudun1sann1sEnN1Ins1@a UV INTNI UL TN LU U

dgl U Y Y < = ¥V L2 1
weaNaNi Task Force §alasinsiauslidniuninislidtoyansnan
AIEgnIILAnA1eTuAdndIuveIn1sUS TR unannusiLazuloutevessyuIadnaie
naname MnusEnlaujuRaundninaeiuazulouievesiguiauin usensenangeulasu

AnTanudaunsesniiuNITENITIRLAUMERIna N uluale  Tunisnduiuminusenla

# Pierre Collin and Nicolas Colin, supra note 22, p.122.

** Pierre Collin and Nicolas Colin, supra note 22, p.124.
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UfuRauraninasiuazulouievesguiateeussnainandeulasudnsaangounisenns

sanantesmuluaieumeafi’

Tudura9IsN159152 NPV EUN 1AL NITATIVEDUVDINT NI

Y
(%

Wty Task Force lalaualvitinisnsiaaeuasatumneu (Dual Declaration) na1ide lu
Jupauksnaziualifideni8dndunisussifiuvsunadeyaiinudmnuuazdnlulduiu
sswms{]’mLﬁusﬁagaﬁaﬁwLamaLLazL{‘]uisw (Regular and systematic monitoring of users
) wiawauslvininanumihaiiunisasiaaeuanugnaesweslsinadeyaninad wazlu
& =i ° Yy o o 1 S < a ¥ o | Ay
Tupeuniaerimualifidsnddandnrvaeunilanusludaselivininsiaaeu iy
Henr@laadunisgnaesundninadivazuleuigvessguiaundesiiivda Janans

asrvdeuninavzliumiiiundasaduazinnunssnBuesidengsening s

a

4.1.8.3 Yaiaualvisioanuinsnismisnidinedasiunsianuigsiafdnes

uanandelaueiisansdodneduuda Task Force Ssldfinisiaualsi
miaaﬂmmmammw&ﬁadua’%ﬂﬁﬁmiﬁwmqiﬁaﬁ%maa’tuﬂizmm'i"'qmal,ﬁumﬂﬁuﬁﬂ
fe Fregrsveannsnisianan liun nsliansusslovinnenSuniuidmidiiunide
uagimuriAeafugsiafdnoanuissuianiaaaimme Wudu Famnainisvenedaves
gafanamealuszmakSuaaundurils nsddemdunsfusnanisdesedliuitseine
dFaaalunisasafulszmainegfefunsudludiadudonwosaaiuuszneunisanns

= o v a aa L. = &
iailowdmsugsnalulanfinea (Digital Economy) UNnTuwiniu

*! Pierre Collin and Nicolas Colin, supra note 22, p.123.
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4.2 doeuanuzlunsuiludgymnisdanuaiBnieldsisaiuves OECD WaaiuuInsnis

Jasfunisiansaugiuniduaznisanelauiilsvasianis
4.2.1  anudunvesnasnislesiunisgninnsaugiungvas OECD

fensvenefmaasesianaginaluladfaiyianiiluegig
sadludiamangvmssuiiiundmalisuuuunsdiiugsiavesfanisasgludlag iy
Wasuwasliuanlueinduegiaunn Sansideuslasssnarilddelmnindamuitiuniswen
msdafiunBseninsszma WesnnmdninausinsdafiunBseninsUssimananesenis
QNoBNLUUTUNIUEINTIARITY dninusidand113senaiinuliiaenadosiuzuuuunis
suilugshetiudsuntastl auriliuszneunisluussmeainsgmlanldansalddosin
vosmdninasifiisadedunsnuuiiondnisimsiaiiunSvesuundsemaldieiy
nirluefin Wil OECD Iffimsthiauafiarlsranaunisvesn@figydsluannismandes
aEfananinfidilaruszanmnisgeieiesas 4 81 evar 10 veseldnBimunves

Uszimasnaiilan w3eegiiuszanas 100,000 é1u 84 240,000 auwisyansgs siel™

(%
a = (% 1

nnansznuiindusanan vliussmasisgialansuiuunle
auaula waznersumwwanislunistestudymnimdnidesni8dadenduin nsia
nsougIunIBuaznisatelaunilsvesianis (Base Erosion and Profit Shifting) Aananauin
Fumassiy

Tnglud a.a. 1998 ldfinsdanisussyuiiendefuseninaszine
m"mqﬁy’qﬁﬂuam%mmzﬁiﬂLﬁuamw%ﬂﬁuaa OECD @ 1999800111 (Ottawa) UTELneLALIAT
Tusfadei3as “A Borderless World: Realising the Potential of Electronic Commerce” R
MendsanmsUszudananlafinmsimunnseuveamdninamiiazinanldlunsdafiung
nsdlinsusgneufamsmadlsgdiannseding (Ottawa Taxation Framework Condition) 10113

aae sl wannmsasnanteilunannisdifyusensuien OECD thunldiduwuamislunis

*? OECD (2015), “OECD/G20 Base Erosion and Profit Shifting Project: Explanatory
Statement for 2015 Final Reports,” Accessed May 1, 2016, www.oecd.org/tax/beps-explanatory-
statement-2015.pdf



102

Uszifiunauazidunsavlunisiinnsanuinsnislesiunisinnseugiuniduaznisaislou

Alsveananisluiaiseun

aunseitslutfiounuanitus a.a. 2013 OECD Aldinsiiausseauy
1309 Addressing Base Erosion and Profit Shifting GGRREDIE Lﬁaa‘ﬁmﬂﬁﬁmmmaqﬂ@m
msfinnseugiunBuazmangloudlsvesiants wastlfdiui manausunSihinlugns
fansougunBuasnsmeloudlsvesfianmstuiatuannnsldnagrslunsvinideand

BaneusenIsUsENaunu

AautuYINABUNINYIAL A.A. 2013 OECD FelAtinauauwnunIg
suiumsanvuigafulgmuazimunnsnmsuiladymnisiandousunfuaznisdne
Tournlsvesians (BEPS Action Plan) aunsgyianiendsainit OECD ldnaind 2 Punis
fuumsnwiieaiutgmuazanandululdveanininnasnsaneanlslunisudlutigm
msfanseugiunBuazmsasleudilsvasianis nasnsunisandunisdisiaauanii
nuUI89IuR19q Ay wastenyuialan OECD Ald¥avinsnesunisdnuiuas
Forauauuzifefunnsnsliostunssanseusuniduasnsmeleudilsvesfianisléiada
auysalnaztoanHeLNIgansIsavu Tuhaunainy A.A. 2015 lAgI189UYARING7

Usznaulumenenunisfineuastaiauawugifgiiuainsnistesiunisinnieugiuns

[ ' '
¥ 1 (Y v Y = a %

waznisareleusilsvesianisluimdensgiianun 15 ade Fesudaiaded 1 Readu
unsnsuAledgminisiafundiifsidestunisuseneugsialugafdnea (Action 1:
Addressing the Tax Challenges of the Digital Economy) waz#adedl 7 1Aeafuuinsnis
Joafunisidsinisiinturesdaniuuszneunisanas (Action 7: Preventing the Artificial
Avoidance of Permanent Establishment Status) uifuidefiisadelaensetuilgm
nsdafiunBduldlayanannnsliuinisussnanauuuaanduosuisnansUssined

ALguvinn1sAnwegl

4.2.2 n3ulun1snasaNIuInsnIsUaeiunisinnsaugIunduaznis

anelaunilsvaenanis (Ottawa Taxation Framework Condition)

\eussaingUsrasrves OECD lunisduasuliAnnisdaiuns o

anuindnsaiiufanssunisasygiadunelilinyar1vesdumuazuinig wagneliin

'
a 4 a a

anudusssunsnegsfafidnduianisludnvazassnismiduduuuauia (Conventional
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a 4

Form of Commerce) wazgsianianiufanisludnvazassnisnidivgdianvseing
(Electronic Form of Commerce) OECD 34l@fin151n Ottawa Taxation Framework
Condition snliidusuimslunisuseiiunanazidunseulunisiansanuinsnstesiunig
AnnseuguBuarn1saieloumisvesiamslusisaumsfnyinasdaiauswuzatuauysol

ldheanmeunidgasisavuiiaiounain a.a. 2015 denlananliuditneiy

(%
Y A =

Tuidelifdsuisdaunaninueily Ottawa Taxation Framework
Condition 7 OECD 1 tdilunuamslunisuseiliunawazidunsoulunisiansanuinsnig
wasulimeusslevilumsfnwifeiiuwumamsiasanuesnisdesiulas datauauue

999 OECD Tuseaugadinand lnelseazidendasalui®
4.2.2.1 nananudunats (Neutrality)

Ottawa Taxation Framework Condition 1#119n159UN15R215049

a ¥ [y [y [ Y1 [ ¢ a o v & ~ & 4 = [
LﬂEJ'JGUE]\TﬂUVaﬂﬂ'J']lIL‘U‘Uﬂﬁqﬂlﬁﬁ’] MaﬂLﬂm%m%gquWIﬂUﬂqif\]ﬂLﬂUﬂWTﬂuu’ﬂ]gﬁ]@QMﬂ’mN WU

< o

nakazanen1pdmsunsaniiufanislunngduuy liAansdinanasdudnuuzues
< a 4

ANV I B UURNILAY (Conventional Form of Commerce) ©3an15nW1alwddrannsating

(Electronic Form of Commerce) FandanAuduUNa1aEAULANNIARINANIALU Y

17
1 A

daasuliminnisdindulaniagsia (Business Decision) NIN88 UUNUFIUVDINITHINITUN

U

Reoulumuasegiaegrswnasauinniinisandulasiiunisegilasgraniiaiis e

YV a =

Uszlawulun1snaniagan1sinsene suasanaitdsn1enusenauianistulssunnuas

Y

anunN1salReNuINIsENSTSE SN AL NIATY

4.2.2.2 vanaudUszansaw (Efficiency)

Ottawa Taxation Framework Condition 19119058 UN15AA15047
d' % [ (v =1 a a 2 [ o‘c{' o [ < = gj ¥
NI UNANANUTUSEANSANIAN ndnnaus Rz TH UL AUNIBTUAITILA B

Id [ el Y a J Y o [ < N o v YA =]
Wunaninauannelimnaniseanlgatelunisgissuaznsinnun8dmsudidoniduas

Y

> OECD (2015), “OECD/G20 Base Erosion and Profit Shifting Project: Addressing
the Tax Challenges of the Digital Economy, Action 1 - 2015 Final Report,” p.17, Accessed May 1,
2016, http://dx.doi.org/10.1787/9789264241046-en
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wisnuiiieidesdosfigainfieeinled tielinisdaiuaitilulusgraduen wagll

Aeliinnszungdengunnauivanasduasduguassasonsfiuas nsnaulasygia

4.2.2.3 vananunduaunazidnladne (Certainty and Simplicity)

Ottawa Taxation Framework Condition la313an50un15#ia1sauni
Neadestundnanuuwiveusandilaiglidn winnasinazidanldlunsdmiunigidunls
gfipnudaauwazitnlalading teliidunigainisoniamifanisennsd naenau
MYUALAT 401U kagdIiMIdrseangdmiunmsvihgsnssusine it Beavdamaliiidy

= v A v 1Y) o Ay Yo Y A U v & D
MauTalsTauMsAunuliigidesiun1strseadladimi snvedalunisande
TaudseningideniBuasniisnuianunsierniaduainanudilalundninausinig

FonAun1enlinsaiu

4.2.2.4 ianAaNuiUszansnawnaziusssy (Effectiveness and Fairness)

Ottawa Taxation Framework Condition 19114058 Un15R215U N
WNetaeiunanamuiusyansuanazidusssuliin vaninuginaziiunldlunisdaunisiu
[~4 [ &l ) v 1 a A ¥ (Y] < A 1 a

A T UNANLNUN N ALY LANU8 U NI TBIE U TAIALAUNELA LU UTZ U ULAZ TR
Wgan uenaninaninasifinanasazigyinndaminisuilnig (Tax Evasion) wagnis

AE9NE (Tax Avoidance) H31UIUAALDYAINIE

4.2.2.5 viananudiavigu (Flexibility)

Ottawa Taxation Framework Condition 19314n150UN15H3158419
NeadesiunananuBangulin ndnnarinasihunldlunisdafuadduasiinnudanguy
wazanusadrluusuldladuaniunisalivainvany ielvmdninaeinenaniaiuivade

udodiauinisvesnalulaguaznisiinisasuediave laglidndusesinisudile

WasuwlasmdninaueinIsasAuNSUasauiuly
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4.2.3 YoldusuuzYas OECD WNganunIsHaIsaan1ulsznaunisaas

vdndiliins@nvisenunisfnwiuagdolausuuzyes OECD
AeaduunsnislesiunisfanseugiuniSuaznisarsleudilsvesfianis (2015 Final
Report for OECD/G20 Base Erosion and Profit Shifting Project) 7l OECD lovnismeunsd
assruiloiieunatau a.a. 2015 fdsunuin feauiifeidedlasnssiuiiagminig

Yaa

FoAunERuldlayanannmsliinsuszananauuuaandueauisnisUssinaigi deu
ynsfnwiegil 2 atiu nanafe seewlushded 1 Aeafuinasnisuiladgmnsdauio
AFATosunTUsEnougsAalugaiianea (Action 1: Addressing the Tax Challenges
of the Digital Economy) uarsesuluhdedl 7 ieafusiasmstlestunisdssnisiiniu
Vo9aNIUUTENBUNIT0135 (Action 7: Preventing the Artificial Avoidance of Permanent

Establishment Status)

Tusrsemsiaded 1 u OECD 1deBunedn wdsmandl OECD 1évnis
dsnnufniuainmienusigianiads uazenvuinlan Useneufunisdudunis
Anwdamadendieg izt ldduninsnisuiladgmnissafunfiietestunig
Usgnoauginalugafidnea (Digital Economy) aveldndnnisues Ottawa Taxation
Framework Condition fsfildnanluudanudt madendniluajiignauedumdusinasu

nadenifesn1shaiinsiasunlamdninasiuazansgIunsianuaSkulasening

' '
= U = 4 o

Uszinregeiifoezdrandsdsdianududuniazdosnudunisdneanudulild nasnau
Y Y A A R va v v XA = v ' ~ X |
dofuazdaidefenaindulniuuinninididensu esndeiaueasiaigniaustusndiu
Tngdwnsivavideangatuveuiwalagismsdaiun@ndaiau Jevildwatequssmadll
anunakazlidulalunaninauemiaisnaanarintadn  Tudud OECD Fadnaulanazlal
muuanasnstaiiendledymnsdaiuagnnedesiunisusznevgsialugafinea
dﬁf I (Y] a [ v 1 cl' ) Ly d'

Julunisiang lngagerdeiisnnsnisdesiuludusiiegigndnauelilusenuatuau
19U 5189UNLINVLINTNITUBINUNITLABINITNATUVBIANIUUTENDUNITAN IS MR BN

7 inlalunmsuAdymasnanunu®

P99 LANANTUIINTIWINUTIVON 7 92U OECD UUDLEUBWULT

d' v Y] a A a &£ .
WWeatesiunsuilatymnisnanidesnisineluvesaaiulsenaun1sans (Preventing the

** OECD (2015), supra note 33, p.148.
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Artificial Avoidance of Permanent Establishment Status) fia@1s150tu1uUssyndldiiie
whlatgminisdmiun$iiuladfyanaainn1sliuinisuszuiananuunaIIneIuI ey
aUszinalinatedsznis Ingaiunsaagusvazidunvesdetaueiiiendasdnanila

famaluil®

v = o/ a a g
4.2.3.1 ‘UE]LﬁuaLL‘I.JSLﬂEJ’3ﬂ‘U{]m"ﬁﬂﬂﬂitaﬂ\iﬂ']il,ﬂﬂﬂlu“ua\?ﬁﬂ 1UUILNIUNIS

I v ]
S

a195laen15uaInedanasBuludssinawnasiulivaznagnsduqnidnvausiiuas
vAen U (Artificial avoidance of PE status through commissionaire arrangements

and similar strategies)

(1) anwazvaslyninsaiussnsninarsdululssinauwnaadula

(commissionaire arrangements)

Tus1g91ufInay OECD 195 UNgAINUNUIEYDINTITHAIH

mnaaduluusemeunasiuld (commissionaire arrangements) Lilvivsngaudia sukuy

[

YaagInanigusEneunisiusausmaneauamseliusnslusssgriainuimnasgseglusy

Y EX

U Taglrdinanesanaa i un1sueauAus o liUs N1 IULILUDIR UL weluAuTuas

14

wandumsanfiunistugiuedumuvesiusznaunisluiaUsanadadudivesdusvsor

54

Tiusnsiiuiassandugnsuanudedunasiavuiionniatuannisuseneuianisve

AuAsalIUSN15AINETD

a 1 %

ANSALNUSSAIRNIUAINA19lUANWIEAINAIIAINALY

]

AusznaumsludsUsemaaunsavedumnseliuinisungnanlusyignilalaglifianiy

Usgneunsamaiatu warlidondenSiulddmiumsneaudmielfuinsunsgiandn
wiogdla esanidenlunsiiniuresaniulsznaunisasussianiaunu (Agent P.E)
AelawiiuvaydygyIn18deu 4o 5(5) $rfousiiisansdidunsielfinduaniuegn
Lﬂf]uwwﬂﬁ[,ummaw:iﬂimaumﬂu@iwﬂismﬂwhﬁgu wilviguszneunislusinsseina

A41115091F8909L1IAINaUNITNANLALINISIANTUVBIADIUUTENOUNITANISUSLLAN

'
a

fiauni (Agent P.E) lasasnisunlateninuauisusenisdelalaanssdfyasdygn

** OECD (2015), “OECD/G20 Base Erosion and Profit Shifting Project: Preventing
the Artificial Avoidance of Permanent Establishment Status, Action 7 - 2015 Final Report,” p.9 -
44, Accessed May 1, 2016, http://dx.doi.org/10.1787/9789264241220-en
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ANSUTLNAMNTIY
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Y
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gandinarsilifugnanierilidygdenaniladi nagniuguseneunislusieusemea
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aanna1ludedy guszneunisludisdseinadeaiunsaninideenisiinuvesanny
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WeaN1393917en MuALazReuluuiadyy LadTdnan1siasienailiazluazdnii
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o/ é’ 1 [ =2 ra - - a é’ U 1 a ¥ 1
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@) wuamewitvlgyninisideanisiinduvesaarudsznaunis
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aednuuzvoelyninisiaenisiinluresdniulsenaunis
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AUszimadulnfigsziu deudaiduganiziien (Nexus) Ausgunasdulanunnwediazyinln
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minansenaniesiluaniuusenaunisnnslusgurasdulavessusenaun1sainsusenanas
Guwadinansldanfiufanssudenaniugusdwmuindudaszaindusenaunisinasene

U

a I Y a a d%’

wasdunsatvayuuloviglunisunlelyminisidesnisiintu
YBIANIUUITNBUNIIANITAINGTY OFECD Faauelriinisuiluwivuvaydygyingdauves
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Commentary) lnefinsivasuntasiudunduasyédrayasilanelul
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p) iuaga amsunisliuinslegdamnoiu
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CHANGES TO FPARAGRAFHEY 5 AND & OF ARTICIE §

Fevloce paragrepfs 5 and O of bhcle 5 by the following changes 1o e axasting
text of ficle 5 appeay in Bold itahies for addiiovs and sithetueasly fov delations )
A, Nn:-tmﬂ:wta.tﬂu'g the provisioes of pamagtaphs 1 and 2 & mbjfﬂt o the
p?"ﬂ'l-'mﬂ?‘E ﬂfpm'@mp."-z iwha:te a person —odher-h =eaT R dep s
el Eamp e — 13 a-:tlrg zn a Cbnzrmnng S:fa:fe n:-nbeha]f-:rf'

anerltezpnsea::ﬂ 3= 1 o ‘o ] RISIENC A maa a1t la-a

#a—emehde—eaﬁae&. n :i:'mg ] anhmdﬁj .:mcfu.:fes mn!rmchr, oF anhnmﬂy
plaps the panaipd role leading 1o the comclusion of contracts that ae routnely
concluded withoet material modficahon by the enterprise, and these conlyacts ae

i} in the name of the exterprise, o

B for the ransgfer af the ownership of, or for the granting of the Rght to wse,
properip owned by that enterprize or that the enterprise has the nght to wse,

a¥

a) Fow the provision of services By that enterpmize,

that enterprise shall be desrned to have a permanent establishment in that State in
respect of arpr activibies wlich that pers::cn undertakes for the enterpnse, unless the
activities of such peson awe hnated to those mertiored m paragraph 4 wloch, of
exercised throagh a fired place of business, would not make tlos fived place of
business a permanent es tab hishimert under the provisions of that paragraph.

&) Paragraph 5 zhall not applp where the person aching in @ Contrachng State
on behalf af an enterprise of the cther Contrachng State carnes on Reaness
in the firstmentoned State as an independent agent and acts for the
enterprize 1 the ordrnary ecirse of thar business. Where however, a
persam acks excluswely or almost exclusively on behalf of one o »wre
enteyprises o which it is alosely related, that peveom shall not be conndered
to Be an independent arent within the meanming of this pavagraph with
respectto any sich entemIse.

B) For the muoposes af this Afcle, @ persom 15 clocely related to an enterprise
if, Based on all the relevat facts and arcenstances, one has contral of the
other or Both are under the contal af the sone persons o enterprises. In
amy ease, & person shall be eansideved 1o be closely related to an enterpise
if e persesses dvectly ar indyectly more than S8 per cent of the bengficial
interestin the other [or, 0 the case of a company wmore than 50per cent of

' OECD (2015), supra note 106, p.16 - 27.
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the agmregae vate and value of the compan’s shares o af the beneficaal
SUIN Interect 0 the comnpany) or if anothey persan poscesses drectly o
ndirectiy mew e than 50 per cent of the benefimal interest (ov, 0 the oose af
g aampa, Bxve than 50 per cent of the agqrerae vote and value of the
comnpany s shaves or of the Beneficial equity interest in the canpany) in the
persam and the enterprise.

FProposed changes 1o the Cowpnentary on dhele 5

Feplace paragrapls 5110 39 of the Commartery on Arficle 5 By the following
chapes to the exstng text of the Commartary appear in bold ialics fov

addiions and shakethrarsk for deletions )
FPavagraph §

31, Tti1s a generally accepted principle that an emterpnse shoald be treated as
having a pentanent establishient in a State o there 15 urder certain condiboms
a persan achng for it, even though the enteprise may not have a fived place of
business n that 5 tate witlon the meanine of patagraphs 1 amd 2. This provision
mmterds to gve that State the mght to tar i such cawes. Thos paragmph s
stpulates the corndiiors under wlich an emerprise s deemed to have a
pe:rmaneni ﬁtabhshne:ﬁ mre5pect n:-f'a.u].r a:hﬂt_l.rnf'a pe:sn:m a-:tl.tg ﬂ:-r it. %&

332, Persons whose actwbes may cweate a permarent establishment for the
enterprise are se-ealled-dependest-amerts—ta—petsors, whether or not enplovees
of the enterpeise, who cot on Behalf of the enterprize and aw not doing so 1 the
cowrse of earrping on g Bemness ar an mwdeperdent agents fallns under
patagraph 6. Such persors may be either indraduals or compares and need not
be residents of, nor have a place of business m, the State inwhich they act for the
enterprise. It would not have been m the nterest of mternational econcmme
relahces to prowvide that Heesvstibensres—ed—anr-depandart-parrsst—rny peraom
underiziong qchnfies on behalf of the enterprise woild lead to a permarent
estabhsluvent for the erterprise. Such teatmentis tobe linuted to pess s who in
vier of the—saopeodtheir mithesibrarthe matwe of their actvity volve the
enterprise to a parbmular extent in business actwvities n the State concerred.
Therefore, patagraphs moceeds on the basis that only pesomws hafbireaily
concluding contracts that are n the nawe of the enterprise o that are o be
rerormed By the erterprize, or habtually plapng the principal role leadng 1o
the comelunion of such eombracts which are rouhnely comaiuded witheut
matenal madFicaion By the enternprise, hamre—the—mthesibr 4o—aonalade
ecarant—can lead to a permarent establishment for the erterpns esnasdainns
them In such a case the peson'’s achions on behalf of the enterprise, since ey
resudt in the conclusion of sueh contracts and go bepond the mere promoion o
advertiang, are suifcent o conclude that lfﬁ—iu-ﬂimi—aaﬂaaaﬁr—ta—bmd—ﬂle
enterprise’s parbeipatesien-in athe business achvity in the State corcemed. The
use of the tern “permanert establishirernt™ mn ths context presupposes, of course,
that the condusion of emracts By that peson or & a Erect result of :r."-ze

gefioms of that person, walesase-af flacathaabrtalies place repeatedly and not

metely in 1solated cases.
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321 Forparagraph 5to aply all the following condifions must be met:
—  apersom acks i a Lontrachng State on behalf of an enterprise;

— in dang so, hat person habiteally comecludes contracts, or hakbtrually
Playe the prncipal role leadng to the conclesion of contracts that o
rounnely eomeluded withae matenal modificahon By the enterprise,
and

—  these contracts @e ather n the nawy of the enterprise o for the
rangfer of the ownership of, o for the oranting of the night o wse
praperty ouned By that enterprise ov that the entergrise has the nght o
wre o for the prowsion of serwees By that enterpwise,

322 FEven if these eemulifions e met however, paragraph 5 will not apply if
the aohmies performed By the persem on behalf of the enterprise @e covered By
the independent qrert excepfion of paoagraph 6 o @e hntted to achvifies
mentoned 1 paragraph 4 which, if exercred through a fived place oF
bunness, wonld be deemed not 1o create @ permanent estabiichment. This Iast
exceyiom 1r explaned By the Fact that since by wirtwe of paragraph 4 the
mantenaee of @ fxad place of Reaness solely for the purposes af preparator)
oF aumBary activities is deamed R 1o consfinute @ pemnanent etablishwent, a
Persom whase achniRes are resticted 10 such purposes should not oreate a
permanent establhishyment ather. Where, for exanplk, a person acks solely = a
bumr agent far @ enterprise and, m domg =0, habiieally comeludes purchose
comtracts 11 the none of that enterprise, pavasraph Swill nat apply even iF tha
pevsom i mat independent of the enterprisze as lomg a5 much achvilies o
Preparaiary o geallar) (Tee paragraph 22 5 above)

323 Apersom i achng i @ Comrachng Siate on behalf of an enterprize when
that person mpalves the enterprse o @ poiculo extent 0 ResIness aoiuhes 1
the State comeerned This will Be the case, for exanple, where @ agent acks for
g prinepa, where @ pormer aocts for @ pavimership, where a drector acts for a
company o where an enplopee acts for an employer. A persom cannot be said
o Be aohng on behalf af an enterprre IF the enterprize 1= not directly o
indirectly gffected By the acfiom performed by that persom. Az indicated in
paragraph 32 the persan acting on behalf of an enterprize can be a eompanyy;
n that case the ashens of the enplopeer and drectors of that eompany @e
comsidered Bgether fov the mopose of deternaning whethey ond to what extent
that comnpany acts on behalf of the ertterprise.

324 The phrase "eomcludes contract™ focusses om siiaions where, wnder
the relevant law governing contracts, a conbract 5 eonsdered to haw Been
comeluded By a person. A comtract map be conduded without @ active
negoRaien of the terwe of that compract; this wewld be the case, For exanple
where the relevant law provides that @ comtract s caneluded by reason of a
persom aecephng on behalf of an enterprise, the affer made &y a third porty to
enter inte a standard contract with that enterprie. Aka g contrast mayp, under
the relevant law, be conckided in @ State even if that comtract is signed outside
that State; where, for exangle the condusion of a contract results from the
gocetance B a persem achng on behalf of an enterprise, of an affer o enter
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e @ comract made By g third paty, i does nat matter that the contyact 1=
Roned outnde tha State. T addhon, a person # ho negoiaes 1 a State all
elements and detnils of @ eompract 1n a wap Bndng on e enterprise can be
sad o conclude the contract 1n that State even if that eontract 15 signed By
GRGthey persam qubnide that State,

325 The phrase "or habitually plaie the principal role leading to the
conclesion of comtracts that are rouRnel) concleded withouwr maena
madficahon By the enterprize” iz aied at akiaions where the comelunnon of 2
contract drectly results From the achows that the person perforne n a
Contrachng Sate on behalf of the enterprise even thewg b, under the relevant
law, the eompact = not concluded by that persem in tha State. Whilst the
phrase “conclider contracts™ prowdes a relanvely well-inown test based on
contract law, 1 was found necessay to supplement that test with a test fooesing
on substanfee acivites talting place 1n one Sihae in order to address cases
where the conclhision of contracts is elearly the drect result of these achviies
althoer b the welevant wles af contrast law prowde that the eomelunion of the
contract talter place ouiside that Stak. The phrase must e mnterpreted n the
gkt of the dgect and purpose of paragraph 4 which is ko cover oases where
the ashmRes et @ Persom eXerolses N g Skate are mtended 1o reswlt in the
reguley comelusion of eomracts 10 be perfomed B a foragn enterprize, 1.e.
where that person acts o the sales foree of the exterprise. The wincipal role
leading to the comelusion of the comtract will therefore hpically be associated
with the achons of the percon who comineed the third partiy o entey 0 a
contyact with the enterywize. The phrase thevefove applies wheve, for exangle, a
persom soheits and receives (But does not fornmlly finalise) orders which ove
sent Srectly to g warehoee from which goods belmaing 1o the enterprize o¢
debwered and where the enterprise rouhnely approves these ransachons, I
does not appiy, however, where a person pevel) promotes and marlets goods o
FEFWCES oF a ERNIEYPRISE 1N a way that does nat divectly result in the conclision
of contact. Where, for exanple, representatives of a phomacculod
enterpnise aohvely prowvacte Sugs prodiced By that enterpise by contachng
doctors that subrequently presenbe these drugs, that marieing achvity does
not drectly remult In the conclunon of contracts between the doctors and the
enterprice so that the paragraph does nat apply even though the sales of these
drgs e amuafieantly perease ar a remelt of that sarlehng achviy.

326 The following iz ancther exanple that lustrates the agplieahon of
pavamraph 5 ECO a conpay venderst of Shate F, & Rites wious products
and services worldw ide thraurh ity websites, SC0 a company resident of Shate
5 ir g whallp-owned subsidarp of RCO 50O enplopees send emals, male
telephone ozlls ta or it loge orgaisaions 10 arder 1o convinee them to buy
RO prafucts and services and ave theyefove responnible for large acoounts
n State 5; SCOYs emplowees, whore renmineraion s parialy based on the
revenues derived By RCO fram the holders of these accounts, wse thelr
relaionshap building sinils to &y o ownepate the needs of these avoount
holders and to comvince them to acqeive the products and services gffered by
RC0 When ane of these acocunt holders = persuaded By an enplopee of SC0
to morehase @ gven quanhty of goods o servres, the employee indicates the
price that will be papable fov that quaniiy, mdiodes that @ comtract must be
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concluded anBne with ECD before the goods ov services can be prowded by
RCD and explans the standard tewnes of RCCs contraces, neluding the fixed
price shucture wsed By RCC which the employee is not authoized to modfyp.
The aecount holder subsequentlp comeludes that contrart anline for the
quantity discwssed with SCOYs enplojee and in accordance with the price
shruckere presented By that emplopee. In this exanple, 500 s enplopess playp
the prineipal role leading to the conclusnion of the contract between the aoooent
holder and EC0D and such contracts are roulnely eomoleded without material
madification By the enterprise. The faot that 500 s enplopees camnot vy e
terms of the contracts does nat mean that the comclunion of the comtracts 1= net
the @rect resuelt af the achwmhes that they perform on behalf of the enterimise,
gonwnemg the aocount holder o accept these standavd teyms bewng the erueial
element leading to the conclusion of the comtyacts between the account holder
and RCO

327 The wordng of subpararraphs a) &) and o) ensures that paragraph 5
apples not only to conpracts that create nights and abligafons that e legally
enfoveeable Between the enterprize o Behalf of which the persom 1z aohing and
the third parfies with which these contracts @e con duded b also to contracts
that create obligations that will effechively Be performed By suwch enterpeise
rather than By the persem eonrackeally oblized 1o do z0.

3208 A nped case covered By these smubpaoramraphs it where combracts ove
comeluded with clients by an agent, a paomer o an enplopes of @1 enteyvise
50 o to ereate legally enforceable nghts and obhigations between the enterpvise
and these chients. These subparagraphs also cover cases where the contracts
comeluded By a persem whe aots on behalf of an enterprize do nat legally dind
that enterprise 1o the thivd paoties with which these eomtracts ave eoneluded Rt
are combracts for the pansfer of the ownership of, or for the granfing of the
nght to wse, property owned By that enterprize ov that the entenpmise har the
nght to wse, o fov the poveion of serwces By that entorpvice A hpical
exanple wadd be the comtracts that @ “commassionnare” would eomelude with
third parfies uRdey @ comPRISSIONR@YE TYENTement With a foreagn enterpvise
Purswant o which that ecomnnissionnaire would act on behalf of the enterprise
butin deng sa would conelude 11 it own none comtracts tha do nat creae
rights and abligahons that are legally enforeeable Between the foreimn
entergvise and the thivd parfies even thaugh e results of the @rvangenent
between the comenissionnare and the foraign enterprise would be such that the
Forarn enterprise wedlld divectly ransfer 1o these third paties the ownership o
wre of properl that it owns o has the nghtto wse.

329 Thereference to contracts “in the nane of" in subpaoagraph a) does nat
restrictthe application af the subparagraph 1o corntracts that are Dtevally n the
nawe of the enterprise; it map apply, for exanple to certain sikuahions where
the nane af the enteryrise i5 undisalosed In @ writen conract,

3218 The erucial condiion for the applicaion of subyaorarraphs b) and o) is
that the persom whe habitially coneludes the contracts, or habihually plays the
principal yole leading to the conclusiom of the eompracts that ave rounnelp
com oluded withowt material modfieahon By the enternprise is achng on behalf
of an enterprise 1in sueh @ w3y that the parts of the cantracts that relate 1o the
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ransfer of the ownership or wse of property, o the provision of services, will
be werfrnwed By the enterprise o opposed 1o the werson that acts om the
enterprize = behalf

32 11 For the purposes of subparagraph Bl it does not matter whether or net
the relevant praperty existed or was owned by the enterpvse o the ime of the
conclusion of the contracts between the pevson who aots fov the exterprize and
the third paoiies. For examnple, a person achng an behalf of an enterprise muight
well zell propertpy thar the enterprize will subsequently produce Befove
delivering it @rectly to the customers. Also, the reference to “properip™ covers

any Hpe of taagible or intanmble property.

3212 The aases to which paragraph 5 apples nzet be dshinguished fFrom
ARaians where @ persem concludes contracts am 15 own behalf and, in order
o perform the aﬁzgmam deriming from these combracts, obtans goods o
seFmees frawn othey enterprises oF arranges for ather e:rz:re:rp:ruer to delver such
Foods oF sevmees. In there cases, the persom 1= not achng “on behalf™ of thece
othey enterpwrizes and the contracts concluded By the person are neither in the
name of these enterpwises nev Jor the ansfer to thivd paries of the ownership
oF wse of praperip Haat these exterprises own o have the right 1o wse or for the
provinion of sertices By these .-.:'?er'r entermices. Where for exanwls a
COMPaR) acts aF @ dsiiidor of products 10 @ parfcwle marliet and, n domg
o, =ells fo customers products that it BRys fram an enterprise (including an
aoaated exterprize) 1t iz neither achng on behalf of that enterprise nov
selling propevty that i owned by that enterpwise since the praperty that is sold
10 the cuskeners 15 owned By the &smiletor. This wodd /i1 be the case iF that
dishibuter acted & asovalled "lowrel dismibitor” (and not, for example, as
an arent) but anly If the ransfer of the Rtle to property sald By that “low sk
distibutey passed from the enterprize to the dsmbuter and from the
dishibuter o the customer (regardiess of how long the dismibutor would hald
ntle 1 the product sold) so that the distbuter would derive a prafit from the
sale ar oppeced 10 @ renneratom 1 the Ffovm, for example, of @ eamnassion.

33, The ssthentriocoebidecortracts referrad o in poragraph 5 smastoover
contracts relabing to opemboms which comwsttate the busimess proper of the

enterprise. It woild be melevant, for nstance, iff the peson had—sathesstra
conchuded e#g:iaymn:f comtrasts aﬂg&ge—ea@ajﬂeeﬁ—fnr the enterpise to assist
that PE‘I:‘SDI'lﬁ actvity for the emerprise or if the person weke—msthesised 4o
corchided, 1 the name of the emerprise, sinular comrack relafing to imbernal
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operatows only. Mowower whether or not o te—sathentr has—e-bepersom
habitnally espesmiced vonadudes comtracts or halireally plaps the principal role

leading to the condusion of contracts that are rautnely comeluded witheret
material madfleahon by the enterprisze wthe—otheritateshonld be detemmned

on tha baﬂs nf tha cn:-:muercml ]:Eal'l.h.EE Df' tha s1tua1:u:-11. ﬂ—pe-:se-n—wﬂe—ls-

reprecentabon— e mew £'Eu:’r._,—1=E|'.=.r-e-'.=na--1L that a persom has attended or even
participated m negohaborns mma Stabe betareen an enterpise and a clhent wrill not
be maufficient, by itself, to conchide that the persomn has exermsed an-that State an
mathesabrdo—corchidal conbacts o plaped the primapal role leading 1o the
comclenam of combracts that are rouhnely concluded without material
madification By the enterprise—nthe—rame—of theextagaace, The fact that a
person has atterded oreven parbeipated insuch regobatons could, hoerever, be
a relevart fictor in determmmne the excact funchors pefnnt'ed 1:-].? 'Lhat persn:vn on
behalf of the ertte:pnse riae_—har am: B 1 =l

331 The requirenent that an agent nust “habibaally™ e&emﬁe—aq—aa&mt_-ﬁha
cotichide conbacts o play the pincipal role leadng to the comelusion of

contracts that are yreuhmely concluded withowt maternial mod feation &y the
enterprize veflects the underbyine punciple n Arbcle 5 that the presence wiluch
an emnberprlse malmtairts M a Conbachng State should be more than merely
tramsitory if the emerpise 15 to be regarded as mabtaiming a pennanent
establislovent amd tlms a taxable presence, in that State. The ertert and
f'xequen:].r of achwvity necessary to corchide that the azert 15 “habimally
eperaisie’ ammelndng comiracts or plaping the pnapal yole leading 1o the
comalusiom of conpracts that are roulnely conciuded witheout material

modfleahon By the enterprise sonbassbng-arthesbrrill deperd on the natare of
the comtracts and the busivess of the punmpal. It 15 not possible to lay doarn a
precise frequency test. Horetheless, the same sorbs of factors comsiderd in
paragraph &wonld be relevantin malong that detentnination

34, Wher the requrements set oat in paragraph5 are met a pennanent
establislment of the emerprise exasts o the extert that the peson acts for the
latter, i & 1ot only to the extent that sich a person ememise—the—mthesbr i
conchides conbracts o plaps the pramapal role leafing o the condusion of
combracts that are roulnely comcleded withowt material madificaton &y the

enternpyise arthewene-odtheexlorpaica

35 Under patagraph 5 only those persons who mest the spemific condibons
may create a perrmarent establishrrent; all other persoms are exchided. It shoald
be borme m nond, howrever, that patagraph 5 sinply provides an alternative test
ofwlhether an enterpnse has a permmarent establishimert in a State. If it can be
shoarn that the ermterpyise has a pennanert establis lovert withun the meamne of
paragraphs 1 and 2 (mabject to the provisions of paragraph 4, 1t 15 not recessary
to shoar that the person in chargze 15 ore whowould fall urder patagraph 5.
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351 Whist ome effect of paoragraph 5wl fpically be that the nights and
gbligaims resuling fFon the contracts 1o w hich the paraoraph refers wll be
allooated to the permanent establishment veculing from the pavagraph Fee
pavagraph 21 of the Compentary an Ariele 7 11 s imporiant to nate that this
does not mean that the ertive prafits vesuwling from the perfomance of these
contracts should be atrilkied to the permanent establishment The
detanunahon of the profits attributable 1o a permanent estabhshment vesulnng
Fromm the apphicaion of parggraph 5 will be governed by the wules of Anele 75
clearly this will requive that activifies paforned by other enterprizes and &y
the rest of the enterprize to which the permanerg establiclonent belongs be
properiy renmnerated so that the prafits o be aibuted 1o the permaent
establishmment in acoovdance wah Awiicle 7 o anlp those that the permanent
establichment would have derived iF 2 were a sepaate and ndependen:
enterprise perfovming the achvifies that paovagraph 5 amibutes o that
permanent establishment.

FPayaoyaph &
36, Wher an EI:'I.tEIP]‘.‘ISE of a Cn:-rdra:h.tm; State camies on busiress dealings
thcnzh & beclee ; - independent

shabas qoent c.zr?jlz:rzg on .Elzmm'ﬁ by mch 1t -:a::m:-t be ta}:ed mn the cther
Comntractns State inrespactof those dealings if the azert 15 achng in the ordinary
course of kasthet bsiness (see parazzaph 32 above). Althassbh it ctaad s dosercan
that—The achiiies of mach an agert, whe mpreserntsing a sepamte and
independent enterprise, eametacnshitea-chould not result in !erﬁmfmg af a
penrla.nem estab lislenent of the f'-:r:mgn er:terpns

37 The exeephon of paragyaph 6 only gplies where a pevsom acts on behalf
af @i enterpRise N e oirse of cRVRRT oM @ BuSIness ar an ndependent
agent. It weeld therefore not aply where @ persem acts om behalf of an
enterprise 10 a dfferent capaaly, such as where an enplopee acks on behalf of
her enploper ov @ partier acts om behalf af a partmership. d: explaned n
paragraph 01 of the Comenentay an Afele 15 it ir sometines Sffcult 1o
detamune whether the servicesr rendered By an indimduadl comshhue
employment sexvices oF sevmces rendered by a sepoyate enternpwise and the
Fuidance m poragrapfe G2 to 828 of the Conpnentary on Avhcle 15 will be
relevant for thaet mopose. Where an indindud acts on behalf of an enterprise
in the course of earriing on his own business and not a5 an emplopee, however,
the gplicahen of pavagraph & will =1l raquive that the indindud do 0 ar an
independent arent; as expdained in paregraph 387 Blow, ths independent
stahes i Jess Dl i the achivifies of that indinidual e performed exelunively
oy almost exclusivelp on behalf of ome enterpise ov elosely velated enteryy ises.
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33, Whether 3 peson aoing o o agent i independent of the enterprise
repres ented depends on the extert of the cb ligations whuch ths person has vis-3-
vis the erterprise. Where the person’s conmrerdal actvibes for the enkerpeise ae
subjact to detaled pstmchors or to conprehensive conbrol by it such peson
carmot be regarded as imdependert of the enkerpeise. Another mpeortart oiterion
will be whether the ertrepreneurial nsk has to be bome by the peson or by the
erterprise the person wepresents. fn anp event, the last sentence of subparagraph
a) of paragraph & provides that in certan arcunstances a person shall not be
comsidered to Be an ndependent agent (see poragraphs 30.6 10 3811 Below )
F22-The folloaring corsidermtons shoald be borme m nond when deternmrons
whether an agent to whom that last sentence does nat apply may be corsidered
tobe mdependert.

381 Imselabes it shoald be noted that where

=

the last sentence af':ub.‘:umﬁrm;:'."-z a," af' poamraph & does not apply beemiee a
suwbnday does nat ot exclusively ov almost excluznvely for closely related
enterzvises, the contol wluch a parent conpany exetnises over its sub sidiary in
its capacity as shareholder 15 not relevant in a consideration of the dependernce o
otherarse of the mbsidiar_l.r in its capacity as an agemt for the parnt This 15
consistent with the mle in pa::ag;raph Tof Arh-:le 5 {see alzo pm’@r@h 3811

38,22 An mdeperdent agent will typacally be respormsible to lns punmpal for the
remults of lus work but not subject to sizgmficant conbol with respect to the
manner 1 winch that wod 5 carned oat. He wall not be sabject to detailed
mstuchons fom the panopal as to the conduct of the wozrl The fact that the
punapal = relans on the spemal slall ard Jmowledze of the azent 15 an
mndicaton of ind epend ence.

323 Linutations on the scale of tasiness which may be conducted by the agernt
cleatdy affect the scope of the agent™s mthonty. However such hinotabors are not
relevart to dependency wlich 15 dekrmuned by considerabon of the extent to
which the azent exercses feedom m the conduct of business on behalf of the
puncpalwithin the scope of the aathonty conferred b the agresrment.

32,45 It mar be a featire of the cpermtion of an azwement that an szent will
provide substartial dornmaton to a principal i conmection with the isiness
convdicted under the swerment. This 15 not in ikelf a2 mufficiert cntennon for
deternunahon that the azent 15 dependert unless the ifoemahon 15 provided m
the course of seeling approvral foen the prnecipal for the manmer mwhich the
business 15 to be conducted. The provision of wformaton wluch 5 sinply
mntended to ermmimwe the smooth mnmng of the agresmment and cortirmied zood
relahors with the praneipal 15 not asizn of deperndence.

38 5% Another factor to be corsidered in deterrmmng mmdependent statas 15 the
b er of principals represented by the agent. As mdicated in paragraph 38.7
independert statas 15 less hkely if the activibies of the agert are parformed wholly
or almost wholly on behalf of only one ernterpnse over the hfstime of the
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business or a long penod of tme. Howewer, tlis fact 5 mot by iself
deterrronatve. All the facts and mroumnstances nuast be taken mmto accoamt to
deternane whether the agemt™s achvibes comstbate an atomomors buasiness
conducted by hum inwrhich he bears 15k and weceives rewrard throagh the use of
his ermreprenenrial slalls and knowledze. Where an agert acts for a mnber of
puncipals in the ordinary course of hos business ard none of these 15 pred oo nart
i terns of the busivess camied on by the agert, deperdence may emst if the
puncipals act 1 corcert to combrol the acts of the agert in the comse of lus
business on their behalf’

38.6¢ An mmdependent agent Pessew— ot be said to act 1n the ordinary conxse
of fhedeanm it busines s r:.':su.::.iz w."-zen z:fpe;'jf'anm m::nwnes :f."-za:f T unrefa:re:f
to :ere E.'i:mness qf'.m @en 33l ! e 3 :

?&Eﬁ.‘&ﬂi—fb SO :r.l'-zm‘ aols @& a cﬁr:hﬂw _;F'.::Ir a2 number r.:l_;F' COMMPERIEs o
which it = nat cbselp rélated also qer as o arent for a closely related
enterprice, the achmines that the conpany undertales o a distibgar wall not
be eomnidered to be part of the achvifies that the conpay ear¥ies on m the
ordmary course of 15 Remness a5 an qrent and will therefove nat be relevant in
detamuining whether the company = independent From the closely related
enterprise on Behalf of which it iz aohing.

387 The last sentence of subpaagyraph al povides that a person = act
considered to Be an independent agent where the person acts exolusively o
almost exclusiwely for one o move enterprises 10 which it is closely related.
Tha las sextence does nat mean, however, that paragraph & will apply
automaieally where a persom aols For one o Bore entenmices o which that
persom = nat clasely relaed, Pavagraph © requives that the persom neet b
CaINg M @ Resiness as an independent agent and be aching in the ovdmary
gourse of that bunness, ndependent sthaves i less Rlely if the achvines of the
persem are performed whally o almost whally am Behalf of emly one enterpise
(v a group o entenwises that are closely velated o each other) over the
hfenny af that person’s Bemines o over a long period of hne. Where
however, a persom is aeing excusiwly for one enterprise, to which it 5 nat
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clozely related, for ashot pericod of Rew (7. at the beqinming of that pevson's
Business aperaRens) it = possible that paragraph 6 cowld apply. As indeated in
paragraph 304 qll the farts and circumstances would need to Be tallen o
aecount ta deternane whethey the persan’s aohmies comshfute the carring mm
af @ business ar @ depen dent aoent.

388 The lat sentence of suebpayagraph ) applies anlp where the person acts
Yexoleave ar almost exekinively® on Behalf of closely related enternprises. This
means that where the person’s aoiviies on behalf of enterprises o which 2 is
not closely related do not represent a sigmnificant part of that person’s Reaness,
that persem will nat qualif) & an ndependent agent. Where, for exanple, the
sales that @ agent eomeludes fov enterprises to which it ix nat closelp related
represent less than I8 pey cent of all the sales that it eomeludes @ an agent
geing fov ather enterprizes, that agent shauld b mewed @& achng “exclheively
or alrost exolusive ™ on Behalf of closely related enterprises.

389 Subparagraph B) explons the meaming of the concept of a “person
clozelyp related to an enterprize™ for the purpose of the Dhele. That concept is
1o be dshnmashed o the comeept of "arooiated entergrizes ™ which ir wsed
For the purpases of Ariele 2 although the two eoncepts overlap to @ certan
extent, thep are notintended 1o be equivalent.

3810 The first part of subporagraph B includes the general defimiion of "z
persam closelp relaed to an emtermase”. It prondes that o person is elaselp
related to an enterprise . based om all the relevant facks and ewreurmstances,
one has comtrol of the other or Both are under the contral of the sane pevsons
or enterprses. This general rele wenld cover, for exanple, sitiahons where a
PEFsom o eI controls an enterprize By virkie of @ speaal @rangenent
that allows that persem o exercise Hghts that are spnilar to these that it wenld
hold if it poesessed dwrectly or mdirectly more than 50 per cent of the bengficial
mterests 1 the entevmmase Acin st cases where the plural foe i wsed the
reference to the "sapw persons ov enterprises” o the end of the fixst sentence of
subparagraph B) covers cases where there 1= onlyp ome such person o
ERIEIEF IS,

3811 The second pat of subpararraph B provides tha the defimiiem of
“person closely related to an entererize” 5 qutonaically sansfied 1 certan
circunriaees. Under that second part @ person = considered to be alasely
related to an enterpwise Iif eithey one povsesses divectiy ov Indreatly move than
S0 per cent af the benchcial interests 1 the cthey or if @ thivd person possesses
direcsy or indrectly »awe than 50 per cent of the beneficial mterests in boath
the persem and the enterprize. In the cxse of @ eompan), tos condifion =
sahsfied where a persem holds divectly or indirectly move than 50 per cent of
the aggregate vote and value of the conpay’sshaves or of the Beneficial equaty
Interest in the eonpany.

30812 The wde in the last sentence of subpararaph a) and the faot that
subparagraph Bl covers sifuaions where one compoy) combrols or i controlled
By anather congay does net restict in @y way the seope of paragraph 7 of
Arnele 5 Ac exploned in paramaph 411 below, 1t 15 posn ble that @ sebeidiop
will aot om Behalf of it povent company 0 such a wap that the pavent will be
deemed to have a permaent establichyment under poagraph 5 that 1= the
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oase, @ subadary aoing excusvely or almest exclusively For s parent will be
unable to benefit freom the “independent aoent” exception af poraoraph 6
Thin, however, does nat puply thet the poent-mubsaioy relahonship
elimingtes the requayements of pavagraph 5 aod that such a relaonship cold
be sufficent in iseIf o eonalude that anyp af these ¥equirenynts are met,

39, bececcpding to the defimbeon of the temm “permanent estabhsloment™ an
Insurarce compatty of one State may be taed m the other 5tate onits irsurance
business, if'it has a fixed place of busivess witlin the meaning of paragraphl
orif it cames on busiress thioagh a person wathin the mearing of paragraph 5.
Zince agencles of forelsn mmmatance comparies s oetmes do not meet either of
the above repurements, it 15 concelvable that these comparmes do large-scale
business 1n a State withouat being taed in that State on their profits ansing from
mchbusiness. morder to chwvate this possibihity, vanoas cormeenbions conchided
by OECD menber coimtnes defore fmext update] inchide a provision wiluch
stpalates that msurance comparues of a State are deered to have a permmarent
establislement m the other State iff they collect prenmins in that other State
thioazh an aget established there — other than an agert who alvead v constbates
a pennanert establis lovent by virtae of patagraph 5 — or irsure nsks sitiated 1n
that terntory thiough ;uch an agert. The decsion as towhether cr not a provision
along these hines should be inchaded i a corvrention will depend on the factaal
and legal simation prevailing mm the Conbachye States comcerned. Also, the
changes ¥o paragraphs 5 and 6 made in Rext update] have adfressed somwe of
the coneerns that such a provision = mtended to address. Frequently, therfore,
such a provision will not be contenplated. In viewr of this fact, 1t did not seem
advisable to et a provision along these hines in the Model C onvertion
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AANUIN U

Yatauavas OECD lun1sudluwsivuuaydyainigdouade 5(4)"

MARTNG AL THE SUBFARAGRAFPHY OOF ART. i) SUSTECT T 4
*FREFARATORY OR AUETETA RY™ CONDITION

Faplace paragyaph & gf Dficle 5 by the following (changes 1o the existing text of

the povagraph gppea m bold aleos of addiion ond sedethroush for
daletionas )

4, Hoterithstandine the precedins provisiors of this Arbele the tenn
“pennarent establishimert™ shall be deered not to nchide:

gl the use of facilites sokly for the parpose of storage, display or
delivery of moods or merchardise belonging to the emterprise;

' OECD (2015), supra note 106, p.28 - 38.
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&) the mantenance of a stock of goods or merxhandise belonoing to the
erterpnse salely for the parpose of storage, display or delivery,

¢) the mantenance of a stock of goods o rn:ar:h.a:ﬂjse belonzing to the
emterpnse solely for the parpose of processine b v another exterpaise;

d) the manmtenance of a fxed place of business solely for the purpose of
mirhas mg goods or merchardise or of collecting nformaton, for the
emnterpnse,

¢] the manterance of a fied place of business solely for the purpose of
carrying on, for the ererprise, any other achwbrefapwepaatonror
il as ey,

A the mantenance of a fixed plame of busiress solely for any
n:u:nni:nuuhm of actvbes :mentu:nnai in mbparag;tapl*ﬁ r.:} t-:| s}

provided that such achwty or In the oaxe of subpaorograph §l, the overall
gefuty af the fixed place of Besiness, iz of @ preparatory or awaliary char acter.

Fevloce pavagraphs 21 1o 30 o the existing Conprertary on Article 5 (chanees
to the exdsting gxr of the Commentay appear in bald Rtalics of addiions and

Stlatipe i o del etions):

Faragraph 4
21, Tls paragraph hists a rmanber of business achvites wlich are treated as
excephoet tothe zereral defirnbon laid doarnin parazraph 1 and wluich axewed
when covied om throurh fived places of business, g nﬂrmﬁ'memﬁs‘r these
places to consinete permarent establs lnnen

Huenslrefoedalosathasiness T?ze_f'nafpm':r of the paragraph prondes that
these excephioms only ﬂppfjl z_;l" the histed ﬂ'ﬂnwnes .l'-zm'e a pre;:umm:rjl o
ﬂmﬂzﬂr}l character. Theaommmenfabie jese—aeH ot —theor o

:HtE—E—LHd—éa.H—e-}Ephe-}ﬂij—&e
E&&E—E—ﬁlﬂ&—m&&pﬂm—:ﬂﬂhﬂ&d—mﬂzme le]:npa.tag:taphﬂ} gpplies to Gy aohny
that iv not otherwise histed 11 the paragraph (ar long o that achwly Ao a
prepargory o @oaliary chaovacter) the @ovisions of the parasraph wlieh
actually amonnts to a gereral mstnichon of the scope of the definthon of
permanent ectablishonent contained 1 patagraph ] ard, when read with that
patagraph, provide a mowe selechve testsbywrluch to detentone what constihates
a permarent establislirent. To a considerdle degres, these provisions # hinnts
ﬂw&deﬁ.mh-:-nzn p@f@r@h I and E}EC]JJ.dE!' fiomits mther wade 5r_'n:upe armnh ey
e N N e : P Y
Fﬁa&d—pl&ee—ef—bw—ue&ﬁ—ﬁxed ;::'Em::es .-.:'_;F' Eﬂzﬁznﬁs whzch. bemwe the E'zmness
geluRes exerased through these places @e merely preporaory or aunbary,
shoald not be treated as permmarert estabhslovents. It 15 wcogmsed that such a
place of business may well contubute to the produchvity of the emterprise, but
the services it perfoens are so remote from the achial walisation of profits that it
15 diffimlt to allocate arye profit to the fied place of business in queston. fthe
last two senterwes and the last pat of the preceding one have Been moved fom

paragraph 23 o His poragraphf Moreower subparagraphf) provides that
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corbinatiors of actvtes mentoned in subparasiapks al to ) m the same fied
place of basiness shall be deered not tobe a permarert establishimert, sebjest o
the comdifiony, expressed i the fina pat of the poragraph, presadedthat the
overall achvity of the fored place of busiress wmling fom this conbinabon 15
of a preparatory or aaliary character. Tlois the provisions of paragraph 4 ae
desizred to prevent an enterpnse of one S tate frombeing taxed 1n the other 5 tate;
if it onfy carnes on sdhat-othexsdade- actvities of a pawly preparatory or
arxiliary character in that State. The prowisnions of pavagraph 41 (Fee Below)
complenent that pincipk &y ensuring that the pepoaory o ooy
character af aehmies earied on at a fixed place of Besiness st Be viewed 1n
the laoht of athey aehvihes that conshiute conplamentay funchoms tha oe
pat of a echenive buaness and which the savwe enterprize o alosely related
ERISYEFITES aarT) on 11 the same Shate.

21134 It 15 often diffimlt to distnguish betaeen activities which have a
prEparatory or azalbary character and those wlich have not. The decisive
criterion 15 whether or not the actwity of the fixned place of business m itself
forme anessental and sizmficant part of the actvity of the erterprise &= awhole.
Eachmdivmidual case wall have tobe exanined on its cwm merits. In aryr o, a
fired place of business whose genetal pirpose 15 ore which 15 Wdentical © the
general pupose of the whole enterprise; doss not exemise a preparatory or
apoliary activity.

212 dsa genera rule, @ achnty that has a preparatory character i= one that
i emried on n eomtenmiaion of the coviing on of wha conshiutes the
essenfal and signmificaat paovt of the ey of the enternprise ar a whole, See
G Preparatar) aohuty precedes another achmty if will offen be caoried om
duning a relafvely short pericd, the duralon of that period bang deternaned
By the natere o the cove achufies of the enterprize. This, howewr, will nat
alwaps be the case a8 it s possible ¥ o) on an achivily af @ miwen place for a
substantid peniad of Rew n prepoaion for aciuwbes that talie place
somewhere else. Where, for exanpie a conshuchon enlerprse bans i
emplopees af one place before these amplopees ave =emtto wovll ot ¥emote work
stes located in cthey countries, the panung that talies place o the firstlocaion
SonshRites @ preparakw) aohni for that enterprize. An achwty that has an
gwaliary charaster, on the other hand, generally corvesponds to an ashuny
that iz carried om to support, without being paot of, the essential and agnificat
pat .:','_;F'!er Gy of the entergmise a5 ¢ whole It iz unlikely that an gehnny
that requives 3@ signifleant propovion of the assets o amplopees of the
enterprice could be conndered ar hamng an oy character.

213 Subporagraphs q) to e) refer o achivities that @e caried on for the
enterprise ey, A perrmarent estab lishrrent—tvmsrssres w el d therefore exgsts if
such achwntes were performed on .E'e.i:zrzf_f' r.:'_;l".:':r."-ze:" en:rergxrﬁar ot the same ﬁa:e.:f
;::Ifaﬂe ﬂf&-ﬂﬂ?‘!é‘ e figeed = S LTEEL ey 1%

&d:"n’&i‘hﬁﬂ‘l}ﬂﬁ&i‘l!ff?!!‘f?}ﬂﬁjf :f."-za:f ?‘?‘E&!?‘Eﬂ!?‘!fcfm‘! .::_'r}".::e _;F'.:.'r the advertising of its
own prafucts or services wemr aso to engage in adverbising foem Belialf of

other enterprises af that locaion, #hat ofice woid be regarded a5 2 permanent
establis lmvent of the erterprise bywrluch it 1s manrdaired .
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22,  Subparasraph ) mlates esbrdetheaace invrkioh-anerterpaiceaaquirasthe
wse-ofto a fixed place of buaness constauied by facilibies wead by an enteryrise
for s tonng, displaying or delivenng its carn goods or werchandise. Fhether the
Zodwly avied on at such a place of Reaness has g wepaate) o @orlar
character will Bave 1o be determaned 1n the Doht of factors that wlede the
overall business aohnty of the en:@iﬂ':.#'ue. Where, fov example, @ enterpwise of
State B omaintans in Sate B oa very loge waehouse in which a significant
number of emplopees work for the man purpose of stoning and delivening
goods o ned by the enterpnise tha the enterprise sells mline 1o customers 1
State b, paragraph F wll nat applp o that warehmese snce the stovare and
delvery achwnfics that are performed thy g b that warehowse, which represents
an important aset and requires a number of employees, conshifute an essenial
p@t of the enterprise’s saleibsilriion E:'i:mness amf .::.Tr;' not anve, :r.l'-z ere_f'.:v'e:. a
pre;:umm:rjl ar .im:fzmjl .:anmc:rer Erh st 1 : d

221 Subpoarraph a) weeld cover, for mstamee, o bonded warehouse with
speaid gar faoilifies that an exporter af fredt from one Siate mankons in
ancther Shate for the sodle porpose of stoving Fruit in a controlled envirorenent
duning the custom cdearanee pracess 0 that other State. It wewld also cover a
Fixed place of business that an enterpise paioned solely for the delvery of
PEE PO R custowners for machiney sold b0 those quetoners, Forgrah 4
would ot apply, however, where d—ponnsent-establislprent aoald alse-be
acrsbbited 3 an enterprise maintaneds a fixed place of business for the de].we::].r
of spare pars to oastormers for machivery supplied to those mustomes aed, =
addifion, wher—in—addiben—d v the mantawenences of Epar gf—uch
machirery, as ths wewldd goes bevord the pare debverr merboned n
mibpatagrapha) efFpaamaphd and woudd mat conshtute preparatory oF
gumlary aofvifes dsince these affersale achvines cammte—eagawa&m
pesfoaan an esﬁerd:al ard 51,-='=;tu.ﬁn:a.t1t patt of the servces of an erterprise vis-&Fvis
it oastores —the = 1ot e #es [the precedng wo
SERIENOES ."-zm's -'.".'ss;rz mafﬁ'm pm’agn‘.g:."-z .?5 FJe) :f."-zz.s pw'agr.:'.;:."-z]

22 Helicwes may anse comoerming the apphioation of the defimiion of
permanert establichment o dencther-eranpless—that-of facilibes such as cabks
ot pipelines that cross the terntory of a conmby, Apart fiom the fact that income
detived by the carner or operator of such ficihbes from their use by other
enterprises 15 covered by MArhbcle & where theghese fambibes comwtate
immovable property urder paragraph 2 of Arbcle &, the queston may anse as to
whether subpararraph o) paragrmphd applies to them Where these farilities ae
used to taws port property belonging to other exterpnses, mabparagraph al, wlach
15 estricted to delivery of goods or merchandise belonging to the enferpease that
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uses the facility, will not be applicable as concerns the oarner or operator of these
famlities . Subparagraph &) also will notbe applicable as concems that erterpnse
since the cable cr pipelhine 15 notused solely for the enterprise and 1ts use 15 not
of prparatory or awaliry character ziven the natare of the business of that
emterprise. The simabon 15 different, hoarever, where an enterprise oarns and
operates a cable or pipeline that r_#n:ﬁses the temitory of a conmby solely for
parposes of transporing its oarn property and such tansport 15 merly incidental
to the business of that exterprise, & 1 the case of an entepnse that 15 m the
business of refirine ol and that oarns ard operates a pipehne that ciosses the
terntory of a country solely to tansport it oan ol to 1 refinery located
atother conumbyr. In such case, subparsstaphal wonld be appheable. An
addibeomald sepaoate queston 15 whether the cable or pipeline could alse
cotstiite a permanent establishmemnt for the oustomer of the opemtor of the
cahle or pipeling, i 2. the enterpnse whose data, posrer or property 15 ars notted
or trarsported froen one place to another. Inmich a case, the exterprise 15 merely
obtaiting tramsmussion or tansportation services provided by the operator of the
cable or ppeline and does not have the cable or pipelive at its disposal. 4s a
cotsequence, the cable o pipeline caxmot be comsidermd to be a pernmarent
estab hs lmvent of that exterprise.

223 Subparagraph B) relaes to the mantenaice of a sl of good o
memﬁamﬁse befangmg to the enremwe—ﬁa-el:—e—f'—rmiﬂel&rdﬁe—l#elf—aﬂ

subparagraph ¥ reevart in ooves sze:re 2 stook .:a'"gm.:ﬂ: bt me:r.::.l'-z.m.:ﬁse
belmmng to0 an enterprise v mantained by ancther person m faclifes
operated By that other person and the enterprisze does not have the facilites o
itr disposal ar the place where the stock is maintaned cannct thevefore b a
rernanent estabbiclenent of that enmterprize. Where, for exonple, o
independent lomshics commpany operdes a woehouse m State 5 and
SoNRRN sl stoves 1 that warehouse goods o merchandse belonmng to an
entergvice of State B the warehouse does not conshhue a fived place of
buniness at the disposal af the enterprize of Shae K and subporagraph B) =
therefove wrelevant. Where howewr, that emperprise i35 allowed unlinated
GERE 10 @ sepande pat o the warehouse for the mopose of nspecing and
mantamng the goods o merchandize stoved therein, subporagraph b) =
apploable and the queston of whether a permanent establizhment ecices will
depend om whether these aohniRes conshhule a preparalor) o awaliag
FERIN.

22 4 Subparagraph a) covers the siaton-eseswhishwhere a stock of zoods
or merchandise belonmng to cre enterpnse 15 processed by a second enterpns ey
onbehalf of, cr for the accountof, the firstmmertioned exterpise. As exploned
n the prece.:ﬁ?g paraTraph, the mere presence o goads o merchandise
belonmng 10 an enterpvise does nat mean that the fived place of Reaness
where these goods or merchandse @e stoved = @ the &sprd of tha
enternprise. Where, for exanple, a stock of goods belmaing o RCO an
enternprize of State B ir mamtaned By a toll-maongfackerer located 1n State &
For the puwrposes of processing By thar wol-manufacturer, no fxed place of
bunness iz at the dmpasal of RO and the place where the stock 1o maintaned
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camnat herefore be a permaient estaeblizhrent of RO K however, KOO s
allowed unlpoted access to o seporae pot of the faclines of the 1oil-
manufackerer for the mopose of inspeching and mantaiang the goods stoved
therein, subparagraph o) will apply and 1 will be necessary to deternune
whether the paintenaice of that stock o goods by ECO conshituies a
prepardor) o awallar) aohvi F"hu will be the case if RCD iz merely a
distbuter of products manufackured By other enterprizes as i that care the
mere mamtenance of a stocll of Foods for the morposes of processing By
ancther enterprisze wold not form an esseniad and significart pat of RO s
overall ashmty. In such @ case, unless paragraph 41 applies, paragraph 4 will
deem a permanent establishment not to exist i relaion o s oh a fixed place of
buminess that s @ the dspoeal of the enterpmise of State B fov the purposes of
MEONEDN NG 3 own goods 1o be processed By the tall-manufzoturer.

225 The first pat of subparagraph d) relges 1o the oase where pwennses e
wred salely for the mopose of purchaang goads o merchandee for the
enterprise. Sinee this exoephon only applies if that achnty bar a preparatory o
auxliary chavacter, 1t will fpieally not aply i the care of a fived place of
business wsed for the purchase of goods o merchandise where the overall
gefuty oF the enterprise consists in selling these goads and where pmerchaang
Ir @ oore funchom i e Reaness of the entewprise. The following exanples
s ate the applicaion of pavagraph & the ease of fixed places of busingss
where purchanng aohinwlies ore performed:

—  Exanple I: RCD s g company readent of State R that s a large
brper of @ parfcwley amiculhod proadeet praduced in Siae 5,
which RCO selils from State K to disibuters atuated in fifferent
caentnes. ROOD mangans a purchaang office i Siate 5 The
enplopees who worll o that gffice @e experienced Roers who
have speaal mowledge of this hipe of praduct and who vimt
producers i State 5 determane the dpesquality of the products
aoacordng o mtermatona stiandads which 5 a difficult pocess
requinng spead shalls ond knowledoe) and entey nte Different
Hpes of eamtracts Epot o forward) for the aoquisiion of the
products By RO In this exanple although the onlp achivity
rerformed thraugh the ofice iz the mochanng of products for
RCC which i an aointy eovered By subparagraph d), paragvaph
4 does not apply and e affice therefore conshiules o permanent
establichment beoause that purchaong funcion forne an essential
and agefioot part of KOs owerall aohun.

—  Examnple 2: KO0, g comipany resident of State B which aperates a
number of love discount stoves, paintans an office in Stae &
during @ wo-ear period for the perposes of researching the local
marliet and lobbywng the governmert fov changes that wowld allow
RO 1o establich stoves in State 5. Duning that pericd, emplopees
of KOO aceanonally purchase supphes for their office. In this
exanple, paragraph & ophes Beomere smbpavagraph F) apples 1o
the aohvifes performed thraugh the office (anee subparagraphs d)
and &) would apply 1o the mochanang, researching and lobbung
aovifes if each of these was the onlp achuity performed at the
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office) and the owrall gonwty o the office has a preparatary
character.

226 The seeaond paot of subparagraph d) relates to a fived place of eaness
that is weed solely o collect Infovmaton for the enterprize. An enterprise will
Frequently need to ecoliect infmn!ﬂian before deciding whether and how to
SEFF) oW M oove BResiness aoRviies i a Shate. Kt enterprise does 5o without
mantomng a fixed place of Remess in that Shate, subpoagraph J) wll
obimesly Be wrrelevant. IE however, a ficed place of business i mantoned
solely jor that murpese, subporagraph d) will be relevant and i will &
necessary to determune whether the eolleciom of informanon goes Bepemd the
preparvahery oF auwalay threshold, Where, for exanple, an mwestment fund
FEE up an Ffice 0 g Stak solely o collect informahon on posnible inveshment
SPpoHRenies i that Shate, the collecing of nformaton thraugh that offiee
will Be a preparatory aonvity. The sany conclunion would be reached in the
o@re of @1 ISy e enterprise that sets up an office solely jor the callechion of
mfommahon, suel ar shashes, on vishs in @ perficwdar marlet and i the aase
af @ newspaper Rreau set wp W oa State solely to oollect imfovmation om
poenible news stovies without engaqing M an) adveriang achmies: in both
cares, the collecting af information will be g preparaiary achiviiy.

23, Subparagsmaphe) aples to—premdes—that—a fived place of business
mantaned solely for the mirpose of corrping on, for the enternpwise, any

gehnty that is not ea;:resﬂjl Iu'!f:f n mbp&r@r@:.l’w .:.;J o .:f,:I = I.-.:'ng 25 et
Em‘l-'!!:l.l bhncmp gl - 3 - L T %‘1‘

%E—E—rdae-lfnﬂﬁ-e a mpa.tatn:nrg.r o am{ﬂla.t:.r cl’ta.tan:te:; !."-za:f ;::Ia.::e aF E-'ZEE?‘EES 15
desmed not to be 2 permarernt establishumerd. The wording of this sabparazraph
makes it unnecessary to produce an exhaistve st of eeecphonsthe qohvifes ko
which the paragraph map gply, the exanples Iisted in subparagraphs a) to )
banr wwrelp compam ecanples of achvifies that are covered by the porasy aph
bec.:zuse :ere_v aﬁe:—z .l'-z.:nle ﬂp?’.‘.‘-‘p&?"&!ﬂ'?}l o &m:fz&:-jl charantey. —F&r&a&m&e—ﬂ&:—

f{:f."*as _;"'aﬂawmgpan af!hs pm’agr.:‘g:."-z ."-a:.s bsm msd’ o pn‘amgmp."-z
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anelianssabanbr [the preceding three sertences haw been mowd 1o parasraph
2117 Exanmles of places of business covered By subparagraph ¢) are fied
places of busiess wwed solely for the parpose of adverbsing or for the supply of
mfonnabon cr for smentfic reseah or for the servome of a patent or a looear-
hoa contract, f sach actwbes have a prepatatory or aabary character [#os
senterwe currersly r.:;:g:'mr.s at the end r.af'pamgmpfz .?3_,.'" FPavagraph 4 wordd net

appiy howewer, Tl et of @ fed pla.-:e
of business wsed for :r.l'-ze m;:g:f_ﬂ r.:l_;F' mfmnmﬂn wmi.:f decs—ot only Zive
mformaton but weedd also fimushes plans ete. specially developed for the
puarposes of the mdiradual customer. Horwould 1tbetheaasermoply if'a reseach
estab Lslovent were to concem itself with mamafactire [Hawse fwo sertences

currertly appear @ e end of paragraph 237 Spilarly SSwlhere—ferenanaple
the seraong of patents and know-howr s the parpose of an erterpeise, a fied
place of business of such erterprise exerising such am actvity cannot get the
berefits of pararraph daubpaamraphal A fwed place of s iness which has the
function of managing an emterprse or even only a part of an ermterprise or of a
group of the concem carrot be regarded as dommes a preparatory or anoliasy
activity, for such a managerial activity exceeds tlos level If on enterpriseswrith
mtermatonal ramifications establishes a so-called “management office™ 1n a
States in wlich thew! mairtains sbsidiares, pennarent estab lislonents, agents
or heensees, such office having mapervsory amd coodinating finctons for all
deparbnents of the erterprise located within the region corcermed, sebpay ooy aph
e} w:ﬂ nat a;::lp.fjl to :r.l'-zm‘ mmagemen:r aﬁ'ﬂe beamﬁe a—pe-nﬂam-ﬂ-

s T FomTIn heﬂmhnnnf'manag:rgan
enterpnse even if it n:ml].r OOVELS A n:ertam area of the operatiors of the concem,
corstbites an essential part of the busimess operatcrs of the ererpnse and
thewfore can in no way be rega::ﬂed as an achwby which has a peparatory o
azaliary character within the mearing foub—paﬁgﬂ-phﬂ}edlparagraphﬂl
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27 As alvealy menbomned m paragraph 21 above, parazraph 4 15 designed to
providedesencephons to the sererl defirmton of parazraph | in mspect of fixed
places of business which are engaged in actwbes having a preparatory or
arxiary chatacter. Thewefore, according to subparagraph flefpaasraph-d, the
fact that one fimed place of tasiness conbires any of' the achvities menbored 1n
subparagrapls a) to & lefparasraphd does not mean of itself that 2 pennanent
establis lovent exists. 4s long = the conbined activity of sach a fived place of
business 15 merely preparatory or ailiary, a permanent estabhshment shaald be
dearned mot to exst. Such cormbinatoms should not be wewed cn nzid lines, at
shoald be comwidered i the Light of the parboular cirmamstances . The-agtenon
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28, The fixed places of tusiness sexnbaned e whiich parasraph 4 apphies do
not emvetbe-demnedtocoms ihate parmmarent e tab hisloments so long as thewthe
buminess achwvibties performmed throush those fivxed places of BRemmess are
re51:r.1-:ted o tha m::nwn&r referre:f:fa in :f."-:m‘ mr@r@:h—ﬁmﬁa&—nﬁe&a&—&e

e&%ah—hs—lmem 'Ilus wﬂl be the cxe even Jf ﬂ'e n:u:nrd:ra:E TECes saty ﬂ':nr
estab lisling and canving on these business ashvifies are concluded by those 1n
charge of the places of business thenselves . The conclusion of such contracts
By these e#g:f.::ueer will not comotdtuk o permuanent establchwent .:','_;F' the
enterprisze under Theonmploy Frplamas o bapsiines wmeidlaog dlon age £

g R e arag:aphﬂﬁfng.rﬂ-ze conaliinion
.:','_;F' :f.l'-zese ﬂr.'-‘?!!‘."‘&ﬂE mzw"ar !er cm.:fznm qf'pmf&gmpfz d free pavagraph 33
Below), fas At 2 ah-incbbiboa-An exonple would be
where the manager Df'#%e-h-a ;::'Im::e qf'b:mnes: w."-zere prepandor) oF qwnRlioy
research achwifies are conduckd ofsrkich s—mthensed do—conchider the
n:u:nrd:ra:E I'EEEEEEII'_'.F for eﬂmbfwhmg d nm::ﬂa:.m.tvg that p.fa.:e of BReaness the

3 E T s PO = SIERTTEREY -~ Fﬂﬁﬂff}!f

29, I, under parasraph 4 a fived place of business uandex panmaph-ds
deemed not to be a permanent estd hishment, thos excepton applhes likeanse to
the disposal of movable property fomuns part of the busiress property of the
place of business atthe termanaton of the exerprse’s achwty o that place-an
srah—actallaben (see pamgraphl]l abovwe anmd paragraphl of Arhecle 13).
el here, for exanple, the display of merchardise dunne a bade fair o
comwention 15 excepted under sibparssrapls @) and &), the sale of these
merchandise at the termanabon of thea trade fair or comenbon 15 covered by
subparagraph ¢) a5 such sale 1= merely an aunliary achwhtles—execphon The
excephon does mot, of conse, apply to sales of merchandise not actially
displaved at the tade far or correnton.
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30, Fhere poragraph 4 does not apply becawse afe fied place of business
used by an enterprize bothfor achvities that @e hoted 1n that wleehranleas
exseption—aitpatasraph 43 i alvo wsed and for other achvifes that go bepond
what iz prepaoyaievy oF @ociliory, that place of bll.m'm'ﬁ corsthites a single
perttanert e th hshwent of the enterpmize and the profits avibutable 1o the
permanent establshnent with respect to w—weadshoth types of activities magy
be taxed i the State where that permanent establishpent = ataed. Thes

201 Eome States conader that sowme of the aohmies referved to in paragyaoh
& are mmnsically peparatory o aalay ard I order o povide grecer
certanty for both tax abminishaions and tocpaers, iale the vew that these
gohvifies should not be sulpeat o the condiion that they be of a preparatory o
gualiary character, ant comeern about the mapmopiae wse o these
excephons ey addressed through the prowsions of paragraph 41 Shates
that shave that view @ve fee o onend paraoraph 4 ar follows jand mayp also
ggvee to delete sove af the aofvifes hoted in subparagraphs a) to d) below i
they conader that these achwles should be sulpect o the prepoator) o
gRlar) condion n subparagyraph el

4  Notwiuthstanding the preceding prowisions of this Arnde, the term
"verpunert estabiichment” shall be deermed notto mmelude:

al  the wse of Faoilines salely For the morpose of stovage, display or
delivery of goods or perchandize belmming to the enterprise;

bl the mantenanee o a stoell of goods ov merchandice belonmng
o the enterprice salely for the morpose of stovage, d@spiay o
delivery,

gl the mantenaice oF a sSocll of goads ov merchandise belonmng
1o the engrprise solely for the orpeee of procesaing By another
ERIEIPRISE S

gl the mantenane o @ fixed place of Beness solely for the
mapee of purchaning goods o merchandise ov of collecing
mformaien, for the entewpmise;

el the mantenance of a fixed place of Beness solely for the
mapee af a@ring on, for the enterpyise, oy achuly not heoted
n subpoagraphs @l to L prowded that this achviy hos a
mep@ak) o ®ocillay chavactey, oF

A the mantenawee of a faed place of business zolely for an
combimahon of achieies menioned w1 subparagraphs a) 1o el
wovxded that the ovwrall achvity o the fixed place of Resiness
resulting from this comBinghion 15 of a prepayaiory) o awaliar)
charader.
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