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ABSTRACT

This research elucidates the difference between insult to a trial judge
and contempt of a court. Both are offences under Thailand law but are codified in
two different laws. Insult to a trial court is in the Thai Criminal Code. Contempt of a
court is in the Thai Civil Procedure Code. Since the contempt offence is in the Civil
Procedure Code, a hearing judge can prosecute anyone who expressly disobeys,
disrespects an ongoing civil or criminal process.

The author finds that the objectives of these offences are different. Laws
prohibiting insulting a hearing judge aims to protect the dignity and reputation of a
trial judee against defamation and hate speech. Laws prohibiting contempt of a
court intends to maintain court order and to ensure civil and criminal processes
operate swiftly, fairly and smoothly without interruption. Since the aim of these
offences differ, a law enforcement agent tends to misunderstand the objectives and
use the laws inconsistently in prosecution.

Those who transgress these two offences shall be punished by fine or
imprisonment, or both. However, the process of enforcement differs. An insult is
similar to other criminal offences. It starts from a claim from a violated judge,
investigation by an investigator, indictment by a public prosecutor and finally finishes

at trial and sentence by an independent judge. On the other hand, the hearing judge
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can punish a person who commits contempt in its presence if the judge saw or
heard such conduct.

Comparing Thai to the law of other countries, the law of contempt in
Thailand likens the law of the United States as well as the United Kingdom. As for
insult, most countries have provisions on insult as well.

The author suggests improving the application of theses offences in
accordance with their aims. However, both offences can be applied if it is found that
a transgressor gives defamatory or hate speech against a hearing judge as well as

interrupts the court’s process.

Keywords: Insult to Court, Contempt of Court, Reputation, due process, summary

sanctions
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® Sub Judice Rule, Retrieved September12, 2016, from https://www.
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interfere with the course of justice in particular legal proceedings regardless of intent
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% Strict liability

1. The strict liability rule.

2. Limitation of scope of strict liability

3. Defence of innocent publication or distribution.

4. Contemporary reports of proceedings.

5. Discussion of public affairs.

6. Savings.

7. Consent required for institution of proceedings.

2 The Sunday Times v. The United Kingdom, Retrieved September 12,
2016, from https://globalfreedomofexpression.columbia.edu/cases/the-sunday-times-
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® A court of the United States shall have power to punish by fine or
imprisonment, or both, at its discretion, such contempt of its authority, and none
other, as-

(1) Misbehavior of any person in its presence or so near thereto as to
obstruct the administration of justice;

(2) Misbehavior of any of its officers in their official transactions;

(3) Disobedience or resistance to its lawful writ, process, order, rule,

decree, or command.
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“ Rule 42. Criminal Contempt

(a) Disposition After Notice. Any person who commits criminal
contempt may be punished for that contempt after prosecution on notice.

(1) Notice. The court must give the person notice in open court, in an
order to show cause, or in an arrest order. The notice must:

(A) state the time and place of the trial;

(B) allow the defendant a reasonable time to prepare a defense; and

(O) state the essential facts constituting the charged criminal contempt
and describe it as such.

(2) Appointing a Prosecutor. The court must request that the contempt
be prosecuted by an attorney for the government, unless the interest of justice
requires the appointment of another attorney. If the government declines the
request, the court must appoint another attorney to prosecute the contempt.

(3) Trial and Disposition. A person being prosecuted for criminal
contempt is entitled to a jury trial in any case in which federal law so provides and
must be released or detained as Rule 46 provides. If the criminal contempt involves
disrespect toward or criticism of a judge, that judge is disqualified from presiding at
the contempt trial or hearing unless the defendant consents. Upon a finding or
verdict of guilty, the court must impose the punishment.

(b) Summary Disposition. Notwithstanding any other provision of these
rules, the court (other than a magistrate judge) may summarily punish a person who
commits criminal contempt in its presence if the judge saw or heard the
contemptuous conduct and so certifies; a magistrate judge may summarily punish a
person as provided in 28 U.S.C. § 636(e). The contempt order must recite the facts,
be signed by the judge, and be filed with the clerk.
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* Michael Chesterman, “Contempt: In the Common Law, but Not the
Civil Law,” The International and Comparative Law Quarterly, 521, vol. 46, no. 3,

p.525 (Jul 1997).

Article 401 The presiding judge maintains order in court and
conducts the proceedings.
* Article 438 The presiding judge will see to the proper conduct of the

hearing. Any direction given to ensure the same will be implemented at once.
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The judges will exercise the same powers in any venue they may sit in
office.
o Michael Chesterman, supra note 48, p.527.

Article 434-24 Abuse by words, gestures or threats, written
documents or pictures of any type not publicly available, or the sending of any
article to a judge or prosecutor, a juror or any other member of a court acting in the
course of or on the occasion of the discharge of his office and liable to undermine
his dignity or the respect owed to the office which he holds is punished by one
year's imprisonment and a fine of €15,000.

If the abuse occurs at a hearing by a court, tribunal or any judicial

forum, the penalty is increased to two years' imprisonment and to a fine of €30,000.

Ref. code: 25595601031601GDO



67

Uszananguangenan 1109 434-24 1BuiFesdiduasesdiniunisnszying
Liwangauliiresdudmaiilivunzay viensemimi vden1syviiie vemadeu
lonansnseddla 9 Anseviviedininun gnyu vierdmihile Tunsufoaniam iiteys
vhaneenna Andrsuaziensn Taedudndwiolul fo

1. agdoaduiFesiidunsesiininu gnayu videyanadu q luvagiifinng
NARVDIATS

2. \Jumsnsgyihiidunisazidie

3. Msnsgihazidindoafuiufunsnseyiming

4. msnspihduanunnavilygnmsvhaefnansuasanuuieiovesy

a

ANINBINT VDU ML NTUNTY MRV Teen15nTevinty 9199zdunisnanlaens

AOKANINYT VisenaNlagdoufinIuYAAaT 3 LU NA1IMINUTENGANITA Sensldn1wi
MENUATE AINATITULTS LW AI1Ava0 nzaen Wiedunisussereteiaginne wienis

kY

Y Va

Tindeafiiudnsagdg n1svieundees madeiundsliifinnn ™ Dudu uenand
w1 434-24 Lilgundeaginnundinseyinlugiuuzdius uiiininwazldiunsiunses
TuFesmsufifnihivingu lunsdfffimnuldatesn wiainBomengudadriinansesiii
Budnsalffivnnwieafunihifiaglavh agldsunisdunsesananns 44324 uarly

YY1 ‘NIO

599U RINUINDINTTIANARTY nguuieiedndnseinauialaiindeiivindudu

Y

o

AuRauazlinsnasasislananseinlaesindunisnseiniine
55 «:4' o o o oA A
1191 434-25" Wuseswasnisnseiilunisvihateanuindeiioves
! ! < o ¥ o a < -
malagmeunsoantudasisae 91vvsilunisnseihmednn n13eu vsen1win la 9 9

Junisuswrhanenszuiunisefisssu Faaggnadlnedian 6 Weuu3ausu 7,500 gls

’ Lambert Helene, “contempt of court in French law: a criminal

offence,” Freedom of expression and the criticism of judees: a comparative study of

European legal standards, (Aldershot : Ashgate/Dartmouth, 2000), p.115.
*Ibid., pp.115-116.

* Article 434-25 The attempt to publicly discredit a court's act or
decision by actions, words, documents or pictures of any type, in circumstances
liable to undermine the authority of justice or its independence, is punished by six

months' imprisonment and a fine of €7,500.
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The provisions of the previous paragraph are not applicable to
technical commentaries or to acts, words, documents or pictures of any type
oriented towards the amendment, cassation or revision of a decision.

When the offence is committed through the press or by broadcasting,
the specific legal provisions governing those matters are applicable to define the
persons who are responsible.

Criminal proceedings are time barred after three months from the day
on which the offence defined by the present article was committed, if in the
meantime no act of investigation or prosecution has taken place.

* Lambert Helene, supra note 53, p.117.

°" Article 434-16 The publication, prior to the pronouncement of the
final judicial decision, of commentaries by pressure to influence the statements of
witnesses or the decision of the judicial investigating authority or trial court is
punished by six months' imprisonment and a fine of €7,500.

When the offence is committed through the press or by broadcasting,
the specific legal provisions governing these matters are applicable to define the

persons who are responsible.
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*Press Freedom Act of 29 July 1881
*In January 2017, the German government announced that it would
present a bill to Parliament that would repeal Criminal Code Art. 103 (insult to

foreign officials). Under this bill, the repeal would take effect on 1 January 2018.
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% German criminal code, Section 194 (3) “If the insult was committed

against a public official, a person entrusted with special public service functions or a
soldier of the Armed Forces while in the execution of his duties or in relation to his
duties, it may be prosecuted upon the request of his superior. If the offence is
directed against a public authority or other agency that performs duties of public
administration it may be prosecuted upon the request of the head of the public
authority or the head of the supervisory authority. This applies mutatis mutandis to
public officials and public authorities of churches and other religious associations

under public law”
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* Section 169 The hearing before the adjudicating court, including the
pronouncement of judgments and rulings, shall be public. Audio and television or
radio recordings as well as audio and film recordings intended for public presentation
or for publication of their content shall be inadmissible.

* Section 176 The maintenance of order in the sitting shall be
incumbent upon the presiding judge.

* Section 177 Parties, accused persons, witnesses, experts or persons
not participating in the hearing who fail to follow the orders given to maintain order
may be removed from the courtroom or taken into coercive detention and held for
a period of time to be determined; such period may not exceed twenty-four hours.
Decisions on measures pursuant to the first sentence in respect of persons who are
not participants in the hearing shall be made by the presiding judge and in all other

cases by the court
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* Section 178

(1) A coercive fine of up to one thousand euros may be imposed or
coercive detention of up to one week may be ordered and immediately executed
against parties, accused persons, witnesses, experts or persons not participating in the
hearing who are found to be in contempt of court at the sitting, subject to
prosecution by a criminal court. At the time the coercive fine is imposed, a
determination shall also be made concerning the extent to which it shall be
replaced by coercive detention in event that the fine cannot be collected.

(2) The decision on imposition of coercive measures in respect of
persons who are not participants in the hearing shall be made by the presiding judge
and in all other cases by the court.

(3) If a person is later sentenced for the same offence, the coercive
fine or coercive detention shall be credited against the sentence.

Section 179 Execution of the coercive measures designated

hereinbefore shall be ordered directly by the presiding judge
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* Section 180The powers designated in sections 176 to 179 shall also
be vested in a single judge performing official acts outside the sitting

* Section 181

(1) If, in the cases of sections 178 and 180, a coercive measure has
been imposed, a complaint may be lodged against the decision within a time limit of
one week after its notification unless it has been given by the Federal Court of
Justice or by a higher regional court.

(2) The complaint shall not have suspensive effect in the case of
section 178 and shall have suspensive effect in the case of section 180.

(3) The higher regional court shall rule on the complaint.

" Section 183if a criminal offence is committed at the sitting, the court
must establish the facts and communicate the record thereof to the competent
authority. Where appropriate, the provisional arrest of the perpetrator shall be

ordered.
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*German criminal code, Section 194 (3) “If the insult was committed
against a public official, a person entrusted with special public service functions or a
soldier of the Armed Forces while in the execution of his duties or in relation to his
duties, it may be prosecuted upon the request of his superior. If the offence is
directed against a public authority or other agency that performs duties of public
administration it may be prosecuted upon the request of the head of the public
authority or the head of the supervisory authority. This applies mutatis mutandis to
public officials and public authorities of churches and other religious associations

under public law”
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