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ABSTRACT

In the past, hazing established in educational institutions was a righteous
tradition passed down from generation to generation. It was merely an arrangement of
activities to create the good relationship between seniors and juniors. SOTUS system
was, however, introduced into hazing afterwards. This righteous tradition become an
abuse of power, which seniors exercise it against juniors. As being seen in the media,
juniors have been forced to obey their orders or engage in violent activities, violating
human rights, freedoms and human dignity. These activities endanger juniors physically
and/or mentally, and sometimes deprive them of their life.

Under Thai Criminal Code, those seniors are definitely liable for criminal
offences when damages are inflicted on the juniors. Yet, the problem still exists in
Thailand as those seniors customarily defend themselves that the juniors participate
in the activities with consent. Moreover, penalties under Thai Criminal Code can only
be imposed if damages are inflicted. As a consequence, the seniors, inflicting mental
damages on their juniors, will never be punished under Thai criminal law for their
misconduct although human rights, freedoms and human dignity are violated. Such
criminal provisions are accordingly not effective as a preventive measure. In addition,
Children Protection Act B.C. 2546 are not applicable to resolve this problem because

the Act exclusively applies to protect the children aged under eighteen. Meanwhile,
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Notification of the Ministry of Education and universities’ regulations, controlling the
arrangement of hazing, merely contain disciplinary sanction. The problem therefore
remains unsolved due to the lack of criminal liability.

After the investigation into the law of United States and France regarding
hazing, it is revealed that both countries impose criminal liability to prevent the
arrangement of hazing with violence, as it is the violation of human rights, freedoms
and human dignity. This measure is maybe adequate to cope with the hazing issue in
Thailand. The scope of consent should be confined; and adequate legislation should
be enacted, in order to control the arrangement of hazing, maintain a righteous

tradition and prevent any damages.

Keywords: Hazing, Human dignity, Consent in Criminal law
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% Marc Edelman, supra note 10, pp. 316-317.

61§ 3.607. Hazing

(a) Prohibited. — A person may not recklessly or intentionally do an act or
create a situation that subjects a student to the risk of serious bodily injury for the
purpose of an initiation into a student organization of a school, college, or university.

(b) Penalty. — A person who violates this section is guilty of a
misdemeanor and on conviction is subject to imprisonment not exceeding 6 months
or a fine not exceeding $ 500 or both.

(c) Prohibited defense. — The implied or express consent of a student to
hazing is not a defense under this section.

62'§ 97-3-105. Hazing; initiation into organization

(1) A person is guilty of hazing in the first degree when, in the course of

another person’s initiation into or affiliation with any organization, he intentionally or
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recklessly engages in conduct which creates a substantial risk of physical injury to such
other person or a third person and thereby causes such injury.

(2) Any person violating the provisions of subsection (1) of this section shall
be guilty of a misdemeanor and, upon conviction thereof, shall be punished by a fine
of not more than Two Thousand Dollars ($ 2,000.00) or imprisonment in the county
jail for not more than six (6) months, or both.

(3) A person is guilty of hazing in the second degree when, in the course
of another person’s initiation into or affiliation with any organization, he intentionally
or recklessly engages in conduct which creates a substantial risk of physical injury to
such other person or a third person.

(4) Any person violating the provisions of subsection (3) of this section shall
be guilty of a misdemeanor and, upon conviction thereof, shall be punished by a fine
of not more than One Thousand Dollars ($ 1,000.00).

(5) The provisions of this section shall be in addition to other criminal laws,
and actions taken pursuant to this section shall not bar prosecutions for other

violations of criminal law.
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%% 163.197 Hazing.

(1) A student organization or a member of a student organization commits
the offense of hazing if, as a condition or precondition of attaining membership in the
organization or of attaining any office or status in the organization, the organization or
member intentionally hazes any member, potential member or person pledged to be
a member of the oreanization.

(2) (@) A student organization that violates subsection (1) of this section
commits a Class A violation.

(b) A member of a student organization who personally violates subsection
(1) of this section commits a Class B violation.

(3) Consent of the person who is hazed is not a defense in a prosecution
under this section.

(4) As used in this section:

(a) “Haze” means:

(A) To subject an individual to whipping, beating, striking, branding or
electronic shocking, to place a harmful substance on an individual’s body or to subject
an individual to other similar forms of physical brutality;

(B) To subject an individual to sleep deprivation, exposure to the
elements, confinement in a small space or other similar activity that subjects the
individual to an unreasonable risk of harm or adversely affects the physical health or
safety of the individual,

(Q) To compel an individual to consume food, liquid, alcohol,
controlled substances or other substances that subject the individual to an
unreasonable risk of harm or adversely affect the physical health or safety of the
individual; or

(D) To induce, cause or require an individual to perform a duty or task

that involves the commission of a crime or an act of hazing.
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(b) “Member” includes volunteers, coaches and faculty advisers of a
student organization.

(c) “Student organization” means a fraternity, sorority, athletic team or
other organization that is organized or operating on a college, university or elementary
or secondary school campus for the purpose of providing members an opportunity to
participate in student activities of the college, university or elementary or secondary

school.
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11957 631:7% 155 UNBINNES BULNANEN

6% 631:7 Student Hazing.
. For the purposes of this section:

(a) “Educational institution” means any public or private high school,
college, university, or other secondary or postsecondary educational establishment.

(b) “Organization” means a fraternity, sorority, association, corporation,
order, society, corps, athletic group, cooperative, club, or service, social or similar
group, whose members are or include students, operating at or in conjunction with an
educational institution.

(c) “Student” means any person regularly enrolled on a full-time or
part-time basis as a student in an educational institution.

(d) “Student hazing” means any act directed toward a student, or any
coercion or intimidation of a student to act or to participate in or submit to any act,
when:

(1) Such act is likely or would be perceived by a reasonable
person as likely to cause physical or psychological injury to any person; and
(2) Such act is a condition of initiation into, admission into,
continued membership in or association with any organization.
II. (@) A natural person is guilty of a class B misdemeanor if such person:
(1) Knowingly participates as actor in any student hazing; or
(2) Being a student, knowingly submits to hazing and fails to report

such hazing to law enforcement or educational institution authorities; or
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Il. (a) YARASIIUANETAMURAUTEAY B (Class B - aylny) ¥

(3) Is present at or otherwise has direct knowledge of any student
hazing and fails to report such hazing to law enforcement or educational institution
authorities.

(b) An educational institution or an organization operating at or in
conjunction with an educational institution is guilty of a misdemeanor if it:

(1) Knowingly permits or condones student hazing; or

(2) Knowingly or negligently fails to take reasonable measures
within the scope of its authority to prevent student hazing; or

(3) Fails to report to law enforcement authorities any hazing
reported to it by others or of which it otherwise has knowledge.

lll. The implied or express consent of any person toward whom an act of

hazing is directed shall not be a defense in any action brought under this section.
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% Susannah Herbert, supra note 50, p. A16.
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% Article 225-16-1 Except in cases of violence, threat or sexual assault, a
person who induces another, with or without his consent, to submit to or commit
humiliating or degrading acts at demonstrations or meetings linked to schools or socio-

educationalcentres is punished by six months' imprisonment and a fine of €7,500.

57 Article 225-16-2 The offence under article 225-16-1 is punished by one
year's imprisonment and a fine of €15,000 where it is committed against a person
whose particular vulnerability, due to age, sickness, infirmity, a physical of
psychological disability or to pregnancy, is apparent or known to the perpetrator.

%8 Cabinet ACI, “Le bizutage : définition et sanctions,” Accessed July 10,
2017, from http://www.cabinetaci.com/droit-penal/droit-penal-special/le-bizutage/.

*“ Ibid.

" Ibid.
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7 hidadunananureumengunevenuiaLazing (Principe de légalite des délits et
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a0 duUNSANYINILLINTT 225-16-1 UagdIng 225-16-2

TAyARARDITEINaNY |

1. Y5u melataulanmuualiniuuinsi 131-38

2. Inwdsgnivualinuuing 131-39™

ibid.
2 1bid.
> Dé cision n° 2016 — 745 DC, January 26, 2017.

™ Article 225-16-3 Legal persons may incur criminal liability, in the manner

provided by article 121-2, for the offences committed during demonstrations or

Ref. code: 25595601031676KEF



57

lunsallifiyaraszdossuiaiy ums 121-2" lanmundl uanainsy

LA dRuaravzAassuRaNIIeIIdmSuNIsNIEANEAluLNYelRyAAATUEIN TN

v 9

Tagosdnsvdegunuvesdiynnaniufifmualilumnes 121-4 uazanms 121-7 eghdlsiay
mhsnuviosiuvesiguarainauiiisddesazdesiuiiamsenguamzusanuiiniinsyiily
sgrisRanssudedndulaesunisUssguuesnuenssunsviodunuiiisiunavesifyaaa
fﬁ;uaﬂawﬁfﬂawu§uﬂﬂvnqa1@1maqﬁ§yﬂﬂahhﬁu%aaﬂﬁﬂﬂawu§uﬁ@mﬁqawmwmaquﬂﬂaﬁ
Hudnszinenufiaviedfiauaulunisnssshiieatuiude aelivesundydfmnm 121-3

554

'
=

druanusuiinvesdiiuanaiu 11m31 131-38" AmualviinUSugegainae

]

Y | |

TdsAuiviifyanaliiy Tdwuduivivesmusuildfuiuyamasssummuundeygd

A7)

meetings linked to educational or socio-educational centres under 225-16-1 and 225-

16-2.
The penalties incurred by legal persons are:
1° a fine, pursuant to the conditions set out under article 131-38;
2° the penalties set out under article 131-39.

™ Article 121-2 Legal persons, with the exception of the State, are
criminally liable for the offences committed on their account by their oreans or

representatives, according to the distinctions set out in articles 121-4 and 121-7.

However, local public authorities and their associations incur criminal
liability only for offences committed in the course of their activities which may be

exercised through public service delegation conventions.

The criminal liability of legal persons does not exclude that of any natural
persons who are perpetrators or accomplices to the same act, subject to the provisions

of the fourth paragraph of article 121-3.

® Article 131-38 The maximum amount of a fine applicable to legal
persons is five times that which is applicable to natural personsby the lawsanctioning

the offence.

Ref. code: 25595601031676KEF



58

YoInuUIBdInsUN1TnsEiAuRaty uaninlduauRanliiinguuieiimuaa1Usy

dmsuymnasTsualy dRuaratiuaziaegnusu 1,000,000 gls
3.4 Avg19n15aluAfsUtaINaTUTuA19USTINA

UsginaanigousniuasUsemad Sauaaaeiinisandunsiinediunissution

s
[

Jukst nnse asdindndiaiom wasdnaesanuluuywdvetyanadu lngravearisasy

[

Uszimalinsinduadinugnseyinauin Aadl

3.4.1 UszimeAanigaissn

a

dmiuusemeanizeiusn Sglags (Missouri) lagdnduamngIuNISTU

"o Inasguralailos Keith L. Allen 1lunfoig InadeUgyg)d RSMo1994 11ms1 578.365
fimsfimuaiernuinaylng (Misdemeanor) laglviaglu Class A ¥8an15¥UNBIUUTUUSY
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UAARDY KNIINABITURANII MNUTEINaNgIng e 1vesUseinalSuAa 11ms 225-

Where this is an offence for which no provision is made for a fine to be
paid by natural persons, the fine incurred by legal persons is €1,000,000.

T STATE of Missouri, Respondent v. Keith L. Allen, Appellant 905 S.W.2d
874 (1995).
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8 Severin Graveleau, “Le bizutage, un délit peu condamné,” Accessed
November 15, 2016, from http://www.lemonde.fr/campus/article/2016/09/22/ le-
bizutage-un-delit-peu-condamne_ 5001930 4401467 .html.

" N’oublie pas pourquoi tu viens et pése chacun de tes actes. Tu
rameneras de quoi boire aux KB, ¢a va de soi.

8 | a Voix du Nord, “Lille : sept étudiants et anciens du lycée Faidherbe
poursuivis pour bizutage et violences,” Accessed November 15, 2016, from
http://www.lavoixdunord.fr/region/lille-sept-etudiants-et-anciens-du-lycee-faidherbe-

ial9b0n1851623.

8 bid.
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% | a Voix du Nord, supra note 80.

* Ibid!.

8 Amelie Petitdemange, “Sept étudiants condamnés pour bizutage a 140
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' Sec. 37.153. ORGANIZATION HAZING OFFENSE.

(@) An organization commits an offense if the organization condones or
encourages hazing or if an officer or any combination of members, pledges, or alumni
of the organization commits or assists in the commission of hazing.

(b) An offense under this section is a misdemeanor punishable by:

(1) a fine of not less than $5,000 nor more than $10,000; or
(2) if the court finds that the offense caused personal injury, property
damage, or other loss, a fine of not less than $5,000 nor more than double the amount

lost or expenses incurred because of the injury, damage or loss.
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12 269:18 FAILURE TO REPORT HAZING

Section 18. Whoever knows that another person is the victim of hazing as
defined in section seventeen and is at the scene of such crime shall, to the extent
that such person can do so without danger or peril to himself or others, report such
crime to an appropriate law enforcement official as soon as reasonably practicable.
Whoever fails to report such crime shall be punished by a fine of not more than one
thousand dollars.

' Sec. 37.152. PERSONAL HAZING OFFENSE.

(a) A person commits an offense if the person:
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(4) has firsthand knowledge of the planning of a specific hazing
incident involving a student in an educational institution, or has firsthand knowledge
that a specific hazing incident has occurred, and knowingly fails to report that
knowledge in writing to the dean of students or other appropriate official of the
institution.

(b) The offense of failing to report is a Class B misdemeanor.

(c) Any other offense under this section that does not cause serious
bodily injury to another is a Class B misdemeanor.

(d) Any other offense under this section that causes serious bodily injury
to another is a Class A misdemeanor.

(e) Any other offense under this section that causes the death of another

is a state jail felony.
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