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ABSTRACT

Everyone is entitled to freedom of thought, which is the natural right that all
human beings are born with. Freedom of religcion and belief, which is closely linked to
freedom of thought, consist of two main principles: First, freedom to have or adopt a
religion or belief of one’s choice. These freedoms are protected unconditionally, as is the
right of everyone to hold opinions without interference from the state either directly or
indirectly. Second, freedom to manifest or practice any religion or belief. These freedoms
do not have the full protection such as freedom to have or adopt a religion or belief.
The State is under the obligation to prohibit some acts to protect public safety, order,
health or morals, or the fundamental rights and freedoms of others. Since it is widely
accepted that everyone has equal liberty, so the state plays an important role in ensuring
and protecting freedom of religious and belief for the citizen, especially in a pluralistic society.
Moreover, the state must also be aware of religious and belief differences in society
so the state must have a religious neutrality to guarantee freedom of religious and belief
to all citizens. This is why the concept of state neutrality and freedom of religion and belief
are widely recognized in many countries, especially in western societies and lead to
asserting the two important principles: the religious neutrality of the state and the freedom

of religion and belief in the Constitution, which is the highest law in the country.
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When considering the state neutrality and freedom of religion and belief in
Thailand, it was found that even there are none provision in the Constitution of Thailand
stated that Thailand is a religious state by not defining national religion and there are
provisions that guarantee freedom of religion and belief to the citizen. However, the study
found that there are certain provisions reflect that the state of Thailand does not have
the principle of religious neutrality of the state by expressing the state’s special promotion
and support of Buddhism due to the relationship between the kingdom and the temple
for a long time. Besides that, the majority of the country is Buddhist. However, in order to
show that the state recognizes the freedom of religion and belief to all people,
the Constitution guarantees such freedom, nevertheless, there are some problems in
the definition and interpretation of the term “religion” as well as the uncertainty about
the scope and limitations of religious freedom. These problems are also reflected in
the religious neutrality of education and other restrictions on freedom of expression
for reasons related to religion.

Although the adoption of the concept of state neutrality and freedom of
religion and belief which comes from western societies is different here in Thailand
due to the historical background. However, it is undeniable that freedom of religion and
belief is the fundamental human right that is inherent by virtue of human nature.
The state cannot compel or intervene without reason prescribed by law that necessary
to protect public safety, order, health or morals, or the fundamental rights and freedoms
of others. Whenever the state trying to force people to accept any religion or belief, it can
contribute to religious conflict as causes of war. For this reason, the state must be neutral
when involving with religion and guarantees freedom of religion and belief by the Constitution

apply equally to all people since it is essential for coexistence in liberal democracy state.

Keywords: State Neutrality, Freedom, Religion, Belief
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that they are endowed by their Creator with certain unalienable rights, that among these
are life, liberty, and the pursuit of happiness”

? “The colonies are absolved from all allegiance to the British crown”

051 LhinvA, “EsnluNITNaAIAUILAL NI THELHANAUINIUTTITTUY Y UUS

S1901NINTINY,” (NTTNUSU UGS AMSHRMEANS UNTINGBUSITUAERS, 2546), . 42-43.
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FaunUgaadinaniusznouslienandiAgy 2 Uszn1s A Mann1sAuan1duIAIa@un

(The Establishment Clause) Wazraninnlen1shas N1nni9Anaun (The Free Exercise Clause)
3.1.1.1 ann1sinNaa1lunAEun (The Establishment Clause)

o v

wann1suuan1UuIAnaun (The Establishment Clause) Tuunwaly

a a o & Yo ] ¢ a o . a Ay '
LWHLAUIFTITUUATIN 1 lmﬁUﬂ']ﬁﬁ']\‘iI@EJLﬂlJa LUAAY (James Madison) LANNYDAITNIN
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“@nsveanaiiiaslidonagniindaneuasmemanismant aglilinsanivuimauilsednnd
ansmalusssuladunisiusesedrafuiiuazinion... ” 2 Tngdemnudananadisadady
nvisnevesaisefiilsddeainmneman Faldfunssislaelsta wmesdu (Thomas
Jefferson) teeniann1saniuuiinig Church of England Uszdnuasy waglvmdnusefuainm
yamauknUszrsunney egndlsin demnufiuufdussiuiindngneeadineiganiuagsiiu
e funusivgsuazidianilasunulifinsedive sehlfiAadymidudoustiannly
nsfanuunTnyaRdananilviaenndeaiuingUszasdiuiaislunaiden wannisviuan
aauldsunsimulaensiauvesmalunansadlidususssudnaudu feil
(1) wann1sUIUsyAwedns (Bill of Rights) usduulddeaulu
ua%’guazﬁaaﬁ'u (Incorporation Doctrine)
Aeufirdinemsunudlududusssssuyaded 14 du aagenmdn
TngiluinnisfuasesdnsiadnmvesUssurvuniudyaauisans iithanlddedulunaty
idesnniduluvnizsnedgsssuyaldiAnanuinnindguiananaagldsrunsasiiiadedndiasnm
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[ v a

ladsaufesgunanasy deuniinisualesgsssuunasen 14 MuuananyUseiudnsiasninees

' “Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof...”

12 “The civil rights of none shall be abridged on account of religious belief or
worship, nor shall any national religion be established, nor shall the full and equal rights

of conscience be in any manner, or on any pretext, infringed...”
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yanalulvadusoldlluadlaedasioninulseasdvaaen vistedulnuiveusuiviense

Lifudemaun Liflyaralanazgnasinedmiumsuwananuinenselidalumaun vieodmsy

13« _No State shall make or enforce any law which shall abridge the privileges

or immunities of citizens of the United States; nor shall any State deprive any person of
life, liberty, or property, without due process of law...”
" &N Due Process of Law 1899 ¥anAI1UYaUAIENY N8N sLduing iy
Yo | a v Y Y] I3 A & a =
N32UUNSIET1U19VINUIBNUNIIUNATBIT B MUINT09ST Nslafauiidunisdnsouda
Tim w@sn1n wagdndlunsndduaesuszvisu n1sduaziesatiunislumunszuviunisi
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> Everson v. Board of Education, 330 U.S. 1 (1947)
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AR McCollum V. Board of Education'” @1a3laded1 n1snuasy
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W UWINANEUT MUAUVNNEVBIANEUILUUMIREY (Theistic)

' Darien A. McWhirter, The Separation of Church and State, (Arizona: The Oryx

Press, 1994), pp. 35-37.
" McCollum v. Board of Education, 333 U.S. 203 (1948)
8 Torcaso v. Watkins, 367 U.S. 488 (1961)
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AR Engel V. Vitale® naifladedn nsiinasstieesninldunann

9

I
[
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1PEUANAITHINEDIUUIANEUT LHTNLA8IZD1IUNaInfIna1alagA1in “Almighty God”
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Sguanseandtaduayumaufissnaunnisneliiinanudaudmismauindy dud1in
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AEUNTpRnannIsiuan I UwIAaLIURY TnendnnsLUIenmEuI98nIN3gE1unAn
Tuadnanannatsfuwunmidedelunisdnduafitieafunisiissinlifiunaiauudlulsaseuly
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dnvanuARsionn iU AR Wallace v. Jaffree” anadinduinngvungveuasgoaiuiuiouy s
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AR Abington School District V. Schempp? enaiiladedn nMsvinguang
[ a = o Y A a [ 1 v v A Qy % Id [ 1
vosasginuTarlleivualitnseululsaseusyeudernuluduisludanniu Wumsdasie
wannsnaa Uumaw Jadunmstudunndfininedn Nwaijuazsgutanardhienavady
Tiyanagausualanseolitvelumauile q dnnslianunsasennguuigdienneiaun
wssilunsazliadeilielumaun wieldawisaesnnguunetisamaunlamauinis
' = | < o ' Y = I3 o PN
wnnImauIdu aglsna luadnenanaalanaiifnudunatmnemauivessy lugiush
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< 1 ) M v d! [y [~3 v 2 ) [~ [y aa [ a0
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191 AR Board of Education v. Allen”” einaldinaugignuseadn (Purpose) wasnad1Ayvos

. v a ) (v IJ | a = [
nHUuIe (Primary Effect) Andua1uidunaNneAId@uIve93g maunTaiaIunIounyIng
Aaun n1snsevindudeauliidunatsnazdananannisriuanivuidiaun tasluafsinand

AaRnduIN ngraneveasgiisasniimuallsassusgiesliinssunnautiunsdeseulag

luflanlg91e FasrunadniseululsaSesuvasrauansainean (Parochial School) lyidnse

¥ Engel v. Vitale, 370 U.S. 421 (1962)

2 Wallace v. Jaffree, 472 U.S. 38 (1985)

1 Abington School District v. Schempp, 374 U.S. 203 (1963)
2 Board of Education v. Allen, 392 U.S. 236 (1968)
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338N Lemon test #au19n%¥evadland (Alton Lemon) Tuad Lemon v. Kurtzman
(3) waugin1snsradiaaulunanavassy (Lemon Test)
3 [ ) [ v v ¢
ingin1snIaianiulunanvessgusenauluimendninueily

15N 3 Usenns e

AvuiengUszasAnialan (Secular Purpose)

o

1. nuaneiudos

2. wadfgvesnguuisoshitiunisduaiuniednvinsdraun
(Advancement or Inhibition of Religion)

3. nganetugedlivilisgdwiniutumannnauAuly (Excessive

Entanglement with Religion)
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nnuuensen1snszinvesigneliianadiAylunisdaasuniodavaemauviold uas
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Usgn1sanying Mmadsiansandtsguasaraunieiuiuunniulunield esnliauise
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Ufrastadnmauiwasigasdediufduiusiuluuiasesmemegnegsuiuludeny uin1sidn
Aeadesiutiasediiudeunseiiuiuauyanaliaunsawenuezldindhelalusgniamaun
WINNYMUIEUIBNINTLINVDITTHHUraNINNTalATanil NgMUIen3aNI5NTLYINT0Is UL o

Inra3TsTTIYNIIMETENNSINANIURIAEN

3 Tony Mauro, Ilustrated Great Decisions of the Supreme Court, 2" Edition

(Washington, D.C.: CQ Press, 2006), pp. 75-77.
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(4) NEUINITASIIANITVIAULNYINUAIEUN (Coercion Test)

v |

N13NTUIINYUUIENTENIINTLYINVRITFUAFDNENNI TNV

Fnauvsela Wy TumR County of Allegheny v. ACLU? Qﬂwmm Kennedy 1sinanaia Coercion
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# Lemon v. Kurtzman, 403 U.S. 602 (1971)
# County of Allegheny v. American Civil Liberties Union, 492 U.S. 573 (1989)
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Tngiane widunsuansesntugiusiiludiuniwesveanialutisgguun ekddunisiage
nannsinan1duAIaul eil Coercion Test ¥03gfiNINy1 Kennedy Lagniunldluad
Lee v. Weisman lutiasiawn
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WsuainerensluisdiianisfinuIadunistndendnnisiuanivuieaun lnsianie
o989 madensuiuazmunuiidevvesunanlasUszsnuamgnssunisdanan whiuidy
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AR Santa Fe Independent School District v. Doe”® A1adnduin
YormunvedlsaiouislusagiiindaioygnliinZouiaelununauealsaiouieuiy

nswdsdutdunistanenannisiuaaiduidiaun Wesarndunisaiauud luaaunidu

2 Cynthia V. Ward, “ Coercion and Choice Under the Establishment Clause, ”
Accessed Feb 1, 2017, from http://scholarship.law.wm.edu

*T Lee v. Weisman, 505 U.S. 577 (1992)

%8 Santa Fe Independent School Dist. v. Doe, 530 U.S. 290 (2000)
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# Lynch v. Donnelly, 465 U.S. 668 (1984)
3 Boris I. Bittker, Frank S. Ravitch, Scott C. Idleman, Religion and the State in

American Law, (New York: Cambridge University Press, 2015), pp. 174-178.
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*>Van Orden v. Perry, 545 U.S. 677 (2005)

*® McCreary County v. ACLU of Kentucky, 545 U.S. 844 (2005)
*" Town of Greece v. Galloway, 572 U.S. _ (20149)

%% Locke v. Davey, 540 U.S. 712 (2004)
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*? Reynolds v. United States, 98 U.S. (8 Otto.) 145 (1878)
0 paul Finkelman, “Free Exercise Clause (1): History, Background, and Framing,”

Encyclopedia of American Civil Liberties 621, p. 627 (1949).
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1 Prince v. Massachusetts, 321 U.S. 158 (1944)
*2 United States v. Seeger, 380 U.S. 163 (1965)
3 Welsh v. United States, 398 U.S. 333 (1970)
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% Sherbert v. Verner, 374 U.S. 398 (1963)
* Paul Finkelman, supra note 42, pp. 625-626.
% United States v. Lee, 455 U.S. 252 (1982)
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*% Darius von Guttner, “The French Revolution and Europe - Its Echoes, Its
Influence, Its Impact,” 51 Agora 34, 34-39 (Jan 2016).

> Jeremy D. Popkin, A short history of the French Revolution, (New Jersey:

Prentice Hall, Inc., 1995), pp. 25-29.

>2 Georges Lefebvre, The French revolution from its origins to 1793, (London:

Routledge & K. Paul, 1962), pp. 187-188.
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>*> John Henry Merryman and Rogelip Perez-Perdomo, The Civil Law Tradition:

An Introduction to the Legal Systems of Europe and Latin America, 3rd Edition (Stanford:

Stanford University Press, 2007), p. 16.
* “Les hommes naissent et demeurent libres et égaux en droits. Les
distinctions sociales ne peuvent étre fondées que sur l'utilité commune.”

> Darius von Guttner, Nelson Modern History: The French Revolution, (Victoria:

Cengage Learning Australia, 2015), pp. 85-88.
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* William Doyle, The French revolution: a very short introduction, (Oxford:

Oxford University. Press, 2001), pp. 45-45, 58-64.
" Othon Guerlac, “The Separation of Church and State in France,”23 Political

Science Quarterly 259, 263-265 (Jun 1908).

8 Jennifer Selby, Questioning French Secularism: Gender Politics and Islam in

a Parisian Suburb, (New York: Palgrave Macmillan, 2012), pp. 80-81.
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>? Decision no. 2012-297 QPC of 21 February 2013,” Accessed Dec 1, 2016, from

http://www.conseil-constitutionnel.fr

%0 Aston Nigel, Religion and revolution in France, 1780-1804, (Washington D.C.:
The Catholic University of America Press, 2000), pp. 279-315.

61 “| a France est une République indivisible, laique, démocratique et sociale. Elle
assure ’égalité devant la loi de tous les citoyens sans distinction d’origine, de race ou de religion.

Elle respecte toutes les croyances...”
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62 “La République ne reconnait, ne salarie ni ne subventionne aucun culte...”

%% “Nul ne doit étre inquiété pour ses opinions, méme religieuses, pourvu que

leur manifestation ne trouble pas l'ordre public établi par la loi.”
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5 “Abbé Bouteyre”, Conseil d'Etat, 10/05/1912, No. 46027,” Accessed Dec 1,

2016, from http://www.conseil-etat.fr

aa [ LY

% an1f Telest wazland @n135Aans, “81uNInaiita NanNAIUENBNIANUNIS

9

al

ADUAALABNLUISUSITNNS,” 215815381A15A1aUNASed, aUUN 1, UN 6, W. 139-144 (UN51ALU-

w8y 2549).
6 “Commune de Montreuil-sous-Bois”, Conseil d'Etat, Assemblée, 19/07/2011,

No. 320796,” Accessed Dec 1, 2016, from http://www.conseil-etat.fr
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67 “ Communauté urbaine du Mans”, Conseil d'Etat, Assembleée, 19/07/2011,
No. 309161,” Accessed Dec 1, 2016, from http://www.conseil-etat.fr

68 “Oeuvre d'assistance aux bétes d'abattoirs”, Conseil d'Etat, 05/07/2013, No.
361441,” Accessed Dec 1, 2016, from http://www.conseil-etat.fr
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% :”Nul ne doit étre inquiété pour ses opinions, méme religieuses, pourvu que
leur manifestation ne trouble pas l'ordre public établi par la Loi.”

O Decision no. 77-87 DC of 23 November 1977,” Accessed Dec 1, 20 16, from
http://www.conseil-constitutionnel.fr

! “La France est une République indivisible, laique, démocratique et sociale.
Elle assure 'égalité devant la loi de tous les citoyens sans distinction d'origine, de race ou
de religion. Elle respecte toutes les croyances...”

2 “La République assure la liberté de conscience. Elle garantit le libre exercice

des cultes sous les seules restrictions édictées ci-apres dans l'intérét de ('ordre public.”
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UszuSUlee” Tagluninst 14" ladyaiiunisidenUjufmemauanisaauidne el
A1aansuLweyuglsy (European Court of Human Rights) lannandniieafuiasnInmismna
TumR Kokkinakis v. Greece™ 11 t@3n1mn19auAa ulusssy wazamaun dotdusingiuves

deruuszudulne lnaiasnmaenanuenainasiimiudAgysoyaraniiuiemaun Tugruzidu

o v o a ada

drudrfyresnsfivunsndnvaluauumanslddinvesiiu wwinmdinanddedudnd

AauAd U ldduiemaunmeiuiu

1. Everyone has the right to freedom of thought, conscience and religion;
this right includes freedom to change his religion or belief and freedom, either alone or in
community with others and in public or private, to manifest his religcion or belief, in
worship, teaching, practice and observance.

2. Freedom to manifest one's religion or beliefs shall be subject only to such
limitations as are prescribed by law and are necessary in a democratic society in the
interests of public safety, for the protection of public order, health or morals, or for the
protection of the rights and freedoms of others.

™ “The enjoyment of the rights and freedoms set forth in this Convention
shall be secured without discrimination on any ground such as sex, race, colour, language,
religion, political or other opinion, national or social origin, association with a national
minority, property, birth or other status.”

> ECtHR, 25 May 1993, Kokkinakis v. Greece,” Accessed Dec 1, 2016, from

http://hudoc.echr.coe.int
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verfassungsgericht.de
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10« " (2) Die Erziehungsberechtigten haben das Recht, tber die Teilnahme

des Kindes am Religionsunterricht zu bestimmen. (3) Der Religionsunterricht ist in den
offentlichen Schulen mit Ausnahme der bekenntnisfreien Schulen ordentliches Lehrfach.
Unbeschadet des staatlichen Aufsichtsrechtes wird der Religionsunterricht in
Ubereinstimmung mit den Grundsatzen der Religionsgemeinschaften erteilt. Kein Lehrer
darf gegen seinen Willen verpflichtet werden, Religionsunterricht zu erteilen...”

"L BVerwG 6 C 11, 13,” Accessed Dec 1, 2016, from http://www.bverwg.de
112 Strafgesetzbuch (StGB), Elfter Abschnitt, Straftaten, welche sich auf Religion

und Weltanschauung beziehen (§ 166-168).
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> |CCPR Article 19

1. Everyone shall have the right to hold opinions without interference.

2. Everyone shall have the right to freedom of expression; this right shall
include freedom to seek, receive and impart information and ideas of all kinds, regardless
of frontiers, either orally, in writing or in print, in the form of art, or through any other
media of his choice.

3. The exercise of the rights provided for in paragraph 2 of this article carries
with it special duties and responsibilities. It may therefore be subject to certain restrictions,
but these shall only be such as are provided by law and are necessary:

(a) For respect of the rights or reputations of others;

(b) For the protection of national security or of public order (ordre public),

or of public health or morals.
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