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ABSTRACT

Section 2 of the Constitution of the Kingdom of Thailand B.E. 2560
provides that “Thailand adopts a democratic regime of government with the King as
Head of State.” and Section 3 provides that “Sovereign powers belong to the Thai
people. The King as Head of State shall exercise such powers through the National
Assembly, the Council of Ministers and the Courts in accordance with the provisions
of this Constitution.”

As such, the structure of the state powers shall be subject to the
democratic principle.

Under the democratic principle which the sovereign powers belong to
the people, the administration is made by the people. The state powers shall relate
to the people so that the exercise of such power will be legitimate under the
democratic principle and legitimate to other entities or officials assigned for the state
affairs. In principle, the democracy under the parliamentary system, the parliament is
the only entity elected by the people so it is the most legitimate entity in term of
democracy. The parliament is thus entitled to assign organizations or state officials to
exercise powers of other organizations. The Judiciary is an entity empowered by the
state power. Therefore, the Judiciary is subject to the democratic legitimacy as other

state entities. Since the exercise of the judiciary power is bound by the law and the
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decisions made by the judges are binding upon the parties whether they accept such
decision or not, the Judiciary shall be independent. However, the independence of
the Judiciary cannot be claimed to deny the democratic legitimacy, but the
reference to such legitimacy shall take into account the independence of the
Judiciary. Claiming democratic legitimacy in the case of judicial power is not
applicable to the scope of judicial functions, i.e., the making of judgment. This does
not include the judicial appointments because the appointment of the judges is not
the making of judgment. For this reason, the democratic legitimacy relating to the
judicial power can be achieved by allowing other organizations to be a part of the
judicial appointment process, in particular, the legislature, which basically comes
from the people. In addition, the participation is in the appointment process only,
not the exercise of judicial power. So the participation in judicial appointments by
the legislative or executive bodies does not conflict with the principle of segregation.
Moreover, the judiciary shall be free to act as a judge immediately upon
appointment, and the appointer has no power to intervene his/her performance.
Therefore, the appointment of the judges by the legislature does not affect the
independence of the judiciary as a judge.

This thesis studies the process of the appointment of judges in foreign
countries, e.g., the Federal Republic of Germany, which accepts the parliamentary
system, the French Republic, which uses the semi-parliamentary and semi-
presidential system, and the United States of America, which uses the presidential
system. It was found that whether the democratic regime will be in any form, the
entities elected by the people take part in the process of judiciary appointment
process. In case of the Federal Republic of Germany, the legislature has the power to
search for the judges and the President of the State appoints the Judges.

The searching process for Constitutional judges of the Federal Republic
of Germany is made solely by the legislature. In the other hand, the appointment
process for state court judges is conducted by the Minister responsible for each kind
of courts, along with a judicial selection committee, consisting of representatives

from state councils, judges and lawyers. In addition, the judicial selection process for
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the federal court is conducted by a selection committee, comprising of a
representative from each state, whether such representative is a member of the
House of Representatives of the federation or not. The Minister of Justice responsible
for such court, any member of the selection committee and the counseling board of
the court of selection, shall nominate the judges for the selection process. The
counseling board comprises of judges appointed by the judges attached to the court
of selection. The selection committee participates in the judiciary appointment
process, i.e., in case of the appointment of the Constitutional judges, the judiciary is
free to select anybody. In case of the French Republic, the legislature appoints nine
persons, each three from the President, the President of the House of
Representatives and the President of the Senate. The judiciary appointment of other
courts is conducted by the twelve-person judiciary committee, consisting of the
President, as the chairman, Minister of Justice, as the vice chairman, and the other
ten members appointed by the President. Two of which are from the Supreme
Court, one is from the high ranking public prosecutors, three are from the Appeal
Court and the Court of First Instance each, one is from the State Council and the
other three are from non-judiciary nominated by the President, President of the
House of Representatives and President of the Parliament each. The judiciary
committee is empowered to nominate the candidates for the Supreme Court judges.
The director general of the Appeal Court is appointed by the President. Judges in
other levels are nominated by the Minister of Justice to the President, with the
suggestions of the judiciary committee. In the United States of America, the
President, with the advice of the Senate, appoints all the judges. The study shows
that in the democratic countries, in whatever forms, the entities elected by the
people take part in the judiciary appointment process.

The judiciary appointment process in Thailand, which has the
parliamentary system, as the Republic of Germany, the legislature is the entity
directly elected by the people and it is regarded as the entity with the highest
democratic legitimacy. Therefore, the legislature shall be empowered to appoint the

bodies exercising powers in the administrative and judiciary entities in accordance
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with the democratic and legitimacy principles adopted in the countries under the
parliamentary system. However, having study the current Thai legal system relating
to the judiciary appointment, i.e., the Constitution of the Kingdom of Thailand B.E.
2560, Act on Regulations for Judicial Officials B.E. 2543 and Act on Establishment of
Administrative Courts and Judicial Procedures B.E. 2542, it is found that the judiciary
appointment processes, except the case of the Constitutional Court, are conducted
by the courts’ internal bodies. Although the Senate, which is elected by the people,
has the final decision in the appointment of the Constitutional judge pursuant to the
Constitution of the Kingdom of Thailand B.E. 2560, the Senate is not involved in the
selection process. The current appointment process of the Constitutional judges is
thus corresponding with the principle of independence. Meanwhile, the judiciary also
relates to the legislature, which is the direct representative of the people under the
democratic principle.

The study suggests the courts of justice and administrative courts to
interrelate to the people through the Senate in a way that not affect its
independence. Thai political sociology is the parliamentary dictatorship which the
administrative and legislature is not able to counterbalance the exercise of powers
and the politics has extensively distorted the exercise of its power. The judiciary is
the only institution which effectively examines the exercise of powers of other
institutions. Therefore, the creation of the relationship mechanism between the
judiciary and legislature shall not allow the legislature to dominate the judiciary. The
degree of the interrelation between the judiciary and legislature of each court shall
be determined on the effects of the use of power of each court on the legislature or
administrative as follows:

The Court of Justice: The nature of judiciary relates to civil and criminal
laws. The outcome of its actions does not affect the political institutions or powers,
or even the administrative power of the administrative. The court of justice and the
legislature should be indirectly interrelated by having the representatives from the
Senate in the judiciary official board. Two representatives should be appropriate

because the representative from the legislature should present in every meeting of
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the judiciary official board but, in some occasions, any of the representatives of the
legislature may not be able to attend the meeting.

The Administrative Courts: The exercise of the judiciary power of the
administrative judeges also affects the administrative. The desired appointment
process of the administrative judges for both tiers is to directly link the administrative
courts to the legislature, which is the representative of the people, by determining
that the president of the Supreme Administrative Court, as the head of the
administrative courts, shall be approved by the administrative judicial official board
and the Senate. However, other administrative judges, either in the Administrative
Courts or Supreme Administrative Court, shall be appointed by the administrative
judicial official board. The board, with the total of 13 persons, shall comprise of two
representatives from the legislature and one from the administrative. Thus, the
representatives from the administrative, including the president of the Supreme
Administrative Court, are four persons. Such proportion will not affect the
independence of the administrative judges but, at the same time, the administrative
courts have a direct link to the people through the president of the Supreme

Administrative Court and the administrative judicial official board.

Keywords: the judiciary, judiciary appointment, independence of the judiciary
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