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Abstract

As far as the double taxation agreement is concerned, the business profit
of an enterprise is taxable in the source state only if there is a permanent
establishment situated therein. Where, however, there is no permanent
establishment, such profit may be taxed only in the residence state. According to
Article 5, paragraph 1 of the said agreement, a “permanent establishment” is a fixed
place of business, although such specific activities as construction and rendering of
services, including agency, may also be deemed to point to the existence of a
permanent establishment. Of course, historically, fixed places of business had
represented permanent establishments. But since the first double taxation
agreement came into being, diverse nuances of permanent establishments have
been developed such that they have come to be accepted by the present-day OECD
and UN models. Since the original connotation of fixed places of business has died
hard, enforcement of the crucial Article 5 of the agreement is fraught with difficulties
in the face particularly of the emergence of e-commerce.

As far as Thai law is concerned, its perception of a permanent
establishment has been gleaned from the Revenue Code, secondary legislation,
revenue rulings and judgements of the Supreme Court. Unfortunately, it has been
found that such perception departs substantially from the conception of the

universally-accepted OECD and UN models. This has adversely affected Thailand’s
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actual collection of taxation from liable permanent establishments. Faced with this,
this thesis has made recommendations for legal amendments to realign Thai law and

fiscal practice, the OECD and UN models being used as guidelines.

Keywords: Income Tax, Double Taxation Agreement, Permanent Establishment
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