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ABSTRACT

A single member company is a type of business organisation that can be
established by a sole member who has limited liability not exceeding his contribution.
Since a single member company has a separate legal entity, it has its own rights and
liabilities. This characteristic raises concern among creditors that they will lose their
rights for several reasons. The first is that there is a greater potential of business
failure because of the inefficient management of the business by a sole member who
has absolute control over the company. The second is that the regulations of a single
member companies tend to be more relaxed. It is exempted from several duties in
order to facilitate small businesses and as a consequence, a single member company

can be used as a corporate vehicle for fraudulent purposes.

Since there is currently an attempt to recognise the concept of single
member company under Thai jurisdiction, the key to the success of the new
legislation is that the law must balance single member companies’ benefits and
creditors’ rights for the greatest mutual interest. This leads to the interesting question
of what is the appropriate level of creditors’ rights and protections in single member

companies. Therefore, the aim of this thesis is to examine company and corporate
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insolvency law as a default rule for all companies for the purpose of identifying

appropriate regulations for single member companies under Thai jurisdiction.

Based on the study, the current Draft Law on Single Member Companies
Act B.E... which was approved by the Council of Ministers on the 24" January, 2017,
provides several regulations that reflect the concern about creditors’ rights and
protections. The interesting issue is that, different from UK law, the existence of a
single member companies relies on their sole members. There are certain specific
provisions related to the qualifications of sole members which seem to be inconsistent
with the characteristic of single member companies. Nevertheless, the provisions on
capital maintenance, mandatory disclosure of information regarding the incorporation
of single member companies, cancellation of fraudulent acts are appropriate to protect

creditors’ rights.

It is suggested in this thesis that some regulations under UK law, namely,
directors’ specific duty to consider creditors’ interest could be adopted into Thai law
to encourage the protection of creditors. Directors should be liable to make a
contribution to the company’s assets in the event of a breach of this duty. The
restriction on re-use of company names is another approach to prevent the avoidance
of this obligation by winding up an insolvent company. Moreover, a company’s duty
related to accounts, reports and audits should be determined by its size. Finally, single
member companies should be enforced to comply with some special procedures on
internal management, i.e. to record the sole member’s decision and to make a contract

with the sole member in writing.

Keywords: Single member companies, One man companies, Creditors’ rights and
protection
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CHAPTER 1

INTRODUCTION

1.1 Background and Problems

Businesses grow rapidly in the digitalisation age because of technology.
The trend of the business model has changed and there are many small enterprises
(SMEs) operated by a sole owner. Technology plays an important role in reducing the
necessity of labour and the difficulties involved in managing a business. As a result,
joint investment or the incorporation of shareholders with different fields of expertise
has become less necessary and various small enterprises can be totally managed by a
sole owner. To illustrate this point, statistics issued by the Thai government show that
the majority of enterprises incorporated in the country are small or medium-sized. *

There are about 200,000 incorporated companies where their majority shares, i.e.

more than 50 percent, are held by just one person.2 Today’s business organisations
are gradually becoming smaller. It could be said that small enterprises have become
more and more significant to the national economy. Therefore, there should be a
simplified corporate form that is more appropriate for small enterprises.® However,
the current Thai law, i.e. the Civil and Commercial Code (CCC), is still inconsistent
with this new trend of business. The most significant problem is that at least three
shareholders are required to incorporate a private limited company and the process of

establishing a company is time-consuming and costly. After the incorporation, there

! The Office of Small and Medium Enterprise Promotion (OSMEP),

the Strategy Plan of The Office of Small and Medium Enterprise Promotion no.3 B.E.
2555 — 2559 (2011) Bor-1

2 Noppadon Pakornnimiddee, the Advantages and Disadvantages of the Formation of
a One-Man Company in Thailand (School of Law, Sripatum University 2016) 1

® Legal and Development Research Institute of Chulalongkorn University, the
Research on Recognition of Single Member Companies, Final Report (11"
September, 2015) 48
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are many obligations with which the company must comply under this law. As a
result, it is quite difficult for new small enterprises to establish a company.

In fact, single member companies are not a new concept. Many sole
proprietors who want to limit their liabilities in order to reduce their risks in operating
the business incorporate a company by providing a tiny number of shares for
nominees to meet the minimum requirement of the number of shareholders. These
nominees are usually people who have a close relationship with the proprietor, such as
a wife, parent or child. This means that they must be people the proprietor can truly
rely on not to damage him. This kind of enterprise could be called a “single member
company de facto”, which is deemed to be a legitimate business organisation. The
requirement of a minimum number of shareholders has become less significant due to
the development of the concept related to company law. Various jurisdictions can find

no reason to stipulate the minimum number of shareholders because it tends to

obstruct the growth of the business and the economy as a Whole.4

These problems reflect that it is inappropriate to impose the law on this
issue in the current climate. Therefore, various jurisdictions have decided to recognise
the concept of single member company or allow sole proprietors of businesses to limit
their liabilities in order to reduce the aforementioned difficulties. Thailand is no
exception and an attempt is currently being made to legislate a new law to adopt the
concept of a single member company in Thai jurisdiction.

The consequence of incorporating companies is that the legal entity of the
company will be separated from the sole member. There are several matters to be
considered due to the adoption of this concept from a legal perspective. The
distinguishing characteristic of this type of company will inevitably affect the legal
principles of multi-member companies, such as the limited liabilities of members, the
separate legal entity and the separation of the ownership and management of the
company.

Based on the hybrid characteristic of single member companies, i.e. while

their characteristics are similar to those of sole proprietorships, they consist of a single

* Assamen M. Tessema, ‘Comparative Single member Companies of Germany,
France and England: A Recommendation to Ethiopia’ 8 <https://papers.ssrn.com/sol3
/papers.cfm?abstract_id=2193070> accessed 8 February 2017
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person and the company’s existence totally depends on that person. This sole member
has the same advantages as members of multi-member companies, but the company
has a separate entity so that the member is able to limit his liability to the extent of his
personal funds. This hybrid characteristic is problematic for creditors who engage in
business transactions with single member companies because they fear that their
rights will be affected. One of the most controversial aspects of single member
companies is trust. While the sole members of single member companies enjoy the
limitation of liability like members of multi-member companies, creditors have to
bear a higher level of risk. Since the company is funded by a sole person, it is exposed
to the risk that it may be undercapitalised or unable to access loans from banks or
financial institutions for its business activities due to less creditability. As a result, the
company may not have sufficient funds to repay its debts in the event of default.
Moreover, because it is less formal, a sole person may easily incorporate a single
member company in bad faith as a corporate veil for the purpose of evading liability
against creditors. A sole member may engage in unfair or illegal conduct without
being controlled by other shareholders.” Finally, since there is only one member who
has the full power to control the company, it is more likely to fail due to the lack of
efficient management and expertise. Different from multi-member companies, there
are no other shareholders’ interests to be considered in single member companies;
however, the creditors tend to be the ones who suffer from the consequences of any
inappropriate conduct. Thus, it could be said that the special characteristic of a single
member company could expose creditors who engage in business transactions with it
to a greater risk.

Based on the realisation of this indisputable problem, the focus of this
thesis will be the legal issues related to the balance between the benefits of single
member companies and creditors’ rights and protection for the best mutual interest.
Some traditional provisions may be exempted in order to facilitate the management of
single member companies due to their unique characteristic, while some specific

provisions are required to provide creditors with sufficient protection. The appropriate

®ibid 37
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creditors’ rights and protections are also undeniable to effectively recognise a single
member company.

In fact, there are various relevant laws to be considered from the legal
aspect; for example, the laws of obligations, contracts, securities, partnerships and
companies, corporate insolvency, insurance and tax. The analysis in this thesis will
focus on a comparison of the provisions related to company law and corporate
insolvency law on creditors’ rights and protection under Thai law with the relevant
mechanisms in the UK law in order to find a benchmark of creditors’ rights and
protection in single member companies that is appropriate for adoption in the Thai

jurisdiction.

1.2 Hypothesis

There is currently an attempt to recognise the concept of single member
companies in the Draft Law on Single Member Companies Act B.E..., which was
approved by the Council of Ministers on the 24™ January, 2017. However, having
considered the regulations under this draft law, it is evident that certain provisions
may impose excessively restrictive duties on single member companies which could
make them difficult to manage. On the other hand, in view of the hybrid characteristic
of these companies; some provisions may indicate less restrictive duties, which could
cause creditors’ interests to be exploited by a single member company or its sole
member. Besides, certain specific rules that exist in UK law could also be adopted

into Thai law in order to promote the attractiveness of single member companies.

1.3 Objective

@ To examine the general concept of a single member company and
creditors’ rights and protections.

(b) To examine the Draft Law on Single Member Companies Act B.E...,
which was approved by the Council of Ministers on the 24" January, 2017

Ref. code: 25595801040139FMQ



in connection with the rights and protections of creditors in single member
companies.

(c) To research the existing UK law in connection with the rights and
protection of creditors in single member companies.

(d) To find a benchmark of the rights and protection of creditors in single
member companies in order to provide appropriate regulations to support

them to encourage the success of this type of business.

1.4 Scope of Study

The purpose of this thesis is to examine the rights and protection of
creditors in single member companies under Thai and UK law. In terms of the Thai
jurisdiction, since there is currently an attempt to establish specific regulations in
respect of companies by the Department of Business Development, Ministry of
Commerce, the Draft Law on Single Member Companies B.E... Act which was
approved by the Council of Ministers on the 24™ January, 2017, it will be examined in
this thesis, as well as the Civil and Commercial Code and Bankruptcy Act B.E. 2483.
Meanwhile, the Companies Act 2006, the Insolvency Act 1986 and Company
Directors Disqualification Act 1986 will be examined from UK jurisdiction.

In terms of the grounds of obligations, although there are several types of
creditors, including creditor by contract, tort or unjust enrichment, the differences
between them will not be identified in the thesis. Besides, creditors’ rights and
protection may vary based on the contract between the parties, which distinguishes
the level of risk of creditors in engaging in transactions; therefore, these differences
will not be addressed here due to the clauses in the contract. However, the main focus
of the thesis will be the laws that exist in the aforesaid jurisdictions for the purpose of
identifying an appropriate level of legal protection. In fact, there are several fields of
law that relate to creditors’ rights and protections in single member companies; for
example, company law, the law of obligations, security law, insurance law and
corporate insolvency law, but the scope of study in this thesis will only include

company law and corporate insolvency law.
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1.5 Research Methodology

This thesis is based on a comparative approach using primary research
from resources such as legal provisions, draft law and cases in both Thai and UK
jurisdictions. Reliable secondary resources will also be utilised, such as textbooks,
scholars’ opinions, articles, journals, websites, news, and government publications in

connection with creditors’ rights and protection in single member companies in both

Thai and English.

1.6 Expected Results

(@) To understand the special characteristic of single member companies
and creditors’ rights and protections in general.

(b) To understand the current Thai draft law and the necessity of a
specific law regarding creditors’ rights and protections in single
member companies.

(c) To thoroughly understand the UK law regarding creditors’ rights and
protections, specifically in single member companies.

(d) To provide an appropriate benchmark and recommendation of
creditors’ rights and protections in single member companies that

should be adopted into the Thai jurisdiction.
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CHAPTER 2

CREDITORS’ RIGHTS AND PROTECTIONS IN SINGLE
MEMBER COMPANIES

The general theory of creditors’ rights and protections in single member
companies will be introduced in this chapter, beginning with the development of the
concept of a single member company and the necessity to recognise it in the statutory
law. This will be followed by a consideration of the rationale of providing creditors in
single member companies with rights and protections. The chapter will end with an
examination of the general principles under company and corporate insolvency law,

which reflect the concern about creditors’ rights and protection.

2.1 Historical Background of Single Member Companies

2.1.1 Development prior to Recognition

Businesses seemed to have a simple and uncomplicated structure in the
past, such as sole proprietorships and partnerships. Investment normally came from a
sole trader or a few traders, who decided to operate the business together with the aim
of sharing the profit. However, the trend of free trade subsequently affected the
business model and the concept of a company with a much more complex format was
introduced to facilitate the business. Several groups of people and internal organs play
different roles in the management of the company under company law, such as
shareholders in the general meeting and the board of directors, based on the company
law in each jurisdiction. Traders who jointly contribute their funds in order to grow
the business are called shareholders, and although there are several shareholders, the
business is generally managed by only a few people, such as directors and controlling
shareholders. Other shareholders, who can be called “passive investors”, do not
generally participate in managing the business. They only look forward to the
distribution of the dividend. Thus, the concept of limited liability, which is recognised

Ref. code: 25595801040139FMQ



as one of the most significant principles in the modern corporation law, was
introduced to encourage these investors to invest in the business. This concept allows
investors to safely invest a limited sum in the company and to enjoy limited liability.°
In other words, it could be said that these investors will not be held personally liable

for the company’s debts.

2.1.2 Recognition

Many traders establish a family company in order to obtain the benefit of
incorporation of limited companies. Family companies are businesses that consist of a
sole majority shareholder, who has absolute control and actually acquires the whole
benefit, while family members or companions hold a small number of shares as
nominees, solely to meet the minimum number of shareholders required by law.
Family businesses have long been recognised as legitimate organisations and it is
found from the statistics of many countries, including Thailand, that several small
incorporated companies are likely to be family concerns. The reason for incorporating
family companies is to combine limited liability with a completely dominant sole
proprietorship.” These family companies may be called single member companies de
facto.

The notion of a single member company was initially affirmed by the

leading case of Salomon,8 when the House of Lords found no reason to restrict a sole
person from incorporating a company as long as it was consistent with the regulatory
requirement. This case indicated that the company had a separate legal entity from its
owner; therefore, it had its own assets for operating the business and was generally
not the agent or trustee of its members. This case allowed the corporate form to be
used legitimately to shield the owner of the company from liability when operating

the business. The decision recognised the importance of a separate legal entity and the

® Hicks G & S.H. Goo, Cases and Materials on Company Law (6th edn 2008, Oxford
University Press) 79

" Bernard F. Cataldo, ‘Limited liability with One-man Companies and Subsidiary
Corporation’,<http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=2573
&context=Icp> accessed 18 May 2017, 474

8 salomon v Salomon Co Ltd [1897] AC 22
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use of companies, even in relation to small or closely-held companies where the
directors are also the controlling shareholders.’

The idea of the incorporation of private limited companies changed after
the Salomon case. One person can legitimately own a company by transferring some
of his shares into the names of nominees to make up the required minimum number of
members, thus making the company a device for small businesses.*® In some respects,
by extending the benefits of incorporation to small private enterprises, the Salomon
case induced fraud and the evasion of legal obligations by shareholders, which could
lead to injustice and excessive risk for creditors.™

The concept of company law has gradually become controversial in terms
of the minimum required number of shareholders due to the trend of establishing
family companies. This rule regarding the minimum number of shareholders has been
opposed by several legal scholars and courts in many jurisdictions, since they find that
the imposition of this criterion is unnecessary. It is questionable why shareholders in
multi-member companies are able to limit their liabilities, while this advantage is
withheld from sole traders. Due to the recession of the idea regarding the minimum
number of shareholders in company law, the concept of single member companies has

been explicitly recognised in the statutory law of various jurisdictions to reflect the

actual circumstances in modern company Iaw.12

Single member companies have been explicitly recognised in the EU since
1989 pursuant to the Twelfth Council Company Law Directive of the 21% December
1989 on Single member Private Limited Liability Company (89/667/EEC). This
concept has been accepted and agreed by some European countries, including
Belgium, Denmark, France, Germany, The Netherlands and Luxemburg and has been

° Ducan MacKenzie, ‘Abusing the corporate form: Limited liability, Phoenix

Companies, and a Misguided Response’ (2008) The University of Otago
<http://www.otago.ac.nz/law/research/ journals/otago036279.pdf> 10

1% Hicks G & S.H. Goo, Cases and Materials on Company Law (6th edn 2008, Oxford
University Press) 79

1 Gonzalo Villalta Puig, ‘A Two-Edged Sword: Salomon and the Separate Legal
Entity Doctrine’ Volume 7, Number 3 (September 2000) Murdoch University <
http://www.austlii.edu.au/au/journals/MurUEJL/2000/32.htmI> accessed 18 May
2017,1

12 Jirajit Chouysriyoung, Single member Private Limited Company (Thesis for Degree
of Master of Laws Program in Laws, Chulalongkorn University 2005) 1 - 2
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effective as domestic law since 1993." Besides, the European Communities (Single
member private limited companies) Regulations 1994 provided certain rules regarding
this concept.™

This concept has been recognised in France since 1985 where it is known
as Entreprise unipersonnelle a responsabilité limitée (“EURL”). It was created in
order to resolve the practical problem of the formality of company incorporation,
which requires at least two shareholders. Subsequently, several types of legal entities
that could be incorporated by a sole owner were recognised under French law, such as
Sociéta par action simplifiée unipersonnelle (“SASU”), Auto-entrepreneur and
Entrepreneur individual a responsabilité limitée (“EIRL”).

A single member company in Germany is called an Einmanngesellschatft,
and it was recognised by the legal reformation in 1980."

In the UK, single member companies have been recognised since 1896 by
virtue of the Salomon case, and later by the resolution of the House of Parliament in
The Companies (Single member Private Limited Companies) Regulations, 1992.
Company law was reformed in the Companies Act 2006, in which single member
companies were explicitly recognised.*®

In terms of the US, there have been business organisations called limited
liability companies (“LLC”) since 1977, which allow investors to limit their liability
to not exceed their investment. These organisations are hybrids somewhere between
limited partnerships and corporations. Members of limited liability companies
participate more in the management of the business than shareholders in corporations,
who have no control over the day-to-day business operation. Limited liability
companies have been able to have a sole member since 1996 and be called a single
member limited liability company (“SMLLC”). It was initially recognised by the tax
authority for the purpose of collecting taxes. Delaware was the first State to recognise
the establishment of single member limited liability companies. Then, other States
like Florida, California and Massachusetts also recognised this concept in 1982, 2000

13 ibid 83-84
1% ibid 92

1% ibid 114
18 ibid 101
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and 2003, respectively. Since then, all the other States have come to recognise the

registration of single member limited liability companies.*’

2.2 Characteristics of Single Member Companies

A single member company (“SMC”) is a type of corporate body that has
been adopted by various jurisdictions in different names, such as a one-man company,
a one-person company, a single member limited liability corporation (“SMLLC”) and
societas unius personae (“SUP”).

Under the law of each jurisdiction, single member companies are classed
as either private or public companies, which are initially incorporated by one person
or the number of members is subsequently reduced to one person.’® A natural person
or corporate body is entitled to establish a single member company and the most
distinctive characteristic of this type of company is that all the shares or contribution
must have been subscribed by a sole person. The number of members of the company
should be limited to a single person.’® As a result, the owner or founder is the sole
member of the company who wholly owns the profit from the company and is also
liable for any losses.

Single member companies have a hybrid characteristic. Similar to sole
proprietorships, they consist of a sole person on whom the stability of the company
totally relies; however, the said sole member has the same advantages as members of
a multi-member company based on being a separate entity apart from the company.
Thus, owners of single member companies are able to limit their liability to the extent
of their own funds like members of multi-member companies.

There are some significant consequences of this unique characteristic.
Firstly, there is no need to hold a shareholders’ meeting, which is an organ consisting
of shareholders with the authority to make decisions in the company. Shareholders

can generally protect their interests by exercising their right to control the board of

ibid 71-73

18 <https://www.cro.ie/registration/company> accessed 14 September 2016

9 Securities and Exchange Commission of Pakistan, ‘Guide on Single Member
Company’, 3
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directors. Different from multi-member companies, since a single member company
only has one member, there is no need to hold a meeting because it is solely and
absolutely controlled by that member.?°

Secondly, the sole member of a single member company has both the
decision-making power and the executive power. Single member companies lack the
function of a board of directors, which is generally to supervise the directors and
employees in the operation of the day-to-day business and protect creditors who
engage in transactions in certain circumstances stipulated by the law. Unfortunately, it
is difficult for the board of directors of single member companies to be independent
because the sole member tends to hold the office of director or have absolute control
over them. As a result, the sole member may ignore the interests of the company or
creditors and damage them by only focusing on his own. Therefore, it is difficult to
for a single member company to achieve the role of the board of directors and
consider other parties’ interest.” There are no complex checks and balances by the
shareholders themselves or other internal institutions such a shareholders’ meeting.
This raises the question of how to control single member companies by improving
their governance structure.”> On the one hand, this unique characteristic gives the
single member absolute control in the management of the company; on the other
hand, it unavoidably affects the rights of the other parties who engage in business
activities with a single member company, namely the creditors, who may be business

partners, employees or clients.

2.3 Benefits of Single member Companies

Although establishing a single member company entails complying with

some legal formalities, which seems to be more complex than operating as a sole

20 Bai Xiaojun and Su Zhenhong, ‘Corporate Governance for One-man Company in
View of the Theory of Stakeholders’, School of Economics and Management,
Shenyang Ligong University <http://www.seiofbluemountain.com/upload/product/
201002/1265779897wzflroe9.pdf> 218

*L ibid 218

? ibid 217
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trader, 2* there are still numerous reasons to incorporate this kind of company. The
recognition of single member companies will lead to several advantages for all
relevant persons as illustrated below.

From a trader’s perspective, a single member company is an alternative
for sole traders who are reluctant to jointly invest with other traders to establish their
own business.** Firstly, since there is no need to appoint nominees to hold shares for
them, there is unlikely to be a conflict of interest or a problem with trust among
shareholders. There will be no conflict in the management of the business because the
sole member has absolute control. He can make all business decisions independently
and receive the full share of the profit.

Secondly, the sole member will need to devote considerably less time,
energy and resources to the business due to the simpler regime of single member
companies. From an economic perspective, based on the theory of absolute advantage
by Adam Smith, in the event that single member companies can generate products or
services equal to those of multi-member companies while spending less on
administrative costs; this implies that single member companies are more effective
business organisations than multi-member firms.?®> As a result, they are deemed to be
more advantageous to the sole member. Besides, single member companies may
obtain certain benefits such as tax incentives and be exempted from certain formalities
by the government.?®

Thirdly, single member companies are deemed to be a device to protect
personal assets due to the principle of separate legal entity. Sole members are able to
limit their personal liability, which encourages them to invest more in the business in
the knowledge that they will not be personally liable for the company’s debt. Sole
members will be able to diversify their investment in several companies in order to

reduce their risk and liquidate a particular business quickly if it has no prospect of

2% Hicks (n 10) 93

24 Legal and Development Research Institute of Chulalongkorn University, the
Research on Recognition of Single Member Companies, Final Report (11 September
2015) 27

2% Noppadon Pakornnimiddee, the Advantages and Disadvantages of the Formation of
a One-Man Company in Thailand (School of Law, Sripatum University 2016) 20

26 Hicks (n 10) 94
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generating a profit. Although, in reality, sole members may be requested to provide
security at the time of concluding the contract, such as a charge on property or a
personal guarantee that causes shareholders to bear unlimited liability, the principle of
limited liability still protects shareholders on some level from certain groups of
creditors and the unpredictable obligations of the company, such as tortious liability.

Fourthly, from the opposite perspective, since single member companies
have a separate legal entity, their assets are shielded from the claims of the personal
creditors of members. They are protected from the financial difficulties of the owner.
This characteristic is advantageous for both the company and its creditors, since it
reduces the risk of engaging in business with the company and, as such, promotes the
efficiency of its commercial transactions.?’

Finally, single member companies are more trustworthy than sole
proprietorships because they are required to comply with several regulations and
disclose important information to the public. The relevant persons will be able to
access this information before deciding to engage in a business transaction with a
single member company. A single member company also has perpetual succession;
therefore, the management of the business seems to be more consistent. It can only be
liquidated on grounds specified by the law. In addition, the company can protect its
business name better than natural persons because after it has been registered, other
people are prohibited from incorporating a company with the same name. As a result,

people will be more interested in engaging in business transactions with single

member companies; therefore, these companies will be able to make more profit.28
From the public’s perspective, single member companies are currently
recognised and accepted as a business model and the recognition of this concept will
appropriately reflect the current trend of business. Firstly, the government will be able
to effectively govern and monitor these enterprises, which will encourage them to be
transparent so that they will pay the correct amount of tax. At the same time, the
government will be able to encourage economic growth by providing single member

companies with some exclusive benefits.

27 Susan McLaughlin, Unlocking Company Law (3" edn 2015, Routledge) 52
28 Legal and Development Research Institute of Chulalongkorn University (n 24) 29
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Secondly, the convenience of establishing a single member company will
induce individuals to initiate new businesses, which will increase the opportunities for

employment and encourage economic growth as a whole.

2.4 Rationale of the Creditors’ Rights and Protections in Single Member
Companies

2.4.1 General Creditors’ Rights and Protections

2.4.1.1 Historical Background
The development of creditor protection firstly appeared in the

Centros case®®, when a Danish couple decided to incorporate a business in Denmark
but register it in the UK in order to avoid the minimum capital requirement under
Danish law. After the incorporation, the Danish authorities refused to recognise their
sole place of business in Denmark as a branch office of the English company.
Therefore, the couple appealed to the European Court of Justice. Pursuant to the
principle of freedom of establishment in the EC Treaty, the Court accepted the
couple’s argument that the company had been duly formed under UK law, regardless
of the fact that its business was conducted exclusively conducts in Denmark. This
decision focused on the significance of the place of establishment of a company,
which is called the ‘incorporation theory’, rather than the actual place where the
business is conducted, which is the ‘real seat theory’.*

The issue that was relevant to creditors’ rights and protection was
that the real seat theory aims to preserve the policy instrument of the national
company law in certain areas like creditor protection.®* However, based on this
decision, each state was restricted from imposing regulations regarding the freedom of
establishment for the purpose of protecting creditors or preventing fraud where there

is an alternative way to protect creditors. This had the effect of reducing the States’

° Centros Ltd v Erhvervs- og Selskabsstyrelsen [1999] ECR 1-1459; Thomas
Bachner, Creditor Protection in Private Companies: Anglo-German Perspectives for
a European Legal Discourse (first published 2009, Cambridge University Press)

%0 Bachner (n 29) 1-2

3 ibid 3
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power in connection with the legislation in order to protect the interests of certain
groups of companies, which consequently led to the issue of creditor protection in

company law.*

2.4.1.2 Underlying Rationale
The stakeholder theory will firstly be examined in order to

understand the significance of considering the interests of the company’s creditors.
Based on the stakeholder theory, which concerns the organisation’s management and
business ethics, there are several categories of stakeholders who are directly or
indirectly affected by the company’s conduct. R. Edward Freeman; “stakeholders are
people able to influence the realisation of the objectives of an organisation or are
people affected by the organisation to achieve the goals.” In other words,
“stakeholders are individuals or groups who benefit from or are harmed by, and
whose rights are violated or respected by corporate action.” *

Stakeholders can be categorised as those who have internal claims;
for example, shareholders and employees, which includes executive officers,
managers and external claimants; namely, lenders, customers, suppliers, society,
government and competitors. ** The board of directors only owes fiduciary duty to
shareholders who are viewed as the owners of the company; however, this will only
generate short-term profit and will inevitably make other stakeholders lack the
confidence to engage in any business with the company.® In the modern corporate
world, companies are not only vehicles for their shareholders, but the benefits of other
relevant stakeholders should also be considered. All stakeholders who are involves
with the company’s performance should be treated equally. Shareholders should not
have supremacy in controlling the company because they are not the only risk bearers;

instead, there are other stakeholders who also share the risk.*

% ibid 4
% R. Edward Freeman, ‘Stakeholder Theory of the Modern Corporation’, <
https://businessethics. qwriting.qc.cuny.edu/files/2012/01/Freeman.pdf> accessed by
18 May 2017, 41
*Interests of Stakeholders < https://www.lawteacher.net/free-law-essays/business-
ggwlinterests-of-stakehoIders.php> accessed 18 May 2017

ibid
% ibid
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Creditors are one of the most significant categories of stakeholders.
They can be several groups of persons who have a legal claim on the company. The
relationship between a company and its creditors, such as lenders, suppliers and
consumers, may be based on various contractual obligations or even a tortious
obligation such as tort victim. For example, lenders who invest in the company by
providing a loan expect to be repaid with interest. Lenders take a risk in unpredictable
situations such as the default of the repayment of the debt or insolvency, when the
company has inadequate remaining resources to repay the debt. Creditors are
generally inevitably affected by the company’s conduct, as explained below.

Firstly, from the property rights perspective, a company not only
consists of shareholders’ investment, but also creditors’ contribution, such as loans
and labour. When both shareholders and creditors contribute a fixed amount, there is
no reason to neglect the other creditors’ interests.>’

Secondly, in terms of exposure to risk, it is not only the shareholders
who bear the risk; other creditors also take a risk, which seems to be more difficult to
transfer. Shareholders can decentralise their risk through the principle of limited
liability, diversify their investment in various businesses. They are also able to trade
their shares conveniently and quickly because they only have limited liability and the
remainder of the risk is transferred to the creditors, who will find it difficult to escape
damage in a critical situation.*® Therefore, companies should consider the interests of
all their creditors, not just those of their shareholders. Stakeholders should play a role
in corporate governance and be able to protect their interests based on the number of
their assets and the level of risk they bear.*

Thirdly, when a company becomes insolvent or has financial
difficulties, the order of repayment will generally be secured creditors, unsecured
creditors and shareholders, respectively. Shareholders will have the least chance of

being repaid, since they are at the end of the line. However, due to the benefit of

%" Bai (n 20) 219
% ibid
% ibid
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limited liability, they will not be obliged to make good any financial losses. “° Even
more, they may decide to engage in hazardous activities that have little chance of
making a huge amount of profit or have a high chance of making a los. Alternatively,
shareholders as investors will promptly sell their shares in order to avoid the los.
Shareholders will not wait for long-term benefits and will not be responsible for
recovering the business; instead, it is other stakeholders who are negatively affected
when the company is at risk.**

Fourthly, although creditors are able to ask for security from the
controllers of the company, such as a mortgage or personal guarantee which will
override the limited liability of shareholders, a contract does not fully protect
creditors, especially small ones who were not involved in drafting the contract and
have little bargaining power or involuntary creditors, who are not willing to be legally
bound to the company. * Furthermore, some creditors may not be able to access
certain crucial data that would affect their decision to become bound to the company
due to asymmetric information.

There are some ideas of corporate governance based on the
stakeholder theory that include the relationship between a company’s management, its
board, its shareholders and other stakeholders; for example, allowing certain
categories of stakeholders to participate in the corporate governance in order for the
company to make a long-term profit.** Nevertheless, several regulations have been
developed for large companies, they are inappropriate for application to single
member companies that are managed and owned by an individual with a smaller
scope than that of large companies. Therefore, it is necessary for the regulations

imposed on single member companies to be simplified and this is discussed below.**

0 Ferran Eilis, Principles of Corporate Finance Law (first published 2008, Oxford
University Press) 19

“ BAI (n 20) 219

*2 Interests of Stakeholders (n 33)

“ BAI (n 20) 220

* Susan McLaughlin, Unlocking Company Law (3" edn 2015, Routledge) 6-7
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2.4.2 Effect of Single member Company Debtors

Having demonstrated the necessity to recognise the concept of single
member companies and provided the general rationale to consider the interests of the
creditors, the focus of this part of the paper will be the effect of the incorporation of

single member companies on creditors

2.4.2.1 Underlying Rationale
The most extreme, yet common, situation in which the interests of

creditors are affected is when the debtor is a single member company.*® Although
there are several persuasive reasons for establishing a single member company, there
are also some drawbacks due to its unique characteristic of a sole member, which
needs to be carefully considered. It could be said that single member companies have
the same problems as family corporations, which inevitably expose creditors’ to risk.
The first problem relates to corporate governance in the company,
since traditionally, the important characteristic of company law is the separation of
the ownership and management of the business. Shareholders who contribute funds
should only exercise their power to control the management of the business through a
shareholders’ general meeting. Directors who are deemed to represent the company
should be authorised to make general business decisions in the form of centralised
management. Several organs play a role in managing and monitoring the activity in
order to balance the interests of particular groups of shareholders.*® The sharcholders’
general meeting and the board of directors have the duty to check and balance each
other; as a result, no individuals can dominate the decision making. However, in
single member companies, the sole member tends to hold the office of director, or
even if another person is appointed to be a director, he or she will eventually be
subjected to the sole member’s control because sole members are the only persons
who are entitled to appoint or remove directors. It could be said that the sole member

of a single member company has absolute control over any conduct of the company,

*® Bachner (n 29) 21
*® Hicks (n 10) 319-320
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and as a result, the traditional corporate governance that aims to be imposed on large
companies becomes ineffective.*’

Secondly, there is a concern that the incorporation of single member
companies could cause the abuse of the corporate form. There is more potential for
misuse based on it being less formal, controlled by law and less costly to establish.
Single member companies are a type of corporate vehicle that can be easily
established and controlled by one person. Some of these people may dishonestly
establish a single member company as an alter ego to undertake unfair or illegal
activities, such as defrauding creditors or evading debt. These sole members may
distort the principle of limited liability, which affects the amount creditors can claim.
The companies may be either initially established to defraud creditors or subsequently
incur further debt which is unable to be repaid in the event that the business fails.*®
Although fraud can also be perpetrated by multi-member companies, the lack of
balance of power makes it easier for sole members to commit fraud for their personal
benefit; for instance, when a single member company is facing financial problems, as
the only person who controls it, the sole member may immediately transfer the

company’s property to escape liability.

2.4.2.2 Examples of Risk
Having identified the causes of risk to creditors in a single member

company, examples of situations in which creditors’ rights and protections are ignored
due to the characteristic of single member companies will be provided below.

The first example is when members decide to start a new business
that directly competes with the single member company’s business or they exploit any
benefit of the single member company for their own interests, which causes damage
to the single member company. In multi-member companies, other shareholders can
control or claim against such misconduct in the company’s interests. However, since

there is no such internal control by shareholders in a single member company, the sole

*" Legal and Development Research Institute of Chulalongkorn University (n 24) 34-
36

“® Wuthiphong Wongsrikeaw, Liabilities of Managing Director in Case of the
Bankruptcy of Company (Faculty of Law, Thammasat University 2006) 3
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member is able to exploit the company’s interests, which will ultimately increase the
creditors’ exposure to risk.

The second example is when directors enter into a contract with the
company themselves. There is more potential for a conflict of interests in the event
that the members enter into a contract with a single member company, since they may
not realise the separate legal entity, assets and liabilities between the company and its
members, which will eventually affect the creditors.*® A director of single member
company may enter into a contract with himself in order to purchase goods, hire
people for a job, borrow money or bind the single member company with some legal
obligations. The said contract may not be conducted in the ordinary course of business
or take advantage of the single member company by costing more than it should or
being unprofitable. The consequence of this contract will indirectly transfer the wealth
from the single member company to the director, which will ultimately affect the
position of its creditors. In the worst case, if the single member company eventually
becomes insolvent, all its creditors will have to share the distribution with the said
director, who may also be a preferential creditor of the company.

The third example is based on the fact that the directors could
dishonestly approve a remuneration for themselves or even approve the distribution of
dividend for themselves as members. This conduct also reduces the total assets of the
company, which ultimately has the same effect on the creditors.

The fourth example concerns inaccurate and false statements or false
minutes of meetings, accounts, annual reports or other statements that a director may
make in the absence of controls, checks and balances by other organs. Creditors who
rely on financial stability and perceive these inaccurate or false statements, may
decide to engage in business with a single member company. Those who are not
aware of them may not adequately negotiate the appropriate terms in the contract,
thereby taking a greater risk than they expected.

The fifth example concerns the difficulty of distinguishing a single

member company from personal assets.”® Theoretically, once a single member

% Legal and Development Research Institute of Chulalongkorn University, (n 24) 133
*% Noppadon Pakornnimiddee, the Advantages and Disadvantages of the Formation of
a One-Man Company in Thailand (School of Law, Sripatum University 2016) 50
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company is a separate legal entity from its member, the assets between these two
entities must also be separated. However, due to the fact that the total investment in a
single member company is from the sole member and any income belongs to that
person, it will be impossible to distinguish if they belong to the legal entity of the sole
member or the company. Sole members may intentionally or negligently use the
assets of the single member company for their own interests so that the total amount
of the company’s assets will be depreciated or devalued and eventually, this will
affect the amount of assets claimable by creditors.

The sixth example entails the difficulty in distinguishing the party to
the contract. Although a single member company and the member have separate
entities, the company is represented by the same person. This may cause another party
to enter into a contract with a person he would not have engaged with had he known
this fact.

The seventh example refers to the consistency of a single member
company. Although these companies are considered to be corporate bodies, the
internal management is still based on the sole person. Some circumstances of sole
members, such as death, bankruptcy or incapability, will inevitably lead to the
business being terminated. Besides, the business could be subjected to a takeover,
which would cause a change in the management and this would ultimately affect the
parties engaged in transactions with the company, like creditors.>

The eighth example is that a single member company may be
established as a corporate vehicle to evade the legal obligation of a failing company.
This is called the “phoenix syndrome” and it usually occurs in closely-held companies
like single member companies. This is a situation in which a company has been
reborn soon after or before its failure. The phoenix company usually takes on the
failed company’s business, often uses a similar name or the same managers and

assets.”? However, the creditors of the failing company will have no legal claim on the

> Interests of Stakeholders (n 33)

°2 Duncan Mackenzie ‘Abusing the corporate form: Limited liability, Phoenix
Companies, and a Misguided Response’ (2008) The University of Otago
<http://www.otago.ac.nz/law/research/journals/otago036279.pdf> accessed 18 May
2017, 19
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new one. They will be put into the insolvent liquidation.>® This usually occurs when
the failing company has several obligations that inevitably lead to insolvency
liquidation. It can be said that the shareholders use the principle of limited liability to
escape from the failing company’s debt because they have no duty to contribute
additional capital to it to meet its obligation to its creditors.>

As can be seen from the above examples of risk, if a single member
company is recognised in a jurisdiction, it is a challenge for the appropriation of the
traditional corporate governance rule. > The extent to which the creditors of a single
member company should be protected from the said risk is a controversial issue. The
law should play a role in facilitating enterprises while regulating them in the mutual
interests of members and creditors.®® The law should consider either a preventive
approach to protect creditors, such as imposing directors’ duty, a public registry
system and capital rule or a compensatory approach, such as fraudulent and wrongful

trading, which will be analysed in the next chapter.

2.5 Relevant Principles of Law

2.5.1 Separate Legal Entity

A legal entity refers to the legal status of one regarded by the law as a
person.>” There are two types of persons in every jurisdiction, namely, natural and
juristic. Different from a natural person, a corporate body is a kind of artificial or
juridical person (persona ficta) whose entity is regarded by the law to have the status
of personhood. There are several theories related to the legal personality of a juridical
person, namely, the fiction theory, concession theory, realistic or organic theory,

contractual or nexus of contract theory, enterprise theory, aggregate theory,

>3 ibid 19

> ibid 27

* Rui Li, Brief Analysis of One-man Company Credit Legal System (2010) School of
Humanities and Laws, Tianjin Polytechnic University <http://file.scirp.org/ pdf/20-
1.56.pdf > accessed 18 May 2017, 194

*® Hicks (n 10) 92

> PERSONALITY, Black's Law Dictionary (10th ed. 2014)
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collectivist theory and purpose theory.>® In short, although these theories consider a
juristic person from different perspectives, they are all based on the same thought of
recognising a juristic person separately from the natural person who incorporated it.
The recognition of a juristic person as a distinctive legal person is the crucial
foundation of the law. From a legal perspective, the activities of a juristic person
generate the same legal consequences as those of a natural person. A juristic person
possesses the legal rights and liabilities that are analogous to the legal behaviour,
rights and obligations of individuals.*

The company will have a separate legal personality after it has been duly
incorporated in compliance with the law. Consequently, it will have its own rights and
obligations from both contractual and tortious perspectives; for example, to own
property, to conduct business activities, such as entering into contracts and incurring
debt, to commit both tort and crime, to be sued by other persons, to claim
compensation from other persons, to be subjected to certain legal obligations, such as
payment of taxes, and to be perpetual succession.

One of the important consequences is that the ownership and management
of the company will be separated from the member. Companies generally consist of
two organs, the first of which are the members who are deemed to be the owners of
the company because they have the duty to pay for subscribed shares and are
subsequently entitled to acquire dividends from the company. However, they may
only exercise their power on certain important issues in a general meeting or other
approaches stipulated by the law. The other organ of the company consists of the
directors. Since a company is a juristic person but cannot express its intention itself,
its intention must be declared by an authorised representative. Directors generally
have the duty to manage the day-to-day business. By separating the management and
ownership, members are able to invest in a company by purchasing shares without
being involved in the management of the business. A skilful director may be hired by

a company for efficient management.

%8 Jirajit Chouysriyoung, Single member Private Limited Company (Thesis for Degree
of Master of Laws Program in Laws, Chulalongkorn University 2005) 26-30

* Baxt, R (Robert), Afterman and Baxt’s cases and materials on corporations and
associations, 8" edn, Butterworths, 1999, 178
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Since single member companies are duly incorporated under company
law, they will have a separate legal entity apart from their member like other types of
corporate bodies. As a consequence, sole members have to comply with some duties.
The first is the duty to incorporate properly whereby sole members are required to
comply with the requirements of incorporation, such as submitting a Memorandum or
Article of Association upon the registration of the company. Besides, although it is
not easy to determine a sufficient amount of capital, another duty of the sole member
IS to invest an adequate amount of capital to prevent the court from disregarding the
corporate entity. The second duty is to respect the manner of the business. This duty
includes maintaining the company’s assets separately from the sole member’s
personal assets and also the duty to have an accurate set of accounts examined by the
authorities or disclosed to the public, as stipulated by the law. However, due to the
characteristic of single member companies, the sole member may easily fail to
comply with these duties; for instance, by utilising the corporation as an “alter ego” to
conduct dishonest activities for the purpose of evading his existing obligations, which
is regarded as defrauding creditors.

Despite the strength of the principle of separate legal personality, there is
an exception to this concept in special situations where the courts have recognised the
substance rather than the form, which is called “the disregard of a corporate entity”,
“lifting the corporate veil” or “piercing the corporate veil”. This is a kind of civil
liability imposed on members who incorporate a corporate veil in bad faith. The Judge
will ignore the corporation’s legal personality and impose liability on the individual.
The company and its member may be treated as if they were the same entity by
considering the realities of life, the economic requirement and the power of the
facts.® The manner of operation of the business will be taken into account when
determining whether to pierce the corporate veil. The existing cases vary, depending
on court’s discretion, but they typically involve a situation where companies have

insufficient assets to compensate for their liabilities, such as undercapitalised

% Assamen M. Tessema, ‘Comparative Single member Companies of Germany,
France and England: A Recommendation to Ethiopia’ 13-14 <https://papers.ssrn.com
ésol3/papers.cfm?abstract_idzz193070> accessed 8 February 2017
1 ap =
ibid 15
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companies, no independent economic existence, or where the company is being used
by the individual who controls the company to escape some legal obligation or
defraud third persons like creditors. It may be implied that, due to the unique nature of
single member companies, i.e. having a sole member, court is likely to pierce the
corporate veil when the sole member is found to have established the company with
bad intentions. Besides, there are also exceptions to the separate legal personalities
under tax law; for instance, the law may stipulate that the income of a subsidiary
should be treated as that of the holding company or to require group companies to

produce consolidated accounts.®?

2.5.2 Limited Liability

Before the recognition of the limited liability doctrine, businessman
sought to minimise their risk using several approaches, namely, to share risk between
partners, obtain a loan and offer creditors a high return in the event that the business
makes a profit or not to compensate them if the company suffers a loss, and insure
against risk in case of los. Limited liability, which is the keystone of the capitalist
system, is recognised as the greatest discovery in the modern world.%® It is also
deemed to be the most significant consequence of the separation of legal personality.
Shareholders will acquire all the benefit from business activities without having to
bear the costs, which are borne by creditors.

The assets of the company will be separated from member’ assets after
the incorporation and members will not be responsible for the company’s debt that
exceeds the price of the subscribed shares. The assets, debts and obligations all belong
to the company, not to the members personally. The company must be liable for its
own debt and shareholders’ personal assets will not be enforced. The company’s
funds must not be intermingled with members’ personal assets. Therefore, a clear
account is needed to separate the assets of each entity. While the company has

unlimited liability for debts and obligations, the members’ liability is limited to the

%2 Hicks (n 10) 104
%% ibid 100
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amount of their investment.®* This implies that members are entitled to make a
decision related to the growth of the company, but their liability is limited to the
amount of their investment, even if the company subsequently becomes insolvent and
has remaining unpaid debts.

Limited liability operates as a shield to protect shareholders from being
forced to make a contribution over the fixed amount of their investment. This means
that the creditors’ right will be limited to the assets of the company. They cannot
enforce the repayment from shareholders’ personal assets. There are a number of
positive consequences for shareholders; for instance, limited liability promotes
entrepreneurial activity. It attracts more passive investors who do not want to take part
in the management of the company. Besides, it allows shareholders to diversify their
portfolios because they are able to estimate the level of risk and prospective profit
from each business before making an investment. Lastly, limited liability reduces the
shareholders’ incentive to monitor the business, since they have less at stake if the
company becomes insolvent.®* Therefore, this minimises the cost of investment
because shareholders can foresee their limited loss so that it is unnecessary to monitor
the management of business.®® It is obvious that the principle of limited liability is
advantageous for large companies with many shareholders who are only interested in
dividends rather than in closely participating in the management of the company.®’

However, limited liability companies tend to have the adverse effect of
transferring uncompensated trading risk to creditors because they will not be able to
directly claim shareholders’ personal assets in the event of default.®® Moreover,
limited liability may sometimes encourage the controllers of the company to take
excessive risk because they can limit their own risk and shift the risk to creditors.
Nevertheless, creditors’ rights may not limited by this principle in practice, because
some creditors who have bargaining power may request the company or controllers

for an additional agreement, for instance, a personal guarantee, securities, negative
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pledge, maintenance of financial status and disclosure of up-to-date information, in
order to protect themselves from los.*®

From the restrictive view of Adam Smith, limited liability corporations
should only be justified if the capital required is so great that a private venture could
not provide it, such as insurance, water supply, banking and canal construction. This
implies that sole proprietors should not be able to limit their liability in their business
from this perspective. Besides, the original purpose of limited liability was not for a
sole trader to incorporate a single member company because there was a concern that
it would distort the limited liability principle in the event that the shareholder had
controlling power and engage in opportunistic behaviour to defraud the creditors.”

It was not until the Salomon case that it was confirmed that limited
liability companies may be used for other purposes. They may also be used as a
business vehicle for shareholders or even sole traders who take the full benefit of
limited liability. Furthermore, the law began to favour private companies in 1900 by
exempting them from some publicity requirements and the court also refused to
protect creditors, which should have been the consequence of the privilege of limited
liability.”

Nevertheless, the advantages of limited liability tend to fall away in small
companies. Since the shareholders and directors are commonly the same people, the
shareholders are in a position to acknowledge the conduct of the company; thus, it is
no longer necessary to monitor the business. As a consequence, the shareholders may
not need to limit their liability for unexpected business activities. Secondly, limited
liability would not encourage much investment since the shares are not freely
transferable as they are not publicly traded. Lastly, the diversification of risk may not
be possible in small companies because controlling shareholders or directors will
eventually be requested to provide a personal guarantee to engage in a business
transaction with another party, thereby putting their entire wealth at risk anyway."
Still, limited liability is justifiable for small companies because it is not a strict default

% egal and Development Research Institute of Chulalongkorn University (n 24) 33
" Hicks (n 10) 96

! Hicks (n 10) 101-102

2 Mackenzie (n 52) 15

Ref. code: 25595801040139FMQ



29

rule, as mentioned above. Some creditors such as lenders are entitled to adjust the
interest rate or request a guarantee based on the level of risk they perceive. Also, trade
creditors are able to set a price that reflects a relatively predictable level of bad debt.”
Notwithstanding, the abuse of the concept of limited liability becomes most apparent
in closely-held or small companies. Although voluntary creditors are able to adjust the
terms of their credit, they no longer have the ability to adjust the repayment
commensurate with the risk after the contract is concluded. The company may engage
in irrational and risky activities that will inevitably increase the risk to the creditors.
Furthermore, in the stage of insolvency, the company may undertake risky investment
which offers a small possibility to prevent insolvency, which is called moral hazard.”
Therefore, the limited liability principle shifts the risk from the unsuccessful company
to the creditors. The shareholders and managers will have an enormous incentive to
take a risk while the creditors are the ones who bear it.” Even though a sole member
of a single member company may be allowed to use a corporate vehicle as a shield to
limit his liability, but it must not be used as a weapon of fraud.”® Therefore, the
appropriate regulation is necessary for the purpose of preventing the aforesaid

situation.

2.5.3 Directors’ Duties

As representatives of a company, directors should exercise their powers
within the authorised scope and they should have civil or criminal liability for failure
to comply with their duties. Directors should generally be liable against the company
and the shareholders. They should have fiduciary duties in the management of the
company, such as not acting in competition with the company, not engaging in
opportunistic behaviour, not having interests that conflict with those of the company,
and not engaging in insider trading. Besides, directors have a duty of care and they

® Mackenzie (n 52) 16

* Mackenzie (n 52) 18

> Noppadon Pakornnimiddee, the Advantages and Disadvantages of the Formation of
a One-Man Company in Thailand (School of Law, Sripatum University 2016) 23
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should carefully manage the company’s business with full knowledge and
competence.”’

Moreover, directors shall have the duty to creditors in certain special
circumstances under the law of each jurisdiction. To illustrate this point, when a
company faces financial difficulty, the directors will have the duty of accounting; for
instance, preparing and keeping the appropriate financial documents. Another duty is

to determine whether they should continue operating the business or close it down and

. : 78
prepare an appropriate strategic plan.

2.5.4 Capital Maintenance

From the corporate perspective, capital funding is the money creditors and
shareholders provide to the business in the expectation of earning a return on their
investment in the form of interest, dividend or an increase in the value of their shares .
In fact, the word, “capital” can have several meanings. Based on company law, the
word “Capital” or “Legal Capital” strictly refers to money or assets invested, or
money that is available for investment in a business.” It is the total amount of the
original investment shown in the company’s accounts and it will remain unchanged
even though it has been exhausted. In other words, it is measured in terms of the
valued received into the company, rather than the current value of the assets. The
legal capital of a solvent company is likely to be lower than the total amount of the
company’s assets because, in reality, the total amount of funds available for a project
consists of both debt funding from creditors and equity funding from shareholders.®

Capital maintenance refers to the retention of shareholders' investment
within the company to finance the company's business. In other words, when a

company receives share capital, it does not return it to the shareholders until the

" Wuthiphong Wongsrikeaw, Liabilities of Managing Director in Case of the
Bankruptcy of Company (Faculty of Law, Thammasat University 2006) 20-22
78 i
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company has been wound up.®' This rule attempts to preserve the sharcholders’
contribution to the company in order to ascertain that the stated level of capital is
maintained by restricting the company from freely returning assets to its shareholders.
This mechanism is regarded as a statutory collective creditor term, viz. it sets the
minimum standard to protect all creditors’ rights. Since transactions are evaluated on
the basis of the level of net assets at the time of entering into the agreement, the
subsequent distribution of capital will definitely reduce the expected value of the
claim. This mechanism attempts to mitigate the risk that shareholders will
subsequently withdraw their contributions.

The underlying reason for the rules to maintain companies’ capital is that
creditors will still be restricted to the scale of return indicated by their agreement,
while shareholders will receive a dividend and expect the value of their shares to
increase due to the profit generated from the success of the business.®? Since
shareholders have a limited liability not exceeding their investment in the company.
viz. even if the company fails and incurs a huge amount of debt, shareholders will
only be liable to the extent of the unpaid share price or will even have no liability if
they had already paid the full price. Conversely, creditors will be increasingly
exposed to the risk so that eventually they will not acquire the repayment of the debt.
The regulations related to shareholders’ capital contributions could play a role to
mitigate this risk.® It could be said that the benefits of limited liability to shareholders
are counterbalanced by the provisions regarding creditors’ interest, like the
maintenance of the capital rules. These rules provide preventive protection, since they
have the same effect as a standard covenant for all creditors who may be weaker or
unable to negotiate and it also avoids the cost involved in the negotiation.®

Since single member companies consist of a sole member, the whole
equity funding or investment is from that member. Certain capital rules may be
disregarded due to this special characteristic. Therefore, the rules that still apply or no
longer apply to single member companies need to be clarified in order to specify the

8 MAINTENANCE OF CAPITAL, Black's Law Dictionary (10th ed. 2014)
82 Sealy (n 80) 457
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level of creditors’ rights and protection in them. Some interesting mechanisms that
should be applicable to maintain the capital are described below.

The first is the minimum capital requirement, which refers to the rule that
a company may not incorporate a separate legal entity or commence its business
unless it has reached the particular minimum level of capital or the share capital has
fallen below a certain amount, such as one-half, in which case the company must call
a meeting to resolve the problem.®® Single member companies that only have one
member are more likely to be undercapitalised compared to a traditional company;
however, it is difficult to identify the level of the appropriate minimum capital
requirement.

The second is the rule related to the payment of contributions, the aim of
which is to acquire the full amount of legal capital that appears in the company’s
records;® for example, the duty to pay the full contribution, the minimum initial
portion of the contribution at the time of incorporation, the estimated non-cash
investment, the duty not to issue shares at a discount to par value, and the duty to
provide information to creditors.®” The member in a single member company also has
several duties related to the payment of contributions, whether they are in the form of
shares or not.

The third is the reduction of capital, which is a direct approach to reduce
the company’s capital. There are several reasons for a company to decrease its capital;
for instance, to close a project, to reduce its loss so that it will be able to distribute a
dividend or to reflect its actual financial status. The regulation regarding the reduction
of capital is also considered to be one of the rules that attempt to maintain the capital
because companies may not reduce it unless they have to comply with several
processes required by law. Creditors may be entitled to object to the reduction of
capital, since it could affect their position to claim the repayment of a debt.

The fourth is the distribution of the dividend. “Distribution” refers to the

allocation of the company’s assets to its members, whether in cash or otherwise. This

8 Armour J, ‘Share Capital and Creditor Protection: Efficient Rules for a Modern
Company Law’ The Modern Law Review (May 2000, Vol. 63 No. 3 p. 355)
<http://www.jstor.org/stable/1097174> accessed 1% September 2016, 365
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rule prohibits the unlawful distribution of profits. Members may only profit from the
company by one of two approaches, namely, by earning income by working on a
certain job for the company, which is governed by contract law and their agreement
on a case-by-case basis or from the lawful distribution of the dividend. This is due to
the assumption that an undue distribution of the dividend could affect the creditors’
interests, even though a company may not yet have become insolvent because it
reduces the expected amount of the claim. The dividend must be distributed in
compliance with the regulations; for example, it should not be made unless the
amount of net assets or cumulative profit meets the minimum requirement. If the
company cannot meet this requirement, it may begin to reduce the capital %

Although there are several rules regarding the maintenance of capital in
private companies, there is no rule that a company must maintain its assets at a level
at least equivalent to the amount of capital originally contributed by members. The
assets or net worth of a company is often exhausted by the business activity and
becomes less than the registered capital; thus, the principle of capital maintenance
does not guarantee that creditors’ debt will be fully paid. Moreover, this rule has
become less restricted in some respects in recent years, possibly because of prejudice

to reduce unreasonable difficulty for small companies like single member companies.

2.5.5 Mandatory Disclosure

Since limited companies are allowed to freely trade without their
members incurring liability for the company’s debt, they should suffer a certain loss
of privacy by publicly disclosing their affairs and financial position for the benefit of
the third parties that deal with them. If creditors cannot enforce against shareholders’
assets, they need to be able to assess the company’s creditworthiness. They should be
allowed to access the public register to obtain important information about the

company and its financial position. Although small companies like single member

8 Armour (n 85) 365-367
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companies may not be relevant to many outsiders, they are also required to disclose
certain documents to the public as indicated below. &

Firstly, they are required to show information on business documents,
which refers to the requirement that the company’s information i.e. name, place of
registration, company number and address of registered office must appear on
business documents such as business letters and order forms in order to show that said
transactions are conducted on behalf of the company.®

Secondly, they are to keep information at the registered office. A wide
range of information is required to be kept at the company’s registered office, such as
the register of directors and members, minutes of meetings, annual reports and
financial documents, for inspection by members of the company and disclosure to
outsiders.”

Thirdly, they must provide public notification. They must announce
significant changes in the circumstances in the company, such as the transformation
of the company or the reduction of capital in order to notify to stakeholders such as
creditors. Failure to do so, company may not claim said facts against outsides.”

Fourthly, they must register information at Companies House. This
includes various documents, such as annual accounts, Memorandum and Articles of
Association, notification of the registered office, directors and any charges created by
the company over its assets, so that the public is able to access this information.*?

2.5.6 Corporate Insolvency

“Insolvency” refers to a situation in which a person is unable to pay debts
that have matured. In other words, it means an inability to pay debts as they fall due.®*

It would be said that insolvency is inevitable wherever jurisdictions recognise the use
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of credit.*® Historically, the corporate insolvency law has been developed separately
from the law regarding individuals’ insolvency. Corporate insolvency law is regarded
as another field of law related to the allocation of companies’ assets and debt.

Generally speaking, the insolvency of a company severely affects several
relevant parties, i.e. debtors, creditors and the entire economic system. The corporate
insolvency law plays an important role in balancing the benefits with the interests of
these groups. Therefore, the aim of the corporate insolvency law is to mitigate this
damage by attempting to restore the company’s financial status, maximise the returns
to creditors proportionately, as well as imposing sanctions on its directors and officers
for culpable management.*®

There are several ways to categorise insolvency, but three main types
relate to the purpose of this study. The first is “commercial insolvency”, which refers
to a situation in which a company has cash flow difficulties, even though it still has
sufficient total assets. The result of cash flow insolvency is that the company is unable
to pay its debts as they become due. The second is “balance sheet insolvency”; which
is a situation in which the amount of the company’s assets is less than the amount of
its existing liabilities. This situation may occur because of the company’s contingent
and prospective liabilities, such as severe liability in tort. Lastly, “ultimate
insolvency” refers to the final position when all assets have been sold but the
company is still unable to repay its debts in full.”’

It can be seen from this chapter that single member companies have a
distinctive characteristic from other types of entity, which unavoidably affects the
applicability of the general law. Although company law and corporate insolvency law
aim to provide default rules for creditors’ rights and protections, the appropriate level
of creditors’ rights and protection in single member companies is still an interesting
question. The law of a foreign jurisdiction, namely the UK, will be thoroughly
examined in the next chapter with the aim of finding a benchmark of the appropriate

creditors’ rights and protection in single member companies.
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CHAPTER 3

CREDITORS’ RIGHTS AND PROTECTIONS IN SINGLE
MEMBER COMPANIES UNDER UK LAW

The UK law will be considered in this chapter in order to comprehend the
characteristic of provisions and explore some cases in connection with creditors’
rights and protections in single member companies. Since the mechanisms of UK
company law and corporate insolvency are deemed to be default rules that fulfil each
other to protect the interests of companies’ creditors, the main focus of this chapter
will be the UK law; namely, the Companies Act 2006 (CA), Insolvency Act 1986
(IA), Companies Directors Disqualification Act 1986 (CDDA) and case law.

3.1 Recognition of Single member Companies in the UK

3.1.1 Salomon Case®

The concept of the veil of incorporation was recognised by this leading
case before the legislation was enacted. The fact is that Mr Salomon sold his shoe
business to the Salomon Co Ltd The members of the company consisted of Mr
Salomon, the controlling shareholder who had absolute power in making decisions,
and his family members as his nominees who held only a small proportion of shares
in order to meet the minimum requirement of the number of shareholders. This is
considered as a kind of single member company de facto. Being faced with financial
problems, the company began the process of insolvent liquidation and the liquidator
filed a claim to hold Mr Salomon liable for the company’s debts.

The court of the first instance decided that, even though fraud was not
established on the facts of the case, the company was Mr Salomon’s agent by virtue of
the agency principle. As the principle, Mr Salomon should be indemnified for the

% salomon v Salomon Co Ltd [1897] AC 22
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debts incurred by the company, as his agent. The court of appeal rejected the agency
argument; however, it held that the company was the trustee of Mr Salomon, who was
the beneficiary. The company had been improperly established by a prohibited
method. Family members or other shareholders were just dummies. The company was
incorporated as a device to obtain protection from the law. Therefore, Mr Salomon
should be indemnified for it. *°

The House of Lords held that the company had a separate personality
from its members. Although Mr Salomon was a director and controlling shareholder,
it did not make him personally liable for the Salomon Company’s debt. Even though
the business was precisely the same after the incorporation as it was before, it was not
the agent or trustee of the shareholders in law.'®® Besides, Mr Salomon’s debenture
had been validly issued; therefore, he was entitled to claim for payment from the
company, similar to other secured creditors and with priority over unsecured
creditors. Finally, although the business management was precisely the same after the
incorporation of the company and the profit was still truly distributed to the same
person, the company was not deemed to be the agent of the members.

The principle in this case was recognised as the veil of incorporation,
which means that the company had a separate legal entity from its members. As was
decided in this case, the court will generally not go behind the separation of the
personality of the company. Although the company’s shares had been subscribed by
dependent members, the requirement of company incorporation had been satisfied;
thus, the company was deemed to exist. The key point to be considered as a reference
was the law, not economic reasons. This case confirmed the ability of a sole trader to
transfer his business into a registered company and thereby insulate himself from the
liabilities of the business.'® It illustrates that the principle of separate personality can

be applied, even when the corporation is actually a single member company.
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3.1.2 Statutory Legislation

Afterward, the legislation of a single member company was introduced at
the EU level by Directive 89/667/EEC (subsequently superseded by 2009/102/EC), in
which it was stated that a company may initially be formed by a sole member or may
become a single member company in cases where all the shares were subsequently
owned by a sole member. This allowed member states to establish special provisions
or penalties in cases where a natural person was the sole member of several
companies or a single member company, or another legal person became the sole
member of a company.®? In the event that all the shares were subsequently owned by
a sole member, the fact and identity of the said member must be recoded on file or
entered in the register.'®® Decisions taken by the sole member should be recorded in
minutes or drawn up in writing in order to exercise the power of a general meeting.'%*
Contracts between the sole member and the company must be conducted in the same
manner.'® Besides, in the event that the legislation of the Member State allowed
individual entrepreneurs to limit their liability, there was no requirement to recognise
the formation of a single member company.'%

The concept of single member companies was implemented into the
Companies Act 1985 by virtue of The Companies (Single member Private Limited
Companies) Regulations 1992 (S1 1992/1699) and the minimum number of members
of companies in the UK was reduced from two to one for this purpose. This regulation
provides the measure related to single member private companies limited by shares or
guarantees. It allows a single person to form a company or be the sole member and
allows the rules in relation to private companies to be limited by shares or guarantees
to be modified for application to a single member company.'®’

Pursuant to the Company Law Review in 2000, 65% of companies had a

turnover of less than £250,000 and 70% of companies were owner-managed or had

102 Article 2 of 2009/102/EC
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195 Article 5 of 2009/102/EC

196 Article 7 of 2009/102/EC
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only one or two members.*® These statistics showed that most companies established
under UK law were quite small. They also reflected the necessity to reform the
company law in order to be more appropriate for small companies. Pursuant to the
reformation of company law in the UK Department of Trade and Industry, Company
Law Reform (2005) (White Paper), one of the main purposes of which was to have
appropriate regulations consistent with the ‘think small first’ approach. This was
because, at first, the legislators focused on imposing company law on public
companies while, in fact, most established companies were small. Therefore, the law
needed to be revised in order to impose the proper legislation on small companies, i.e.
easy to comprehend and comply with and no unnecessary cost.'®® Afterwards, the
concept of single member companies was explicitly recognised in the Companies Act
2006, which contained some general provisions related to the incorporation and

management of single member companies as shown below.

3.1.2.1 Method of Forming a Company
According to CA s. 7, “A company is formed under this Act by one or

more persons”. This provision explicitly allows a single person to establish a type of
business called a “single member company”, which will have a separate legal
personality from himself. Similar to several jurisdictions, UK law recognises the
formation of a single member company in the same Act, i.e. CA 2006 as other types
of enterprises. There is no restriction regarding the qualifications of sole members in
single member companies. Consequently, both natural and juristic persons can be a
sole member and each person may establish several single member companies;

moreover, a sole person may establish both private and public companies.**

3.1.2.2 Application of the Law to Single member Companies
Although single member companies are governed by CA 2006 like

other types of businesses, the most significant characteristic, i.e. consists of a sole

member, unavoidably affects the management of the company, such as a quorum at

108 | egal and Development Research Institute of Chulalongkorn University, the
Research on Recognition of Single Member Companies, Final Report (11" September
2015) 53

% ibid 45

119 saleem Sheikh, a guide to the Companies Act 2006 (first published 2008,
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meetings and decision-making method. Thus, it is necessary to modify some
regulations to be applicable to single member companies. By virtue of CA s. 38,

“Any enactment or rule of law applicable to companies formed by
two or more persons or having two or more members applies with any necessary
modification in relation to a company formed by one person or having only one
person as a member.”

This provides that any law applicable to multi-member companies
shall apply with any necessary modification to single member companies. This
provision plays an important role in harmonising the regulations enforced on limited
companies.™* Therefore, whether companies consist of one or more persons, they are

generally governed by the same rule.

3.1.2.3 Quorum at Meetings
Since single member companies consist of a sole member. It is

specifically stated in CA s. 318 (1) that “In the case of a company limited by shares
or guarantee and having only one member, one qualifying person present at a
meeting is a quorum.” Quorums at meetings of single member companies should

consist of only one qualifying person, i.e. the sole member himself or a proxy.

3.2 Creditors’ Rights and Protections under Company Law

Due to the fact that single member companies are governed under UK law
by the same act as traditional companies, the creditors’ rights and protections are
subject to similar rules as other types of companies with modifications. The relevant

issues under company law are firstly considered below.

3.2.1 Share Capital

Under UK law, companies are limited by guarantees and by shares. A

company is limited by a guarantee if its members’ liability is limited to the amount

11 ibid 244
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agreed to be contributed to the company in the event of it being wound up;'*?

however, this is not commonly established in the UK.'*3

The other type of company is
limited by shares. The members’ liability is limited to the amount unpaid on the
shares they hold.*** Single member companies may also be limited by guarantees or
shares. The significant issue is that there must only be a sole member of the company.

Shares are transferable similar to other assets; however, the transfer of
share in a private company may be restricted as provided for in the Articles."™® The
contribution should consist of money or money’s worth;**° therefore, it can also
consist of labour. Members are liable to contribute the subscribed amount to the
company’s assets. The directors may request members to pay unpaid contributions at
any time but, in practice, the payment is usually made at the time of incorporation.**’
Besides, members generally have the right to make decisions, to a dividend, to return
contributed capital and surplus assets on winding up based on their subscribed

shares.!*®

3.2.2 Capital Maintenance

The maintenance of the company’s assets is one of several approaches
aimed to protect creditors. This mechanism preserves the assets enforceable by

creditors. Some relevant interesting issues are discussed below.

3.2.2.1 Reduction of Capital
The reduction of capital is a procedure by which the amount

contributed by the shareholders is decreased. This rule can be found in Part 17,
Chapter 10 of the Companies Act 2006 and it should be made by a special resolution

12 cas. 3(3)

113 McLaughlin (n 99) 46

14 CcAs.3(2)

15 CA 5. 544(1)

18 CA 5. 582(1)
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of the members. Subsequently, it must be either supported by a solvency statement of
the directors for a private company limited by shares or by court confirmation in other
cases.'?

A special resolution for a reduction of capital may generally be
proposed in writing or at a general meeting. The sole member of single member
company is also able to make this decision based on CA s. 318. Afterwards, the duty
to make an insolvency statement is imposed on the directors.*® This was a new
approach to the reduction of capital introduced by CA 2006. It is an opinion regarding
the company’s ability to repay the debt based on each director. It covers two types of
debt, the first of which are the actual debts that exist at the date of the statement,
while the second are the debts that are expected to arise and may arise in the year
following the date of the statement. This approach enables the board of directors to
decide whether the creditors’ interest is detrimentally affected by the reduction in
capital. Each director has to confirm that there is no evidence at the date of the
statement that the company could not pay its debts. This provision requires the
directors to take account of prospective and contingent liabilities in forming their
opinion.** If there is no reasonable ground in the conduct of the said solvency
statement, the directors shall be liable for an offence.'??

Alternatively, the court may exercise its power to confirm the
reduction of capital according to CA s. 645 to 651. The court has its own discretion to
confirm the reduction of capital on appropriate terms.*?® Creditors who are entitled to
any debt can object to the reduction of capital.*** The court shall establish a list of
creditors entitled to object. In the event that the company’s officer intentionally or
negligently conceals the names of creditors or misrepresents the nature or the amount

of the debt, he shall be liable.** Moreover, liability is also imposed on a member

9 CAs. 641

120 CAs. 642

121 David Kershaw, Company Law in Context: Text and Materials (first published
2009, Oxford University Press 2009) 792
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126

against creditors.” Whether or not all the creditors on the list consent to the

reduction or the company takes steps to secure the claims, the court has the discretion

to confirm the reduction on terms that it thinks fit.1?’

3.2.2.2 Minimum Capital Requirement
The minimum capital requirement rules are only imposed on public

companies in the UK before they begin trading.’?® These requirements do not extend
to private companies so that a company can be incorporated by issuing one £1 share
to one member and start its business. Also, private companies are not required to
provide additional capital, even where the company’s net assets or shareholder equity

fall dramatically.*®

3.2.2.3 Distribution of Dividend
The second council Directive on company law (77/91/EEC)

encouraged the reformation of the regulation related to distribution in companies.
Pursuant to the preamble of the Directive, regulations regarding the maintenance of
capital should be adopted in order to secure creditors, especially by restricting the
distribution to shareholders. The criteria for distribution appeared in Article 15 of the
Directive and were later added to Part 23 of CA 2006.

There are several approaches of distribution recognised under UK
law; for example, the distribution from surplus calculated by the accounting method,
i.e. the distribution can be made where business activities generate a profit over a
specified time period, the distribution relies on the board of directors’ decision, and
the distribution is approved by a third-party such as the court. Notwithstanding, the
common rule for distribution is that it should be taken from the profits, i.e. by the
accumulated profit test, which considers the amount of realised profit and losses, as
appears in CA s. 830. Besides, it imposes liability on members who know or have
reasonable grounds at the time of the distribution to believe that it does not comply
with the applicable distribution rules. Such members are liable to pay to the company
an amount equal to the amount that exceeds the distribution the company could

126 CA's. 652 — 653

121 cA's. 648

128 cA's. 761 - 763

129 Kershaw (n 121) 750-751
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lawfully make.*® Other members who also have received the distribution, but were
not aware that it was unlawful, will not be liable to make compensation under this
provision,

In terms of the liability of the directors, in fact, general director
liability appears in CA s. 174: the duty of care, skill and diligence. Directors have the
duty to approve the distribution with care and reasonable diligence and to take
reasonable care in the preparation of the relevant accounts or the determination of the
dividend. However, the UK courts have not used the duty of care as grounds for
directors’ liability for unlawful distribution; instead, they regard unlawful distribution
as analogous to the breach of trust law. Although directors are not explicitly required
to consider the interests of creditors when making the dividend, they could be liable
for unlawful distribution. This is because they must have been aware, or ought to have
been aware that the dividend payment exceeded the amount that would be allowed
under the applicable distribution regulation, or they relied on accounts that were
inaccurate due to incompetence or fraud on the part of the company’s officers or
employees. Nevertheless, by virtue of CA s. 1157, this liability may be excused by the
fact that the director has honestly and reasonably had regard to all the circumstances.

To illustrate this point, in the case of Re Exchange Banking Company
(Flitcrof’s Case) [1882] Ch D 519, the directors were clearly found to be at fault
because they were aware that the company had not been making the profits as
declared. The court treated the directors as trustees who were in breach of trust and
were consequently liable to compensate the trust for lost funds regardless of fault.

Another example of unlawful distribution was the case of Bairstrow v
Queens Moat Houses Plc [2001] EWCA Civ 712, in which it was found that the
directors’ liability does not depend on the company’s solvency. If the directors
suggest that the company should pay a dividend, which is regarded as ultra vires and
an unlawful act, even though the company is still solvent, it could not be an excuse for
the directors to escape liability.

B30 cAs. 847(2)
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3.2.3 Mandatory Disclosure

Another approach to protect the relevant parties’ rights is an examination
by an external organ or to disclose the company’s information to the public. There are

certain provisions that reflect transparency, as shown below.

3.2.3.1 Register of Information
Although whether the number of shareholders is only one or more is

irrelevant to the existence and management of a company, there is a specific provision
for single member companies to record any change of numbers in the company’s
register of members in order to show the current status of the company.*®* The name
and address of the sole member and a statement declaring that the company only has
one member should be recorded in the company’s register. Likewise, in cases where
the number of members falls to one or an unlimited company with only one member
becomes a limited company on re-registration, the same information should be
registered together with the date on which the company became a single member
company. On the other hand, the said statement is also required if the membership of
a limited company increases from one to two or more members. If the company fails
to provide it, the company and every officer of the company who is in default shall be

liable for an offence imposed in the Act.**?

3.2.3.2 Records of Decisions by Sole Members
Another specific mechanism to protect the creditors of single member

companies is to impose the duty to record decisions made by the sole member. The
aim of this approach is to disclose the member’s internal intention regarding the
management of the business. A record must be provided of the decisions made in the
company unless they are concluded in a written resolution. Failure to comply with this
provision does not affect the validity of the decision, but the member shall be liable

for an offence.'®®

31 | egal and Development Research Institute of Chulalongkorn University (n 108)
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33 CA's. 357
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3.2.3.3 Contract with Sole Members
Another mechanism specifically imposed on single member

companies which reflects the transparency rule involves a contract between the sole
member who is also a director of the company and the company. Apart from the
contract being entered into in the ordinary course of the company’s business, it shall
be made in writing or recorded, either in a written memorandum or in the minutes of
the first meeting of the directors following the making of the contract. A shadow
director, i.e. a person who is not appointed as a director, but has the conduct of a
director, is also subjected to this provision. Failure to comply does not affect the
validity of the contract, but every officer who is in default shall be liable for an
offence imposed by the Act.** The underlying reason for this provision is that any
agreement between a company and its member carries the risk of a conflict of interest,
which is much greater in the case of a single member company.® It is to ensure that a
record is kept where there is a high risk of the lines becoming blurred between where
a person acts in his own capacity and when he acts on behalf of the company. This
provision is also of particular interest to the liquidator when a company becomes

insolvent.**®

3.2.3.4 Accounts, Reports and Audit
One of the methods to protect creditors’ rights is for financial

documents to be kept properly and disclosed to the public. This will allow third
persons to access crucial information regarding the financial status of the company in
order to estimate the risk of engaging in a transaction with it. This rule generally
appears in CA part 15: accounts and reports and part 16: audit, which consist of
significant provisions as shown below.

Firstly, every company must keep proper accounting records based

on the specified regulation.™’ Failure to comply with this duty will make every officer

B4 CAs. 231

135 Assamen M. Tessema, ‘Comparative Single member Companies of Germany,
France and England: A Recommendation to Ethiopia’ 28 <https://papers.ssrn.com
/sol3/papers.cfm?abstract_id=2193070> accessed 8" February 2017
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of the company involved in this act liable for an offence.’® The accounting record
must be kept for a specific period and failure to do so will make the officer involved
liable for an offence.® Secondly, the directors must give a true and fair view of the
accounts of the company, including the assets, liabilities, financial position and profit
or loss.**® Also, they have the general duty to prepare individual accounts in
accordance with CA s. 394 — 397. Finally, the company has the duty to submit
documents required by law, i.e. accounts and reports, to the registrar in order to
disclose its information to the public each financial year.'*! There is also a penalty for
the failure to comply with these duties.**?

Notwithstanding, some of these duties regarding accounts and reports
may be exempted or simplified if companies qualify as small companies under UK
law, which will be determined every financial year. Based on the current regulation,
they must satisfy two are more of three criteria. Firstly, the “turnover”, i.e. the sales
volume of the company, must not exceed £10.2 million. Secondly, the “balance sheet
total”, i.e. the aggregated amount of the company’s assets, must not exceed £5.1
million. Lastly, the average number of employees each month must not exceed 50.*3
Rather than focusing on the type of company, these provisions stipulate distinctive
duties regarding accounts and reports for different types of company by considering
the turnover, balance sheet total and number of employees. For example, general
companies are required to prepare strategic reports and directors’ reports according to
CA part 15 chapters 4 and 5, but small companies are exempted from these duties.
Another example is that the annual accounts of general companies must be audited
according to CA s. 475, 495 and 498, but small companies are exempted from the
requirement of an audit based on CA s. 477. According to statistics, around 80% of
enterprises in the UK are exempted from the duty to submit a complete financial
report; they are only required to submit abbreviated accounts and are exempted from

examination by an auditor.

18 CcA's. 387
139 CA's. 388 — 389
140 cA's. 393
“lcas. 441
142 CA's. 451 — 453
143 CA's. 381 - 382
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3.2.4 Disregard of Corporate Entities

The UK jurisdiction recognises the principle of lifting the corporate veil
or piercing the corporate veil, which is deemed to be an exception of the principle of
separate legal personality. The court has the discretion to disregard the separate legal
entity of a company for the sake of justice. Apart from cases where the court can
exercise this discretionary power by referring to a particular statute, it may disregard
the corporate personality in special circumstances where the corporate form is a
facade; for example, the company has been incorporated as a vehicle for the owner to
behave dishonestly, such as to defraud creditors or evade obligations*** or there is a
lack of separate business and finance between the company and its member.

Focusing on the cases of single member companies, although the court in
the leading case, Salomon, had decided that the creditor could not enforce the member
to repay the debt, there have also been other cases when the court has pierced the
corporate veil due to the abuse of the corporate form, as shown below.

In the case of Gilford Motor Co Ltd v Horne [1993] Ch 935 (Court of
Appeal), EB Horne, the first defendant had been employed by the plaintiff. During the
employment, EB Horne had entered into an agreement that he would not contact the
company’s clients after the termination of his employment. However, when his
employment was terminated, EB Horne began his own business and undercut the
plaintiff’s prices. This new business bore the company name, ‘J M Horne & Co Ltd’,
and the second defendant, who was his wife, was employed as a sole member and
director of the company. In this case, the court held that the covenant had been broken
and granted an injunction against both defendants, which reflects the disregard of the
corporate veil principle.

The abovementioned decision was emphasised in another case, Jones v
Lipman [1962] 1 WLR 832, in which the defendant had agreed to sell some land to
the plaintiff. However, the defendant subsequently transferred it to a company that he
had formed for this sole purpose, which meant that he effectively owned and

controlled the other transaction making it impossible to request an order for a specific

144 Ferran Eilis, Principles of Corporate Finance Law (first published 2008, Oxford
University Press) 17
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performance. In this case, the court disregarded the veil of corporation and ordered a

specific performance against the defendant and his company.145

3.2.5 Directors’ Specific Duties and Liabilities

By virtue of CA s.154 and 155, each private and public company must
have at least one and two shareholders respectively. Moreover, each company must
have at least one director who is a natural person.

Although directors did not have the duty to take creditors’ interests into
account in the past, this position has now changed based on the idea that shareholders
and creditors have the same relationship with the company, i.e. contributing a capital
investment. Since companies are established for the benefit of shareholders, there
must be safeguards for the benefit of the creditors. The directors’ specific duties are
designed to prevent the expropriation of creditors’ wealth and protect their legitimate
expectation when providing the company with credit.

Apart from fiduciary duties and the duty of care and skill, a wide range of
statutory provisions impose various duties on directors that they owe to the company;
for instance, to act within their power, to promote the success of the company, to
avoid a conflict of interest, and not to accept benefits from third persons. Pursuant to
CA s. 172, directors are generally required to promote the success of the company for
the benefit of its members. They also have the duty to regard the interests of a range
of other relevant persons, such as employees, suppliers and consumers, which does
not include creditors.

Nevertheless, it is provided in the last paragraph of CA s. 172 that the
duty to the above-mentioned persons is subject to any enactment or rule of law that
requires directors to consider or act in the interests of the creditors of the company. In
this respect, particular relevant rules appear in certain provisions of the Insolvency

146

Act 1986, which will be reviewed later in this thesis.”™ If the directors of a company

know or ought to have known such circumstances, but fail to exercise their duty of

145 | en Sealy & Sarah Worthington, Cases and Materials in Company Law (9" edn
2010, Oxford University Press ) 65-66
146 Kershaw (n 121) 722

Ref. code: 25595801040139FMQ



50

care and skill in accordance s. 172 of the CA 2006, they shall be liable for any losses
incurred by the creditors. Moreover, it is suggested that directors should also be
bound to take a balanced view of the risks to creditors at an early stage in the onset of
insolvency. Directors should consider the interests of members and creditors together
in cases where insolvency is still avoidable, but there is a substantial risk.**’
Directors’ specific duty concerning creditors’ interests is recognised in several cases,
as shown below.

In Winkworth v Edward Baron Development Co Ltd [1986] 1 WLR 1512
it was held that “a company owes a duty to its creditors to keep its property inviolate
and available for repayment of its debt.” This is in order to ensure that the affairs of
the company are properly managed and not exploited for the benefit of the directors
themselves to the detriment of the creditors.

According to the fact in West Mercia Safetywear Ltd (in lig) v Dodd
[1988] BCLC 250, Mr Dodd, a director of both Aj Dodd & Co Ltd and its subsidiary,
West Mercia Safetywear Ltd., had personally guaranteed the overdraft of Aj Dodd.
Despite West Mercia being in financial difficulty, Mr Dodd had arranged for the
repayment of a debt West Mercia owed to Aj Dodd. The liquidator found that the
purpose of the said repayment was to reduce Aj Dodd’s overdraft, which would then
reduce the amount owed by Mr Dodd under the personal guarantee. The liquidator
requested the court to order that the said payment amounted to misfeasance and a
breach of trust. In the court of the first instance, it was found that there was no breach
of duty, but the judge in the high court referred to a former case, Kinsela v Russell
Kinsela Pty Ltd (in lig) [1986] 4ANSWLR, in which the principle that the interest of
creditors ‘intrude’, viz. replace members’ interest in the event of insolvency was
established. Therefore, the court held that Mr Dodd was liable for breach of duty as a
result of disregarding the interests of creditors.

Since the creditors still have an interest in the company’s assets, they have
an incentive to ensure that the management or liquidation proceedings will maximise
the repayment of the debt in the event of insolvency. On the other hand, considered

from the members’ perspective, they will no longer expect to acquire a distribution in

%" Hicks G & S.H. Goo, Cases and Materials on Company Law (6th edn 2008,
Oxford University Press) 371
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the event that the company becomes insolvent and, as a consequence, they may
undertake a high-risk transaction in the expectation that it will resolve the company’s
financial difficulties if it generates a huge profit. This transaction will avoidably affect
the expected value of the creditors’ claim.

The change of beneficiary from members to creditors restricts the
director’s scope of conduct in several aspects. However, it should be noted that there

IS an exception, which is that sometimes a risky investment may be allowed if it made

for the best interests of the creditors.148

Moreover the scope of directors’ duties to consider the creditors’ interest
under this provision is extended to events prior to the insolvency due to the fact that,
although the company is still solvent, the creditors’ interests should also be a cause of
concern. For instance, it was stipulated in Colin Gwyer & Associates Ltd v. Palmer
[2002] EWHC 2748 (Ch), that when a company becomes insolvent or even “doubtful
solvency” or on “the verge of insolvency”, i.e. it is likely to become insolvent and the
creditor’s claim for payment of the debt becomes riskier, the directors must regard the
interests of the creditors ‘as paramount’ and take them into account when exercising
their discretion. In other words, directors’ must act to generate the highest profit for
the creditors.

Another example appeared in Re MDA Investment Management Ltd
Whalley v Doney [2003] EWHC 2277 (Ch), when it was established that ‘technical
insolvency’, i.e. where the value of the assets is less than that of the liabilities on the
balance sheet, the duties the directors owe to the company are extended to the
interests of the company’s creditors.

Lastly, it was decided in Nourse LJ in Bardy v Bardy [1988] BCLC 20
that, when a company becomes insolvent, or even doubtfully insolvent, in reality, the

interests of the company are solely the interests of the existing creditors.**

148 Kershaw (n 121) 723
149 Kershaw (n 121) 724
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3.2.6 Creditors’ Rights and Protection under CDDA 1986

The Company Directors Disqualification Act 1986 (CDDA) is regarded as
another regulation in which the Secretary of State for Business Enterprises and
Regulatory Reform is authorised to bring an action to disqualify the directors of a
company. By virtue of s. 1, the court can make a disqualification order against a
director, liquidator, administrator, receiver or manager of the company.

This law contains several grounds for disqualification based on general
misconduct; for example, disqualification on conviction of an indictable offence,**°
for persistent breaches of company legislation,*** for fraud in the winding up,™? on
summary conviction.’>® A director may also be disqualified for being unfit to manage

the company in the event that it becomes insolvent.***

Moreover, the court may also
make a disqualification order against the said person when it makes a declaration
under s. 213 and 214 of 1A which will be explained in the next topic.** This law
operates as an additional approach to make a contribution to the company due to its
wide scope. Creditors are then saved by disqualifying these unfit directors.*®® An
example of the use of this law is Browne-Wilkinson VC in Re Lo-Line Electric Motors
Ltd. [1988] Ch 477, in which it was explained that the main purpose of this law is not
to punish the individual, but to protect the public from any further conduct of

companies by persons who used to be directors of insolvent companies.**’

3.3 Creditors’ Rights and Protection under Insolvency Law

As mentioned above, it is stipulated in CA s. 172 that the duty to promote
the success of the company is subjected to the interests of the company’s creditors.

Creditors are the most significant category of stakeholders, who are given special

10 cDDAs. 2

1l cbbpAs. 3

152 CDDA s. 4

1% CDDASs. 5

1% CDDAs. 6

15 CDDAs. 10
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legal attention, not only under the CA, but also the 1A.**® The interests of creditors
will especially be severely affected in the event of insolvency; therefore, directors are
required to consider their interests first in this situation.

In fact, the process of insolvency law is quite distinctive in each
jurisdiction based on the regulation designed by each state’s authority. In the UK,
individuals become bankrupt when companies go into liquidation or are wound up.**®
The corporate insolvency law appears in the IA and there are four separate core
procedures, which are described below.

Firstly, a voluntary arrangement is one of the new approaches introduced
by the 1A 1986. It refers to a situation in which the company agrees the composition
of the debt with all the creditors.

Secondly, administration is an alternative to winding up in cases where
there is a reasonable prospect that the whole or part of the company’s business will be
saved. It also aims to maximise the creditors’ interests rather than directly proceeding
to the winding up process.

Thirdly, receivership is a process in which a receiver is appointed to
manage the whole or part of the company’s property.

Fourthly, winding up is the process of liquidating the assets of a company
before the dissolution.’®® In a solvent company, this will be done based on the
members’ voluntary winding up, in which case, the creditors will be repaid in full and
the remaining amount will be returned to the members. On the other hand, an
insolvent company can either be wound up voluntarily by creditors or compulsorily
by the court. Both types of winding up are deemed to be debt-collecting procedures
from the creditors’ perspective; however, in the event of insolvent company, the
recoverable debt is prone to be low due to the fact that the liabilities will greatly
exceed the remaining assets.*®
For the purpose of considering the point of time when the relevant parties

can initiate each procedure under the IA, it is necessary to consider “the inability to

158 |nterests of Stakeholders (n 33)
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pay debts”, which appears in 1A s. 123 and refers to the company’s factual insolvency
or cash flow insolvency.
The provisions examined below will facilitate an understanding of the

creditors’ rights and protection under the IA.

3.3.1 Transaction Defrauding Creditors

The third group of miscellaneous matters that relate to both company and
individual insolvency, which includes the general interpretation, final provisions, part
XVI provisions against debt avoidance are the general remedies for vulnerable
creditors and they appear in s. 423 — 425 of the IA. “Transaction defrauding creditors”
means transactions that are undervalued. This refers to a situation in which the debtor
enters into a transaction with the company, but receives no benefit or significantly less
benefit than the value provided by the company.'®? It requires internal intention, i.e.
the company aims to put the assets beyond the reach of existing claims against it or to
deliberately prejudice the interests of the victims.™®® This transaction can be either
conducted before or after the formal proceedings of winding up or administration. The
court may make an order to restore the position or protect the interest of the victims of
the transaction and may indicate several provisions.’®* The provision allows the
backward avoidance of transactions that have subsequently impaired the position of
the creditors in the expected amount of a claim for repayment when the company
becomes insolvent.®® The official receiver, liquidator, administrator or victim of the
transaction i.e. anyone who suffers actual or potential prejudice, may apply for an
order by the court without any statutory limit of time. ®® This provision is a kind of

general remedy that has the widest scope in providing creditor protection.

162 1A's. 423 (1)

163 1A 's. 423 (3)

164 1A 's. 423 (2) and 425 (1)

1 Thomas Bachner, Creditor Protection in Private Companies: Anglo-German
Perspectives for a European Legal Discourse (first published 2009, Cambridge
University Press) 39
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Under the first group of part company insolvency, companies winding up,
part VI miscellaneous provisions applies to companies that are insolvent or in
liquidation, adjustment of prior transactions (administration and liquidation) and the
two provisions described below are significant mechanisms for vulnerable

transactions.

3.3.2 Transaction at an Undervalue

The definition of a transaction at an undervalue is the same as appeared
above in 1A s. 423 (1); however, it is specifically applied when the company is in the
process of administration or liquidation. The transaction must have been entered into
within the relevant time, i.e. in the period of two years before the beginning of the
insolvency.™®” The court shall order the company to be restored to the position in
which it would have been if it had not entered into the said transaction. The court
shall not make an order under this provision if the transaction was entered into in

good faith and for the purpose of continuing the business.

3.3.3 Preferences

Under IA s. 239, to give preference means that the company does
something that affects the position of a person who is one of its creditors or a surety
or guarantor to make it better than it would otherwise have been. The company must
also have been influenced by that person to give him preference. Parallel to 1A s. 238,
this provision is applied in liquidation or administration and the court shall make the
same order, i.e. to restore the company to the position it would have been in without
the said preferences. The preferential transaction must have been entered into within
the period of 6 months or 2 years in cases where the other party is a person who was
connected with the company before it became insolvent.'®®
This provision is complemented by IA s. 245, which relates to the

invalidation of certain floating charges, which would otherwise have provides their

187 1A s. 240
188 |A's. 240
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holders with a security right that ensures their priority over the unsecured creditors of
the company. In other words, the provision seeks to prevent companies from creating
floating charges to secure past debts, since every floating charge created to secure a
pre-existing debt would equally come within the test of preference under 1A s. 239.
The distinction between a transaction at an undervalue appears in 1A s.
238 and 423 and the preference in 1A s. 239 is that the transaction at undervalue aims
to protect the interests of creditors collectively by ensuring that the assets are rightly
maintained, while the preferences are concerned with adjusting the rights among
creditors.’® A transaction at an undervalue concerns payments or transfers that reduce

the company’s net asset value, but it does not affect the payments to creditors.'™

Under the first group of part company insolvency, companies winding up,
part IV relates to the winding up of companies registered under the Companies Act,
chapter X malpractice before and during liquidation, penalisation of companies and
company officers, investigations and prosecutions, penalisation of directors and

officers and it contains some important provisions, as shown below.

3.3.4 Summary remedy against delinquent directors, liquidators, etc.

In the course of winding up, an officer, administrative receiver or any
person who participates in the management of the company shall be responsible for
the failure to comply with their duties in relation to the company.*”* The court may
give an order to compensate for such default based on an application by the official

receiver, liquidator, creditor or contributor.'”?

189 Thomas Bachner, Creditor Protection in Private Companies: Anglo-German
Perspectives for a European Legal Discourse (first published 2009, Cambridge
University Press) 50-55
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3.3.5 Fraudulent Trading

Fraudulent trading appears in 1A s. 213. It refers to a situation in which
the relevant persons have behaved dishonestly while conducting the company’s
business with the intention to defraud either the company’s creditors or other persons’
creditors in the course of the winding up. The intention or recklessness of the relevant
persons must be proved.'”® The conduct under this provision could be any activities,
whether they were undertaken once or several times.'’* The words “defraud” or
“fraudulent purpose” implies actual dishonesty; for example, a company incurs debts
at a time when the directors know that there is no reasonable prospect that creditors
will receive the repayment of those debts. This generally infers that the company is
conducting its business with intention to defraud.*”

This provision has a wide scope because it can impose liability on any
persons, such as directors, controlling shareholders or any third person who know
about the said fraudulent trading. The liquidator may take legal action against the
relevant persons by imposing a liability on them to make a contribution to the
company’s assets when they have engaged in fraudulent trading to defraud creditors.

Moreover, fraudulent trading is also actionable as a criminal offence,
whether the company is in the process of being wound up or not, as appears under CA
part 29, s. 993: Offence of fraudulent trading. In addition to these civil and criminal
liabilities, the director may be disqualified based on CDDA s. 4.

3.3.6 Wrongful Trading

Wrongful trading appears in 1A s. 214. The criteria of this provision are
much more complex than those in 1A s. 213. It refers to a situation in which a director,
former director or shadow director of a company knew or ought to have known that

the company was inevitably going into insolvent liquidation, but still engaged in

173 Ann Ridley & Chris Shepherd, Company Law (first published 2015, Routledge)
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17 \Wuthiphong Wongsrikeaw, Liabilities of Managing Director in Case of the
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improper conduct related to the business. The knowledge under this provision is
determined based on the knowledge of a reasonable diligent director who has the duty
of care. The consequence of this provision is that the court may order said directors to
make a contribution to the company’s assets in response to an application by the
liquidator.”® Different from fraudulent trading, there is no criminal liability for
directors whose conduct is deemed to be wrongful trading under this law. However,
there is also an exception in that the directors shall not be liable under this provision if
they have taken every step to minimise the creditors’ 1oSs.

The aim of the provisions on fraudulent and wrongful trading is to prevent
the abuse of limited liability by companies. They consider that directors may continue
to trade and incur further debts at a time when the company is in financial difficulties

with the result that creditors’ losses will be increased.”’

3.3.7 Restriction on Re-use of Company Names

Under IA s. 216 and 217, when a company has gone into insolvent
liquidation, the persons who have held the position of directors or shadow directors
within 12 months ending before the commencement of the liquidation of the said
company, are prohibited from using the said company name or a name that is similar
or participate in the management of a company with the prohibited name for 5 years.

The said persons shall be personally responsible for all the relevant debts of the

company if they fail to comply with this provision.178

The aim of these provisions are to reduce the problem of phoenix
syndrome, i.e. a situation in which a person who has been trading through a company
allows it to go into insolvent liquidation and then forms a new company with a similar
name, employees and business.”® This new phoenix company will be free from any
liabilities of the former company; thus, the creditors of the former company will be

unable to recover their debts.

176 Kershaw (n 121) 730
7 Hicks (n 147) 629
18 A5, 217

179 Hicks (n 147) 763
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In summary, the existence and the management of a company under UK
law does not depend on the number of members. Single member companies are
generally governed by the same regulations as traditional companies. The principal
mechanisms for creditors’ rights and protections are the mandatory disclosure of
information regarding the management of the business and the financial status of the
company, and the liabilities against directors or other relevant officers. There are only
a few specific provisions on single member companies related to their characteristic
of having a sole member; for instance, the quorum at meetings, the application of the
law to single member companies, the record of decisions by the sole member and
contracts with the sole member. It could be said that the key to the success of the law
on single member companies in the UK is the harmonisation between the regulations
imposed on both single and multi-member companies. Specific regulations are
imposed either to reduce unnecessary formality or prevent hazardous conduct in the
management of the company. Since sole members will only be obliged with proper
duties, they will have an incentive to establish a single member company. Therefore,

the problem of nominee shareholders is perfectly solved.'®

Meanwhile, creditors’
interests are also appropriately protected by both traditional and specific mechanisms
so that they will confidently engage in business transactions with single member

companies

180 | egal and Development Research Institute of Chulalongkorn University, the
Research on Recognition of Single Member Companies, Final Report (11" September
2015) 55
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CHAPTER 4

CREDITORS’ RIGHTS AND PROTECTIONS IN SINGLE
MEMBER COMPANIES UNDER THAI LAW

The latest Draft Law on Single member Companies Act B.E......, which
was approved by the Council of Ministers on the 24™ January, 2017 (the draft law)
and The Bankruptcy Act B.E. 2483 will firstly be examined in detail in this chapter.
This will be followed by an analysis of the provisions that relate to creditors’ rights

and protections in single member companies using a comparative approach.

4.1 Recognition of Single member Companies

Similar to foreign countries, the Thai government has realised that small
businesses play an extremely important role in the country’s economic growth.
Therefore, it has enacted the Small and Medium Enterprise Promotion Act B.E. 2543
in order to promote the success of small and medium enterprises. The criteria of these
enterprises are determined by the number of employees and the value of their fixed

assets as shown below.

Table 4.1 Criteria of small and medium enterprises based on the Small and
Medium Enterprise Promotion Act B.E. 2543'%

Number of Employees Value of Fixed Assets
Type of .
_ (persons) (million baht)
Enterprise
Small Medium Small Medium
Production | Not more than 50 51-200 Not more than 50 51-200
Wholesale | Not more than 25 26-50 Not more than 50 51-100

181 The Revenue Department, ‘SMEs Businesses’ (23 March 2010) <http://www.rd.
go.th/m/fileadmin/user_upload/porkor/taxused/SMEs.pdf> accessed 15" June 2017, 1
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Retail Not more than 15 16-30 Not more than 30 31-60

Service Not more than 50 51-200 Not more than 50 51-200

According to this Act, The Office of Small and Medium Enterprise
Promotion (OSMEP) is authorised to conduct research related to small and medium
enterprises in order to design a strategy to encourage the establishment of these types
of companies. Based on the Strategy Plan of The Office of Small and Medium
Enterprise Promotion no. 3 B.E. 2555 — 2559, there were more than 2.7 million small
and medium enterprises in 2015, which is the equivalent to 90% of all enterprises,
42% of GDP, 77% of employment and 28% of the export value of the country. There
are significant strategies to review and amend the law regarding the tax burden and
reduction of obstruction to the management of small and medium enterprises. These
strategies also appear in the current Strategy Plan of The Office of Small and Medium
Enterprise Promotion no. 4 B.E. 2560 — 2564. However, these enterprises are still
confronted by several economic problems and the only enterprises that are currently
stable are those that have access to governmental assistance.'®?

The initial approach to encourage these small businesses is to have them
properly registered. Based on statistics from the Department of Business
Development, only 620,082 businesses were registered as juristic persons as of 2015.
This implies that many businesses have still not been registered in the system and, as
a result, the government cannot effectively promote their growth.

Besides, according to statistics in the same year, 439,320 enterprises are
private limited companies, the capital of 89.6% of which is less than 10 million baht.
This means that most companies registered under Thai jurisdiction are quite small

enterprises, as shown below.

182 | egal and Development Research Institute of Chulalongkorn University, the
Research on Recognition of Single Member Companies, Final Report (11" September
2015) 7
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Table 4.2 Number of private limited companies based on their registered

capital'®

Registered Capital N.urT1ber of Priva'te Percentage (%0)
Limited Companies

0 —1 Million 239,759 54.58

1 -5 Million 132,012 30.05
510 Million 22,071 5.02
10 — 50 Million 26,698 6.08
50 — 100 Million 7,753 1.76
100 — 1 Billion 9,881 2.25

> 1 Billion 1,146 0.26
Total 439,320 100

Most of these companies consist of only three to four shareholders as

shown below.

Table 4.3 Percentage of private limited companies based on the number of

shareholders*®*

Number of shareholders )
Percentage of total companies (%o)
(persons)
3 47.72
%3 ibid 14

18 ibid 16
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4 10.67
5-9 30.64
>10 10.97

The interesting issue is that 97.96% of these companies consist of a sole

shareholder, who holds more than 50% of the shares. Furthermore, in 82.33% of the

total number of companies, the sole shareholder holds more than 90% of the shares,

which implies that there is only one actual owner of each company, as shown below.

Table 4.4 Percentage of private limited companies based on the proportion of

shares held by one shareholder*®

Proportion of shares held by one

Percentage of total companies (%)

shareholder (%)
50-75 12.62
75-90 2.99
90 82.33
Total 97.94

As the government agency dealing with the registration of businesses, the

Department of Business Development, Ministry of Commerce also realised this

necessity, which is why it considered the recognition of single member companies in

order to facilitate the accessibility to funding and reduce the obstruction in the

management of the business. The concept of a single member company would

facilitate traders who preferred to establish owner-managed companies and reduce the

185 ibid 18
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conflict between shareholders. It would eventually attract more foreign investment to
Thailand because of the ease of doing business there.

Due to the unique characteristics of this kind of company; namely, a
separate legal personality, limited liability, centralised management, shareholder
control and transferability of shares, traditional provisions enforced with multi-
member companies is inappropriate to apply with a closely-held companies like single
member companies.'®® Moreover, based on the current statutory provisions, i.e. CCC,

187 and the minimum number of shareholders

companies are incorporated by a contract
is three.'®® Therefore, a sole trader cannot establish a company under the CCC without
nominees to hold shares for him. This regulation causes a problem with nominees and
a conflict of interest among the shareholders. Similar to other countries, nominee
shareholders are acceptable in practice; as a result, the regulation regarding the
minimum number of shareholders is unenforceable in reality. This implies that the
law cannot prohibit the decision to choose a business organisation; therefore, it is
necessary to draft a new law to recognise the concept of a single member company as
an alternative for traders to establish appropriate business organisations.'*°

There is currently an attempt to recognise the concept of single member
companies by the Department of Business Development in order to facilitate the
current trend of business and reduce the problem of nominees by the legislation of a

new specific Act. The provisions under the draft law relevant to creditors’ rights and

protections in single member companies will be considered in the next section.

4.2 Creditors’ Rights and Protection in Single Member Companies under the
Draft Law on Single Member Companies Act B.E...

4.2.1 Members’ Qualifications

Several qualifications and prohibitions are imposed on the member of a

single member company in this Act. The member of such a company must be a Thai

'8 ibid 26

¥7CcCCs. 1012

88 CcCCs. 1097

189 | egal and Development Research Institute of Chulalongkorn University (n 182) 26
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national, who invests in cash or by assets. Someone who has been convicted of a
crime, been bankrupt, or is quasi-incompetent or incompetent cannot establish a
single member company. Besides, someone who has a bad record of behaviour, i.e.
has been convicted and imprisoned for fraud, cheating creditors, misappropriation,
trade-related offences under the Thai Penal Code or offences related to a loan, which
is deemed as cheating and defrauding the public shall be prohibited from
incorporating a single member company unless he has been acquitted for not less than
five years. Besides, each trader is only able to establish one single member company
unless otherwise stipulated. **® Anyone who assists, supports or participates in the
control of a company by claiming that it is his exclusive business, or invests on behalf
of foreigners for the purpose of avoiding the foreign business law, including
consenting to another person’s conduct, shall be liable for fine or imprisonment under
s. 47 of the draft law.

There are various grounds for dissolution under the Act, some of which
depend on the existence and status of the member, i.e. the death of the member unless
it is devolved to the heirs and the member becomes bankrupt or incompetent.'*
Subsequently, if the member has not appointed any person to be the liquidator, he will
become the liquidator during the course of the liquidation himself.**> The process of
liquidation should conform to the CCC unless the company is dissolved due to
bankruptcy, as long as it is not in conflict with this Draft law.'*?

Moreover, in the event of restructuring into a multi-member company
under the CCC, the company must announce it in the local newspaper and notify the
company’s creditors in writing. The creditors are entitled to object to the restructuring
within 30 days of the notification. If there is an objection by a creditor, the company
shall not be restructured unless the debt is repaid or security is given for it."** The
specific grounds for the dissolution and the procedure of restructuring a single
member company reflect the underlying idea that the existence of a sole member is a
significant fact under this draft law.

19 The Draft Law on Single Member Companies Act B.E...., s. 3, 9 and 11
191 The Draft Law on Single Member Companies Act B.E...., s. 38
192 The Draft Law on Single Member Companies Act B.E...., s. 39
198 The Draft Law on Single Member Companies Act B.E...., s. 42
19% The Draft Law on Single Member Companies Act B.E...., s. 33
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4.2.2 Directors’ Qualifications

The member himself or another person appointed by the member, who is
also a Thai resident, shall hold the position of director. Similar to members, anyone
who has been convicted of a crime, bankrupt, quasi-incompetent or incompetent
cannot hold this office. However, the law imposes a stricter prohibition regarding a
record of bad behaviour. Firstly, a director shall not have been convicted or
imprisoned for an offence related to dishonest conduct on property unless he has been
acquitted for not less than five years. Secondly, a director shall not have been fired or
dismissed from government agencies due to an offence related to corruption in the
conduct of his duty. Finally, unless he has been acquitted for not less than five years,
a director shall not have been found guilty of an offence related to assisting,
supporting or participating in the control of the company by claiming that it is his
exclusive business, or investing on behalf of foreigners for the purpose of avoiding

the foreign business law, including consenting to another person’s conduct.'®

4.2.3 Approval of Significant Transactions

The following important transactions must be approved by the member in

writing:

(1) The sale, lease, exchange, disposal, payment or transfer by any
methods of assets valued at more than half the total amount of the
company or as stipulated by the Article of Association which is not
the ordinary course of business;

(2) The increase and reduction of capital;

(3) Other conduct rather than the ordinary course of business;

(4) The amendment of the Articles of Association.196

1% The Draft Law on Single Member Companies Act B.E...., s. 17
1% The Draft Law on Single Member Companies Act B.E...., s. 21
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4.2.4 Share Capital

Under Thai jurisdiction, the final report'®’

proposes two alternative types
of single member companies. The first is a company that has share capital where the
contribution of capital may be divided into shares. The sole member shall subscribe
the whole shares and be liable for the payment of the share price.!®® In the second
type, the contribution may not be divided into shares; however, the sole member will
specify the amount contributed to the company and his liabilities shall be limited to
this amount.'®® Finally, it appears that single member companies have no share capital
under the current Thai draft law. The amount of registered capital shall be declared in
the list of incorporation and the member shall be liable for the full contribution.®
Nevertheless, it has to be noted that the current draft law does not impose the
minimum amount of the first payment, which is different from the CCC 2%

The member shall be liable for the equivalent to the amount contributed to
the company and has the duty to fully pay up the registered capital.?®> Based on the
definition in the current draft law, the member is the person who contributes money or
assets to the company, which implies that the member cannot contribute by labour.?%®
Besides, the assets contributed to the company must be appropriately appraised,;
otherwise, the person who dishonestly appraises the value of the assets higher than it

should be shall be liable for a fine.?%

4.2.5 Capital Maintenance

4.2.5.1 Reduction of Capital
Under the draft law, the capital shall not be reduced to less than a

quarter of the total amount of the registered capital. Before reducing the capital, the

97| egal and Development Research Institute of Chulalongkorn University (n 182)
198 ibid 154-155

% ibid 145

200 The Draft Law on Single Member Companies Act B.E...., s. 10, 12

201 CCC s. 1105 paragraph 3

202 The Draft Law on Single Member Companies Act B.E...., s. 10

203 The Draft Law on Single Member Companies Act B.E...., s. 3

204 The Draft Law on Single Member Companies Act B.E...., s. 62
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company shall announce its decision in the newspaper and also notify the company’s
creditors that they can make an objection within 14 days. In the event that there is an
objection by a creditor, the company shall not reduce its capital unless it repays the
debt or gives security for it.?* If the directors fail to comply with these duties, they
shall be liable for the payment of a fine based on s. 54 of the draft law.

Moreover, said decision to reduce the capital must be registered with the
registrar within 14 days after being approved by the member. If the company does not
comply with this duty, it shall be liable for a fine as appears in s. 54 of the draft law.

4.2.5.2 Distribution of Dividend
The distribution of the dividend shall be made from the profits at the

director’s discretion. The distribution is prohibited if there is a realised los. The
director shall be the person who makes a decision to distribute the dividend to the

member.2%

Moreover, before the distribution of the dividend, the company also has to
allocate not less than five percent of the total annual profit to a reserve fund until this
reserve fund reaches ten percent of the total amount of registered capital or more, as
otherwise stipulated by the Articles of Association or the law.?%” Failure to comply
with these duties amounts to the exploitation of creditors’ rights; creditors are entitled
to file a claim for repayment of the paid dividend within one year from the day of
acknowledgment by the creditors or ten years from the day of the distribution of the
dividend.?®® Moreover, the company shall be liable for a fine for unlawful distribution

based on s. 52 of the draft law.

4.2.6 Mandatory Disclosure

4.2.6.1 Registration and Declaration of Companies’ Information
Under the draft law, the company shall use the name which consists

of “... company limited (sole member)” and show this name in the company’s

20% The Draft Law on Single Member Companies Act B.E...., s. 32
206 The Draft Law on Single Member Companies Act B.E...., s. 28
27 The Draft Law on Single Member Companies Act B.E...., s. 29
2%8 The Draft Law on Single Member Companies Act B.E...., s. 30
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documents, company seal and at the office.?>® Moreover, the company shall register
the new branch before conducting business in the said branch.?'? If the company does

not conform to these duties, it shall be liable for a fine based on s. 48 of the draft law.

The list of incorporation shall consist of the company’s name,
address, contact information, registered capital, information of the member and
director, the date of the dissolution of the company, regulations of the management of
the business, i.e. objectives, director’s power and Articles of Association and other
regulations. The Articles of Association shall consist of information regarding the
appointment of directors, dividend and reserve fund, accounts, audit and any conduct
required prior to approval by the member. If there is any change to this list of
incorporation or Articles of Association, the director shall register the change within
the stipulated period.?* If the company does not conform to these duties, the director
shall be liable for a fine penalty under s. 49 of the draft law. Moreover, unless it has
already been registered, the member or company shall not claim any statement
required to be registered against a third person. Besides, any person is entitled to
access the information registered with the registrar, which reflects the rule of

disclosure of information.?*?

4.2.6.2 Accounts, Reports and Audit
The director himself or a person appointed by the director shall

prepare the company’s accounts in order to submit the balance sheet to the member
for approval each year. The director shall keep the account and balance sheet for the
member and the registrar in order to disclose them to the public for five years.?** If the
person who prepared the accounts fails to comply with these duties, he shall be liable
for a fine based on s. 50 of the draft law.

The company shall prepare accounts in accordance with the
accounting law for each financial year. The balance sheet shall consist of the
information required by the law. Unless otherwise stipulated, the balance sheet shall

2% The Draft Law on Single Member Companies Act B.E...., s. 7

219 The Draft Law on Single Member Companies Act B.E...., s. 14

21 The Draft Law on Single Member Companies Act B.E...., s. 12, 13
212 The Draft Law on Single Member Companies Act B.E...., s. 6

213 The Draft Law on Single Member Companies Act B.E...., s. 23
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be examined by the auditor and it shall also be submitted to the registrar in
accordance with the law.?*

If the person who has the duty to prepare the accounts fails to comply
with these duties, he shall be liable for a fine based on s. 51 of the draft law.
Moreover, a director or liquidator who dishonestly provides false information or
conceals the truth regarding the financial status of the company which should have

been notified to the member shall be liable for a fine based on s. 55 of the draft law.

4.2.7 Controllers’ Specific Duties and Liabilities

The draft law simply provides that directors’ conduct shall comply with
the duty of loyalty and the duty of care for the purpose of maximising the interests of
the company.?* Directors do not generally owe any duty apart from considering the
other stakeholders’ interest. However, some controllers of the company, such as
directors or officers, may be liable for specific criminal offences under this draft law

as shown below.

4.2.7.1 Defraud of Creditors
Pursuant to s. 57 of the draft law, any person who is responsible for

the management of a business knowing that the company or the other person’s
creditors will exercise a claim to enforce the repayment of debt from the company
could be liable for a fine or imprisonment if the said person moves, conceals or
disposes of the company’s assets to another person or dishonestly causes the company
to become indebted for the purpose of preventing the repayment of debt to the
creditors.

4.2.7.2 Exploitation of Companies’ Benefit
Another liability is that anyone who is responsible for the

management of the business manages it for the purpose of unlawfully exploiting
another person for his own benefit or causes damage to the company shall be liable

for a fine based on s. 58 of the draft law. Moreover, if he damages, destroys, changes,

21% The Draft Law on Single Member Companies Act B.E...., s. 24
215 The Draft Law on Single Member Companies Act B.E...., s. 22
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deletes or makes false accounts, documents or securities or makes a false statement or
does not record important statements in the account or documents, including
consenting to the aforementioned conduct for the purpose of exploiting the benefit of
the company or the member, he shall be liable for imprisonment or a fine based on s.
59 of the daft law.

4.2.7.3 Defraud of Guarantor or Mortgagee
Any person who refers a false statement or conceals the fact

regarding a person, account, report or business of the company for the purpose of the
exploitation of interest from the interested party or inducement of a person to deliver
assets, become a guarantor or give security to the company shall be liable for
imprisonment or a fine based on s. 61 of the draft law.

Besides, if any person who is responsible for the management of the
business takes, damages, destroys, causes the depreciation of value or renders useless
the property mortgaged by the company for the purpose of causing damage to the
mortgagee, he shall be liable under s. 56 of the draft law.

Finally, in the event that the company is found guilty under this draft
law, the director or representative of the company who has known about the said
conduct or has not attempted to prevent the said offence shall also be liable under s.
63 of the draft law.

4.2.8 Creditors’ Right to Exercise Debtor’s Claims

In an event where the debtor owes a repayment of a debt to the company,
the creditor may claim for repayment of the debt on behalf of himself.?® The
consequence of this right is that it will increase the total amount of the company’s

assets that are enforceable by creditors for the repayment of the debt.

218 The Draft Law on Single Member Companies Act B.E...., s. 22
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4.3 Creditors’ Rights and Protections under Bankruptcy Act B.E. 2483

In the course of insolvency, both natural person and juristic person are
answerable to the same law, i.e. the Bankruptcy Act B.E. 2483. Different from the UK
Insolvency law, the procedure under the Thai bankruptcy law can be divided into two
significant procedures, the first of which is the general bankruptcy procedure and the
second is the reorganisation of an insolvent business, which appears in Chapter 3/1.
Moreover, a new mechanism has recently been introduced into Thai law in Chapter
3/2 called the reorganisation for small and medium enterprise debtors.

Apart from involuntary bankruptcy, Thai jurisdiction also recognises
voluntary bankruptcy for juristic persons. The debtor with the status as an ordinary
partnership, a limited partnership, a limited company or any other juristic person may
voluntarily become bankrupt on the liquidator’s request when full payment of the
contribution or the amount of shares has been made and there are insufficient assets to
repay the debt.?!” Parallel to the CCC s. 1266, it is stipulated that the liquidator must
file a petition of bankruptcy to the court when the full payment of the contribution or
assets are insufficient to repay the debt.?*® Creditors may file a petition to give an
order to an unlimited liability partner to become bankrupt.?’® However, single
member company’s creditors shall not be entitled to this right because the member of
a single member company has a limited liability against the company’s debt.

Another interesting issue relates to the criteria of the amount of minimum
debt to initiate a bankruptcy case under s. 9 of the Bankruptcy Act. In cases where the
debtor is a natural person, the amount of the debt shall not be less than THB 1million;
however, for a juristic person, it must not be less than THB two million. This implies
that, having recognised the concept of a single member company, debtors may
establish such a company in order to prevent creditors from initiating a bankruptcy

case.??°

27 The Bankruptcy Act B.E. 2483, s. 88

218 \Vicha Mahakun, Bankruptcy and Reorganisation of Debtors’ Businesses Law (13"
edn, nitibankan 2010) 192-193

219 The Bankruptcy Act B.E. 2483, s. 89

220 Noppadon Pakornnimiddee, the Advantages and Disadvantages of the Formation
of a One-Man Company in Thailand (School of Law, Sripatum University 2016) 49
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The Bankruptcy Act B.E. 2483 contains provisions regarding the
cancellation of vulnerable transactions which could enhance creditors’ rights and

protection in single member companies as explained below.

4.3.1 Cancellation of Fraudulent Acts

The cancellation of fraudulent acts is generally stipulated in the CCC s.
237. This refers to juristic acts that are intentionally conducted in order to prejudice
creditors. Creditors shall file a case for the court’s order to avoid the said act within
one year from the acknowledgement of the conduct or within 10 years after engaging
in such a transaction. Notwithstanding, the juristic act is irrevocable if the other party,
who also gives a remuneration, has no knowledge of such exploitation. This provision
shall be applied regardless of whether the debtor becomes bankrupt or not.

When the company becomes bankrupt, the same claim shall be initiated
by the receiver.”** A juristic act conducted within one year prior or after the initiation
of the bankruptcy case or constitutes a smaller remuneration than it should have been
shall be presumed to be fraudulent act.???

Similarly, in the reorganisation procedure, the court may cancel the
fraudulent acts on the application of a planner, a plan administrator and a receiver.??
However, this remedy does not exist in the reorganisation of small and medium

enterprises under chapter 3/2 of The Bankruptcy Act.

4.3.2 Cancellation of Transfer or Act

S. 115 and 116 of the Bankruptcy Act attempt to give all creditors equal
protection. The transfer of property or any action that intentionally enables any
creditor to take advantage of the others within three months before or after the
adjudication of bankruptcy shall be cancelled by the court on the application of the
receiver. The duration is extended to one year in the event that the other party is a

221 The Bankruptcy Act B.E. 2483, s. 113
222 The Bankruptcy Act B.E. 2483, s. 114
223 The Bankruptcy Act B.E. 2483, s. 90/40

Ref. code: 25595801040139FMQ



74

debtor’s insider. However, an exception for a third party also appears in s. 116 that it
shall not affect the third person who has acquired the rights in good faith and has paid
a remuneration before the adjudication of bankruptcy.

Moreover, according to s. 115, avoidance causes damage to creditors;
therefore, the said creditors are entitled to demand damages based on s. 92 of the
same Act.

As mentioned above, parallel to s. 115, the transfer of assets for the
purpose of giving preference to a particular creditor shall also be revocable in the
process of reorganisation.??* However, it should be noted that there is no similar

provision for the reorganisation of small and medium enterprises under chapter 3/2.

4.4 Analysis of Creditors’ Rights and Protections in Single member Companies

Several interesting similarities and differences can be found in terms of
creditors’ rights and protections in single member companies when comparing the

Thai and UK company and corporate insolvency law, and these are discussed below.

4.4.1 Members’ Qualifications

The UK law simply imposes the same regulations regarding the existence
and management of other types of business organisation to single member companies
so long as they are not in conflict with the characteristic of having a sole member.?%®
A sole trader may establish a company under the CA 2006 like any other traders.??
There is no specific prohibition regarding the member’s qualifications. The member
could be any natural or juristic person and he could establish several single member
companies for each business.

Under the Thai draft law, unless stipulated otherwise, each person shall

only establish one single member company.??” This rule reflects the concern regarding

224 The Bankruptcy Act B.E. 2483, s. 90/41

CA’s. 38

26 CAs. 7

22T The Draft Law on Single Member Companies Act B.E...., s. 9
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creditors’ rights and protections in single member companies under the draft law. The
underlying idea is that. If one person was allowed to establish several single member
limited companies, he may undercapitalise each company so that the creditors of each
company would have a very limited claim in the event that the company defaulted on
its debts. In fact, Member States are also allowed to enact this kind of regulation
under the EU Directives,?®® but it is questionable whether it is necessary to impose
this prohibition. If a sole trader has several businesses and has contributed sufficient
funds to each of them, he may desire to separate each business for management
purposes. However, since he cannot establish more than one single member company,
he will eventually have to incorporate a multi-member company based on the CCC.
From my perspective, only allowing each sole trader to establish one single member
company is not an effective mechanism to solve problems such as undercapitalisation
or the defrauding of creditors.

Another issue is that the draft law imposes various qualifications on
members, which are similar to those for the incorporators of public limited companies
under Public Companies Act B.E. 2535. The member must be a Thai natural person
who has full competence and has not been convicted of bankruptcy or found guilty of
any criminal offences related to fraud.?”® These qualifications obviously reflect the
concern regarding creditors’ rights and protection in single member companies. Since
the shares of public companies are traded publicly and the conduct of public
companies could widely affect several relevant stakeholders, there are justifiable
reasons to impose these restrictive qualifications on incorporators of these companies.
However, single member companies are normally closely-held companies and their
conduct usually only affects a few relevant parties. Therefore, some conditions may
be inconsistent with the characteristic of single member companies as explained
below.

Firstly, the prohibition of incorporation by juristic persons under this law
will obstruct the business model of wholly-owned subsidiaries, i.e. in situations where
parent companies establish several subsidiaries for each business. The underlying idea

of this prohibition is that each single member company established may have very

228 Article 2 of Directive 2009/102/EC
22% The Draft Law on Single Member Companies Act B.E...., s. 3 and 11
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limit liability against creditors. It may be undercapitalised in order to limit their
liability for each business or used as a shield to protect the parent company from
liability and creditors will eventually be unable to enforce the repayment of debt. In
fact, although this regulation does not exist in UK law, the EU Directives allow
Member States to enact it.>° From my perspective, prohibiting the incorporation of
single member companies as subsidiaries cannot effectively prevent the problem of
defrauding creditors or undercapitalisation. In fact, this business model has several
legitimate purposes; for example, to separate the management of each business and to
acquire certain benefits or support from the government, which is common in the
current business world; therefore, it could be said that this prohibition will not reflect
and facilitate the current trend of business. Even though subsidiaries are prohibited
under this draft law, they will eventually be able to be established under the CCC.
Therefore, this prohibition seems to be unnecessarily restrictive in the protection of
creditors.?*!

Secondly, when considering the issue of members’ capacity, based on
concern that the stability of the company will rely solely on the sole member and it
could easily be used as a vehicle to perform dishonest activities for the purpose of
defrauding creditors, incompetent and quasi-incompetent persons are prohibited from
incorporating single member companies under the draft law. From my perspective,
the conduct of these persons has already been limited by the existing rules. Any act
that has been committed by the incompetent person is deemed voidable under s. 29 of
the CCC. Some acts of quasi-incompetent persons as stipulated under s. 34 of the
CCC, such as investing in property, are also prohibited without the consent of the
curator. Therefore, it may be unnecessary to emphasise these limitations in this draft
law.

Thirdly, since Thai draft law focuses on the specific qualifications of sole
members, a person who has been convicted of certain offences related to fraud is
prohibited from establishing a single member company. Only persons who have a

record of good behaviour are allowed to establish this kind of company under this

230 Article 2 of Directive 2009/102/EC
31 |egal and Development Research Institute of Chulalongkorn University (n 182)
118-119
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draft law. This prohibition neither exists in the UK law nor the CCC. This condition
obviously reflects the concern that there is a high potential that single member
companies would be established for fraudulent purposes. Therefore, this is an attempt
to prevent a person who has been found guilty of financial misconduct to operate a
business with this type of corporate form.

Lastly, there is an interesting issue based on the question of whether a
person who is placed under receivership should also be prohibited from establishing a
company under this draft law. This person is restricted from any conduct regarding his
property and the receiver shall be exclusively entitled to manage the debtor’s
assets.*? There is also a sufficient fact that this person is insolvent and owes a certain
amount of debt, which should be an appropriate ground to restrict him from
establishing single member companies. Therefore, the prohibition should not be
limited to a bankrupt person, but should be extended to include persons who have
been placed under receivership.

Nevertheless, it should be noted that, since these regulations do not exist
in the CCC, the prohibited persons under this draft law will eventually be able to
incorporate a multi-member company under the CCC. Consequently, creditors’ rights

could be exploited by these misbehaving persons.

4.4.2 Change of Members

Single member companies are treated like multi-member companies in
UK law. The existence of these companies does not rely on a sole member. Their
shares are transferable in accordance with the company’s Articles.®® In the event of
the death of the sole member, the heir shall be responsible for both rights and duties in

accordance with the law of succession.?** Besides, single member companies can only

232 The Bankruptcy Act B.E. 2483, s. 19 and 22

23 CA's. 544(1)

234 Legal and Development Research Institute of Chulalongkorn University (n 182)
143
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be transformed into multi-member companies by being entered in the register of
company members.?®

Different from UK law, the Thai draft law places importance on the
specific qualification of the particular sole member. Since the existence of companies
relies on the sole member, creditors are deemed to be affected in the event that there

is a change of member. Three possible scenarios are discussed below.

4.4.2.1 Transformation of Single member Companies into Multi-
member Companies under the CCC
Under the Thai draft law, a company can restructure its investment by

seeking other investors to meet the minimum requirement of the incorporation of
limited companies (three shareholders under the current CCC). The new member may
be less trustworthy or have a different management policy, which could affect the
creditors’ rights. Therefore, this provision imposes the duty on the company to notify
the creditors before the transformation and creditors are entitled to object to it. In the
event of an objection, the company shall not be restructured unless the debt is repaid
or some security is given. Creditors are appropriately protected from the risk of the
company’s restructuring by virtue of this provision.?*® This is the only situation
regarding the change of members that appears in the draft law, but in fact, there are
several situations in which the structure of the company is changed, which could also

affect the creditors, as explained below.

4.4.2.2 Transfer of Company by Intention
In a situation in which the member transfers the company to a new

trader; for instance Mr A sells Company A to Mr B, Mr B becomes a new member
and shall be liable for unpaid contributions. This approach could be called the transfer
by intention of the parties, i.e. the transferor and the transferee.

The first question is whether the member can transfer the company,
since there is no explicit provision on the transfer of single member companies to a
new trader under the current Thai draft law. Two relevant provisions that can answer

this question are discussed below.

2> CAs. 123
2%6 The Draft Law on Single Member Companies Act B.E...., s. 33
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Firstly, shares are transferable regardless of the company’s consent
under the CCC unless otherwise stipulated. For those shares entered in a named
certificate, the transfer of shares shall be made in writing and signed by the transferor
and the transferee whose signatures shall be certified by at least one witness. Failure
to comply with this procedure leads to the transfer being voided. Unless the fact of the
transfer is entered in the register of shareholders, it is invalid against the company and
third persons.?*” This means that the transfer of shares under the CCC is a formality.

Secondly, since the Thai draft law seems to emphasise the
qualifications of the member, the change of member seems to be an important factor
of a single member company. It is clearly indicated under the draft law proposed in

238 that the shares of

the final report (revised in accordance with the public hearing)
single member companies are transferable. There is a requirement to register the
transfer to the share register and the transferor shall be liable for the unpaid share
price no longer than two years after the registration. Besides, based on the same report
in the proposed draft law, even though single member companies have no share
capital, there is also an explicit provision that the sale of a single member company
must comply with the regulations and procedures stipulated by the authority.”*® These
proposed provisions show that, if the transfer is allowed, there must be an explicit
provision on this matter. Thus, it may be concluded that a single member company
cannot be transferred to another investor under the current draft law.

The next question is whether it is appropriate to prohibit the transfer
of the whole share to a new investor and there are two different opinions on this issue.
Firstly, if the transfer is prohibited, it will cause problems in the growth of the
business. Similar to sole proprietors, sole members of single member companies
should be able to freely sell the company to another trader. However, since the change
of member inevitably affects the creditors’ position; the law should impose the

procedure of the transfer of single member companies; for instance, the transfer

»7CCCs. 1129

2%8 | egal and Development Research Institute of Chulalongkorn University (n 182)
173
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should be made in writing and registered in the members’ register in order to publicise
this change. 2%

On the other hand, the change of member can affect the creditors’
position because there is a close bond between the sole member and his single
member company. The qualifications of the members are an important factor in single
member companies. Presuming that the transfer was allowed even though the
company debtor was the same person, the member who was liable for the contribution
to the company would have totally changed. The member may transfer the share in
order to evade his obligations. Creditors who engage in transactions with single
member companies may not be able to rely on the new member as much as the former
one. The new member may have insufficient funds to pay the unpaid contribution or
he may change the management of the business, which could affect the creditors’
interest. Therefore, the transfer of company by intention should not be allowed based
on protecting creditors’ interests. From my point of view, it is reasonable to prohibit

the transfer of company by intention.

4.4.2.3 Transfer of Company by Law
Under the CCC, companies shall not be wound up in the event of the

death, incapacity or bankruptcy of members because the qualification of the member
is not deemed to be important for the existence of the company. Shares can be
transferred by law in some events, such as death, bankruptcy or auction.?** Different
from the CCC, there are several grounds for the winding up of single member
companies under Thai draft law, i.e. the death, bankruptcy or incapacity of the
member, which is similar to the case of unlimited partnerships.?*® In these scenarios,
the company shall be liquidated, any juristic relationship will be terminated and the
creditors will be repaid proportionately.

Nevertheless, if the heir intends to keep operating the business in the

event of the death of the member, the company could be devolved to the heir in

249 |_egal and Development Research Institute of Chulalongkorn University (n 182) 95
-96

#1CCCs. 1132
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accordance with the CCC.?* The question is whether the creditors will be affected
because of the change of member. On the one hand, allowing the heir to continue the
business will enhance its consistency. Since the death of a member is anticipated in
every company, there should be appropriate statutory rules on this event.”** If the
succession by the heir is allowed, the draft law should impose a procedure and
formality on the transfer of the company in order to disclose it to third persons. On the
other hand, the qualification of a particular member is a significant fact of a single
member company. Similar to the transfer by intention, this change will inevitably
affect the creditors’ position. Therefore, from my view, the transfer of company by

law should not be allowed.

4.4.3 Directors’ Qualifications

Under UK law, each company must have at least one director who is a

® and there is a minimum age for appointment as a director.?*

natural person®*
Moreover, under the CDDA, the court may disqualify a person from holding the
office of director, liquidator, administrator, receiver or manager of the company or

from participating in the company.?*’

There are several grounds to disqualify directors
and other relevant persons under this Act; for instance, on conviction for an indictable
offence, persistent breach of companies legislation, fraudulent trading and unfitness
management.

Under Thai draft law, directors must have full competence and not have
been convicted of bankruptcy, which is a concept similar to that in s. 1154 of the
CCC. Also, due to the general measure to prohibit a person from engaging in an
occupation or profession that appears in the Thai Penal Code s. 50, it could also apply

to a director who exhibits opportunistic behaviour. In cases where the director is

243 The Draft Law on Single Member Companies Act B.E...., s. 38(1)

244 F Philip Manns JR & Timothy M Todd, ‘Issues arising upon the death of the sole
member of a single member LLC’, 725 <http://scholarship.law.marquette.edu/cgi/
viewcontent.cgi?article= 5288&context=mulr> accessed 27 July 2017

5 CA’s. 155
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convicted and found gquilty, if the court foresees that he could commit the said
dishonest activity again, it may issue an order to prohibit the director from holding
this office for a period of not more than five years.?* Moreover, there are special
directors’ qualifications under this draft law. The director must be a Thai resident and
parallel to the members’ qualifications, the director must also not have been convicted
or found guilty of certain offences related to fraud.**® Directors are the persons who
have the duty to manage the company’s day-to-day business; therefore, their conduct
could not only affect the members, but also other relevant persons. The laws in both
jurisdictions generally impose several similar directors’ qualifications and prohibit
disqualified persons from holding the office of director. Notwithstanding, considering
the criteria for disqualification under the CDDA, it seems to be more inclusive than
the Thai law because directors can be disqualified on several grounds, regardless of
conviction or guilt. Different from the draft law and the Penal Code under Thai law,
the person who is prohibited must have been convicted and found guilty by the court.
Thus, it could be said that the UK law is more restrictive than Thai law in terms of

directors’ qualifications.

4.4.4 Directors’ Specific Duties

Since directors are the persons who are responsible for the management of
the business, they owe several duties to many categories of stakeholders. Under UK
law, directors generally have the duty to promote the success of the company for the
interests of members and stakeholders, but these duties are subject to the interests of
the company’s creditors.”® This provision explicitly emphasises directors’ duties to
creditors, which do not exist in the Thai jurisdiction. Based on this provision, the
other specific law that imposes directors’ duties to creditors is the insolvency law.
When a company becomes insolvent or even doubtfully insolvent, the directors shall

put the creditors’ interests over all other interests because their interests are adversely

248 Wuthiphong Wongsrikeaw, Liabilities of Managing Director in Case of the
Bankruptcy of Company (Faculty of Law, Thammasat University 2006) 78-79

249 The Draft Law on Single Member Companies Act B.E...., s. 17
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affected in this situation. Directors, including other officers, may be penalised for
malpractice in the course of winding up in accordance with the 1A 1986, Chapter X.
Delinquent directors or other relevant officers may be compelled to contribute a sum

as compensation to the company.?**

Any person who operates the business to defraud
the creditors shall be liable to make a contribution to the company and also be
charged with a criminal offence.?2 Besides, the directors could be liable for making a
contribution to the company for wrongful trading in the event that there is no prospect
of avoiding insolvent liquidation.?® These provisions on fraudulent and wrongful
trading directly impose liability on the persons operating the business of the company,
such as directors, in the event of insolvency liquidation in order to prohibit them from
incurring further debt which could affect the creditors’ position and compensation to
the company’s assets.”* In fact, these provisions are also deemed to be statutory,
regardless of the corporate personality. Directors shall not generally be personally
liable for the company’s debt; however, the court shall order these persons to make a
contribution to the company’s debt by virtue of these provisions.

In terms of the laws under Thai jurisdiction, there is no specific provision
imposing any duties that directors owe to creditors, but they owe a general duty to the
company under the CCC. They must conduct the business with the diligence of a
careful businessman and not engage in any business of the same nature as the
company or that competes with the company.”*® Parallel to the CCC, the directors of a
company under the draft law also owe the duty of loyalty and the duty of care in order
to maximise the company’s benefit.>® The interesting issue is whether or not there is
a similar mechanism that imposes liability against creditors on directors for fraudulent
or wrongful trading under Thai jurisdiction and the relevant provisions in this respect

are considered below.

BLIA's. 212

»21A's. 213, CA's. 993

23 1A's. 214

2% Hicks G & S.H. Goo, Cases and Materials on Company Law (6th edn 2008,
Oxford University Press) 629

> CCCss. 1168

2% The Draft Law on Single Member Companies Act B.E...., s. 22 paragraph 1 and 2
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Under the CCC, if a director causes damage to the company, he may be
sued for compensation by the company or shareholders and this is called a derivative
claim. This right is also extended to the company’s creditors who have the remaining
claim against the company.?>” However, liability of director under this provision of
the CCC seem to be much more limited than the fraudulent and wrongful trading
under UK law because under this provision the damage must have been caused by the
directors’ direct conduct. Moreover, creditors may exercise this right only in the event
that the company neglects to file a claim and their rights shall be limited to not
exceeding the remaining amount claimable. Furthermore, this right does not exist in
the draft law; therefore, the creditors of single member companies cannot file a claim
for damage caused by directors.

Other general approaches to impose liability on directors appear in the
CCC. Firstly, tort law appears in s. 420 of the CCC. In this case, directors may be
liable for compensation to creditors if the fact shows that they intentionally or
negligently caused damage to the creditors. Besides, even though directors are liable
under these provisions, they shall only directly compensate the aggrieved creditors for
the actual damage. This is much more limited than the UK law where directors must
be liable to make a contribution to the company based on the court’s discretion.”®
Secondly, the principle of good faith, which appears in s. 5 of the CCC, could also be
applicable. However, it may not be effective because it is uncertain and depends on
discretion case by case. Also, there must be a dispute before it is imposed.?*®

Nevertheless, some criminal liabilities against directors or controllers of
the company appear in the draft law. Directors or liquidators who conceal the fact
regarding the company’s financial status from the owner shall be liable.”®® The person
who is responsible for the management of the business such as the director shall be
liable for causing damage against the mortgagee,®®* certain misconduct to defraud

262

creditors,?®? the exploitation of benefits from the company or the member,?®® causing

»7CCCs. 1169
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damage to the company or the member,?*

and defrauding the guarantor or
mortgagee.”® In the event that the member of a single member company is convicted
and found guilty, the directors who knew about the said conduct or failed to prevent it
shall also be liable.?®® Moreover, the general offences related to fraud and cheating
under the Penal Code could also be applicable. However, these criminal offences are
quite difficult to prove in practice because creditors shall bear the burden of proving
that the directors had initially intended to defraud them.?®” Even though these criminal
liabilities reflect the directors’ liabilities against creditors’ rights and protection in a
single member company, no civil penalty is imposed on directors like the mechanisms
of fraudulent and wrongful trading under UK law.

When comparing the above-mentioned mechanisms under the Thai
jurisdiction with those under the UK law, the provisions on fraudulent and wrongful
trading under the 1A 1986 are much more inclusive because the existing provisions
under Thai law fail to apply in several situations that are detrimental to creditors’
rights. Under Thai law, directors shall not be liable for any damage occurred due to
risky management. Moreover, Thai law does not impose liability on directors who
conduct business activities after they had realised that the company could not avoid
insolvent liquidation. Even though the directors know said fact, they have no duty to
inform creditors of the company’s poor financial status. Discovering this is deemed to
be the creditors’ responsibility.?®® Therefore, there is an academic opinion that Thai
law should recognise these principles in order to promote creditors’ rights and
protections.?®® Furthermore, since a single member company is normally managed by
a sole member, the provisions on fraudulent and wrongful trading will provide the

appropriate measures to prevent potential damage from being caused by the members.

263 The Draft Law on Single Member Companies Act B.E...., s. 58

264 The Draft Law on Single Member Companies Act B.E...., s. 59

26% The Draft Law on Single Member Companies Act B.E...., s. 61

266 The Draft Law on Single Member Companies Act B.E...., s. 63

267 \Wuthiphong Wongsrikeaw, Liabilities of Managing Director in Case of the
Bankruptcy of Company (Faculty of Law, Thammasat University 2006) 84
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4.4.5 Disregard of Corporate Entity

Under UK jurisdiction, there have been some cases of single member
companies to which the concept of piercing the corporate veil was applied; for
example, the company was initially established for fraudulent purposes, was under-
capitalised or the assets had been disposed of so that nothing was left to repay the debt
to creditors.?’ In these cases, the court shall use its discretion to decide whether to
pierce the corporate veil in order to make members personally liable for company’s
debt. Although this principle is not specifically imposed on a single member
company, there is more potential that the doctrine of piercing the corporate veil shall
be applied to a single member company on court’s discretion due to the characteristic
that it is absolutely controlled by a sole person who could easily be found guilty of
misconduct.

This principle is not explicitly recognised under Thai jurisdiction, as a
result of which there is an academic suggestion that the court may analogise the
existing relevant law, such as s. 5 of the CCC: the principle of good faith, equity law
or principal — agent relationship to apply for the sake of justice in some cases.?”

When considering the existing cases under Thai jurisdiction, there are

only a few cases that reflect the disregard of the corporate personality. In fact, the

Thai court generally refuses to apply this principle.272 To illustrate this point,
according to Supreme Court judgment no. 5645/2546, the plaintiff and defendant 1
had previously purchased land together. Afterwards, Defendant 1 and others
incorporated a company (Defendant 3) with bad faith for the purpose of holding the
title of the purchased land for defendant 1 and operating any business related to the
said land. The court held that Defendant 3 had a separate legal personality from its
shareholders, i.e. Defendant 1. Therefore, Defendant 3 was not party to the previous
contract between Defendant 1 and the plaintiff so that Defendant 3 was not liable for

279 | egal and Development Research Institute of Chulalongkorn University (n 182) 30
21 5ophon Ratanakorn, Civil and Commercial Code: Partnerships and Companies
(12" edn, nitibankan 2010)

272 pichai Ponpai, ‘Whether Thai Court Recognises the Principle of Piercing the
Corporate Veil?’, Parithas Court of Justice Journal <http://elib.coj.go.th/Article
/50_8 3.pdf> accessed 18 May 2017
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any obligation in the said contract.?”® This judgment reflects the strict interpretation of
the principle of separate legal personality. Although the fact in this case showed that
the company had been established in bad faith by the shareholder, the court still
insisted on the principle of separate legal personality, which eventually affected the
interests of the creditors.

This principle specifically appears in s. 44 of the Consumer Protection
Act, in which the court may order shareholders and other controllers such as directors
to be liable for the company’s debt against consumers. However, no general rule
exists in Thai law. Even though Thai law also recognises the disregard of a corporate
personality and there have been some cases in which the court applied the principle of
lifting the corporate veil, this concept seems to have been applied less explicitly
compared to the UK jurisdiction. Therefore, to recognise the concept of single
member companies under Thai jurisdiction, the Thai court may exercise its power to
disregard the corporate personality in cases in which they are found that single

member companies have been formed for dishonest purposes.

4.4.6 Share Capital

The Thai draft law emphasises the duty of the member to fully pay up his
contribution to the company.?’* The payment of capital by the asset should be
appraised accurately.?’”> However, it does not indicate the minimum requirement of
the initial amount of payment as appears in the CCC s. 1105 paragraph 3. An
inclusive procedure for the payment of a company’s share capital is imposed for all
types of enterprises under part 17 of the CA 2006 of UK law. It could be said that the
member of a single member company in both jurisdictions shall generally have the

duty to pay a contribution to the company.

2"*Noppadon Pakornnimiddee, the Advantages and Disadvantages of the Formation of
a One-Man Company in Thailand (School of Law, Sripatum University 2016) 52

2% The Draft Law on Single Member Companies Act B.E...., s. 10; CCC s. 1119

2% The Draft Law on Single Member Companies Act B.E...., s. 3, 62; CCC s. 1108
(5); the Offence relating to Registered Partnership, Limited Company, Association
and Foundation Act B.E. 2499, s. 48
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The other issue related to creditor protection is the type of contribution to
the company’s assets. Under UK law, the member may contribute either money or
something that is worth money to the company.?’® This means that labour can be
appraised and contributed to the company’s assets. Under the current Thai draft law,
members may contribute to capital by either money or assets,?”’ but they cannot
contribute by labour, which is different from UK law and also the CCC.?"® This
restriction is one of the provisions that reflects the concern about creditor protection.
The underlying reason is that capital is a kind of security for creditors. It should be
contributed by the thing that has an exact value in itself. It would be difficult to
appraise the value of labour; therefore, if a contribution by labour was allowed, it is
likely that single member companies would be undercapitalised in order to limit the
liability of the member. In my opinion, this regulation seems to be inappropriate.
Single member companies are designed to be suitable for small traders. In fact, it is
common in today’s business that these traders may not have any valuable asset to
contribute to the company; however, they have a specialised skill or know-how to
operate a business and earn an income. Therefore, they should be allowed to

contribute by their labour.

4.4.7 Capital Maintenance

4.4.7.1 Minimum Capital Requirement
Since a company’s capital is deemed to be a security for creditors, i.e.

in the event of default, creditors will be able to claim the repayment of their debt from
the company’s capital contributed by the members; therefore, some jurisdictions
specify the minimum capital requirement in single member companies based on
concern that they could be undercapitalised. However, there is no such requirement
for private limited companies in both UK and Thai law, since the appropriate amount
of capital depends on each business. Thus, it is unreasonable for the law to specify a

fixed amount of capital. From my perspective, the problem of undercapitalised

216 CA's. 582(1)
2" The Draft Law on Single Member Companies Act B.E...., s. 3
278 CCC s. 1108(5)

Ref. code: 25595801040139FMQ



89

companies should be prevented and solved effectively by another mechanism, i.e. the
disregard of corporate personality. Therefore, Thai law has already imposed the

appropriate regulation on this issue.

4.4.7.2 Reduction of Capital
The regulation regarding the reduction of capital is one of the

approaches to maintain the capital of the company. Under the CA 2006, it should be
agreed by a special resolution at the general meeting. However, there is an obvious
approach in the UK law that this decision must be either supported by a solvency
statement made by directors, which means that the directors could be liable for the

1° or confirmed by the court.”® Under the Thai draft

unlawful reduction of capita
law, this decision can be made by the approval of the member, which is derived from
the concept in the CCC.?®' However, the directors’ solvency statement or
confirmation by the court is not required, which implies that the UK law imposes
stricter rules on this point than the Thai law.

Another issue is that creditors’ rights are unavoidably affected by the
reduction of capital because the expected amount claimable for the repayment of the
debt will decrease. UK law provides creditors the right of objection”®® and the
member or the company’s officers could be liable for misconduct related to creditors’
rights.?® Under Thai draft law, the reduction of capital shall be notified to creditors
for objection, which is derived from the concept in the CCC.?®* Nevertheless, it
should be noted that, under the CCC, creditors who do not acknowledge the reduction
of capital through no fault of their own may request that the debt be repaid from the
refunded share price to shareholders within two years.”® However, this concept does
not appear in the draft law for single member companies. It could be said that both
jurisdictions place importance on creditors’ rights and protection in terms of the

reduction of capital.

" CA's. 643

%0 CAs. 641

281 The Draft Law on Single Member Companies Act B.E...., s. 31; CCCs. 1220

82 CA's. 646

3 CA's. 652-653

284 The Draft Law on Single Member Companies Act B.E...., s. 32; CCC s. 1226

285 CCC s. 1227; Sophon Ratanakorn, Civil and Commercial Code: Partnerships and
Companies (12" edn, nitibankan 2010) 484-485
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Finally, similar to the CCC, the reduction of capital shall not be
decreased to less than one quarter of the total amount of registered capital under the
Thai draft law. This reflects the concern that registered capital is deemed to be
security for the repayment of debt to creditors; consequently, it is not allowed to be
substantially decreased. However, this provision does not exist in UK law.?*

In summary, although the UK and Thai jurisdictions impose some
different procedures in the reduction of capital, it reflects the same concern about
creditors’ rights being affected by the reduction of capital. Consequently both laws
provide creditors the right of objection to the reduction of capital. However, creditors
of single member companies are not entitled to claim for the amount refunded to

members in the reduction of capital.

4.4.7.3 Distribution of Dividend
The regulation on the distribution of dividend is another approach to

maintain the total assets of the company, which will be advantageous to the amount
claimable by creditors. Under UK law, the procedure to distribute the dividend
appears in Part 23 of the CA 2006. The common rule on the distribution is that it shall

be made out of the profits.?®’

Moreover, it provides very careful regulations regarding
the distribution of the dividend, which appears in the justification of the distribution
by referring to the relevant accounts. Members shall be liable for unlawful
distribution,”® while directors shall be liable under the breach of trust law.

A similar concept was derived from the CCC, and the Thai draft law
also recognises the same approach, namely, that the distribution shall only be made
out of the profits and there is a requirement to allocate a reserve fund.?*® The company
shall be liable for the failure to comply with these duties.?®® The creditors shall file the

claim against unlawful distribution.”®* Compared to UK law, it could be said that Thai

?86The Draft Law on Single Member Companies Act B.E...., s. 32 and CCC s. 1225
%7 CA's. 830

%88 CA's. 847(2)

28 The Draft Law on Single Member Companies Act B.E...., s. 28, 29; CCC s. 1202
% The Draft Law on Single Member Companies Act B.E...., s. 52; the Offence
relating to Registered Partnership, Limited Company, Association and Foundation
Act B.E. 2499 . 19

2% The Draft Law on Single Member Companies Act B.E...., s. 30; CCC s. 1203
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law has already provided appropriate creditors’ rights and protections in single
member companies.

In summary, from my perspective, Thai draft law has provided
sufficient regulations regarding the maintenance of capital, which reflects the concern

about creditors’ rights and protections in single member companies.

4.4.8 Mandatory Disclosure

Due to the characteristic that single member companies consist of a sole
member who has limited liability and this member has absolute power to control the
business, this member could easily make decisions by himself that affect the rights of
other relevant parties. Therefore, the mandatory disclosure of information and
documents is considered to be one of the most significant approaches to protect
creditors’ rights. There are several regulations under the Thai and UK law that impose
mandatory disclosure on single member companies, which reflect the transparency

rule, as discussed below.

4.4.8.1 Registration of Information
Under UK law, the name and address of the sole member and a

statement declaring that the company has only one member shall be recorded in the
company’s register of members. >

Under Thai draft law, the company shall use the name indicating that
it is a single member company. The company shall be liable for the failure to do s0.2%
The lists of incorporation and the Articles of Association shall consist of important
information required by law and the company must be re-registered if there are any
changes. The directors shall be liable for the failure to comply with these duties®** and

the company shall not claim the said statement against a third person.”®*® This

*2CA’s. 123

2% The Draft Law on Single Member Companies Act B.E...., s. 7 and 48

2% The Draft Law on Single Member Companies Act B.E...., s. 12-13 and 49
2% The Draft Law on Single Member Companies Act B.E...., s. 5
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information should be retained by the registrar and be accessible to the other
person.>®

The fact that the member is the sole member of the company is
crucial to the third person because the sole member has the absolute power in the
conduct of the company. The notification to the registrar of the change will allow all
stakeholders to acknowledge the information before engaging in any transactions with
the single member company.?’ Therefore, in my opinion, the Thai draft law has
successfully stipulated the regulations in connection with the registration of

information.

4.4.8.2 Record of Decisions by Sole Members
Since there is no general meeting in a single member company, one

of the specific provisions on single member companies under UK law is that a record
of any decisions made by the sole member should be provided to the company.?®®
This is important evidence to express the member’s internal intention to the third
person. >

It is indicated under the Thai draft law that only certain important
transactions should be approved by the member; for instance, the conduct regarding
the company’s assets valued at more than half of the total assets, the increase or
reduction of capital, conduct other than that in the ordinary course of business and the
amendment of the Articles of Association.>® This provision reflects the concern about
member’s interest in the management of the company. In fact, this conduct could also
affect the position of the creditors who are involved with the single member company.
As a result, the law should impose certain duties in the event that the member makes a
significant decision. However, there is no regulation that reflects the concern about
creditors’ rights and protections in this situation. Therefore, | would like to suggest
that the decisions made by sole member should be recorded and made accessible to

the public.

2% The Draft Law on Single Member Companies Act B.E...., s. 6
2°T |_egal and Development Research Institute of Chulalongkorn University (n 182) 44
298

CAs. 357
2% | egal and Development Research Institute of Chulalongkorn University (n 182)
124
%% The Draft Law on Single Member Companies Act B.E...., s. 21
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4.4.8.3 Contracts with Sole Members
Under UK law, apart from the ordinary course of business, the

contract between the company and its sole member shall be made in writing.*** This is
one of the few provisions under the CA 2006 which specifically relates to single
member companies. This provision is a significant mechanism to prevent the sole
member, who has absolute power, binding the company to a dishonest transaction for
his own benefit. It also reflects the concern that a sole member could easily exploit the
benefit from his single member company, which would consequently affect the total
assets of the company. Besides, this kind of contract should be made clearly in writing
so that the third person could acknowledge the rights and obligations that bound the
company. However, no similar provision existed in the draft law. Therefore, | suggest
that it would be appropriate to introduce it into the Thai draft law in order to enhance

creditors’ rights and protections in a single member company.*%?

4.4.8.4 Accounts, Reports and Audit
The mandatory disclosure of a company’s accounts and reports is

another important mechanism to secure creditors’ rights and protections. These
documents must be prepared and examined accurately as stipulated by the law.
Therefore, third parties will be able to access these documents to determine the
financial status of the company and be able to estimate the risk of engaging in
business transactions with it. Under the Thai draft law, the company has the duty to
prepare accounts containing the required information and submit an annual balance
sheet approved by the member to the registrar. These documents must be retained for
inspection by the member and registrar for a specific period. Unless otherwise
stipulated, the balance sheet shall be audited by an auditor. The company and the
directors shall be liable for the failure to comply with these duties.>*® According to the
current existing law under the Thai jurisdiction, i.e. Accounting Act B.E. 2543 s. 11
paragraph 3, there is an exemption for registered partnerships from examination by

the auditor where their capital, assets or income does not exceed the amount stipulated

WL CcAs. 231

%02 ) egal and Development Research Institute of Chulalongkorn University (n 182)
134-135

%93 The Draft Law on Single Member Companies Act B.E...., s. 23, 24, 50 and 51
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by the ministerial regulations; however there is no such exemption for limited
companies. However, directors or liquidators who make a false statement or conceal
the facts regarding the financial status of the company are held criminally liable.3**

The UK law also imposes the duty to retain accounting records for a
specific period.*® It also requires the directors to give an opinion on the accounting
records.>® The accounts and reports must be submitted to the registrar each financial
year.®” Nevertheless, considering the cost, it may not be appropriate to have external
auditors in small enterprises such as single member companies.®® Therefore, the
interesting issue on the reports and audit is that small companies shall be exempted
from some duties such as preparing a strategic report, directors’ report and
examination of the accounts by an auditor in order to reduce the difficulty in operating
a small business.*® Rather than focusing on the type of business organisation, the UK
law categorises them by turnover, balance sheet total and number of employees to
determine whether each company qualifies as a small company. It imposes different
appropriate regulations regarding the accounts, reports and audit. Therefore, single
member companies under UK law may have only simplified duties..

As can be seen from the above discussion, the creditworthiness of a
single member company is a controversial issue. On the one hand, there is an opinion
that, due to the fact that single member companies could be easily used to engage in
dishonest activities which will inevitably affect the creditors’ interest, the draft law
should contain various strict regulations in order to prevent this from happening. On
the other hand, there is also a concern that imposing excessively restrictive
regulations will make it difficult to manage the business and traders may eventually
decide not to establish single member companies under this draft law. In fact, since
each company has a very distinctive nature of business and financial status, it may not
be appropriate for every company to impose fixed regulations regarding the duties

related to financial documents. While one regulation may seem to be excessively

%% The Draft Law on Single Member Companies Act B.E...., s. 55

%05 CA's. 386-389

%8 CA 5,393

N7 CAs. 441

%98 | egal and Development Research Institute of Chulalongkorn University (n 182) 98
%09 CA Part 15 s. 380-474 and Part 16 s. 475-539
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restrictive and make it difficult to manage small companies, it may be too lenient for
larger firms. From my perspective, the criteria in determining a company’s duties
related to financial documents under UK law are interesting and should be introduced
into the Thai law for the purpose of providing an appropriate level of creditors’ rights
and protections. Instead of focusing on whether the company is a single member
company or other business organisation, the draft law should determine the duties
related to accounts, reports and audit by considering some criteria, such as turnover,
balance sheet total, number of employees or other appropriate criteria that accurately
reflect the size of the business and the risk involved in doing business with a

particular company.

4.4.9 Adjustment of Transactions

Some vulnerable transactions engaged in by the company could affect the
amount claimable by creditors. There are mechanisms to adjust the company’s
remaining assets in order to maximise the value of these transactions. Different from
imposing liability on relevant parties, these provisions aim to provide remedies for
damage, i.e. to restore the position of the company or cancel vulnerable transactions.

There are various remedies for vulnerable transactions under UK law.
Firstly, several relevant parties may file a petition to the court for an order to restore
the position or protect the interests of victims of a transaction at an undervalue with
the aim of putting the asset beyond the claim or to prejudice victim whether it occurs
before or after the commencement of the procedure.®'® Secondly, the provision
regarding transactions at an undervalue, which has the same criteria as the above rule,
or the provision regarding preferences shall be applied when a company is insolvent

or in liquidation. These mechanisms shall be applied to transactions engaged in within

319 1A Part XVI: provisions against debt avoidance, transaction defrauding creditors s.

423-425
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a specific period prior to the onset of insolvency. The court may give an order to
restore to the position before engaging in the said transaction.*"*

Under Thai law, it is simply stipulated that creditors are entitled to claim
for cancellation by the court of any transaction conducted with the intention to
prejudice creditors.®** This provision is also applicable when the company becomes
bankrupt or in the general reorganisation procedure. Any transaction engaged in
within the relevant time before or after the bankruptcy petition or with an
unreasonably small remuneration shall be presumed to be prejudicial to creditors.®
Moreover, a transfer or act by debtors during a specific period before or after the
bankruptcy petition with the intent to enable any creditor to have an advantage over
others shall be cancelled by a court order.**

Although there are some different procedures and requirements to restore
the position of the company when it has engaged in vulnerable transactions due to the
distinctive procedure of insolvency, it can be seen that the Thai law has provided
similar remedies to the UK law, i.e. the adjustment of a transaction at an undervalue
and preferences. In my view, these remedies are also appropriate for application to
enhance creditors’ rights and protections in single member companies, where the
member has engaged in dishonest transactions in order to prejudice the creditors.

Nevertheless, there is an interesting issue under the draft law, which is
that creditors of single member companies are able to exercise the right to claim for
the repayment of a debt owed to the company from the third person on behalf of
themselves which is called “exercising the debtor’s claims”.*!® This draft law simply
provides a right to creditors that seems to be much more powerful than the mechanism
under the CCC. Under the CCC, if the debtor refuses or neglects to exercise a claim in

order to prejudice creditors, creditors may exercise such a claim in their own name of

311 1A Part VI: miscellaneous provisions applying to companies which are insolvent or

in liquidation, adjustment of prior transaction, transaction at an undervalue or
preferences (s. 238 — 241)

2 ccCes. 237

%13 Thai Bankruptcy Act B.E. 2483, s. 113-114 and 90/40

314 Thai Bankruptcy Act B.E. 2483, s. 115 and 90/41

%1% The Draft Law on Single Member Companies Act B.E...., s. 22 paragraph 3
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behalf of the debtor, except for those that are purely personal to the debtor.*!® The fact
must be shown that the debtor has refused or neglected to exercise the right; for
instance, taken no or inappropriate action to enforce the repayment of the debt or let
the claim goes overdue with the intention to prejudice the creditors. Besides, there
must be consequences if there are insufficient assets to repay the debt or the creditors
are unable to claim for the full amount of the debt. However, if debtor is still able to
fulfil his obligation to the creditors, they cannot exercise this right. It is also
emphasised that the creditors cannot obtain more than what is due to them.®"’
Moreover, the defendant who owes a debt to a debtor may establish all the defences
that arose prior to the action against the creditor which he may have against the
debtor.®'® These defences are, for example, the debtor is in default of the contract, the
contract is set aside, the claim is extinguished because the debt has been paid, release
or compound of debt and the right to offset the debt.*!° Since the draft law fails to
indicate these conditions, it could be interpreted that the creditors shall exercise the
debtor’s claims even though a single member company debtor does not intend to
prejudice the creditors or there is no evidence that the ongoing business is facing
difficulties. Although this provision is advantageous to creditors, it provides them

with excessive rights and protections.

4.4.10 Restriction on Re-use of Company Names

The re-use of company names that had been in the process of insolvent
liquidation by the directors or shadow directors is also prohibited for a certain period
under UK law. This provision reflects the concern regarding a situation in which the
director allows the insolvent company to be liquidated for the purpose of evading his
obligation and then establishes a new company and operates a similar business with

similar resources, which is called the phoenix syndrome.*?° Single member companies

316cces. 233

317.cCCs. 235

38 ccCs. 236

%19 The Draft Law on Single Member Companies Act B.E...., s. 22 paragraph 3; CCC
S. 233 - 236

20 1As. 216
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tend to be small businesses which are inclined to have a high potential of failure
because of a lack of expertise. Therefore, this mechanism could play an important role
in preventing the incorporation of a new company in order to evade the debt owed to
creditors.

It has been found from this comparative study of creditors’ rights and
protections in single member companies between the Thai and UK jurisdictions that
various creditors’ rights and protections exist in both jurisdictions. Some rules are
adopted from the same concept; therefore, there are several similar provisions which
may be different in small details. Nevertheless, there are also some other distinctive
rules in the UK law, which could be further adopted into the Thai draft law in order to
encourage an effective mechanism of creditors’ rights and protection in single

member companies.
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CHAPTER 5

CONCLUSION AND RECOMMENDATIONS

5.1 Conclusion

Single member company is a type of business that is recognised under
various jurisdictions. After the incorporation, it has a separate legal entity from its
sole member. Due to the hybrid characteristic of single member companies, i.e.
consisting of sole members who limit their liability for the companies’ obligations to
not exceed their contribution; however, they have the absolute power to control the
management of the business, which concerns creditors that they will be exposed to a
higher risk of the inability to recover their debts for several reasons. The first is the
business failure of single member companies. Since single member companies are
generally owner-managed, where a sole member is responsible for all the duties in the
management of the business, there is a higher potential of lacking expertise and
stability, which could cause the business los. The second reason is that a single
member company could easily be used as a vehicle for engaging in illegitimate
activities due to the relaxed regulations; for instance, defrauding creditors or operating
an illegal business. Therefore, this leads to the controversial issue of the mechanisms
that should be provided by the company and corporate insolvency law as the default
rules for the purpose of encouraging creditors’ rights and protection in single member
companies.

The appropriate level of creditors’ rights and protections in single
member companies is the key to the success of the new draft law under Thai
jurisdiction. If the regulations in this draft law impose excessively restrictive duties on
single member companies, it will obstruct the management of the business. As a
result, sole traders will refuse to establish single member companies under this draft
law; instead, they will continue to incorporate their companies under the Civil and
Commercial Code by using nominees. On the other hand, if the draft law imposed less

restrictive rules, it could be easily used to conduct dishonest activities. Single member
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companies under this draft law would then become untrustworthy business
organisations in the view of other parties. As a result, single member companies
would become unattractive business organisations with which to engage in business
transactions.

In the UK, single member companies are explicitly recognised by the
Companies Act 2006 as being similar to other types of business organisation. The
existence of single member companies does not rely on their sole member. There are
only a few provisions that especially relate to the unique characteristics of single
member companies; for instance, quorums at meetings, record of sole member’s
decisions and a contract between the company and its sole member. Apart from these
specific provisions, single member companies in the UK are governed by the general
regulations with the necessary modification as other types of business organisations.

The mandatory disclosure of information regarding the management of
business is the significant mechanism to protect creditors’ rights under the Companies
Act 2006. Besides, it explicitly imposes the duty on the directors to consider the
interests of creditors in the event of insolvency. Parallel to the Insolvency Act 1986, it
imposes liabilities against directors on the grounds of fraudulent and wrongful trading
to make a contribution to the company’s assets. Another approach under this Act is
the adjustment of the transaction at an undervalue and preferences, when the court
shall make an order to restore the position of the company. The significant
consequence of these mechanisms under the Insolvency Act 1986 is that the amount
enforceable by the creditors for the repayment of the debt from the company will
increase. Moreover, there is also a restriction on re-use of company names under this
law in order to prevent a situation in which a new company is established in order to
evade an obligation of the former insolvent company. Finally, in the event that a
company is set up as a sham for fraudulent conduct, the court may have discretion to
apply the piercing of corporate veil principle for the sake of justice. It may be
concluded that, even though there are only a few provisions that specifically relate to
single member companies, the general mechanisms that appear in the Companies Act
2006, the Insolvency Act 1986 and the Company Directors Disqualification Act 1986

have already provided sufficient rights and protections to creditors.
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Under the Thai jurisdiction, there is currently an attempt to recognise
single member companies under a separate law, i.e. the Draft Law on Single Member
Companies Act B.E... under which the existence of a company seems to rely on its
sole member. There are special provisions regarding the qualifications of the sole
member and director. Similar to the concept in the Civil and Commercial Code, there
are regulations in connection with capital maintenance and the mandatory disclosure
of information regarding the management of single member companies. Apart from
this draft law, the general provisions appear in the Civil and Commercial Code and
the Bankruptcy Act B.E. 2483; for example, the cancellation of fraudulent acts and
transfers or acts with the intent to enable any creditor to have an advantage over other
creditors shall be attributed to the dishonest conduct of single member companies in
order to protect the creditors’ rights.

I found several issues that are relevant to creditors’ rights and protection
in single member companies in this study. Firstly, while UK law does not impose any
restriction on members’ qualifications, the Thai draft law focuses on this issue by
stipulating several qualifications. However, some of these restrictions, i.e. the
prohibition on juristic persons to establish a single member company and the
prohibition on establishing several single member companies by a sole person seem to
be quite restrictive. Nevertheless, since there is a strong bond between single member
companies and its sole members, it seems to be appropriate to restrict the transfer of
single member companies to a new trader. Secondly, | found that both jurisdictions
place importance on the directors’ qualifications; however, UK law has gone beyond
Thai law and imposed a specific duty on directors to consider the creditors’ interests,
such as the provisions on wrongful and fraudulent trading. Moreover, it appears that
the principle of the disregard of a corporate entity is used much more explicitly in the
UK than in the Thai jurisdiction. Considering to the issue of contribution of capital,
the restriction on the contribution by labour under Thai law seems to be inappropriate
with current business trend. Notwithstanding, the issues of capital maintenance and
the adjustment of transactions, both jurisdictions have stipulated a law that has a
similar function to protect creditors. Another issue is related to the mandatory
disclosure rules; both jurisdictions impose the duty on single member companies to

register or submit important information to the registrar. However, the UK law has
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provided interesting duties, specifically for single member companies, which are to
record the decisions of the sole member and make a contract between the company
and its sole member in writing. Besides, the duties regarded accounts, reports and
audit shall be determined by the size of the company. Finally, the restriction on re-use
of company names is another UK mechanism that does not exist in the Thai
jurisdiction.

From my perspective, the Draft Law on Single member Company B.E...
Act should stipulate provisions that are consistent with the general rules that exist in
the Civil and Commercial Code in order to harmonise the regulations imposed on
each type of business organisations under Thai law. Nevertheless, when considering
the hybrid characteristic of single member companies, some traditional regulations
under the Civil and Commercial Code may be exempted in order to facilitate this kind
of business, while some new mechanisms should also be imposed in order to provide
the appropriate level of creditors’ rights and protections. | found from the study that
the mechanisms of mandatory disclosure of information and the imposition of both
civil and criminal liabilities on the relevant persons are significant approaches to
provide creditors with rights and protections and to encourage the success of single

member companies under this draft law.

5.2 Recommendations

I would like to recommend the addition of the following regulations to the
Draft Law on Single member Companies B.E... in order to promote creditors’ rights

and protections in single member companies;

1. There should be a regulation that the decisions made by sole members
of single member companies must be made in writing. Parallel to the
procedure for multi-member companies to pass a resolution in the
general meeting, the expression of an intention by sole members in
single member companies should be made in the form of writing for

the purpose of disclosure to the public. Therefore, the creditors will be
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able to access the information of single member companies and assess

the risk before engaging in transactions with them.

One of specific regulations that should be enacted in the draft law is
that the contract between the company and the sole member must be
made in writing. There is concern that sole members could dishonestly
enter into a contract with their single member company that contains
unfair conditions; for instance, that the single member company should
pay a consideration that is higher than in the ordinary course of
business or that the single member company should suffer from any
liabilities or duties. The consequence of these conditions is that the
wealth will be transferred from the single member company to the sole
member. The interests of the company will be exploited, which will

eventually affect the interests of the company’s creditors.

The duties regarding the preparation of the company’s accounts and
reports should be determined by the size of the single member
company. Similar to UK law, the size of the company could be
determined by the turnover, balance sheet total and number of
employees. Based on the idea that small enterprises will generally have
less effect on other stakeholders than large ones, the companies that
qualify as small companies shall be exempted from certain duties that
make it unnecessarily difficult to manage the business; for instance, the
duty to have the balance sheet examined by auditors. Imposing fixed
duties regarding the preparation of financial documents may not be

appropriate for every single member company.

Specific duties concerning the interests of the creditors in the event of
insolvency should be imposed on directors who are responsible for the
management of the business. They shall be liable to make a

contribution to the company for their fraudulent or wrongful trading.
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The consequence of these liabilities is that the amount enforceable in

the total company’s assets will increase.

There should be a restriction on re-use of the company names in order
to avoid the phoenix syndrome so that companies may not go into
insolvent liquidation for the purpose of evading their legal obligation

to the creditors.
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‘the Strategy Plan of The Office of Small and Medium Enterprise Promotion no. 3
B.E. 2555 — 2559’ (2011))

Wy Wudey, malneldeauiunan Piercing the Corporate Veil 93450, 315a13fa8/s35y

USvien] <http://elib.coj.go.th/Article/50_8_3.pdf> FuduiiloTuil 18 wguaiau 2560

(Pichai Ponpai, Whether Thai Court Recognises the Principle of Piercing the
Corporate Veil? Parithas Court of Justice Journal <http://elib.coj.go.th/Article/50
_8 3.pdf> accessed 18 May 2017)
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APPENDIX A
The Draft Law on Single Member Companies B.E.... Act
(Approved by the Council of Ministers on January 24, 2017)
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