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ABSTRACT

Sex crime is heinous crime. It undermines public order as its commission
reflects cruel intention of the wrongdoer who atypically lacks self-restraint and
morals. The incident is intolerable when the victim is an innocent child whose
physical, emotional and mental development would be affected adversely by the
criminal act. This will have an impact upon the child’s behavior in the long run.

Pedophilia is considered a mental disorder. Pedophilic patients typically
desire or fantasize an engagement of sexual activity with children who are generally
age 13 years on average or younger. The arousal condition could simply be the
visual, closeness or touch of a child even if the child has not been fully developed
physically. Pedophiles would find children sexually attractive and think of children as

a “sexual object”.

In Thailand, sex crime committed by a pedophile against children is
punishable under the Criminal Code the same way as that punishable to non-
pedophilic offenders. Proceeding-wise, the determination of guilt does not require
consideration of whether the wrongdoer is in a pedophilic condition. It is also difficult
to determine whether a person has a pedophilic condition by judging from the
appearance alone as the symptom usually demonstrates only when the person is

within close sight, proximity or have physical touch with children.
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(@)

This study demonstrates the inherent problem in determining the
scope of criminal liability of sex offenders with pedophilic condition in Thailand.
Pedophilic condition is a mental disorder which makes sex offenders with such a
condition different from other type of psychiatric patients. The author explores the
scope of criminal liability for pedophilic offenders established under foreign law, as
well as specific legal measures which aim at safeguarding the society from the wrong
done by pedophilic offenders. Certain guidelines are proposed in order to outline
appropriate scope of criminal liability and specific measures that could be

implemented in Thailand in the future.

Keywords: pedophilia, sexual disorder, criminal liability
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' Brown, S. (2005) Treating Sex Offenders: An Introduction to Sex Offender

Treatment Programmes. Devon: Willan Publishing. p. 3.

? Lowenstein, F, L, Dr. (1998) Paedophilia: The Sexual Abuse of Children, Its

Occurrence, Diagnosis & Treatment. 1st edn. Great Britain: Able Publishing. p 25.
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1w 143 Determining the seriousness of an offence
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(1) In considering the seriousness of any offence, the court must consider the
offender’s culpability in committing the offence and any harm which the offence
caused, was intended to cause or might foreseeably have caused.

> Sexual offence Act 2003 section 5 : Rape of a child under 13

(1) A person commits an offence if—

(a) he intentionally penetrates the vagina, anus or mouth of another
person

with his penis, and

(b) the other person is under 13.

(2) A person guilty of an offence under this section is liable, on conviction on

indictment, to imprisonment for life.

® Sexual offence Act 2003 section 78 : Sexual

For the purposes of this Part (except section 71), penetration, touching or any

other activity is sexual if a reasonable person would consider that—
(a) whatever its circumstances or any person’s purpose in relation to

it, it
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is because of its nature sexual, or
(b) because of its nature it may be sexual and because of its circumstances
or the purpose of any person in relation to it (or both) it is sexual.
" Sexual offence Act 2003 section 7 : Sexual assault of a child under 13
(1) A person commits an offence if—
(a) he intentionally touches another person,
(b) the touching is sexual, and
(c) the other person is under 13.
(2) A person guilty of an offence under this section is liable—
(a) on summary conviction, to imprisonment for a term not

exceeding 6 months or a fine not exceeding the statutory maximum or both;

Ref. code: 25605701031543POI



a5

[

AnsyyiAnuRagutfenseylulaedianuinasdudagniilofisianieves

L4 o 4! U o 8 = U U g =
HONNTEYIN FINTHUAEANLINTY 79(8)  1uN809 NMTHUAENIINNBAINTIUNA SIUDIAT
duianmvdnladiunivessninme viemeinglaq wazaunsodulaniuingla wu n1sg

i%
v v LY

laneuensnsneriwderiiieaussninulas Snvisdendunsdudaignnssiilaeiianun

Tunane
1951 8 mavilindenisingaliigfioniengdindt 13 VvinAanssumane 1e
Jeyel il
(1) ;ﬂﬂﬂisﬁwmmﬁmgmﬁ ol
(@ 1anuiges nszdu vievaniulvidudendrsinAanssumanalae
Us1AINANUE UL oY

(b) Anssutudufanssuiiidnumsmane
(0) n3gvhwioyaraiongsndy 13 I
(2) fnsevhilenafinmusnasil dnnsnsriiy
(a) \WWunisaenldiiedslag Wrlulunnsndn vdeeferzinandgves

(b) WWunsaenldeieizmavevesdgnnssyindilUludesinvesyrradu
AnsyyinAuRaneldsulnyasanliinuiinnaaondin

(3) MsnsEiAURANUNINTIE wenmilean (2) Ansevindedlasulny fedl

(a) NIAIHANINIAWALINITN Hnseihaureadeslasulnedian Tdifu 6

wau viseusulifunIMngrunenmun BIeneIIiausu

(b) on conviction on indictment, to imprisonment for a term not
exceeding 14 years.
Sexual offence Act 2003 section 79 Part 1: general interpretation
(8) Touching includes touching—
(a) with any part of the body,
(b) with anything else,
(c) through anything,

and in particular includes touching amounting to penetration.
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? Sexual offences Act 2003 section 8 : Causing or inciting a child under 13 to
engage in sexual activity
(1) A person commits an offence if—
(a) he intentionally causes or incites another person (B) to engage in
an
activity,
(b) the activity is sexual, and
(c) B is under 13.
(2) A person guilty of an offence under this section, if the activity
caused or incited
involved—
(a) penetration of B’s anus or vagina,
(b) penetration of B’s mouth with a person’s penis,

(c) penetration of a person’s anus or vagina with a part of B’s body

or by
B with anything else, or
(d) penetration of a person’s mouth with B’s penis,
is liable, on conviction on indictment, to imprisonment for life.
(3) Unless subsection (2) applies, a person guilty of an offence under
this section

is liable—
(a) on summary conviction, to imprisonment for a term not
exceeding 6 months or to a fine not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for a term not

exceeding 14 years.
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"% Sexual offences Act 2003 section 9: Sexual activity with a child
(1) A person aged 18 or over (A) commits an offence if—
(a) he intentionally touches another person (B),
(b) the touching is sexual, and
(c) either—
(i) Bis under 16 and A does not reasonably believe that B is 16
or over, or
(i) B is under 13.
" Sexual offences Act 2003 section 10: Causing or inciting a child to engage in
sexual activity
(1) A person aged 18 or over (A) commits an offence if—
(a) he intentionally causes or incites another person (B) to engage in
an activity,

(b) the activity is sexual, and
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(c) either—
(i) B is under 16 and A does not reasonably believe that B is 16 or
over, or
(i) B is under 13.

% Sexual offences Act 2003 section 11 : Engaging in sexual activity in the
presence of a child
(1) A person aged 18 or over (A) commits an offence if—
(a) he intentionally engages in an activity,
(b) the activity is sexual,

() for the purpose of obtaining sexual gratification, he engages in

(i) when another person (B) is present or is in a place from which
A can be observed, and

(i) knowing or believing that B is aware, or intending that B should
be aware, that he is engaging in it, and

(d) either—
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(i) B is under 16 and A does not reasonably believe that B is 16 or
over, or
(i) B is under 13.
" Sexual offences Act 2003 section 12 : Causing a child to watch a sexual act
(1) A person aged 18 or over (A) commits an offence if—

(a) for the purpose of obtaining sexual gratification, he intentionally
causes another person (B) to watch a third person engaging in an activity, or to look
at an image of any person engaging in an activity,

(b) the activity is sexual, and

(c) either—

(i) B is under 16 and A does not reasonably believe that B is 16 or
over, or

(i) B is under 13.

Ref. code: 25605701031543POI



50

nsNyARaDTIYRTLe 18 Unsou1nndn nserinistagasla LienunIaLaumis
% = o - P i 1 de o= v vy - v
AgauIIEnuAney 16 Unseninitldindladnululan wnuaraguulanuniels
doansiunndinanegistesdansanouniwaziiinauiaznseyiinisly “grumnuiiag

a v 9 [ [y =3 ay v = A [ o a £ 4
LAYV IMQWQSHULﬂﬂIUL’JaWWIW‘WU ©38luloNFUNENAY N1INTEAURANYLA

(%
LY wa 1 a

=1 1y X vy o Y A v 2 v A 14
UVIUﬂJﬂJ@u%%I@Jﬂ@'}qLﬂﬂﬂu%']ﬂuﬂﬂa%uu&lLV@!@Uﬂ?iL%@I@?WL@ﬂQuu@WQ 16 UnIau1INNN

A

[

wesddesnisiinasounay nsdiiyaraiiludlngldviinisfadeduiinlag
F0an19 919 Nsanun1saelnsdny wiensindedearsnisdumeside wazldsuaiiy

Tindannnnuazenudelasuinbiyaragiuauisatanuiubnauding1aiionssiinis

]
| al

Tu “gruanuRafiifeates”  Audnguu nszuInnsveInIsnseyineufisslunuiuing

[ <

AelAnn1snseviinealidnyuzievmanaiilaime Wy nsdinyanag Tuagiuiin

I (Y

}
Aeafumansgimanaiiundesmahdednauiudeldmutuvonisdsgunmiliidnuas
swsveshlnaviontanunsets 09l msfiyanadifudosnisiinzauliiinedivio
wudnaudulnetadgriuiiou navulinanendsnmsed sundoudniiionisnseshnisms
wwet WJusiy

11M57 17 Mshewnialuanudslalaedvau : NN5NSEYINNINTTUNIUNARU

" Sexual offences Act 2003 section 15: Meeting a child following sexual
grooming etc.
(1) A person aged 18 or over (A) commits an offence if—

(a) having met or communicated with another person (B) on at least

two earlier occasions, he—

(i) intentionally meets B, or

(i) travels with the intention of meeting B in any part of the
world,

(b) at the time, he intends to do anything to or in respect of B,
during or after the meeting and in any part of the world, which if done will involve
the commission by A of a relevant offence,

(c) B'is under 16, and

(d) A does not reasonably believe that B is 16 or over.
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** Sexual offences Act 2003 section 17 : Abuse of position of trust: causing or
inciting a child to engage in sexual activity
(1) A person aged 18 or over (A) commits an offence if—
(a) he intentionally causes or incites another person (B) to engage in
an activity,
(b) the activity is sexual,
(c) Ais in a position of trust in relation to B,
(d) where subsection (2) applies, A knows or could reasonably be
expected to know of the circumstances by virtue of which he is in a position of
trust in relation to B, and
(e) either—
(i) B is under 18 and A does not reasonably believe that B is 18 or
over, or

(i) B is under 13.
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*® Sexual offences Act 2003 section 18 : Abuse of position of trust: sexual
activity in the presence of a child
(1) A person aged 18 or over (A) commits an offence if—
(a) he intentionally engages in an activity,
(b) the activity is sexual,

() for the purpose of obtaining sexual gratification, he engages in

(i) when another person (B) is present or is in a place from which
A can be observed, and
(i) knowing or believing that B is aware, or intending that B should
be aware, that he is engaging in it,
(d) A'is in a position of trust in relation to B,
(e) where subsection (2) applies, A knows or could reasonably be
expected to know of the circumstances by virtue of which he is in a position of

trust in relation to B, and
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(f) either—

(i) B is under 18 and A does not reasonably believe that B is 18 or
over, or

(i) B is under 13.

'’ Sexual offences Act 2003 section 19 : Abuse of position of trust: causing a
child to watch a sexual act
(1) A person aged 18 or over (A) commits an offence if—

(a) for the purpose of obtaining sexual gratification, he intentionally
causes another person (B) to watch a third person engaging in an activity, or to look
at an image of any person engaging in an activity,

(b) the activity is sexual,
(c) Ais in a position of trust in relation to B,
(d) where subsection (2) applies, A knows or could reasonably be
expected to know of the circumstances by virtue of which he is in a position of
trust in relation to B, and

(e) either—
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(i) B is under 18 and A does not reasonably believe that B is 18 or
over, or
(i) B is under 13.
*® Sexual offences Act 2003 section 25 : Sexual activity with a child family
member
(1) A person (A) commits an offence if—
(a) he intentionally touches another person (B),
(b) the touching is sexual,
(c) the relation of A to B is within section 27,
(d) A knows or could reasonably be expected to know that his
relation to B is of a description falling within that section, and
(e) either—
(i) B is under 18 and A does not reasonably believe that B is 18 or
over, or

(i) B is under 13.

Ref. code: 25605701031543POI



55

(1) guwyaradulvinseyinewansinensdula vseaygynlinunseinnig
UM TFUN A
2) msdudatudunsduialaefionulunang

(3) yarassnandguzanuduiusidugAtuynraduiy

(4) ypraRanavselivnsunlssitnuiguzauduiusidugfduyanadu

>

317

(5) Tunsalv1enu

yaraduluiiangfndt 18 U wazynaaagnszvinlifivgduasiiainyanatuy

]

[

a gj ! IS dy G} tﬂl gj a (I) ! IS 19
fiongsiaue 18 U 3ulU vioyaraduluiiangsiind 13 ¥

wanannisnsziaslianenniidunisnszvideinnisnisnmswdunis
nsvvimailiasisnmevenineds Tullagiu anaudnndmamalulagvinlinisnszin

ANURAMINARBLANTIANMAINTATE tadin1sAnAUNISYIdRaunenlaeldianidusnans

Y]

= Y [ val va a = o A <
sdﬂiu‘{j"i]f\!UUﬂQﬂiﬂEJ?JENUiSLVIﬂ@QﬂE]HvLﬂMﬂ'ﬁ UEUAAINUNALNYINUADANUALANLLNDDNIN

'
[ a [y

deaungng lneUssmasenguiinguunendyaRniuinduiielivdealun 1¥edn The

" Sexual offences Act 2003 section 26 : Inciting a child family member to
engage in sexual activity
(1) A person (A) commits an offence if—
(a) he intentionally incites another person (B) to touch, or allow
himself to be touched by, A,
(b) the touching is sexual,
(c) the relation of A to B is within section 27,
(d) A knows or could reasonably be expected to know that his
relation to B
is of a description falling within that section, and
(e) either—
(i) B is under 18 and A does not reasonably believe that B is 18 or
over, or

(i) B is under 13.
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* Del.C. § 4205A : Additional penalty for serious sex offenders or pedophile
offenders

(a) Notwithstanding any provision of this chapter or any other laws to
the contrary, a defendant convicted of any crime set forth in § 771(a)2), § 772, §
773,8 776,8 777, § 7T77A, § 778(1) or (2) of this title shall be sentenced to not less
than 25 years up to life imprisonment to be served at Level V if:

(1) The defendant has previously been convicted or adjudicated
delinquent of any sex offense set forth in this title and classified as a class A or B
felony, or any similar offense under the laws of another state, the United States or
any territory thereof; or

(2) The victim of the instant offense is a child less than 14 years of

age.
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* Del.C. 5 771: Rape in the third degree; class B felony

(a) A person is guilty of rape in the third degree when the person:

(1) Intentionally engages in sexual intercourse with another person,
and the victim has not reached that victim’s sixteenth birthday and the person is at
least 10 years older than the victim, or the victim has not yet reached that victim’s
fourteenth birthday and the person has reached that person’s nineteenth birthday
and is not otherwise subject to prosecution pursuant to § 772 or § 773 of this title;
or

(2) Intentionally engages in sexual penetration with another person
under any of the following circumstances:

a. The sexual penetration occurs without the victim's consent
and during the commission of the crime, or during the immediate flight from the
crime, or during an attempt to prevent the reporting of the crime, the person causes
physical injury or serious mental or emotional injury to the victim; or

b. The victim has not reached that victim’s sixteenth birthday
and during the commission of the crime, or during the immediate flight from the
crime, or during an attempt to prevent the reporting of the crime, the person causes

physical injury or serious mental or emotional injury to the victim.
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® Del.C. § 772: Rape in the second degree; class B felony

(a) A person is guilty of rape in the second degree when the person:
(1) Intentionally engages in sexual intercourse with another person,
and the intercourse occurs without the victim's
consent; or
(2) Intentionally engages in sexual penetration with another person
under any of the following circumstances:

a. The sexual penetration occurs without the victim's consent and
during the commission of the crime, or during the immediate flight following the
commission of the crime, or during an attempt to prevent the reporting of the crime,
the person causes serious physical injury to the victim; or

b. The sexual penetration occurs without the victim's consent, and
was facilitated by or occurred during the course of the commission or attempted
commission of:

1. Any felony; or
2. Any of the following misdemeanors: reckless endangering in
the second degree; assault in the third degree; terroristic threatening; unlawfully
administering drugs; unlawful imprisonment in the second degree; coercion or
criminal trespass in the first, second or third degree; or
c. The victim has not yet reached that victim’s sixteenth birthday
and during the commission of the crime, or during the immediate flight from the
crime, or during an attempt to prevent the reporting of the crime, the person causes
serious physical injury to the victim; or
d. The sexual penetration occurs without the victim's consent and
during the commission of the crime, or during the immediate flight from the crime, or
during an attempt to prevent the reporting of the crime, the person displays what
appears to be a deadly weapon or represents by word or conduct that the person is

in possession or control of a deadly weapon or dangerous instrument; or
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e. The victim has not yet reached that victim’s sixteenth birthday
and during the commission of the crime, or during the immediate flight from the
crime, or during an attempt to prevent the reporting of the crime, the person
displays what appears to be a deadly weapon or represents by word or conduct that
the person is in possession or control of a deadly weapon or dangerous instrument;
or

f. The sexual penetration occurs without the victim's consent, and
a principal-accomplice relationship within the meaning set forth in § 271 of this title
existed between the defendant and another person or persons with respect to the
commission of the crime; or

g. The victim has not yet reached that victim’s twelfth birthday,
and the defendant has reached that defendant’s eighteenth birthday.
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* Del.C. § 773; Rape in the first degree; class A felony

(a) A person is guilty of rape in the first degree when the person
intentionally engages in sexual intercourse with another person and any of the
following circumstances exist:

(1) The sexual intercourse occurs without the victim's consent and
during the commission of the crime, or during the immediate flight following the
commission of the crime, or during an attempt to prevent the reporting of the crime,
the person causes physical injury or serious mental or emotional injury to the victim;
or

(2) The sexual intercourse occurs without the victim's consent and
it was facilitated by or occurred during the course of the commission or attempted
commission of:

a. Any felony; or

b. Any of the following misdemeanors: reckless endangering in
the second degree; assault in the third degree; terroristic threatening; unlawfully
administering drugs; unlawful imprisonment in the second degree; coercion; or
criminal trespass in the first, second or third degree; or

(3) In the course of the commission of rape in the second, third or

fourth degree, or while in the immediate flight therefrom, the defendant displayed
what appeared to be a deadly weapon or represents by word or conduct that the
person is in possession or control of a deadly weapon or dangerous instrument; or

(4) The sexual intercourse occurs without the victim's consent, and
a principal-accomplice relationship within the meaning set forth in § 271 of this title
existed between the defendant and another person or persons with respect to the

commission of the crime; or
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(5) The victim has not yet reached that victim’s twelfth birthday,
and the defendant has reached that defendant’s eighteenth birthday.

Notwithstanding any law to the contrary, a person convicted of
rape in the first degree shall be sentenced to life imprisonment without benefit of
probation, parole or any other reduction if:

(1) The victim had not yet reached that victim’s sixteenth
birthday at the time of the offense and the person inflicts serious physical injury on
the victim; or

(2) The person intentionally causes serious and prolonged
disfigurement to the victim permanently, or intentionally destroys, amputates or
permanently disables a member or organ of the victim's body; or

(3) The person is convicted of rape against 3 or more separate
victims; or

(4) The person has previously been convicted of unlawful
sexual intercourse in the first degree, rape in the second degree or rape in the first
degree, or any equivalent offense under the laws of this State, any other state or the
United States.
> Del.C. § 776 : Continuous sexual abuse of a child; class B felony

(@) A person is guilty of continuous sexual abuse of a child when,
either residing in the same home with the minor child or having recurring access to

the child, the person intentionally engages in 3 or more acts of sexual conduct with
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a child under the age of 18 years of age over a period of time, not less than 3
months in duration.

(b) Sexual conduct under this section is defined as any of those
criminal sexual acts defined under § 768, § 769, § 770, §771, § 772, § 773, TT7A, §
778, 8§ 778A or § 1108 of this title.

* Del.C.§ 777 : Dangerous crime against a child, definitions, sentences

(a) A “dangerous crime against a child” means any criminal sexual
conduct against a minor under the age of 14 years as defined in §§ 770-773, § 777A,
§§ 778 through 778A, or §§ 1108 through 1112B of this title. For purposes of this
section only, and § 762(a) of this title to the contrary notwithstanding, the defendant
may use as an affirmative defense that the defendant believed that the victim of the
crime was over the age of 16 years of age.

(b) Except as otherwise provided in this title, a person who is at least
18 years of age, or who has been tried as an adult and who is convicted of a

dangerous crime against a child as defined in subsection (a) of this section, shall be
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guilty of a class B felony. For a second offense under this section, the Court shall
impose a mandatory sentence of life imprisonment.

(c) A person sentence pursuant to this section shall not be eligible for
suspension of sentence, probation, pardon or release from confinement on any basis

until the sentence imposed by the Court has been served.
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” Del.C. § T77A : Sex offender unlawful sexual conduct against a child

(a) A sex offender who knowingly commits any sexual offense against
a child is guilty of sex offender unlawful sexual conduct against a child.

(b) For purposes of this section, “sex offender” means as defined in §
4121 of this title.

(c) For purposes of this section, the term “sexual offense” shall mean
any offense designated as a sexual offense by § 761(h) of this title.

(d) For purposes of this section, “child” means any individual who has
not reached that child’s eighteenth birthday.

If the underlying sexual offense involves an offense defined by §§
1108 through 1112B of this title, “child” also means any individual who is intended
by the defendant to appear to be 14 years of age or less. A sex offender who
knowingly possesses any material prohibited by § 1111 of this title is committing an
offense against a child for purposes of this section.

(e) Sex offender unlawful sexual conduct against a child shall be
punished as follows:

(1) If the underlying sexual offense is a misdemeanor, the crime of

sex offender unlawful sexual conduct against a child

shall be a class G felony except where the child against whom a

sexual offense is committed is a child younger than 12
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years of age in which case the crime of sex offender unlawful sexual
conduct against a child shall be a class C felony;

(2) If the underlying sexual offense is a class C, D, E, F, or G felony,
the crime of sex offender unlawful sexual conduct against a child shall be a felony 1
grade higher than the underlying offense except where the child against whom a
sexual offense is committed is a child younger than 12 years of age in which case the
crime of sex offender unlawful sexual conduct against a child shall be a class B
felony;

(3) If the underlying sexual offense is a misdemeanor and the
victim is under 18 years of age and has a cognitive disability, the crime of sex
offender unlawful sexual conduct against a child shall be a class C felony;

(4) If the underlying sexual offense is a class C, D, E, F, or G felony
and the victim is under 18 years of age and has a cognitive disability, the crime of sex
offender unlawful sexual conduct against a child shall be a class B felony;

(5) If the underlying sexual offense is a class A or B felony, the
crime of sex offender unlawful sexual conduct against a child shall be the same
grade as the underlying offense, and the minimum sentence of imprisonment

required for the underlying offense shall be doubled.
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“ DelC. § 778 : Sexual abuse of a child by a person in a position of trust,
authority or supervision in the first degree; penalties

A person is guilty of sexual abuse of a child by a person in a position
of trust, authority or supervision in the first degree when the person:

(1) Intentionally engages in sexual intercourse with a child who has not
yet reached that child’s own sixteenth birthday and the person stands in a position
of trust, authority or supervision over the child, or is an invitee or designee of a
person who stands in a position of trust, authority or supervision over the child.

(2) Intentionally engages in sexual penetration with a child who has
not yet reached that child’s own sixteenth birthday and the person stands in a
position of trust, authority or supervision over the child, or is an invitee or designee

of a person who stands in a position of trust, authority or supervision over the child.
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(3) Intentionally engages in sexual intercourse or sexual penetration
with a child who has reached that child’s own sixteenth birthday but has not yet
reached that child’s own eighteenth birthday when the person is at least 4 years
older than the child and the person stands in a position of trust, authority or
supervision over the child, or is an invitee or designee of a person who stands in a
position of trust, authority or supervision over the child.

(4) Intentionally engages in sexual intercourse or sexual penetration
with a child and the victim has reached that child’s own sixteenth birthday but has
not yet reached that child’s own eighteenth birthday and the person stands in a
position of trust, authority or supervision over the child, or is an invitee or designee
of a person who stands in a position of trust, authority or supervision over the child.

(5) Engages in an act of sexual extortion, as defined in § 774 of this
title, against a child who has not yet reached that child’s own sixteenth birthday and
the person stands in a position of trust, authority or supervision over the child, or is
an invitee or designee of a person who stands in a position of trust, authority or
supervision over the child.

(6) a. 1. Sexual abuse of a child by a person in a position of trust,
authority or supervision in the first degree as set forth in paragraph (1) of this section
is a class A felony.

2. Notwithstanding any law to the contrary, a person convicted
of sexual abuse of a child by a person in a position of trust, authority or supervision
in the first degree as set forth in this paragraph (6) shall be sentenced to life
imprisonment without benefit of probation, parole or any other reduction if:

A. At the time of the offense the person inflicts serious
physical injury on the victim; or

B. The person intentionally causes serious and prolonged
disfisurement to the victim permanently, or intentionally destroys, amputates or

permanently disables a member or organ of the victim's body; or
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C. The person is convicted of sexual abuse of a child by a person in a
position of trust, authority or supervision in the first degree as set forth in this
paragraph (6) against 3 or more separate victims; or

D. The person has previously been convicted of sexual abuse of a
child by a person in a position of trust, authority or supervision in the first degree,
unlawful sexual intercourse in the first degree, rape in the second degree or rape
in the first degree, or any equivalent offense under the laws of this State, any other
state or the United States.

b. Sexual abuse of a child by a person in a position of trust, authority
or supervision in the first degree as set forth in paragraph (2) of this section is a class
B felony. Notwithstanding any provision of this title to the contrary, the minimum
sentence for a person convicted of sexual abuse of a child by a person in a position
of trust, authority or supervision in the first degree as set forth in paragraph (2) of this
section shall be 10 years at Level V.

c. Sexual abuse of a child by a person in a position of trust, authority
or supervision in the first degree as set forth in paragraph (3) of this section is a class
B felony.

d. Sexual abuse of a child by a person in a position of trust, authority
or supervision in the first degree as set forth in paragraph (4) of this section is a class
C felony.

e. Sexual abuse of a child by a person in a position of trust, authority
or supervision in the first degree as set forth in paragraph (5) of this section is a class

D felony.
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* Del.C. § 1108: Sexual exploitation of a child; class B felony

A person is guilty of sexual exploitation of a child when:

(1) The person knowingly, photographs or films a child engaging in a
prohibited sexual act or in the simulation of such an act, or otherwise knowingly
creates a visual depiction of a child engaging in a prohibited sexual act or in the
simulation of such an act; or

(2) The person knowingly, finances or produces any motion picture,
video or other visual depiction of a child engaging in a prohibited sexual act or in the
simulation of such an act; or

(3) The person knowingly publishes or makes available for public
distribution or sale by any means, including but not limited to computer, any book,
magazine, periodical, pamphlet, photograph, Internet site or web page which depicts
a child engaging in a prohibited sexual act or in the simulation of such an act, or
knowingly publishes or makes available for public distribution or sale by any means,
including computer, any other visual depiction of a child engaging in a prohibited

sexual act or in the simulation of such an act; or
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(4) The person permits, causes, promotes, facilitates, finances,
produces or otherwise advances an exhibition, display or performances of a child
engaging in a prohibited sexual act or the simulation of such an act.

Sexual exploitation of a child is a class B felony.

“ Del.C. § 1112B: Promoting sexual solicitation of a child

(a) A person is guilty of promoting sexual solicitation of a child if the
person, being 18 years of age or older, intentionally

or knowingly:

(1) Promotes, entices, offers, encourages, solicits or otherwise
attempts to cause any child to engage in a prohibited sexual act; or

(2) Uses a computer, cellular telephone, or other electronic device
to communicate with another person to solicit, request, command, importune,
entice, encourage or otherwise attempt to cause that person to engage in a
prohibited sexual act with a child.

(b) For purposes of this section, “child” means:

(1) An individual who is younger than 18 years of age; or
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(2) An individual who represents himself or herself to be younger
than 18 years of age; or

(3) An individual whom the person committing the offense
believes to be younger than 18 years of age.

* United States Code Title 18 : Crimes and Criminal Procedure Section 17:
Insanity defense
(@) AFFIRMATIVE DEFENSE.—It is an affirmative defense to a

prosecution under any Federal statute that, at the time of the commission of the
acts constituting the offense, the defendant, as a result of a severe mental disease or
defect, was unable to appreciate the nature and quality or the wrongfulness of his
acts. Mental disease or defect does not otherwise constitute a defense.
(b) BURDEN OF PROOF.—The defendant has the burden of proving the defense of

insanity by clear and convincing evidence.
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* Model Penal Code (version 2017) § 7.07. Sentencing Proceedings;

Presentence Investigation and Report.

Ref. code: 25605701031543POI



84

InegnszyhenuRandulsalasiinioinduiiiymmnde Ussananuraung
Mane Fagnszvhanuiindinsdesdaiusuiialunisergiuazlisnaendenedlusoves
a a v A [ [ Yo = a o V1 [ &
Inaddald eennidunisnseinlaeidrdndaveulunisnsesi lagdinisnseinvesnudy
N3NV YOUMENINNNGUNIBUALNIAFSTIN WARnTEyillaunsanIuANAINReIN1S
manArasnuedld JasdianseyimnuRasemnaingrunalininuduases uieddlsia e
A v o a = a o a - 45 9 »
o7 nszyiauialayviniedn aunguanevesansgeling uni 18 wnsy 4244 14

a o = o L7 o a < ! Y 2 o

Aadduvlunisideulnwitangnseyianuraidunisdsluiunaniuanisddaiy
uANEIINISaRTIsTINANIgIANEnswiauEamananiduyaraund Wiesnuiuidnlse
Innseauiaunfnisnels lnegnsgvininagdesgnaudililuaniuiidenaiiauniiagiu
Inyaufininy lngnannisadnegnszianuraniananiiauraunfnanaivan
o o 46
dfgy 4 YNy Ao

1L dnspiidamanaduiiewinainanuiauninianaianuunnd19ain

AnsgyinRANIamea

£
=

2. MsUszneuawINTsHilavgdullewnnANURAUNRN N

* United States Code Title 18 : Crimes and Criminal Procedure Section 4244 :

Hospitalization of a convicted person suffering from mental disease or defect
(@) MOTION TO DETERMINE PRESENT MENTAL CONDITION OF

CONVICTED DEFENDANT.—A defendant found guilty of an offense, or the attorney for
the Government, may, within ten days after the defendant is found guilty, and prior
to the time the defendant is sentenced, file a motion for a hearing on the present
mental condition of the defendant if the motion is supported by substantial
information indicating that the defendant may presently be suffering from a mental
disease or defect for the treatment of which he is in need of custody for care or
treatment in a suitable facility. The court shall grant the motion, or at any time prior
to the sentencing of the defendant shall order such a hearing on its own motion, if it
is of the opinion that there is reasonable cause to believe that the defendant may
presently be suffering from a mental disease or defect for the treatment of which he
is in need of custody for care or treatment in a suitable facility.
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" The Jacob Wetterling Crimes Against Children and Sexually Violent Offender
Registration Act, 42 U.S.C. § 14071
* Cal. Penal Code § 645 (West Supp. 1997).
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Offenders, 60 Clev. St. L. Rev., pp. 309-310.

* Ibid, p.311.
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> California Penal Code 1119151 645

(a) Any person guilty of a first conviction of any offense specified in
subdivision (c), where the victim has not attained 13 years of age, may, upon parole,
undergo medroxyprogesterone acetate treatment or its chemical equivalent, in
addition to any other punishment prescribed for that offense or any other provision
of law, at the discretion of the court.

(b) Any person guilty of a second conviction of any offense specified in
subdivision (c), where the victim has not attained 13 years of age, shall, upon parole,
undergo medroxyprogesterone acetate treatment or its chemical equivalent, in
addition to any other punishment prescribed for that offense or any other provision

of law.
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% Sex Offender Registry.(2013). accessed February 25,2018,
https://records.txdps.state.tx.us/sexoffender/PublicSite/Application/Search/Caveats.as
px?SearchType=County.

* Texas Department of Criminal Justice.Parole Division. (2015). Child Safety
Zones, accessed February 25,2018,
www.tdgj.state.tx.us/documents/parole/03.06.05 parole policy.pdf.
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** GERMAN CRIMINAL CODE section 176 : Child abuse
(1) Whosoever engages in sexual activity with a person under fourteen
years of age (child) or allows the child to engage in sexual activity with himself shall

be liable to imprisonment from six months to ten years.
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(2) Whosoever induces a child to engage in sexual activity with a third
person or to allow third persons to engage in sexual activity with the child shall incur
the same penalty.

(3) In especially serious cases the penalty shall be imprisonment of
not less than one year.

(4) Whosoever

1. engages in sexual activity in the presence of a child;

2. induces the child to engage in sexual activity, unless the act is
punishable under subsection (1) or subsection (2) above;

3. presents a child with written materials (section 11(3)) to induce him
to engage in sexual activity with or in the presence of the offender or a third person
or allow the offender or a third person to engage in sexual activity with him; or

4. presents a child with pornographic illustrations or images, audio
recording media with pornographic content or pornographic speech, shall be liable
to imprisonment from three months to five years.

(5) Whosoever supplies or promises to supply a child for an offence
under subsections (1) to (4) above or who agrees with another to commit such an

offence shall be liable to imprisonment from three months to five years.
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®> GERMAN CRIMINAL CODE section 176A : Ageravated child abuse

(1) The sexual abuse of children under section 176(1) and (2) shall
entail a sentence of imprisonment of not less than one year if the offender was
convicted of such an offence by final judgment within the previous five years.

(2) The sexual abuse of children under section 176(1) and (2) shall
entail a sentence of imprisonment of not less than two years if

1. a person over eighteen years of age performs sexual intercourse or
similar sexual acts with the child which include a penetration of the body, or allows
them to be performed on himself by the child;

2. the offence is committed jointly by more than one person; or

3. the offender by the offence places the child in danger of serious

injury or substantial impairment of his physical or emotional development.
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(3) Whosoever under section 176(1) to (3), (4) Nos 1 or 2 or section
176(6) acts as a principal or secondary participant with the intent of making the act
the object of a pornographic medium (section 11(3)) which is to be disseminated
pursuant to section 184b(1) to (3) shall be liable to imprisonment of not less than
two years.

(4) In less serious cases under subsection (1) above the penalty shall
be imprisonment from three months to five years, in less serious cases under
subsection (2) above imprisonment from one to ten years.

(5) Whosoever under section 176(1) to (3) seriously physically abuses
the child or places the child in danger of death shall be liable to imprisonment of
not less than five years.

(6) Any period during which the offender was detained in an institution
pursuant to an order of a public authority shall not be credited to the term indicated
in subsection (1) above. An offence resulting in a conviction abroad shall be
equivalent, under subsection (1) above, to an offence resulting in a domestic
conviction if under German criminal law it would have been an offence under

section 176(1) or (2).
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* GERMAN CRIMINAL CODE section 184b : Distribution, acquisition and

possession of child pornography

1) Whosoever

1. disseminates;

2. publicly displays, presents, or otherwise makes accessible; or

3. produces, obtains, supplies, stocks, offers, announces, commends,
or undertakes to import or export in order to use them or copies made from them
within the meaning of Nos 1 or 2 above or facilitates such use by another
pornographic written materials (section 11 (3)) related to sexual activities performed
by, on or in the presence of children (section 176 (1)) (child pornography) shall be
liable to imprisonment from three months to five years.

(2) Whosoever undertakes to obtain possession for another of child
pornography reproducing an actual or realistic activity shall incur the same penalty.

(3) In cases under subsection (1) or subsection (2) above the penalty
shall be imprisonment of six months to ten years if the offender acts on a

commercial basis or as a member of a gang whose purpose is the continued
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commission of such offences and the child pornography reproduces an actual or
realistic activity.

(4) Whosoever undertakes to obtain possession of child pornography
reproducing an actual or realistic activity shall be liable to imprisonment not
exceeding two years or a fine. Whosoever possesses the written materials set forth in
the 1st sentence shall incur the same penalty.

(5) Subsections (2) and (4) above shall not apply to acts that
exclusively serve the fulfilment of lawful official or professional duties.

(6) In cases under subsection (3) above section 73d shall apply.
Objects to which an offence under subsection (2) or (4) above relates shall be

subject to a depriation order. Section 74a shall apply.
65
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*" GERMAN CRIMINAL CODE section 20 : Insanity

Any person who at the time of the commission of the offence is incapable of
appreciating the unlawfulness of their actions or of acting in accordance with any
such appreciation due to a pathological mental disorder, a profound consciousness
disorder, debility or any other serious mental abnormality, shall be deemed to act

without guilt.
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** GERMAN CRIMINAL CODE section 21 : Diminished responsibility

If the capacity of the offender to appreciate the unlawfulness of his
actions or to act in accordance with any such appreciation is substantially diminished
at the time of the commission of the offence due to one of the reasons indicated in
section 20, the sentence may be mitigated pursuant to section 49(1).

*” GERMAN CRIMINAL CODE section 63 : Mental hospital order

If a person has committed an unlawful act in a state of insanity
(section 20) or diminished responsibility (section 21) the court shall make a mental
hospital order if a comprehensive evaluation of the offender and the act leads to
the conclusion that as a result of his condition, future serious unlawful acts can be
expected of him and that he therefore presents a danger to the general public.

" GERMAN CRIMINAL CODE section 46 : Principles of sentencing

(1) The guilt of the offender is the basis for sentencing. The effects
which the sentence can be expected to have on the offender’s future life in society
shall be taken into account.

(2) When sentencing the court shall weigh the circumstances in favour

of and against the offender.
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Consideration shall in particular be given to the motives and aims of
the offender; the attitude reflected in the offence and the degree of force of will
involved in its commission; the degree of the violation of the offender’s duties; the
modus operandi and the consequences caused by the offence to the extent that the
offender is to blame for them; the offender’s prior history, his personal and financial
circumstances; his conduct after the offence, particularly his efforts to make
restitution for the harm caused as well as the offender’s efforts at reconciliation with
the victim.

(3) Circumstances which are already statutory elements of the offence
must not be considered.

The European Court of Human Rights (Fifth Section)(2013), CASE OF GLIEN
v. GERMANY, pp. 2-12.
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" Penal code ARTICLE 222-24
Rape is punished by twenty years' criminal imprisonment
1° where it causes mutilation or permanent disability;
2° where it is committed against a minor under the age of fifteen
years;
3° where it is committed against a person whose particular
vulnerability, due to age, sickness, an infirmity, a
physical or psychological disability or to pregnancy, is apparent or
known to the perpetrator;
4° where it is committed by a legitimate, natural or adoptive
ascendant, or by any other person having authority over
the victim
5° where it is committed by a person misusing the authority conferred
by his position;
6° where it is committed by two or more acting as perpetrators or

accomplices;
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7° where it is committed with the use or threatened use of a weapon;
8° where the victim has been brought into contact with the
perpetrator of these acts through the use of a
communications network, for the distribution of messages to a non-
specified audience;
9° where it is committed because of the sexual orientation of the
victim.
" Penal code ARTICLE 222-29
Sexual aggressions other than rape are punished by seven years'
imprisonment and a fine of €100,000 where they
are committed against:
1° a minor under the age of fifteen years;
2° a person whose particular vulnerability due to age, sickness,
infirmity, to a physical or psychological disability or

to pregnancy, is apparent or known to the perpetrator.
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™ Penal code ARTICLE 227-23
Taking, recording or transmitting a picture or representation of a minor
with a view to circulating it, where that image or representation has a pornographic
character, is punished by three years' imprisonment and a fine of €45,000.
Attempting to do so is subject to the same penalties.

The same penalty applies to offering or distributing such a picture or
representation by any means, and to importing or exporting it, or causing it to be
imported or exported.

The penalties are increased to five years' imprisonment and a fine of €75,000
where use was made of a communication network for the circulation of messages to
an unrestricted public in order to circulate the image or representation of a minor.

Possessing such an image or representation is punished by two years'
imprisonment and a fine of €30,000.

The offences set out in the second, third and fourth paragraphs are punished
by ten years' imprisonment and by a fine of €500,000 where they are committed by
an organised gang.

The provisions of the present article also apply to the pornographic images of
a person whose physical appearance is that of a minor unless it is proved that the

person was over eighteen on the day his picture was taken or recorded.
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" Penal code ARTICLE 227-25

The commission without violence, constraint, threat or surprise of a sexual
offence by an adult on the person of a minor under fifteen years of age is punished
by five years' imprisonment and a fine of €75,000.

" vt dSenans, “wnenniulnylunguangonyn”, Grendnusseauumydudn

AERAEnT unInetaugsnatudie, 2545), 1. 5-7.
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" Penal code ARTICLE 122-1
A person is not criminally liable who, when the act was committed,
was suffering from a psychological or neuropsychological disorder which destroyed
his discernment or his ability to control his actions.
A person who, at the time he acted, was suffering from a
psychological or neuropsychological disorder which reduced his discernment or
impeded his ability to control his actions, remains punishable; however, the court

shall take this into account when it decides the penalty and determines its regime.
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’ GERMAN CRIMINAL CODE section 20 : Insanity
Any person who at the time of the commission of the offence is
incapable of appreciating the unlawfulness of their actions or of acting in accordance
with any such appreciation due to a pathological mental disorder, a profound
consciousness disorder, debility or any other serious mental abnormality, shall be
deemed to act without guilt.

" GERMAN CRIMINAL CODE section 21 : Diminished responsibility

If the capacity of the offender to appreciate the unlawfulness of his
actions or to act in accordance with any such appreciation is substantially diminished
at the time of the commission of the offence due to one of the reasons indicated in

section 20, the sentence may be mitigated pursuant to section 49(1).
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*? Penal code ARTICLE 122-1
A person is not criminally liable who, when the act was committed, was
suffering from a psychological or neuropsychological disorder which destroyed his
discernment or his ability to control his actions.
A person who, at the time he acted, was suffering from a
psychological or neuropsychological disorder which reduced his discernment or
impeded his ability to control his actions, remains punishable; however, the court

shall take this into account when it decides the penalty and determines its regime.
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