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ABSTRACT

Criminal  liability in  Thailand was studied for non-photographic
pornographic images of children (NPPIC) participating in sexual or obscene activities
despite the absence of real children in the imagery. Current Thai law pertains to child
pornography directly involving child sexual abuse, possession of which for personal
use or with intent to distribute, sell, or trade is sanctioned. NPPIC remains a moot
point, insofar as children are not directly involved in their fabrication. Would
criminalizing this form of expression infringe upon privacy or freedom of expression?
Some authorities suggest that NPPIC may be used as a lure for sexual abuse of minors,
and affect the behavior and treatment of children in real life.

Results were that the Thai Penal Code arguably extends a definition of
child pornography to cover NPPIC. Moreover, would it be appropriate to apply the
same sanctions to child pornography and NPPIC which harm children in different ways?
These findings suggest that laws should be drafted to decide upon the appropriateness

of criminal sanctions for NPPIC without violating individual rights and freedoms.
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A comparative study of international law on the subject would be a starting

point for developing legislation appropriate for Thailand.

Keywords: Virtual Child Pornography, Non-Photographic Pornographic Images of
Children, Child Pornography, Criminalization
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wUFAN (United Nations Economic and Social Commission for Asia and the Pacific —
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3) annnglsy (EU) Iae The Committee of Ministers Recommendation
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4) w1579d1na (INTERPOL) lu Standing Working Party on Law

Enforcement 1ol 1996 fwiuai1 §0a1unounansiin wuene 35015kA 9 09NSUERIUSD

> Council of Europe, “Convention on Cybercrime”, Retrieved on May 29, 2018,
from https://rm.coe.int/1680081561

* @nsil mu%u%:u, “mmmimmgmmaLﬁmﬁumwmmamﬁmwﬁaaLﬁﬂmaﬁﬂﬁ,”
AreninusumnUndis angdRr1ans UrINeaesIUALA, 2557) W. 209-210.

5 19879, 1. 209-210.

S 9879, . 209-210.
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UsEU3an)NUI881Y199anI§eLu3n1 (United States Code) 119151
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nqufin1itfien1sdesiudeaiunaunaisifin (the Prevention of Child Pornography

Ordinance) 19181197 #9a1UNau1NSAN NUIEDI NNaTe Ameuas nnnasraulagld

" 1l989, u. 209-210.
® Rebecca Ong, “Child Pornography and the Internet in Hong Kong,” Rutgers
Computer & Technology Law Journal, Vol.32, Issue 1, pp.89, (2005).

7 Juasd dn33unn, “AusUlaNI9eIYIUIEATOUATEIEEAIUNDUIITLAN

AnefnusumnUngn Auelif1Ens YnnINeNausISUAIEnS, 2556), W. 104-105.

105199749, U. 105.
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911913 (pornographic depiction) Huvaneis amiluansdayanaiidausalunginssuma
waTTaEY nienmTikanstidnuasmananieusunlumand Wy efsizmmSeusiiu
MNINTNYeIYAAE MTBMINaNYBIEMY "

ﬂgvimmawizmﬁaﬂﬂu Tunsyswdydfssfeuietfunsdusend
Snuagdeanuneunasifinuagnisiuaseasin (Act on Regulation and Punishment of Acts
Relating to Child Prostitution and Child Pornography, and the Protection of Children)

1951 2 (DM fnvued win vuetls yarafiongsindnduiual dau wiest 2 (3)° fvuadn

'! Rebecca Ong, supra note 8, pp.89.

2 Ibid., pp.89.

B Ibid., pp.89.

" Act on Regulation and Punishment of Acts Relating to Child Prostitution and
Child Pornography, and the Protection of Children Article 2 (1) The term "child" as used
in this Act shall mean a person under 18 years of age.

> Act on Regulation and Punishment of Acts Relating to Child Prostitution and
Child Pornography, and the Protection of Children Article 2 (3) The term "child
pornography" as used in this Act shall mean photographs, recording media containing
electromagnetic records (any record which is produced by electronic, magnetic or any
other means unrecognizable by natural perceptive functions and is used for data-
processing by a computer; the same shall apply hereinafter) or any other medium
which depicts the pose of a child,

which falls under any of the following categories, in a visible way:

(i) Any pose of a child engaged in sexual intercourse or any conduct similar to
sexual intercourse;

(ii) Any pose of a child having his or her genital organs touched by another

person or of a child touching another person's genital organs, which arouses
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(i) AwveuAnLANUEDsN 8 IMNANS 0UNIEIU Fauansliifiudiures
s Mgt uLNAYBLAn (BT8ILLNA N30USIIUTBU 9 BT8ILiNA AU 30 nilen)
IAgLEUEVI LU ON TEAUAINABINITNUNAY DY

ngMuevesanssasTHaYTuE Tunsesdydfdesudoaiunauians
LN 2009 (The Anti-Child Pomography Act of 2009) u1as1 3(A)* TArfleuin 1in
i yaraeganduwlalviaunninualiaunsoguadietegiauiuiininnisgnii
$18 n13gAneans N3l n1skarmnauselenl vien1sidenyuR esanaiy
fin15M1951971e sednle Mooty uenaniiiennuysuneansy s yagRd in

919uru8A1Nd (1) yaaalidtazengiinlaiiiiaue wans wsoaanunuimduiingiy

or stimulates the viewer's sexual desire;

(ii) Any pose of a child wholly or partially naked, which the sexual body parts
of the child (genital organs or the parts around them, buttocks or busts) are exhibited
or emphasized and arouses or stimulates the viewer's sexual desire.

' Anti-Child Pornography Act of 2009 Section 3. Definition of Terms. -

(a) "Child" refers to a person below eighteen (18) years of age or over, but is
unable to fully take care of himself/ herself from abuse, neglect, cruelty, exploitation
or discrimination because of a physical or mental disability or condition.

For the purpose of this Act, a child shall also refer to:

(1) a person regardless of age who is presented, depicted or portrayed as a
child as defined herein; and

(2) computer-generated, digitally or manually crafted images or graphics of a

person who is represented or who is made to appear to be a child as defined herein.
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! Benjamin A. Mains, “Virtual Child Pornography, Pandering, and the First
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Jurisprudence Have Affected the Criminalization of Child Pornography,” Hastings
Constitutional Law Quarterly, Vol. 37, Issue 4, pp.816 (2010).

? Chelsea Mclean, “The Uncertain Fate of Virtual Child Pornography

Legislation,” Cornell Journal of Law and Public Policy, Vol. 17, Issue 1, pp.224 (2007).
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* Chelsea Mclean, supra note 2, pp.226.
> Ibid., pp.225.
® Ibid., pp.225.
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>* Audrey Rodgers, supra note 24, pp.98.

> Ibid., pp.98.

*® Chelsea Mclean, supra note 2, pp.238.
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> Ibid., pp.238.

Ref. code: 25605701031584UYH



83

Uszihuiiany the PROTECT Act laviiufiudasiaguasinagliniig

N7 the CPPA fifidarediamzdaisdoaruneuarsibigingiguilowanuanduninuie

wa |

Amegunsviniy lnensudludseulangringong1unsy 2252A) Tnedyalidn “yaraiign

o

a a

FUdUARNIL the PROTECT Act TualnuRatienfunisasauasaddaaiunauiaisiinlaed

[ I

¢ A Y v Ay A & a i a
oUsrasdiiod g a1aendesiedinanilld (1)A) Foauneuransiinfignnanmignuan

9

e

[
=

fulneldyanaass nieyanaiifdudnlunisnssimanaidoeu uas (B) yaradudy
Hunlunnisiindndotu vie (2) Foawneunaadnfignnammlsilduanlneldiinuieiindid
Fnuate” Gwansiduinnguinednanldldiudeaunsuansiinaiioudndely ud
datuamgdoamnauanninindelaglfiinfifidnuasaribu fafu Suasfigndiuad
Tuﬁi’famﬂiamiaa?iammamfmiLﬁﬂG’T@ﬂﬁqmﬂﬁléﬁmeﬁgﬂﬂdnmﬁ?ﬂﬂé’mﬁm‘[@sﬂ%lﬁﬂﬁ
1muaTe® LLGi%aGiaﬁﬁmdnhimmmEJﬂs?TuMﬂéné”]ﬁé’ﬁﬁaawmammﬂﬁﬂﬁguﬁﬁﬂwmz
gnad Uuusmiedsuutas ausnaidilaldiiiingnldlunisnsgyimane®
Useifiugaving the PROTECT Act Lalfinanufinifgadudsaian
aU1915UUITIIANY IO 11957 1466A TUAMURNFIULAAININAIUNDUIAITVBINTT
arvavfianmaneALAn (Obscene Visual Representations of the Sexual Abuse of Children)
faruunmuiuiansereyanatinseunsasiauansn mynadiasiuia Amnn N3y
UseRunssu vidednsnssu 7...wandliiunmidnddruialunisnsevimianeedetauds
uaz.. fdnuwauratunetns lnsauRasinanazdeadunsaseuasesiioruuszasdme
13/ videmaimeunTEuaeuiaeed ity anufinguiiadumsmuaumsneunide
aunauIaIsnalounnyin® Saudi1u1nsn 1466A a3dingUszasdlunisniuagunis
Weunidearunemansinaiounnvia winnsdnanldinsygReuialunig
ATBUATEININAINNBUIINSVBINTAazIdamaneaLAn L ilasdiudinie Tedinsdivseiiu
andssuluFesmstsiuldnguunedinaninsdunsasfiaednmlunsuanseanvdelsl
agslsfinn wiedulddaindeoamnewanndnaiiou lnsane

Tunsgursanimeioulns Jsupradiulvgiulatainduninnisauldldnmaniuias g

% Ibid., pp.238-239.
6L fluns3 Snsaunn, 89987 (5993509 57, . 109.

52 Keisha April, supra note 52, pp.250.

Ref. code: 25605701031584UYH



84

wAdlatu1051 1466A uldlumauds dnatensdlfmawasauzgnyuiiugl AmnIsau
waiuldnEMra1uNauIaNg (obscene) waztduauin
(1) nMsiruAANUEA

Uszu3anguugvasansgeaiusni (U.S. Code) nuinfl 18 1304

WNefuARe g ILaEIsNesIANe Y bednsUaRundyaaineinudesingig § 7

va o o Y oA

WNeatesiun1snseyimandaeian Inedundygafiineidesiuieauneuiansiiniailou

<

'
wva

2 1091 lAuA 1091 1466A L uUNUgalANMruARILRADIIMANISLEAIATNYDINITAD

< o

a 8 ad o . = v A gj < = a v g v v
ATLUANINNALNNNUANWUTAIUN (Obscenlty) ﬁNLLEJ’J']?IEJ‘L!'U%%LU‘HLWENﬂ’]WV]ﬁi’NSUUIWEJbLNVLW

a & [y

MANT3e 9 gnaazdinnianaiay Wy nmn1sauviennig Fadunguunendeiuldiu

= 3 = o, a A v a Aa A
ﬁaa']llﬂauqﬂqiLﬂﬂLaM@u(I@Umiﬂ LAZUIMS 2252A LUUAIMUNALNEINUNINTTUNULUDNN

LY VY]

Neadesiunisasismsensaseunsasdearunauatsin Jadungruneiidaduivdeaun
& @ = < o Y oA & A SN @ A Ay My
aunasinly nefivsehuiertesivionunewnsinaiiowamensdinduieiilila

1Henasandrusrulufanssumane wmilounnaseauliaiuisausnaanld wu nwand

a s

Farwsrulunanssumaneaias1sulngraunimes

[ 1

lngapauns il Adounnd1sludiuvesdnseyin nanfe 11951
2252A 1431 uARata® watns 1466A gnsevinvzsesegluaniunisalasialuil®
1) msfnsedeansla q Junetewsedumsduasulunisnseii

(%

a da = a | a6 A Y i - ]
AURANINT5ERa1515 03 Ud N1l USYAY N38N15ANTENINNUTLNANTOTENTN95g
li1aglaeisnsle saunslaenisldaeuiiamesuialaeisnisle o wielinislglunienisen
seninlsemanIaseninesy wsegnldlaedsnisaulunisnseviwselunisdasulviinig

N5EVIAIURN S

%18 U.S. Code § 2252A (a) Any person who—

518 U.S. Code § 1466A (a) In General.—Any person who, in a circumstance
described in subsection (d) and 18 U.S. Code § 1466A (b) Additional Offenses.—Any
person who, in a circumstance described in subsection (d)

6218 U.S. Code § 1466A (d) (1) any communication involved in or made in
furtherance of the offense is communicated or transported by the mail, or in interstate

or foreign commerce by any means, including by computer, or any means or
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instrumentality of interstate or foreign commmerce is otherwise used in committing or
in furtherance of the commission of the offense

%618 U.S. Code § 1466A (d) (2) any communication involved in or made in
furtherance of the offense contemplates the transmission or transportation of a visual
depiction by the mail, or in interstate or foreign commerce by any means, including
by computer

°718 U.S. Code § 1466A (d) (3) any person travels or is transported in interstate
or foreign commerce in the course of the commission or in furtherance of the
commission of the offense

%818 U.S. Code § 1466A (d) (4) any visual depiction involved in the offense has
been mailed, or has been shipped or transported in interstate or foreign commerce by
any means, including by computer, or was produced using materials that have been
mailed, or that have been shipped or transported in interstate or foreign commerce

by any means, including by computer
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%918 U.S. Code § 1466A (d) (5) the offense is committed in the special maritime
and territorial jurisdiction of the United States or in any territory or possession of the
United States.

918 U.S. Code § 1466A (a) In General.—Any person who, in a circumstance
described in subsection (d), knowingly produces, distributes, receives, or possesses with
intent to distribute, a visual depiction of any kind, including a drawing, cartoon,
sculpture, or painting,

118 US. Code § 1466A (b) Additional Offenses.—Any person who, in a
circumstance described in subsection (d), knowingly possesses a visual depiction of
any kind, including a drawing, cartoon, sculpture, or painting,

218 U.S. Code § 2252A (a) (1) knowingly mails, or transports or ships using any
means or facility of interstate or foreign commerce or in or affecting interstate or foreign
commerce by any means, including by computer, any child pornography

> 18 U.S. Code § 2252A (a) (2) knowingly receives or distributes—
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(A) any child pornography that has been mailed, or using any means or facility
of interstate or foreign commerce shipped or transported in or affecting interstate or
foreign commerce by any means, including by computer; or

(B) any material that contains child pornography that has been mailed, or using
any means or facility of interstate or foreign commerce shipped or transported in or
affecting interstate or foreign commerce by any means, including by computer

™18 U.S. Code § 2252A (a) (3) knowingly—

(A) reproduces any child pornography for distribution through the mails, or
using any means or facility of interstate or foreign commerce or in or affecting interstate
or foreign commerce by any means, including by computer; or

(B) advertises, promotes, presents, distributes, or solicits through the mails, or
using any means or facility of interstate or foreign commerce or in or affecting interstate
or foreign commerce by any means, including by computer, any material or purported
material in a manner that reflects the belief, or that is intended to cause another to
believe, that the material or purported material is, or contains—

(i) an obscene visual depiction of a minor engaging in sexually explicit conduct;
or

(i) a visual depiction of an actual minor engaging in sexually explicit conduct;

™18 U.S. Code § 2252A (a) (4) either—

(A) in the special maritime and territorial jurisdiction of the United States, or on

any land or building owned by, leased to, or otherwise used by or under the control
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of the United States Government, or in the Indian country (as defined in section 1151),
knowingly sells or possesses with the intent to sell any child pornography; or

(B) knowingly sells or possesses with the intent to sell any child pornography
that has been mailed, or shipped or transported using any means or facility of
interstate or foreign commerce or in or affecting interstate or foreign commerce by any
means, including by computer, or that was produced using materials that have been
mailed, or shipped or transported in or affecting interstate or foreign commerce by any
means, including by computer;

7618 U.S. Code § 2252A()(5) either—

(A) in the special maritime and territorial jurisdiction of the United States, or on
any land or building owned by, leased to, or otherwise used by or under the control
of the United States Government, or in the Indian country (as defined in section 1151),
knowingly possesses, or knowingly accesses with intent to view, any book, magazine,
periodical, film, videotape, computer disk, or any other material that contains an image
of child pornography; or

(B) knowingly possesses, or knowingly accesses with intent to view, any book,
magazine, periodical, film, videotape, computer disk, or any other material that
contains an image of child pornography that has been mailed, or shipped or
transported using any means or facility of interstate or foreign commerce or in or
affecting interstate or foreign commerce by any means, including by computer, or that
was produced using materials that have been mailed, or shipped or transported in or

affecting interstate or foreign commerce by any means, including by compute
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718 U.S. Code § 2252A(a)6) knowingly distributes, offers, sends, or provides
to a minor any visual depiction, including any photograph, film, video, picture, or
computer generated image or picture, whether made or produced by electronic,
mechanical, or other means, where such visual depiction is, or appears to be, of a
minor engaging in sexually explicit conduct—

(A) that has been mailed, shipped, or transported using any means or facility
of interstate or foreign commerce or in or affecting interstate or foreign commerce by
any means, including by computer;

(B) that was produced using materials that have been mailed, shipped, or
transported in or affecting interstate or foreign commerce by any means, including by
computer; or

(C) which distribution, offer, sending, or provision is accomplished using the
mails or any means or facility of interstate or foreign commerce,

for purposes of inducing or persuading a minor to participate in any activity that
is illegal

818 U.S. Code § 2252A(a)7) knowingly produces with intent to distribute, or
distributes, by any means, including a computer, in or affecting interstate or foreign
commerce, child pornography that is an adapted or modified depiction of an

identifiable minor.
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918 USC § 2256(9) “identifiable minor”— (A) means a person— (i) who is
recognizable as an actual person by the person’s face, likeness, or other distinguishing
characteristic, such as a unique birthmark or other recognizable feature; and (B) shall
not be construed to require proof of the actual identity of the identifiable minor.

8018 U.S. Code § 1466A(a) In General.—Any person who, in a circumstance
described in subsection (d), knowingly produces, distributes, receives, or possesses with
intent to distribute, a visual depiction of any kind, including a drawing, cartoon,
sculpture, or painting, that—

(1)(A) depicts a minor engaging in sexually explicit conduct; and

(B) is obscene; or

(2)(A) depicts an image that is, or appears to be, of a minor engaging in graphic
bestiality, sadistic or masochistic abuse, or sexual intercourse, including genital-genital,
oral-genital, anal-genital, or oral-anal, whether between persons of the same or
opposite sex; and

(B) lacks serious literary, artistic, political, or scientific value;
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8118 USC § 1466A(f(3) the term “graphic”, when used with respect to a
depiction of sexually explicit conduct, means that a viewer can observe any part of
the genitals or pubic area of any depicted person or animal during any part of the time
that the sexually explicit conduct is being depicted.

8218 USC § 2256(8) “child pornography” means any visual depiction, including
any photograph, film, video, picture, or computer or computer-generated image or
picture, whether made or produced by electronic, mechanical, or other means, of
sexually explicit conduct, where— (A)the production of such visual depiction involves
the use of a minor engaging in sexually explicit conduct; (B)such visual depiction is a
digital image, computer image, or computer-generated image that is, or is
indistinguishable from, that of a minor engaging in sexually explicit conduct; or (C)such
visual depiction has been created, adapted, or modified to appear that an identifiable

minor is engaging in sexually explicit conduct.
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818 U.S. Code § 2252A (b)(1) Whoever violates, or attempts or conspires to
violate, paragraph (1), (2), (3), (4), or (6) of subsection (a) shall be fined under this title
and imprisoned not less than 5 years and not more than 20 years, but, if such person
has a prior conviction under this chapter, section 1591, chapter 71, chapter 109A, or
chapter 117, or under section 920 of title 10 (article 120 of the Uniform Code of
Military Justice), or under the laws of any State relating to aggravated sexual abuse,
sexual abuse, or abusive sexual conduct involving a minor or ward, or the production,
possession, receipt, mailing, sale, distribution, shipment, or transportation of child
pornography, or sex trafficking of children, such person shall be fined under this title

and imprisoned for not less than 15 years nor more than 40 years.
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8 18 U.S. Code § 2252A (b)2) Whoever violates, or attempts or conspires to
violate, subsection (a)(5) shall be fined under this title or imprisoned not more than
10 years, or both, but, if any image of child pornography involved in the offense
involved a prepubescent minor or a minor who had not attained 12 years of age, such
person shall be fined under this title and imprisoned for not more than 20 years, or if
such person has a prior conviction under this chapter, chapter 71, chapter 109A, or
chapter 117, or under section 920 of title 10 (article 120 of the Uniform Code of Military
Justice), or under the laws of any State relating to aggravated sexual abuse, sexual
abuse, or abusive sexual conduct involving a minor or ward, or the production,
possession, receipt, mailing, sale, distribution, shipment, or transportation of child
pornography, such person shall be fined under this title and imprisoned for not less

than 10 years nor more than 20 years.
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818 U.S. Code § 2252A (b)(3) Whoever violates, or attempts or conspires to
violate, subsection (a)(7) shall be fined under this title or imprisoned not more than
15 years, or both.

% 18 U.S. Code § 1466A (e) and 18 U.S. Code § 2252A (d) Affirmative Defense.—
It shall be an affirmative defense to a charge of violating subsection (a)(5) that the
defendant—

(1) possessed less than three images of child pornography; and

(2) promptly and in good faith, and without retaining or allowing any person,
other than a law enforcement agency, to access any image or copy thereof—

(A) took reasonable steps to destroy each such image; or

(B) reported the matter to a law enforcement agency and afforded that agency

access to each such image.
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8718 US. Code § 2252A ¢) It shall be an affirmative defense to a charge of
violating paragraph (1), (2), (3)(A), (4), or (5) of subsection (a) that—

(1)

(A) the alleged child pornography was produced using an actual person or
persons engaging in sexually explicit conduct; and

(B) each such person was an adult at the time the material was produced; or

(2) the alleged child pornography was not produced using any actual minor or
minors.

# David Oswell, “When Images Matter: Internet Child Pornography, Forms of

Observation and an Ethics of the Virtual,” Forms of Observation and an Ethics of the

Virtual. Information Communication & Society, vol.9, Issue 2, pp.247 (2006).
% Jacqueline Helen Kingston Byberg, “Childless Child Porn - A “Victimless’
Crime?,” Retrieved on May 30, 2017, from http://ssrn.com/abstract=2114564
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1% The Home Office, the Scottish Executive, and the Northern Ireland Office,
supra note 91.
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"2 1bid.
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1 Jacqueline Helen Kingston Byberg, supra note 89.
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> Gazettelive, “Middlesbrough man creates legal history after being convicted
of possessing illegal images of cartoon children,” Retrieved on May 30, 2017, from
https://www.gazettelive.co.uk/news/teesside-news/anime-fan-convicted-over-illegal-

7958896
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16 Alisdair A. Gillespie, supra note 90, pp.31.

1" The Home Office, the Scottish Executive, and the Northern Ireland Office,
supra note 91.

'8 Alisdair A. Gillespie, supra note 90, pp.34.

" Ibid,, pp.34.
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120 protection of Children Act 1978 Section 7 (7) “Pseudo-photograph” means
an image, whether made by computer-graphics or otherwise howsoever, which
appears to be a photograph.

121 Alisdair A. Gillespie, supra note 90, pp.35.

22 Ibid., pp.35.

123 Coroners and Justice Act 2009 Section 65 (2) “Image” includes—

(a) a moving or still image (produced by any means), or
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(b) data (stored by any means) which is capable of conversion into an image
within paragraph (a).

124 Coroners and Justice Act 2009 Section 62

(6) An image falls within this subsection if it—

(a) is an image which focuses solely or principally on a child's genitals or anal
region, or

(b) portrays any of the acts mentioned in subsection (7).

(7) Those acts are—

(a) the performance by a person of an act of intercourse or oral sex with or in
the presence of a child,

(b) an act of masturbation by, of, involving or in the presence of a child,

(c) an act which involves penetration of the vagina or anus of a child with a
part of a person's body or with anything else;

(d) an act of penetration, in the presence of a child, of the vagina or anus of a
person with a part of a person's body or with anything else;

(e) the performance by a child of an act of intercourse or oral sex with an
animal (whether dead or alive or imaginary);

(f) the performance by a person of an act of intercourse or oral sex with an

animal (whether dead or alive or imaginary) in the presence of a child.
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12> Coroners and Justice Act 2009 Section 65

(6) Where an image shows a person the image is to be treated as an image of
a child if—

(a) the impression conveyed by the image is that the person shown is a child,
or

(b) the predominant impression conveyed is that the person shown is a child
despite the fact that some of the physical characteristics shown are not those of a
child.

(7) References to an image of a person include references to an image of an
imaginary person.

(8) References to an image of a child include references to an image of an
imaginary child.

126 The Home Office, the Scottish Executive, and the Northern Ireland Office,

supra note 91.
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127 Criminal Justice Act 1988, Retrieved on May 30, 2018, from
https://www.legislation.gov.uk/ukpga/1988/33/section/160

128 Coroners and Justice Act 2009 Section 62

(1) It is an offence for a person to be in possession of a prohibited image of a
child.

(2) A prohibited image is an image which—

(a) is pornographic,

(b) falls within subsection (6), and

(c) is grossly offensive, disgusting or otherwise of an obscene character.
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129 Coroners and Justice Act 2009 Section 64 (1) Where a person is charged with
an offence under section 62 (1), it is a defence for the person to prove any of the
following matters—

(a) that the person had a legitimate reason for being in possession of the image
concerned;

(b) that the person had not seen the image concerned and did not know, nor
had any cause to suspect, it to be a prohibited image of a child;

(c) that the person—

(i) was sent the image concerned without any prior request having been made
by or on behalf of the person, and

(i) did not keep it for an unreasonable time.
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130 The Obscene Publications Act 1959 Test of obscenity. (1) For the purposes
of this Act an article shall be deemed to be obscene if its effect or (where the article
comprises two or more distinct items) the effect of any one of its items is, if taken as
a whole, such as to tend to deprave and corrupt persons who are likely, having regard
to all relevant circumstances, to read, see or hear the matter contained or embodied
in it.

! The Obscene Publications Act 1959 Test of obscenity. (3) For the purposes
of this Act a person publishes an article who—

(a) distributes, circulates, sells, lets on hire, gives, or lends it, or who offers it
for sale or for letting on hire; or

(b) in the case of an article containing or embodying matter to be looked at or
a record, shows, plays or projects it or, where the matter is data stored electronically,
transmits that data.

132 The Obscene Publications Act 1959 2 Prohibition of publication of obscene

matter. (1) Subject as hereinafter provided, any person who, whether for gain or not,
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publishes an obscene article or who has an obscene article for publication for gain
(whether gain to himself or gain to another) shall be liable

(a) on summary conviction to a fine not exceeding one hundred pounds or to
imprisonment for a term not exceeding six months;

(b) on conviction on indictment to a fine or to imprisonment for a term not
exceeding five years or both.

“e

133 Thomas Crofts and Murray Lee, ““Sexting’, Children and Child Pornography,”
Sydney Law Review, Vol. 35, Issue 85, pp.87 (2013).

B4 Ibid., pp.87.
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13> Mark J. McLelland, “Australia's "child abuse material' legislation, internet
regulation and the juridification of the imagination,” International Journal of Cultural
Studies, 15 (5), pp.473 (2011).

¢ Ibid., pp.473.

BT Ibid., pp.473.

8 Ibid., pp.473.
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% Australian Institute of Criminology (Tony Krone), “A Typology of Online
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Child Pornography Offending,” Trends & Issues in crime and criminal justice, No. 279,
pp.2 July 2004).
"% Ibid., pp.2.

“ibid., pp.3.
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142 Cory Lyn Takeuchi, “Regulating Lolicon: Toward Japanese Compliance
With Its International Legal Obligations to Ban Virtual Child Pornography,” GA. J. INT'L
& COMP. L., Vol. 44, pp.232, (2015).

3 Ibid., pp.232.

1% Thomas Crofts and Murray Lee, supra note 133, pp.8.

' The Criminal Code Schedule, National infrastructure Chapter 10
Telecommunications Services, Part 10.6 Preliminary, Division 473 Section 473.1 child
pornography material means:

(a) material that depicts a person, or a representation of a person,

who is, or appears to be, under 18 years of age and who:

(i) is engaged in, or appears to be engaged in, a sexual pose or sexual activity

(whether or not in the presence of other persons); or
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(i) is in the presence of a person who is engaged in, or appears to be engaged
in, a sexual pose or sexual activity; and does this in a way that reasonable persons
would regard as being, in all the circumstances, offensive; or

(b) material the dominant characteristic of which is the depiction, for a sexual
purpose, of:

(i) a sexual organ or the anal region of a person who is, or appears to be,
under 18 years of age; or

(i) a representation of such a sexual organ or anal region; or

(iii) the breasts, or a representation of the breasts, of a female person who is,
or appears to be, under 18 years of age;

in a way that reasonable persons would regard as being, in all the
circumstances, offensive; or

(c) material that describes a person who is, or is implied to be, under 18 years
of age and who:

(i) is engaged in, or is implied to be engaged in, a sexual pose or sexual
activity (whether or not in the presence of other persons); or

(i) is in the presence of a person who is engaged in, or is implied to be
engaged in, a sexual pose or sexual activity;

and does this in a way that reasonable persons would regard as being, in all
the circumstances, offensive; or

(d) material that describes:

(i) a sexual organ or the anal region of a person who is, or is implied to be,
under 18 years of age; or

(i) the breasts of a female person who is, or is implied to be, under 18 years
of age; and does this in a way that reasonable persons would regard as being, in all

the circumstances, offensive.
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16 Section 474.19 Using a carriage service for child pornography material

(1) A person is guilty of an offence if:

(a) the person:

(i) uses a carriage service to access material; or

(i) uses a carriage service to cause material to be transmitted to the person;
or

(iii) uses a carriage service to transmit material; or

(iv) uses a carriage service to make material available; or

(V) uses a carriage service to publish or otherwise distribute material; and

(b) the material is child pornography material.

Penalty: Imprisonment for 10 years.

17 Section 474.21 Defences in respect of child pornography material

(1) A person is not criminally responsible for an offence against section 474.19
(using a carriage service for child pornography material) or 474.20 (possessing etc.
child pornography material for use through a carriage service) because of engaging in
particular conduct if the conduct:

(a) is of public benefit; and

(b) does not extend beyond what is of public benefit. In determining whether
the person is, under this subsection, not criminally responsible for the offence, the
question whether the conduct is of public benefit is a question of fact and the

person’s motives in engaging in the conduct are irrelevant.
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(2) For the purposes of subsection (1), conduct is of public benefit if, and only
if, the conduct is necessary for or of assistance in:

(a) enforcing a law of the Commonwealth, a State or a Territory; or

(b) monitoring compliance with, or investigating a contravention of, a law of
the Commonwealth, a State or a Territory; or

(c) the administration of justice; or

(d) conducting scientific, medical or educational research that has been
approved by the Minister in writing for the purposes of this section.

(3) A person is not criminally responsible for an offence against section 474.19
(using a carriage service for child pornography material) or 474.20 (possessing etc.
child pornography material for use through a carriage service) if:

(a) the person is, at the time of the offence, a law enforcement officer, or an
intellisence or security officer, acting in the course of his or her duties; and

(b) the conduct of the person is reasonable in the circumstances for the
purpose of performing that duty.

(4) A person is not criminally responsible for an offence against section 474.19
(using a carriage service for child pornography material) or 474.20 (possessing etc.
child pornography material for use through a carriage service) if the person engages in
the conduct in good faith for the sole purpose of:

(a) assisting the Australian Communications and Media Authority to detect:

(i) prohibited content (within the meaning of Schedule 5 to the Broadcasting
Services Act 1992); or

(i) potential prohibited content (within the meaning of that Schedule); in the
performance of the Authority’s functions under that Schedule; or

(b) manufacturing or developing, or updating, content filtering technology
(including software) in accordance with:

(i) a recognised alternative access-prevention arrangement (within the

meaning of clause 40 of Schedule 5 to the Broadcasting Services Act 1992); or
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(3) yaralirsamdniiunisfenugaiaiietiomde Australian
Communications and Media Authority Tun1sasaaduiiiemdewiuniuninumunely the
Broadcasting Services Act 1992 wiaLilavfesiuiionaiiniu lunisufifniifived
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f1U the Broadcasting Services Act 1992

2) 1NA91 474.20 ATEUATEY AIVAN HAR Fnyn vieldFudeanun

BUITANHIUNINLATEYIBUTNIS (carriage service) ™ Tasnmundn yaaalansauases

(i) a designated alternative access-prevention arrangement (within the
meaning of clause 60 of that Schedule).

18 Section 474.20 Possessing, controlling, producing, supplying or obtaining
child pornography material for use through a carriage service

(1) A person is guilty of an offence if:

(a) the person:

(i) has possession or control of material; or

(i) produces, supplies or obtains material; and

(b) the material is child pornography material; and

(c) the person has that possession or control, or engages in that production,
supply or obtaining, with the intention that the material be used:

(i) by that person; or
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(ii) by another person; in committing an offence against section 474.19 (using
a carriage service for child pornography material).

Penalty: Imprisonment for 10 years.

(2) A person may be found guilty of an offence against subsection (1) even if
committing the offence against section 474.19 (using a carriage service for child
pornography material) is impossible.

(3) It is not an offence to attempt to commit an offence against subsection
(1).

9 Cory Lyn Takeuchi, supra note 142, pp.233.

120 Section 91FA Definitions For the purposes of this Division:

Child means a person who is under the age of 16 years.

Material includes any film, printed matter, data or any other thing of any kind

(including any computer image or other depiction).
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11 Section 91FB Child abuse material—meaning

(1) In this Division: child abuse material means material that depicts or
describes, in a way that reasonable persons would regard as being, in all the
circumstances, offensive:

(a) a person who is, appears to be or is implied to be, a child as a victim of
torture, cruelty or physical abuse, or

(b) a person who is, appears to be or is implied to be, a child engaged in or
apparently engaged in a sexual pose or sexual activity (whether or not in the
presence of other persons), or

(c) a person who is, appears to be or is implied to be, a child in the presence
of another person who is engaged or apparently engaged in a sexual pose or sexual
activity, or

(d) the private parts of a person who is, appears to be or is implied to be, a

child.
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152 Section 91FB (3) Material that depicts a person or the private parts of a
person includes material that depicts a representation of a person or the private
parts of a person (including material that has been altered or manipulated to make a
person appear to be a child or to otherwise create a depiction referred to in
subsection (1)).

193 Section 91FB (4) The private parts of a person are:

(a) a person’s genital area or anal area, or

(b) the breasts of a female person.

>4 Section 91FB (2) The matters to be taken into account in deciding whether
reasonable persons would regard particular material as being, in all the
circumstances, offensive, include:

(a) the standards of morality, decency and propriety generally accepted by
reasonable adults, and

(b) the literary, artistic or educational merit (if any) of the material, and

(c) the journalistic merit (if any) of the material, being the merit of the
material as a record or report of a matter of public interest, and

(d) the general character of the material (including whether it is of a medical,

legal or scientific character).
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19> Section 91H Production, dissemination or possession of child abuse
material

(1) In this section:

disseminate child abuse material, includes:

(a) send, supply, exhibit, transmit or communicate it to another

person, or

(b) make it available for access by another person, or

(c) enter into any agreement or arrangement to do so.

possess child abuse material includes, in relation to material in the form of
data, being in possession or control of data (within the meaning of section 308F (2)).
produce child abuse material includes:

(a) film, photograph, print or otherwise make child abuse material, or

(b) alter or manipulate any image for the purpose of making child abuse
material, or

(c) enter into any agreement or arrangement to do so.

(2) A person who produces, disseminates or possesses child abuse material is
guilty of an offence.

Maximum penalty: imprisonment for 10 years.
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156 Section 91HA Defences

(1) Innocent production, dissemination or possession

It is a defence in proceedings for an offence against section 91H that the
defendant did not know, and could not reasonably be expected to have known, that
he or she produced, disseminated or possessed (as the case requires) child abuse
material.

(2) It is a defence in proceedings for an offence against section 91H not
involving the production or dissemination of child abuse material that the material
concerned came into the defendant’s possession unsolicited and the defendant, as
soon as he or she became aware of its nature, took reasonable steps to get rid of it.

(3) Public benefit

It is a defence in proceedings for an offence against section 91H that the
conduct engaged in by the defendant:

(a) was of public benefit, and

(b) did not extend beyond what was of public benefit.

(4) Conduct is of public benefit if, and only if, the conduct is necessary for or
of assistance in:

(a) enforcing or administering a law of the State, or of another State, a
Territory or the Commonwealth, or

(b) monitoring compliance with, or investigating a contravention of, a law of

the State, or of another State, a Territory or the Commonwealth, or
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(c) the administration of justice.

(5) The question of whether a person’s conduct is of public benefit is a
question of fact and the person’s motives for engaging in the conduct are irrelevant.

(6) Law enforcement officers

It is a defence in proceedings for an offence against section 91H that:

(a) the defendant was, at the time of the offence, a law enforcement officer
acting in the course of his or her duties, and

(b) the conduct of the defendant was reasonable in the circumstances for the
purpose of performing that duty.

(7) Classified material

It is a defence in proceedings for an offence against section 91H that the
material concerned was classified (whether before or after the commission of the
alleged offence) under the Classification (Publications, Films and Computer Games)
Act 1995 of the Commonwealth, other than as refused classification (RC).

(8) Approved research

It is a defence in proceedings for an offence against section 91G or 91H that
the conduct engaged in by the defendant:

(a) was necessary for or of assistance in conducting scientific, medical or
educational research that has been approved by the Attorney General in writing for
the purposes of this section, and

(b) did not contravene any conditions of that approval.
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170 Section 3 (b) "Child pornography" refers to any representation, whether
visual, audio, or written combination thereof, by electronic, mechanical, digital,
optical, magneticor any other means, of child engaged or involved in real or
simulated explicit sexual activities.

! Section 3 (a) "Child" refers to a person below eighteen (18) years of age or
over, but is unable to fully take care of himself/herself from abuse, neglect, cruelty,
exploitation or discrimination because of a physical or mental disability or condition.

For the purpose of this Act, a child shall also refer to:

(1) a person regardless of age who is presented, depicted or portrayed as a
child as defined herein; and

(2) computer-generated, digitally or manually crafted images or graphics of a

person who is represented or who is made to appear to be a child as defined herein.
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172 Section 3 (c) "Explicit Sexual Activity" includes actual or simulated -

(1) As to form:

(i) sexual intercourse or lascivious act including, but not limited to, contact
involving genital to genital, oral to genital, anal to genital, or oral to anal, whether
between persons of the same or opposite sex;

(2) bestiality;

(3) masturbation;

(4) sadistic or masochistic abuse;

(5) lascivious exhibition of the genitals, buttocks, breasts, pubic area and/or
anus; or

(6) use of any object or instrument for lascivious acts

173 Section 4 (a) To hire, employ, use, persuade, induce or coerce a child to
perform in the creation or production of any form of child pornography

" Section 4 (b) To produce, direct, manufacture or create any form of child

pornography
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17> Section 4 (c) To publish offer, transmit, sell, distribute, broadcast,
advertise, promote, export or import any form of child pornography

176 Section 15 (b) Any person found guilty of violating Section 4(a), (b) and (c)
of this Act shallsuffer the penalty of reclusion temporal in its maximum period and a
fine of not less than One million pesos (Php 1,000,000.00) but not more than Two
million (Php 2,000,000.00)

" See Article 76 The Revised Penal Code

18 Section 4 (d) To possess any form of child pornography with the intent to
sell, distribute, publish, or broadcast: Provided. That possession of three (3) or more
articles of sell, distribute, publish or broadcast

1% Section 4 (e) To knowingly, willfully and intentionally provide a venue for
the commission of prohibited acts as, but not limited to, dens, private rooms,

cubicles, cinemas, houses or in establishments purporting to be a legitimate business
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180 Section 4 (f) For film distributors, theaters and telecommunication
companies, by themselves or in cooperation with other entities, to distribute any
form of child pornography

181 Section 15 (c) Any person found guilty of violating Section 4(d), (e) and (f)
of this Act shall suffer the penalty of reclusion temporal in its medium period and a
fine of not less than Seven hundred fifty thousand pesos (Php750,000.00) but not
more than One million pesos (Php1,000,000.00);

182 See Article 76 The Revised Penal Code

183 Section 4 (g) For a parent, legal guardian or person having custody or
control of a child to knowingly permit the child to engage, participate or assist in any
form of child pornography

184 Section 15 (d) Any person found guilty of violating Section 4(g) of this Act
shall suffer the penalty of reclusion temporal in its minimum period and a fine of
not less than Five hundred thousand pesos (Php500,000.00) but not more than
Seven hundred thousand pesos (Php700,000.00)

1% See Article 76 The Revised Penal Code
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186 Section 4 (h) To engage in the luring or grooming of a child

187 Section 15 (e) Any person found guilty of violating Section 4(h) of this Act
shall suffer the penalty of prision mayor in its maximum period and a fine of not less
than Three hundred thousand pesos (Php300,000.00) but not more than Five
hundred thousand pesos (Php500,000.00)

188 See Article 76 The Revised Penal Code

189 Section 4 (i) To engage in pandering of any form of child pornography

190 Section 15 (f) Any person found guilty of violating Section 4(i) of this Act
shall suffer the penalty of prision mayor in its minimum period and a fine of not less
than Three hundred thousand pesos (php300,000.00) but not more than Five
hundred thousand pesos (Php500,000.00)

! See Article 76 The Revised Penal Code

192 Section 4 (j) To willfully access any form of child pornography
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193 Section 15 (g) Any person found guilty of violating Section 4(j) of this Act
shall suffer the penalty of prision correccional in its maximum period and a fine of
not less than Two hundred thousand pesos (Php200,000.00) but not more than
Three hundred thousand pesos (Php300,000.00)

194 See Article 76 The Revised Penal Code

1% Section 4 (k) To conspire to commit any of the prohibited acts stated in
this section. Conspiracy to commit any form of child pornography shall be
committed when two (2) or more persons come to an agreement concerning the
commission of any of the said prohibited acts and decide to commit it

196 Section 15 (h) Any person found guilty of violating Section 4(k) of this Act
shall suffer thepenalty of prision correccional in its medium period and a fine of not
less than One hundred thousand pesos (php100,000.00) but not more than Two
hundred fifty thousand pesos (php250,000.00);

T See Article 76 The Revised Penal Code
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1% Section 4 (1) To possess any form of child pornography.

199 Section 15 (i) Any person found guilty of violating Section 4(1) of this Act
shall suffer the penalty of arresto mayor in its minimum period and a fine of not less
than Fifty thousand pesos (Php50,000.00) but not more than One hundred thousand
pesos (Php100,000.00)

20 See Article 76 The Revised Penal Code
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91 Chris Mathews, “Manga, Virtual Child Pornography, and Censorship in
Japan,” Applied Ethics Old Wine in New Bottles?, Published by Center for Applied

Ethics and Philosophy Hokkaido University, (Japan: Center for Applied Ethics and
Philosophy, 2011), pp.165.

292 The Library of Congress, “Japan: Possession of Child Pornography Finally
Punishable,” Retrieved on May 30, 2017 from http://www.loc.gov/law/foreign-
news/article/japan-possession-of-child-pornography-finally-punishable/

293 Cory Lyn Takeuchi, supra note 142, pp.197.

2% Ibid., pp.199.
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% Ibid., pp.206.
2% Ibid., pp.206-207.
27 Ibid., pp.207.
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12 Chris Mathews, supra note 133, pp.168.
12 A History of Shojo, Loli, and Harmful Books. ComiPress. Retrieved on April

17, 2007 from http://comipress.com/article/2007/07/17/2307 and Fukuda Takahiro.

Child sex in ‘manga’ — art or obscenity?: Graphic but healthy, free speech. Japan
Times. Retrieved on June 12, 2010, from

http://search japantimes.co.jp/cgibin/nn20100612f1.html Quoted in Chris Mathews,

supra note 133, pp.168.
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215 Article 7 (1) Any person who possesses child pornography for the purpose
of satisfying one's sexual curiosity (limited to those who have come to possess it
voluntarily, and are clearly deemed to as such.) shall be sentenced to imprisonment
with work for not more than 1 year or a fine of not more than 1,000,000 yen. The
same shall apply to any person who retains electromagnetic records which depict the
pose of a child which falls under any of the categories of paragraph 3 of Article 2
(limited to those who have come to retain it voluntarily, and are clearly deemed to
as such.).

218 Article 7 (2) Any person who provides child pornography shall be sentenced
to imprisonment with work for not more than 3 years or a fine of not more than

3,000,000 yen. The same shall apply to any person who provides electromagnetic
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records or any other record which depicts the pose of a child which falls under any of
the categories of paragraph 3 of Article 2, in a visible way through electric
telecommunication lines.

2T Article 7 (3) Any person who produces, possesses, transports, imports to or
exports from Japan child pornography for the purpose of the acts prescribed in the
preceding paragraph shall be punished by the same penalty as is prescribed in the said
paragraph. The same shall apply to any person who retains the electromagnetic
records prescribed in the preceding paragraph for the purpose of the same acts.

218 Article 7 (4) In addition to the preceding paragraph, any person who
produces child pornography by having a child pose in any way which falls under any
of the categories of paragraph 3 of Article 2, and by depicting such pose in photographs,
recording media containing electromagnetic records or any other medium shall be
punished by the same penalty prescribed in paragraph 2 of this article.

2% Article 7 (5) In addition to the preceding two paragraphs, any person who
produces child pornography by secretly depicting the pose of a child which falls under
any of the categories of paragraph 3 of Article 2, in photographs, recording media
containing electromagnetic records or any other medium shall be punished by the

same penalty prescribed in paragraph 2 of this article.
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22 Article 7 (6) Any person who provides child pornography to unspecified
persons or a number of persons, or displays it in public shall be sentenced to
imprisonment with work for not more than 5 years and/or a fine of not more than 5,
000, 000 yen. The same shall apply to any person who provides electromagnetic
records or any other record which depicts the pose of a child, which falls under any
of the categories of paragraph 3 of Article 2, to unspecified persons or a number of
persons in a visible way through telecommunication lines.

1 Article 7 (7) Any person who produces, possesses, transports, imports to or
exports from Japan child pornography for the purpose of the acts prescribed in the
preceding paragraph shall be punished by the same penalty as is prescribed in the said
paragraph. The same shall apply to any person who retains the electromagnetic
records prescribed in the preceding paragraph for the purpose of the same acts.

222 Article 7 (8) Any Japanese national who imports or exports child
pornography to or from a foreign country for the purpose of the acts prescribed in
paragraph 6 of this article shall be punished by the same penalty prescribed in the
said paragraph.
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2 Article 175 A person who distributes, sells or displays in public an obscene
document, drawing or other objects shall be punished by imprisonment with work for
not more than 2 years, a fine of not more than 2,500,000 yen or a petty fine. The same

shall apply to a person who possesses the same for the purpose of sale.
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2% Article 3 In the application of this Act, care shall be taken not to improperly
infringe upon the rights and freedoms of citizens relating to academic research, cultural
and artistic activity and press, and the Act should not be abused for other purposes
deviating from the original purpose which is to protect children from sexual

exploitation and sexual abuse and to support their rights.
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