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ABSTRACT

Oftentimes, the aftermaths of economic crises on the current situation can
affect the performance of obligations under Contracts for International Sale of Goods.
There are two natures to such effects: the performance is impossible, and if possible,
it becomes excessively onerous for either party. This thesis aims to study the doctrine
of force majeure and hardship under the General Contract Principles, which is directly
related to the effects.

For force majeure, it must be an event that obstructs the party’s
performance of obligations, and is beyond their control; at the time of the conclusion
of the contract, they could not foresee the damage nor overcome the impediments
or their consequences. The examples of such impediments are legislation prohibiting
exportation, termination of economic relations and limitation of foreign exchange. As
for hardship, it’s an event that occurs and fundamentally alters the equilibrium of the
contract—either because the cost of a party’s performance has increased or the value
of the performance received by a party has diminished—for example, the occurrence
of inflation and the volatility of currency or exchange rates. Thus, the legal

consequences of the two doctrines are divergent. That is, for force majeure, the party
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(@)

is excused from specific performance and from paying the damages of non-
performance. For hardship, on the other hand, the party is still bound to fulfill the
obligation as per mutual agreement; however, the disadvantage party is entitled to
request renegotiation to adapt the contract according to change in circumstances, or
file a lawsuit or go before an arbitral tribunal for the contract to be adapted or
terminated if renegotiation and adaptation resulted in inefficient outcomes. Therefore,
to solve the issue that one of the party has become overly advantageous from the
significantly increased performance and the other party has become overly
disadvantageous from the increased costs of performance. The legal consequences of
hardship are more flexible and fairer than those of force majeure.

Thailand does not have a specific law on International Trade. As a result,
when a dispute over International Sale contract arises, the Civil and Commercial Code
of Thailand is applied. If the parties agree to apply foreign law or model law, it shall
apply to the extent that is not contrary to the Thai Civil and Commercial Code. Since
the country has not yet enacted laws similar to hardship and it does not appear that
Thai court has adopted hardship principle in any case by any means, the only
applicable principles to apply are the Impossibility Performance under Section 218 and
219. To solve problems that may arise, the author has suggested a solution: amending
the provisions of the Thai Civil and Commercial Code on performance that has become
excessively onerous for either party or hardship for clarification so that it can be
implemented on any case without interpreting other sections. Furthermore, such

amendment can be of use in other aspects as well.

Keywords: force majeure, hardship, changed of circumstance, impossibility
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winguassatiuanafiagnouvazyindyails (antecedent event) uaz

Y

4. Msliudinisiseniiiuiianmvnanguassanaingan

[
1 =

dmiudsgleanin “Adaa @il lderamanunglafisaiuideves
WanN1sainseguassa lnsanzegrdalionsmanuneisguassatulaluvaeyindynn” Aud

Alenanneeg1atandslu 1191 79 CISG, 179151 7.1.7 UPICC %5au1051 8:108 PECL u#if

[
va o | o | % 1 IS

lasunisgausuluundyaidendd® andrdn “guassatdueginienisaiunu” v3e

& Y
¥ [
[

“gUassatusiatlionvmaninglainasiiniu” dnnslunsainadyydenladujiminisisy

nillaguduiusoenisufuanistseuniilivieaavanulaitguassatiueiasiintuegie

* Article 7.1.7(1) UNIDROIT Principles
Non-performance by a party is excused if that party proves that the non-
performance was due to an impediment beyond its control and that it could not
reasonably be expected to have taken the impediment in to account at the time of
the conclusion of the contract or to have avoid or overcome it or its consequences.

>UNITED NATIONS, UNCITRAL Digest of Case law on the United Nations

Convention on Contracts for the International Sale of Goods, (Austria : Vienna

International Centre, 2012), p.389.
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LdusuMseraNsuIAIdsdefvznelmiinn seyniuRInBused g feliladnd

guassAindu wuilddyandmmniuuas Sulliamudygyuiauassandarinanisugumng

Frsznilaziintulpedldauiavesmuiny wu uissuoianudesislunsdanlagly

(%

IfpwrasnIveInTIav wuidenlifigUassanazandarianistisenilansuminndua

giaeriudinsdogluriowman agslsinudervuaninanudeweamrgnisalazsesly

Y

gnananelaanddyywedeUsslevid (disadvantaged party) W gniayalilisg1atn

&

waslusastaeniunsuiinistrseniineliinniseiiuanaisuidyy) %39 Hardship

Exernption 1w UNIDROIT Principles wag vidnnguanedayaiglsy PECL® &adilguasnandna
aly
2.1.1.1 msduilugruanudesvasgdynn

TaNa11819MAgAIde (force majeure excuse) WENTENIIUNG

Ay a a L4 R [ fa a dy
ATFTNINAYUIINLNANTITUNTTUBN (force majeure events) ﬂULMG}ﬂ’]iﬂJVILﬂWUUﬂWEIIN

PSa\)

a

J2 3 o Y o & v
VOULVANITAIUANVDIGNUUFITUDIAUTZNOUNANVDIUBNIMUALUDIAU (default rule)

U
dy

grannsannadluegrduldmuiignuiiiivihfsuReveusamanisailinlulasaned

edD_

Tureulunniseuaukaraudssomy Tnsianzguassalunsufoinisdissuiidanmg
wnaeluudvieianisvesgnuilies (intra-firm) wiemamsaifiieadestunseuiunis
win lidnzifuniseiounisauund nsdaniswagnisduiunisauninsnisidaiig
ai’w‘f]uslumiﬂﬁﬁ'amisﬁﬁwﬁ ?fa‘mﬂqﬂwﬁ%’wizﬁ’uﬁﬂmmmmsmamu‘iumﬁﬂﬁﬁ’ami
f1senil grudlazlianunsaendondndranmanidoviienisujifnistrseniinelfiinnse
AuATIIENIUANSURA LR 5’1ﬂ’13ﬂ(§ﬁ’amisg’1izﬁﬁ@’]ﬂﬁ@@?ﬂmEJLﬂﬂﬂ’]iz%ﬁ/ﬂsﬁu (more
burdensome) wiiatesninfiannals L'“iul,wimiﬂﬁﬁ’amﬁhiwﬁmué’mmﬂmaL“fﬁlumizasm
wnAeRd (excessively onerous) agslsfinugdyaaiunsannauilandninaeing e

Y

ngnailunINsEeANNdssvestoeniuausuialumnanidula nanife gdmyayiilyl

U g7}

AoansTuleIAidswsIMan1saiiiindunsluveunnIsAIUALYRIR UL kAN
2TV MUINATOUARUDEIININAIUA YY" (extensive an obligation) 813VNdyey1lae
Mt igniulidesamaslinufnsduivgufmnudsaisiulaganie fegiugu

AIANUATRYNLAUAILSURANS DU UATITAANNL A I UNTIRTT Wudu” Tunnemseiu

® Article 6.2.2(d) UNIDROIT Principles, Article 6:111(2) PECL.

" Christoph Brunner, Force Majeure and Hardship under General Contract

Principles, (The Netherlands : Kluwer Law International, 2009), p.117.
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13 VBULUANIIAIUANTBIgNUTaNaveneeenlUlalaensdulivgiuieninuideaainming
mudygylnenisignuiienalvinisfudseiunuiueulaedaudmselaeusengdnasuians
Frsgntlauninludygyrdeihliiianinanusuiaveuuidnziinguassaieguaninile

YOULANIAIUANNTOEIUNAIANTVRIgNUl Tunsaliuiiimillienaldansisensedlvignuil

[

UfRnsdrsenilasiomzinizadddidesnnmanisaisuuiuidoundinaiiansioglésy
yaldandsmesuiesnannisduiivgiuisanudesvesganiias (the obligors risk
assumption) 198199 FUreiin1siulseiuinulasuesugyinlidieandud ninly
awnsaviinnsdseenldusiinduisazlddiiunisiennuneiswisigadliotaldiunis

g iuANUTURRLAZRESInBTuRnluALde e Wuduy

TUUASUAUYDINTIAT IR Yl lla s U uRnn g se
[

wilmudyalamsizmgaandedaduzenisusaduianuiululivesdoulvvesdyagyn

q

1%
1 S

wazan1INTalbIndenIgnuilduiivgiulatanuidsedudteguenmiloanveuiunns
muaulagMmluresnunienuddelagianelasuniseniuainveulunauLdeasiy
LAEAUATUANYBIgNUHNNUUN LTIV ARITURAIUNF N uanTelal N3R89
wullazaoinsziinlageidunisianudeyan (contract interpretation) 1398678 Foe19LTY
a < & ¢ o & v a Y @ .
nsfarsanedulumuiugiuveangnisaliueg Wunisianednguieduanily (generic

goods) mManglasuanudsslunsInnIs linseveUlInANLEsItuABRE LS Sluvaeh

danedyanlansuienudssdsluansuneraszmasiadululidmteninudees
v A

sAduAdunIueg1suInlunala ninn1sAnNdYYIliUIINgN15INaTIAIINLEIN

¢ al o/

wnznzasiaseaniulildnisdnassanudssvemdninarngdygnnadusdaduld

o

(the default rule) uAs N15EALIUANMNSURAMNIL force majeure WaENISENLIUAINUSURA

MIUnEn hardship w3en135UUAN15T1seniinnen1seifiunistiuiady a1 fansan

(% a

wonanfdadunsiliiuisanuiiouso seninesnisimuanginasivesdygytieatunis

Jnassanudslagnisiaudyginaz n1susuldniseniiuaausuiaaiy force majeure
way hardship laegnsasia Tnatanzuseinudamnelaniseniiuaiusulianiu force
majeure waz hardship $nfiTu31 “guassa” (an impediment) AI5gLAnTUlUIA VALY
(% = 1% I a dﬁ( .. A [ =3
dygmteaanniulanuanalsiNazinlu (reasonable foreseeability) WWoulasiuusziau
Seansdulivguiinnudesislagdeve i ninudyayvesgnuil

[

ae19l3if Adrenamananeiisrudssunisufuifnisdisy

dyl 1 Id Y A 1 Y a dlf 14 [ ¢ al 1
nildldarnsailuldldvsenelviinarsvuindulinngdyagrarnwmanisainldaiunse

' ¥
0 o IS

&
Aravurelainsizadgalaliaidulaedaudslunisufuianisdnsenil (an explicit

Y
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undertaking) n50n135UU52AU (guarantee) Iumiﬂﬁﬁ’amiéﬁﬁwﬁimmawmmzm
#r9819.9U AR Rowe v. Town of Peabody® Wunsdlisfudyaynalusdlyiuiimauia
Woalaeludyaylalsueg1atandedn “unuialddu (the underground plot) fadilegn
nvndeudunautalosufiasanuiuiaveulag ynedssAatunSnuz Ry
vosglusAfidafilingivaey wazdumn (gdyan) Anasdusouiivzuuniuaudsmed

a X i a & a N Y v, a .
Lﬂﬂ%u‘ﬂqﬂﬂﬂqmLLWﬂGﬂQmquﬁﬁiﬂsﬁqm%@ﬁwu@umquwG]u‘l,ﬂﬂ']ﬂvill']ﬂl'l I AR Gulf Oil COI’p.

'
o w =

v. EP.C° madndudn “n1sSudseiulinagniuuinnitdidyay dan1siudseiuneniig
Y] q' Y a a & | = . | v a Ve =
wiounazliusnisusunauiaogiaiisans Gulf oil Corp. gauduilugiulafeninudeves
A & ' I~ v  a & v, & v
Reulvluswpnviuaetadinisusuiusauials” Wudu

wonanil Tudyginileg dnazninuadedyy19in159nass

v Y 1

wansalaudsdlaeniluuaranuidstanzinizisseningdyyiliogud Aegieves

msdnassanudsanlvlaedaudsiivsngiiiuegialy wudedyaa “hell or high water

Y o

clause” n3otodygrludyyiinimualidiszadilagliAdedennueindiuinse

anun1sallag fegnawu ARl Wells Fargo Bank, N.A. v. BrooksAmerica Mortgage Corp.™

Y v

Farmalananalian “dedwan hell or high water clause MBuusspudamil lonelwiin

AsERNIULA BrooksAmerica Tun1sneailagluficeuly” visluuTunvesdyynn

¥ L2 1 4

a ! 2 o % P . y v °
N15WU (finance lease) AdnUsznauMIgvadyey1 “hell or high water” yKNL¥19EADININTT

Y
[

FrszRulagldaddfanisufianmsdrseniitrsaunnsesludiuveslianieguiu

Jadyey 1 ninassnnuideclagianiziatzasiioguai luvugii

gy

Tyaunadygrongnnuludiunilivesdygyruinistuasdemaaiaigdyadrenialed

woasuazivuadanaassludygitisndonisdudinamisleeiinglszasdiioasaln

'
[ o

WA 0990171993 98T AudAysiegsnavesdsulselevunivsdnduladignis

o

o a ' ] a U a

ALUNIINEIAA AU Ay NviiNMstuasteinassedenduiuguisaudsdainginis
a & ! v o & a ' a = a o A =
asetiuligndewmseliiduninuase Adgardndenilionaieniesrndemense

U A

1%

<

IS ¥
BLIIVALN

(% '
a o

N1318878MM19BUIINNTTRITBLNIRT T g nApatuludya ldingdyyifivinisuaas

7 Ag7)

Toinvasetiuazlinsgmintisnnugniesvesnisuaasdefinseulunahdyavseliinu

893 N.E. 604 (Mass. 1911).
? 563 F.2d 588 (3d Cir 1977).
19419 F.3d 107, 110 (2nd Cir.2005).
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[%
va o o v

W gdyanuoasdeinaasanlasuniseydfienunaindguiauds anudssainnisldlasu

edD_

Q.

Byl

3)

Lngiangluunsseiagdnvinanisudiansdrsenilanseduiivgulalaeadaariie

[
&Y 1 al [y

"y egrelsimuadyaiotalvnisuaasdeiaaiearminlusuianuiesulsefuneaiu

U o

wgnsaidenaasslusuianild wu ludsufeadunisldsuniseud@ainiguianiy
TafimualunsAIUN1TN9gINTIY Inglantveg1egangladeiivunindigiaiesnin

(a stabilization clause) vo953W3agdna M duvesguesUszmeaniinisamu (state-owned

U o

party of a host country) duduunfisssunivesussmanilssusunisiiiesiiladduamsenly

o

a1u130a1ambalaeni1ssulssiufaniseannguune naninaa seuleuleuassgniinig

o«

a9%U (the host state) I1agliinsusudsunaonsseviiatvesdyyiludnvasNdia

'
=) =

nsgnuseaniuarntNvendyymIoineITenuralsElevun1eNITAN YRR ULONTY

a v L% =

Hafinuwn Ao SguranseaniiAvydhlignaziiuainnisldgiuiseduleewasiuwdinasd
o = [ L3 N 1 < 1 1 & & = Ly
nMsUTulasungmane naninae viseulouie egalsimnudnduutunasiniseyniuniy
Y] d' IR a Q & = ] o =
doyerazeniugdygnenyuainnginisalinaity visvaldandeniglnluniadu vie

Tudiuvesdannuainniulaie snImne (a tax stabilization clause) Ingadayay kel

U a =

duiluguiinnudsaeinisasunlailifisUszasdvenisdniuni8eainsenagnsu

<a

[ |

agludyaseninedyynenvu Faludyarssninedygienvudenvuainedtunidens

g} U

[

ilRdaeniagiesaldandemeliunadyyidniie dmsunisideunwdailiig
UszasAlunsdaiundennsiludu!!
=1 a o A o Y A4 o w
wonaNi AEBIYRINITUTUURBUTEAUTIARLY wSemds
& a o a Y v v a = vy o a
n1seanas (n1glule) fullmnuineitesiutennadasusenengenlvinisusuiiiusiai
Y30NTIAINDUWNUTENINAUY 387L58NTN “escalator or index clause' Aty H3UFUAT
wiauimsinluduuniuanudesesnisiinsmviemldaienuund
A01139019 AR TULAIN TennaIdInaTIAIINLENIveRNANITA]
¢ v g Yo ¢ ) - s a o Y wqy
UmgnNsaiNamazasasUsuldivimmnisalusdiursaimgnisaln idnvae aaneiula

wIeli nsdidananduegivaninisalwindedluraziuitennasiuazgniniuguls Tu

N

nsaMduNasdunl151NT9nnaITnasIALLASUANIZLAE AL UNALANAI9INT DUNLIY

=

AINNSURAMIL force majeure %38 hardship 11AANBE19WAU (construed narrowly) &

nszurunsifadunaunainngnisinudygiieiadeasdenis wu nsdinaziesinde

' Christoph Brunner, supra note 7, p.120.
2 Ibid., p.121.
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Foyayrunfaulusdveangrunenlddenu ngdyaussasdnaglilongrunenlddeduau

(%
o LY

AdIIrAanssinludnuasdawiisane 1 Wudy daty vuitugiurestennatingss
AULEEIVBUNANITNANTLLANENAITRITAN TG YLATUAINLEBIINMRNIT0IDUY

>

o
'
=

mnRaninafeItesiumgiue lnetdeeg1etnuds Fandnnguuievesussmadaingule
nanliludnwusfinaiadu A “An express provision in a contract for some events

which might otherwise frustrate it does not exclude the possibility of frustration by

a 1

other events” fafiageaRrasUsEmASinguiieIiunsineguaurastennaslag
Lﬂ‘W’]BLﬁ]’]STNLﬁ‘/ﬂ\llE]‘ﬁf\]ﬂﬂﬁﬂ%’mﬂﬂﬂiﬂ%UI‘%ﬂﬁﬂﬂ’]iéjuélus"jﬂﬁliyiyﬂﬂﬂ%é’ﬂ frustration ' 19
AR Metropolitan Water Board v. Dick, Kerr & Co.,* lananil131 Tannadlagianizianyas
fdulimuiidnusiunirewefiezasounquiaungnisal uinduBaniunisfiaauais

WA sHWRSwestennasnvzlildnadefull nanfie lueunsngiau U a.a. 1914 §5u

Fmnasfiszneasseraiuinlugisszeza 6 U dddudyaivusmgnisalvesaanuad

¥ Y

(the event of the delays) 11“lddrn1sardrasiinainannglafinin” §ideazdesdnig

VTP WNULTUIN deunluieunun1ius U a.a. 1916 §3udndlagndedulivgnanu

[ '
1Y 1 &Y =

lnsAmdwoinnzsguratazfwislsauvesnull winAdsiainanuuiliofiasunaiag

v v
A | v VA

dhdnwazveslonnadiedaiumuandn (the delay clause) Asssfioindmyaitudugaadiag
w9 frustration LHasandannasiinaninnulssasanagldiunsdaiueinaiuindunis
12A517 (temporary difficulties) 191 AIVIALABULINIU FATNDINIATILEITIE UTAIUTA

yaslumsdnmumasdudn [Judu uilinseurguiansdifinsdavnadunudnuazdfgyse

'
o v 4a o

A & Y a Ql' P o 5 1
srpghailusingiuddgnviliiianisildsunlasieulvvesdygyuazddyayiliens

Asanlaseseslaluvnzyindya wielund Bank Line v. Arthur Capel & Co.* ladin1g

e

andgaluisasienvrayuulanNainuulugiau (negative implication) 3ndeimun

o v a

lAN1#LAEA (specific clause) Nadyaausadulivgulatmudsdaganiziaiz iy

Feluaddinaniidiveaseldgnileseasendndonigannsldaunsadweuselanigle

1 Bonell, Michale Joachim, “Unification by Non-Legislative Means: The

UNIDROIT Draft Principles for International Commercial Contracts,” American Journal

of Comparative Law, 40 p. 617-633 (1992).

' Christoph Brunner, supra note 7, p.123.
" [1918] A.C. 119.
" [1919] A.C. 435,
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[ 1

Fyy 913 (charterparty) lusngdiiinveadeldnd1aersindyanldduanasieimy
frustration 91nA"37IgNN1sNSBAEBLY (the requisition of the ship) ddugiin3elfudsin
frustration tugnenyiulaedennasaestoludyadladuluaufiidvesionandns dume

Magvanidndyayiladed 2 ndlmeniu fie 1. mniseuugnvanisaaly vise 2. ldaunsods

youlsouulaluiun 30 wwiww A.A. 1915 House of Lord va383nguladinduin dyeyn

o

SotuAUgAatAI8Le frustration Fafia1saunlaaindeninualidnsuenidndy (the

<

€

cancelling clause) uulwawmmwm (charterer) lunsiandyayuliindyaraeilidugnas
m&lmoﬁ frustration®’
Tunnenseiudiu filsuvesndiegramgnisalseluiiivavendu

C o

Hoian15AMINeE19n11990309ANAIN1TNTEA8ANLLEY Na1IRe adgygusenaulue
Tafinualilsusia (an escalator clause) WaITadYIAINE1ILATDUARUEIAINAEIT
Wenesiunenun®au Tuad Publicker Industries v,. Union Carbide Corp.,” 984%17

[y

a o ) Y 9 v o X & X Y PN DY)
@L@Jiﬂumiuammqﬂigﬂ@l]WFJEIGUEW]ﬂaQIWU5U?Ju3']ﬂ’]sijqeuuaaﬂUigﬂclJi’]ﬂqﬁﬂﬁﬂWEJ'P]?JGL‘VVLECU

Y

[

u miméuamﬂauﬁuuuﬂawmmmmmmnaiwmmLaawaamsmmuama HodAguay
aaiililivessamsemldienndunissveduis
A &l r-zl' Y = v P 1o
n3oan uN1TalauY Netananslviiufadeasuningdynyn
fulivgulanenudswaang N5l QUuasIAlag laNIZI1La WY NTALIN ANYAYNIT
\arnlsveInsvhgsnssu (speculative nature of the transaction) M3dnassALLARIlABEY
< [ @ o o N o A a v [
p1adunaunndnvauznsfilsveantsingsnssy lnsanslunsaldyyrnneitesdu
a v Y . a o o ¢ - P Y A A o
auAlnafiau (commodities) w3ananning (securities) Tusiannmualinsm wseludygy)
283817 (long-term contracts) sluanunisaliduilazgnudueniieaiuusznutymniies
YountIuAIINTURA hardship A18819L8U ARTININUBIUTEIMABINGY Larrinaga & Co. v.

Société Franco — Américane des Phosphates de Médulla® Tideyrvuasdunlavindulu

" Anddna Usni, “{]zgm%’@%ﬂumiﬁﬁﬁwﬁ Lﬁaamﬂwqammﬁé’uﬂuimgmum
mﬂaﬁﬁmﬁammaﬂﬂLWiflzmq!Lmaﬂ%’aumﬁammmwma (Supervening Events) ,” 51847
A5398 (ARUEDRANARNS UNINYIFUSITUANERS, 2549), U.14.

'8 See Missouri Pub. Serv. Co. v. Peabody Coal Co., 583 S.W.2d7211 (Mo. App.
1979).

2 17 UCC Rep.Serv. 989 (E.D.Pa. 1975).

%[1923] 92 L.J.KB. 455.
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U A, 1913 Wevinn1svuasnean (phosphates) s¥inahoudiuAy A.A. 1918 DalAu

'
=< a

WOAINIBUY A.A.1920 va9INaIRslanaTIvisduanas guudeendalauwgaduindyan

duanadlaeine frustration insizdeulunisvudaniiegluvasiulivisuwlasly dade

[

1iugeRana House of Lords taAnAumiginanindayaludnyueiuiinisudiinisdisy

DAY

v
=< v o

willaiAndundannindygudadunamareduasudefinudss gdygiwnazidieds

J IS

o v vee o a4 | = N | o A
WiSWUﬂ‘l@ﬂ\‘iﬂ'ﬂqﬂJLﬁEN‘WLﬂauvL?Jﬂ']ﬁsUuaﬂa'mlm'ﬁLﬂaEJULLUaﬂvLmu‘SU'NiSEJSLﬂaqﬂﬂﬂaqq NIEUN

a aa o 4

v o Y a a wva o & =2 = d' 1 & o
GRN Mu’]VI‘SU’eNQNaWIUﬂWiU{]‘UWﬂ’]isﬁ’]iﬁfiuﬂi@‘UﬂQNﬂﬂﬂ’l’mLﬁ?NVI%J@%L‘UUTJﬂG]’JﬁEJV]@’WVI’]

1 ° v & Y oawo A a o & ‘:4' o § v 1y ° &
Iin1strseniilunateduniudde vislinsentnuuinwenagyilivgaiuainnisdisenil
Wuld fegradu AF United States v. Wegematic Corp.,”* IUTENHNEARN (Wegematic)

¥
d\lwycv LY 1%

Jnaglunnil lodvidyaiuanenIsuNIssuInITansgasnIeyinNIsHanFUALAEIRY

<

SEUUABNNLADSAIEWMALULAE N UAT L NDN1SVENI B I ABUNNADS ALl UTBLAUDEY

wovduanigluifeuiuanlasudy AngnTTuNTT sousudoldusfinaIlazAInue

) 1

Tudndewaudualuiui 30 dguigy a.a.1957 Feludygrivennasssyinlumeniseiy

3

£%
L2 =

JnagldufiRaudyyll AnznIsTun1T10199AMIUINITINNUIAIDULAZINALIZABY

[ e

[ [ (%
= Y 1

SuRinveuelidefifindutiu dounduasudermenssunsalimaudundausnit nsvuds
omadnIiitmusliinszsaevinseenuuussuuresansarituludanJywmediu
3AInTsu (basic engineering difficulties) 6'75@Lﬁumsﬂ%’uﬂqawﬁmﬁmﬁﬁﬁu wdnusLag
Hudanadadossuilfnisvudiandrdniduadsiians aaznssunsasuRarsannisuds
Fananudufiasnsveneszeziiainisvuddiundias duasdedunidsdovannaaliun
amznssunsa (and) insvudedudnduliionanseild (impracticable) Tuvand sy
wzdedldinategatesniafsanstuazonaiialdarsgefaniaduiuaunoaaiflunis
uitdymding1n enadnduin Commercial impracticability fiagvinlfeniiunisufcinng
FrsgviiuldrufdlymiiugiunsiiamnssuiiRatudnnanisudsunandidmun

wazIas ARl ALLAIIIMINT a8 L ASUNITUEIEIATLAZLNN T UIUERY 311882 a1U1T0

'
= o

1Y) a ¢ v | o = aa <, Py | A o
whteymszuupeniamesainanle gedsnionadululs As nsdweumunainmuualilu

dyauazdnaslianalddondnasssnarniiesniiunisujiinisdiseniivesaulamee

21360 F2d 674 (2d Cir.1966), Retrieved on August 2, 2017, from
http//:www.casebriefs.com/blog/law/commercial-law/performance/united-States-v-

wegematic-corp/.
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Jnaganunsaduiivgiulafnnudswes “anudnsavesnisufifmalulad” He1aviali
nsufuRn1stsenilienansgyile (impracticable)
2.1.1.2 msmananglanuaualsluvustvindgyyn

Tof1Munnilaeg19vesddyy1d1eNazentonanioedu Ao

| ;Y

AduydeNazendenaiins (deusslov) azaedlienanavanelanuauaisisguassai

¥ '
o w =

giindulurasidvihdyandaduderwuanilidmsudesniiuniusuiia force majeure

o

LardosnIuAUSTURA hardship mueudneyn CISG, UPICC wag PECL* Zeguassaiioy

[ Ag] U

[ v
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22 Art.79 CISG, 7.1.7(1) UPICC (force majeure), 6.2.2(b) UPICC (definition of
hardship), Art.8:108(1) PECL (Excuse due to an impediment, 6:111(2)(b) PECL (Change
of circumstances).

% Christoph Brunner, supra note 7, p.157.
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2% Decision of 24.04.1996, “CISG-online No.435”, Retrieved on October 25, 2017,
from http://cisgw3.law.pace.edu/cases/960424bu.html.
% |CC Arbitration Case No. 7197 of 1992, Retrieved on August 7, 2017, from

http://www.cisg.law.pace.edu/cases/927197i1.html.
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pudadudeuvtivesnuzoyylanainisluda.e. 1975 A8andniianuduinaives
ﬁjﬁmmwﬁazlé’%’ums%wwﬁiuaqaL?th*uszmﬂmmsamwmal@ﬁmmawwasméa
ﬂgimﬁ&mmmmmmaﬂLﬂﬁlﬂuﬁumwﬁmaﬁﬁ’ﬂﬁuagLLa”ﬂummw‘hé’Qchw%

n3dl MNufuRIuYesanaiulaznIsand1dy 9nefndiiiuinly
dueIdQs¥eze (long-term contract) ﬁ’]ﬁ'@ﬁu%smmsuaaagzgﬂmaflm'ﬁlmqamﬁuﬁ%’g
T Ad. 1999 nsdifinisdrsznimudygnintulugid .. 1996-2006 aUIARAINTT
wisaniussy (ngsuealad $ade) WendeSoniomoutlunitunsmeUssmadomana
71 Tandaszninladenuliwdueuvesnaiaidu (currency market) wazarudululsves
msansasresanaiiugia (Rouble) agnafiiaeiAntuludl a.a 1993 Tanddssndend aéns
hardship 4uih A1vesanaiugibaandiasedsdunduivlaainuaresnis funseaunluas
nfumeludainsunadadouarsunasnansliusenasuiudetudl 17 dsvnau 1998
AerfunisidounisiedudmsuiusinssguiauarUsenmieussoznain1stnssnives
suimsTaldewntnamudisfeeniudn 6 wew luad Himpuma California Energy Ltd.
(Burmuda) v. PT. (Persero) Perusahaan Listruik Negara (Indonesia)*’ ﬁm@qﬁg}amawéjﬂﬁm
fiflsvazantinualy 30 U gnvhdudedaa. 1994 sugrlanainisufiastededuosdod
8NUBNA11979 hardship G?TumesLW;mizﬁ‘iﬂqamwgﬁf\]mqmiﬁm%gﬂmyfumL@L%aluﬂ
A.7.1997-1998 fidanansznusonisanaAiuanaside (Rupiah) vesUszmadulaiideodne
wifviing suglanaintsiaduinddeannsnduivgulifennumdswesmaandiiuana;
elnsiamgesvivingfiasvsiadananildifintusuduladidodundusn mszieeiin
wamsallugavesszsnunduignslu lunanslnmssy 1960 fannziaswgiaegluainy
Jurnenfauiumsiinaniietduilais 1000% sl

2.1.1.3 guassaiaguanmilan1sarunuvasgdnan
(1) AnwazvaQUaTIn
wnnsaiilUfigdsuasnanisieluiiduudldsunseeuiuiiey

& aAve o

uaﬂLMﬁE]“U@‘UL“UGIﬂ’Tﬁﬂ'JUﬁ]lI“U@\‘iQﬂMﬁLLﬁ3LUL!‘VIET\]ﬂﬂiu%ﬁu%ﬂ\la%a\‘iﬂﬂﬁﬁWMU(ﬂ force majeure

Y <9

wa

clause Tudyayr Feorawvalavanednue WU mAgAIdn1NIINYIR (Act of God) iy

% |CC award in Case No.2216 of 1975, Retrieved on August 7, 2017, from
https://www.trans-lex.org/202216/ /icc-award-no2216-clunet-1975-at-917-et-seqy/.

T UNCITRAL Ad Hoc-Award of 4 May 1999, YCA XXV (2000), 13 et seq., Retrieved
on August 7, 2017, from https://www.trans-lex.org/262700.html.
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messTuBRTinsznudenisUfoRnisirsend wu NNy wHuAUlNY WignuinAzues
Saddy fouds wazlsaszsuin seftinegnamnssy nieduiviniAnannisnsginves
uywd Wi nsseidavedlsslnihdnadusivesiueda (Chemnobyl) fuasnsiu 1598198
mMsnensiie nslasnssu SaAdy nsszlavienaianuiedesinslaegdngiofia
n13nsEinazLiia (tortuous ach) N1TABAIINTUAIEVBILTINUTLY (general labour
disturbances) Audeverasnmsvudavianisininidaide nsunsnussvesniady wu
N1sMNAIEUAIEN NISARFUNUSNILATEEAY N13TINANITUILIEIRBNEUAT Y30 N13311R
suanLUAuRuAT

slu Force majeure Clause 2003 U84 @N190N1FAIUIUIYIR

)28

w39 ICC 9071 3@)F(9)* AlasusvaBuavesguassaneuaniienanulanilulunissiy

muun force majeure clause Tuanweuginaeiunly

8 |CC Force Majeure Clause 2003

[3] In the absence of proof to the contrary and unless otherwise agreed in the
contract between the parties expressly or impliedly, a party invoking this Clause shall
be presumed to have established the conditions described in paragraph 1[a] and [b]
of this Clause in case of the occurrence of one or more of the following impediments:

[a] war (whether declared or not), armed conflict or the serious threat
of same (including but not limited to hostile attack, blockade, military embargo),
hostilities, invasion, act of a foreign enemy, extensive military mobilisation;

[b] civil war, riot rebellion and revolution, military or usurped power,
insurrection, civil commotion or disorder, mob violence, act of civil disobedience;

[c] act of terrorism, sabotage or piracy;

[d] act of authority whether lawful or unlawful, compliance with any
law or governmental order, rule, regulation or direction, curfew restriction,
expropriation, compulsory acquisition, seizure of works, requisition, nationalisation;

[e] act of God, plague, epidemic, natural disaster such as but not limited
to violent storm, cyclone, typhoon, hurricane, tornado, blizzard, earthquake, volcanic
activity, landslide, tidal wave, tsunami, flood, damage or destruction by lightning,

drought;
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(2) nMsufuanisthseuiflsisunsanseinldvieliaumaaunaids
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(excessively onerous) (fildifigsunilunisgninluniuunfisssuni) segnuil®

Tul5939/9na17 Jones & SCHLECHTRIEM lonana13i1 “idundaiauiiaiusnduindes

va a o o =

wusunSgRRaens eundy R ludmiunsdl Clausula rubus sic stantibus fTl¢ 3
A ndusaduesls Weun “ﬁyﬁﬁ“aﬂL”ium’m%’uﬂmLLazqumﬁumﬂmiﬁﬁﬁwﬁmm
gnuiifilfsluiinisduivide (impossibility) wagauiinvesgniivintu usitjdlufiundn
“guassatiueguanmiionisauauvesgnvil” fudeddeandostuminluduiuys
N5EUIUNTTYNUYI UNCITRAL wikiiAuAanisinuniuuing 79(1) <SG lutagdu
Aenfunsufiinnsdissuildannsanssvhldnszsmgmaasvsiadudummuidioontiu
arwsuRntuiaseunquisnsiininudsunadlufanmnisaindonsedudnlvg
Frewmnil Fenan181s force majeure Feenaldadultuaniunsel
nsfuidevnaasegha fugu nsufiRnisthseniliannsanssyild (unaffordability)
violdaumnauna (unreasonableness) Fa1dunsdl hardship M%amwﬁﬁ'@mﬁﬁzwﬁ
Aelvilinnseiiuanasuagdyyiuazdosniiundusuiea hardship Saauludansainig
= v ¥ o oo oo

UUAnstrsenillaianunsansgyilamsgmnniaasygnanig AauANduRusIEning

1 i v a . . =< o v a Y o [ 1 =
PYBYNLIUAINUIUNA force majeure Lag hardship Jeeudusosasurelidnunlde nanme

[f] explosion, fire, destruction of machines, equipment, factories and of
any kind of installation, prolonged break-down of transport, telecommunication or
electric current;

[¢] general labour disturbance such as but not limited to boycott, strike
and lock-out, go-slow, occupation of factories and premises.

# CISG-AC Opinion No.7 (2007), Retrieved on May 3, 2017, from https://www.

cisg.law.pace.edu/cisg/CISG-AC-op7.html.
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%0 Article 6.2.1-6.2.2 UPICC, Article 6:111 PECL, ICC Hardship Clause (2003) (ICC
Publ. No.650).
3! Christoph Brunner, supra note 7, p.214.

Ref. code: 25605701033721SHA



25

maé’wmm%uaeiwiziamLmama namfe lfissudidunissmindusiniy (more onerous)
widunnseuintusgnaunn (excessively onerous) MULLAALAALE8 hardship
VOMNUALANIZY19D9T08ALIUAINUSURA hardship wag force
majeure Aafindnnisfimileutunazdesniiumusuiin hardship AfildTesdusenaud
weniloluann force majeure Wi ausilvautnfinaunitLazianizianzaand gy
nanfe langUassa (Madsuulasluvesannsad) hliAsnsiasunamasam

vosdyn v819lsAnINNITeSUIEANLANAIIBeTalaulsTeULYAn1sUIAUTdUSe

o |

Auduiusvesiidesosn iuausuinduseafiddymszaislinaniang e fiuansig
Ausenly luvauedasniiuainusuiia force majeure gnuilazvgaiuainndinlunis

UURnsTsznillaganizianzaswazninnya A dsnieainnisufonnisdiseni du

'
=

TunIUAMUTURA hardship aygyeliradsunidedyyivelinasnimwisdygyinduau

o '
2/ LYY A a

& A & Y o < o & 4 <
NIDYRALYLYTUUATNIULAZUVBANINNTNUATU MUY WIBLNAYUATIATU (ﬂ'ﬁL‘UﬁEIULL‘UaQVLU

9

Y < 1%

YBIANIINT0) LLa8‘1/Tﬂ,ﬁﬂﬁsﬂﬁﬁ’aﬂﬁiﬁﬁﬁwﬁL‘Uumiwﬁ'ﬂﬁﬁuaﬂwmﬂ@iaqﬂwfﬁmaq
f1sauanedngnunIsalfinainnegntglavesniiuniuiuiia force majeure 39
hardship TnglanzegnsBeaniunisainsufoinisdrssuitlianmsanseyinldnmemema
Aiwgiia (economic unaffordability) msazegnelédesniiila annsdifsnaniiusziiud

[
| o

AIIRITUAETABIUSELAY NA1IAD 1) VeULURURITBRedyIaes (force majeure Lay

Y

hardship) Tuanuduasaudwiudeutunseoli uay 2) Jedaudanarillasunisuiluegsls®

faznasalul

¥
=

1. Msanasvedyadlunsujuinistseniliiaglasuanedayan
andheagneldtosniiuninuiuia hardship Wintiu
nsidsunlasregasninluaisedfgvesdyyiiens
& A PR v ' Y] v v PR a &
nanesu hardship loduenauandlviiued 1ntaudamemanisaliiueddidinasdunisanas
A Yo a va ° & Y a G R a wa
voayam vz lasuannnisufuinisdrsenilanedyysndrevsealdirglunsuiainas
Frsenilifingen® Faduaniumsaliineitesiunisanasvesyarnazlasuainnsu]dinig
Frsguiidilaluderimuninanililudend1idns force majeure Llipananldanevesgnudl
lun1sufuRnistrsenidfilasunansenuainnisanasresyadin1sujianisdrsevilves

Vo a ¢ 1 Hee ' vy Y o a =
Adyadndgluaaunisaliduiifaasanegnielddesniiuainuiuiia hardship Jsdeagy

2 Ibid., p.221.
35 Article 6.2.2 UPICC, Article 6:111 PECL
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INMITTERANLINT 7.2.2(0) UPICCY wazunsn 9:102 PECL* Adqyayiliienaisenses

* Article 7.2.2 UPICC
Where a party who owes an obligation other than one to pay money does not
perform, the other party may require performance, unless
(a) performance is impossible in law or in fact;
(b) performance or, where relevant, enforcement is unreasonably burdensome
or expensive;
(c) the party entitled to performance may reasonably obtain performance from
another source;
(d) performance is of an exclusively personal character; or
(e) the party entitled to performance does not require performance within a
reasonable time after it has, or ought to have, become aware of the non-performance.
% Article 9:102: Non-monetary Obligations PECL
(1) The aggrieved party is entitled to specific performance of an obligation other
than one to pay money, including the remedying of a defective performance.
(2) Specific performance cannot, however, be obtained where:
(a) performance would be unlawful or impossible; or
(b) performance would cause the obligor unreasonable effort or
expense; or
(c) the performance consists in the provision of services or work of a
personal character or depends upon a personal relationship, or
(d) the aggrieved party may reasonably obtain performance from

another source.
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(3) The aggrieved party will lose the right to specific performance if it fails to
seek it within a reasonable time after it has or ought to have become aware of the

non-performance.

*" Ingeborg Schwenzer, Christiana Fountoulakis and Mariel Dimsey, International
Sales Law, second edition (United Kingdom : Hart Publishing Ltd., 2012), p.584-586.

8 Comment No.3.b. on Art.7.2.2 UPICC , Comment F. on Art. 9:102 PECL,
Retrieved on June 5, 2017, from https://cisgw3.law. pace.edu/cisg/text/peclcomp?
.html and https://www.unidroit.org/instruments/commercial-contracts/article-7-2-

2-performance-of-non-monetary-obligation.
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%0 Magnus Ulrich, The International Sale of Goods Revisited, (The Netherlands :

Kluwer Law International, 2001), p.18.
* Christoph Brunner, supra note 7, p.234.
2 Art.79(3) CISG, Art.7.1.7(2) UPICC and Art.8:108(2) PECL
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% Marcle Fontaine, “Content and Performance,” 40 The American Journal of

Comparative Law 3, p.645 (1992).

* Ingeborg Schwenzer, Christiana Fountoulakis and Mariel Dimsey, supra note
37, p.593.

2 CC Case No.8873, Retrieved on April 20, 2017, from http://www.unilex.info/
case.cfm?pid=1&do=case&id=6418&step=Abstract.
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% Christoph Brunner, supra note 7, p.158.

" Article 79(5) CISG; Article 7.1.7(4) UPICC, Article 8:102(2) PECL, see also
Comment No.2 on Art.7.1.7 UPICC, Retrieved on April, 20, 2017, from
https://www.unidroit.org/instruments/commercial-contracts/unidroit-principles-010
/417-chapter-7-non-performance-section-2-right-to-performance/1048-article-7-2-2-
performance-of-non-monetary-obligation.

“ Article 8:101(2) PECL; Article 7.1.7(4) UPICC; CISG Art.79(5).

* Christoph Brunner, supra note 7, p.1724.

>0 Ibid., p.1727.
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>? Article 4 CISG
This Convention governs only the formation of the contract of sale and

the rights and obligations of the seller and the buyer arising from such a contract. In
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particular, except as otherwise expressly provided in this Convention, it is not
concerned with:
(a) the validity of the contract or of any of its provisions or of any
usage...”
> Christoph Brunner, supra note 7, p.348.
> Ibid.

>> Magnus Ulrich, supra note 40, p.23.
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™ Article 6.2.2 UPICC : Definition of hardship

There is hardship where the occurrence of events fundamentally alters
the equilibrium of the contract either because the cost of a party's performance has
increased or because the value of the performance a party receives has diminished, ...

"> Article 6:111 PECL : Change of circumstances

(1) A party is bound to fulfil its obligations even if performance has
become more onerous, whether because the cost of performance has increased or
because the value of the performance it receives has diminished.

(2) If, however, performance of the contract becomes excessively
onerous because of a change of circumstances, the parties are bound to enter into
negotiations with a view to adapting the contract or terminating it, provided that: ...

© “Comment No. 2b.on art. 6.2.2 UPICC,” Retrieved on May 15, 2017, from
https://www.unidroit.org/instruments/commercial-contracts/article-7-3-1-right-to-

terminate-the-contract.

Ref. code: 25605701033721SHA



aq

aalifinsidndyauszznawasdonnasfifvuavioonaudluusudedyaiiielfiaa
AnuaNnatuszningdyan” Jwalumsnguaneldesuieiangrainnsizmgle 11ms
6.2.1 - 6.2.3 UPICC fiimaiiu hardship Sslataeiililuunil 6 3es nsufdfnnstrseni
(performance) Tuvaizdiunsn 7.1.7 UPICC 1304 force majeure Mdgyel@lFluund 7 1384
nslaiufiRnstrsent (non-performance) @slu PECL Auiendu ndnie was 6:111
Sean1sdsuniadluvesan1inisaininden e change of circumstances Tayai@lilu
undl 6 309 ilevuaznaresdnynn lurnefiinns 8:108 fendndrduiownanglasse
30 excuse due to an impediment TeUnyaAl luuni 8 L‘%‘admﬂ;iﬂﬁﬁ'ami?ﬁizwil,az

NNSLEEIEIANULEE Y %ammLLmﬂﬁhwaﬁdaawé’ﬂmﬂﬁuamiﬁlﬁuﬁqquwaqpﬁiw

£%
[

Afmuali hardship agluusunvesnisuguinisdrseniimudyainaglvnaluniangvang
fianuganguiisanaiiagyilinisufuiRnisdseninudyadanunsansevile

2.2.1.1 msdullegruanuidesvasddynn

v

graggniiasantinuniuau

o Y

= & v & )
Lu@qq]’]fﬂ;@ EW]'JVLULLa'QQﬂﬁUG]'uJa

FeosdulosnamnmsujiRnistrssudannnsilisuudasaniinisalndeuiions natedu

A [

nsneliAnNsEIRNtL Tunienseiutunelitennasiadygyienrenidnlavestosniiu

Y
AUSURA hardship gnuillddeswunsuanudedunisiisuwdasanuaunaluasedy

vasdgyaynllasanelddnevesransenulunsuianistseniliiuduegsunnvseyanii

" Article 6.2.3(3),(4) : UPICC
(3) Upon failure to reach agreement within a reasonable time either
party may resort to the court.
(4) If the court finds hardship it may, if reasonable.
Article 6:111(3) : PECL
(3) If the parties fail to reach agreement within a reasonable period, the
court may:
(@) terminate the contract at a date and on terms to be
determined by the court ; or
(b) adapt the contract in order to distribute between the parties
in a just and equitable manner the losses and gains resulting from the change of

circumstances.
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’® Christoph Brunner, supra note 7, p.423.
? “CISG-online No. 261,” Retrieved on May 15, 2017, from http://cisgw3
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8 Draetta, “Hardship and Force Majeure Clauses,” International Business Law

Journal 3-4, p.347-358 (2002).
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8 Christoph Brunner, supra note 7, p.425.
82 “ICC Award No. 8486, YCA 1999, at 162 et seq,” Retrieved on May 15, 2017,
from https://www.trans-lex.org/208486/ /icc-award-no-8486-yca-1999-at-162-et-seq-/.
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8 peter Schlechtriem, “Art. 79 CISG para. 40,” Retrieved on May, 15, 2017, from
https://www.cisg.law.pace.edu/cisg/biblio/schlechtriem10.html.
8 Christoph Brunner, supra note 7, p.427.

Ref. code: 25605701033721SHA



a8

p819l5AR AruAuAniueg1dun1sn1sves The UNIDROIT
Principles aduuntal a.A. 1994 Usznaua189okaatn21u08199auas (an explicit

statement) WgRfUsEAUANABINSTIazAe AR Tuaa 1uA58l hardship® naifie widin

[
=

maasuuladlusngusuduaszddgyueusaznsdasluegfuusasaniunisal inn1s

U uRn1sdrszuiitduaiuisatanaidudiduldegisiugt n1sidsunianedsininie

Y v
S v A o !

I Yo A I a va o =] v = YA
ﬂ’ﬂ’ﬁﬂ’]ﬁ%iﬁ]?ﬂﬁﬂﬂ‘ﬂ@\‘lﬂ’ﬁﬂaUG]ﬂ’]i‘mi%‘ﬁuuum%’]‘w}uw'?ﬂﬂ']’]‘ﬁiE]L‘Vl']ﬂ‘U 50% fiolaaniinng

Wasuwlaslusingrusuduansedty (fundamental) Msgaiy siavsaaildaeiiiuuin

Fudu 13%, 30%, 44% %39 25-50% tudsliifieanenazdalaindin1sdsuiuasniuwin

Wisnduresdgyaluanszdfgaintannuauestssntiu hardship

(%
U a =)

FrograuaIuiuluAIFndudvunn af ICC case No.6281%6 #

2

g3EnIYIBdvdikavelnaaie anasidyyi@eviewman 80,000 du Tusimsdiuay

[

ed_

o

G
190 Aeaansansy Weadun 20 Fmiau 1987 Faagyin1svuddunseningiun 15 dueneu

1985 wazriufi 15 uns1Aw 1988 lugmnsevsswmeglnaanie fou U 15 Suanmy 1987

a

A@efein1siomaniiufiudndiuay 80,000 du TusiAwazoulunmudyyAuudiaiy

Y

U ]

Ufiasuazaaiinsianidu 215 aeaansansgredudmiunisddoriuiuluaimauiionin
FAmaabiliingelu nddnann Blagojevickrul lalianuiuliinmaszdoaussdu
Jyywutuindnuuanudsmeainnisujianistrssninudyariiiavuiidiuuminle

WIeTEETIANAdyaAIwunFuANUEsevIalvn SuauasaulavTelil dadyarie

U o

Tadenisenaseanuwunsuanudemeniiaduiloufuinistrssulaudygyileedilainig

Wiguwlastadygyy anudemetuiniagdesiuniininudewmiuatnlsigusenaunisay

[ Y

AAnugla FINIAARRINAIINITILTUTDITIAINAINLANNTI9IN 190 AraaTansgsiony

o [

FuAaduies 13.16% Wity dardunisiiuduiieadntiosNag

Ju 215 aeaansansgee

&l

8 “Comment No. 2 on Art. 6.2.2 UPICC (1994 edition.),” Retrieved on May,
15, 2017, from https://www.unidroit.org/instruments/commercialcontracts/
unidroit-principles-2010/403-chapter-6-performance-section-2-hardship/1058-
article-6-2-2-definition-of-hardship.

8 “|CC Arbitration Case No. 6281 of 26 August 1989 (Steel bars case),”
Retrieved on May 20, 2017, from http://www.cisg.law.pace.edu/cases/896281il.html#ct
Excerpt 13.
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law, (St. Paul : West Pub. c1987), p.429.
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%0 Christoph Brunner, supra note 7, p.434.
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°L Arbitral Tribunal of Hamburg Friendly Arbitration, “award of 02.05.1977, Y.B.
Com. Arb.,, 1979,” Retrieved on May 20, 2017, from http://www.arbitration-
icca.org/publications/consolidated list of arbitral awards.html.
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1980 M19193zg UMk bifeiuT1eusIeg1anian Faluntdsde “Corbin Contracts”® v84
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awsnwazlundsde “Mann on the Legal Aspect of Money” ¥8383nquluAIuuziingd
“nsanAiuegneguksseraduyamauiin1sugaiuann1si1senills ”* (an extreme

depreciation of currency might be a ground of discharge) FeA1uuziIFana17 JONES &
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SCHLECHTRIEM Tosaulvimnuniiulaedliiuin “aaindudindlasuniseausutioguinda

?> Corbin on Contracts was a leading American textbook on US contract law

written by Arthur Linton Corbin. It was influential in the development of contract

theory and practice in the 50 American states, and throughout the common law world.

** Treitel, Guenter Heinz, Frustration and force majeure, (London : Thomson/

Sweet & Maxwell, 2004), p.635.
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%> Ewound Hondius and Hans Christoph Grigoleit, Unexpected Circumstances in

European Contract Law, (Cambridge : Cambridge University, 2011.), p.183.

% BGH 77, 194, NJW (1980): 2241.
o Christoph Brunner, supra note 7, 91909 BGHZ 86, 167 (1982), NUW (1983):
1309.p.459.
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Article 6.2.3 UPICC wag Article 6:111 PECL &auifgadaafumalunis
AnYMNEvDY Hardship wadsindnnismiloutu nanfe
2.2.3.1. wthitlun1ssasanlug (Duty to renegotiate)
(1) dnwnzuazualunangranensaldBluvdhiinisiosanln
Article 6.2.3(1) UPICC wag Article 6:111(2) PECL Uayay@lain Tu

a a = ' o ' A ¢ D 1w a P v
n3diin Hardship 3u Adyadheiideussleviszdesiosvadendyyiandigiieidnasa

[ &

doseslnidislanuniaznelfinnisusuldsutedyan (adaptation) n3oyRdy 1y

[ a

(terminated) mwmmaﬂ@Jazgmﬂumiwsmmaiaﬂmuumﬂﬂanlmmwmmﬂwaﬂq%m
A & [

(principle of good faith) MUundnnguurgiugundfyulsegludesniiuninuiuin

a a

hardship faiy mi“@j fygihefidesudinsiesljiRnutennadudyaregianinia

tvu

¥
V1 =

bbHINAE Lﬂ@L‘WﬂﬂWi ardship Yulay miﬂgummmamﬂaﬂuammamﬂmesmuummuau

a [

PlZ @jﬁf,UiU’]EhEJV]LﬁEJ‘UiSIEJGU‘HQQlIﬂ’l’]&lﬂ’]ﬂ%’]ﬂ%%%l@l%?ﬂ?ilﬂi%?

L e

ol ha
zUAvIoLEIHaNang3
nesesdyalvilaggasaiugdynyidnde %ﬂ%ﬁﬁﬁ%m@jgm@’ﬂumﬁL%i%ﬁﬁi@i@ﬂ%ﬁﬁ?ﬂ
9198991NUUIAA consideration of efficiency WAz NANAINNBATEYBIAF YY1 (party
autonomy)

ae13lsnA lungruneiuSeuiisy (Comparative Law) lananana
Igdervunvemtfilunisiasaisesesiug (the requirement of duty to renegotiate)
5unssensuiiiosnnuntsfuuisnguanesiavans fegratunguusvessemeigosiuy
fufertestundnngiinisaluindouiudeuntasdly (change of circumstances) fldndnais
wihlunisiasendesesiug udmouuazdennidesfiiind uandnivnisniangrune

ananedudiudn aneldngunewesduunUygfuins 313 wislszanangnaunaeasiu

%8 Article 1.11 UPICC : DEFINITIONS
In these Principles
- "court" includes an arbitral tribunal
Article 1:301(2) PECL : Meaning of Terms
In these Principles, except where the context otherwise requires:

(2) ‘court’ includes arbitral tribunal
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11M31 2.15 UPICC (Negotiations in bad faith)®® @slaevirluwdrnnnudemeiusidaany

%% Article 2.15 - Negotiations in Bad Faith
(1) A party is free to negotiate and is not liable for failure to reach an
agreement.
(2) However, a party who negotiates or breaks off negotiations in bad
faith is liable for the losses caused to the other party.
(3) It is bad faith, in particular, for a party to enter into or continue

negotiations when intending not to reach an agreement with the other party.
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n138ausuBnSnavesd1dnUseifaansngvuialsiu (the historical school of Roman

a a

law) F1ENNYUUEFTINYIRA (the natural law school) kaganBiATygAweaslley (the liberal

£
va =

economy)” #1931 1134 Uszananguuneunslsueaa Ty aRvunglandnainudnadns

> Ewoud Hondius and Hans Christoph Grigoleit, Unexpected Circumstances in

European Contract Law, (Cambridge : Cambridge University Press, 2011), p.144.

* Ibid., p.145.

# Liberalism, as the predominant philosophical stream in the eighteenth
century, gave rise to some ideas which were incompatible with a restrictive application
of the rebus sic stantibus doctrine as provided by the canonists. Pacta sunt servanda,
on the contrary, was perfectly coherent with the concept of laissez faire. Therefore
the code enacted during this period did not adopt rebus sic stantibus.

% 11951 1134 Ussananguinguesliuaa
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" Ewoud Hondius and Hans Christoph Grigoleit , supra note 14, p.146.
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A.A.1856% wazUrygindnanudnhansuesdygrvuluafininwad Gallifet v. Commune
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Y

8 DP 1916.3.25. see also Ewoud Hondius and Hans Christoph Grigoleit, supra
note 23, p.153.

# CE. 9 December 1932, Tramways de Cherbours.

Y Cass. Civ., 9 January 1856 (7 cases) DP 1856, 1, p.33, report Nicias-Gaillard.

°' DP 1876. 1. 193
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Fevseuuinistsenillula desidanuue 3 Usenshie®

32 Comm. Rouen, 28 August 1843, upheld on appeal Rouen, 9 February 1844,
D., 1845, p.d.

B30 1ATugUAs, ndnnguanenns dnwaenil, AN 20, 1AsIN15A154AE

LBNEANSUIENOUNTTADU AMERRANERNS UN1INYIFUSTITIUAERNS, 2554), W.29-31.
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" P.V.D Marsh, Comparative Contract Law: England, France, Germany, (England

: Gower, 1994), p.41.
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> John O. Honnold, Documentary history of the uniform law for international

sales, (Deventer, Netherlands : Kluwer Law and Taxations, c1989), p.185-186.
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* Article 79(1) CISG
A party is not liable for a failure to perform any of his obligations if he
proves that the failure was due to an impediment beyond his control and that he
could not reasonably be expected to have taken the impediment into account at the
time of the conclusion of the contract or to have avoided or overcome it or its

consequences.
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> Article 7.1.7 UPICC
(1) Non-performance by a party is excused if that party proves that the
non-performance was due to an impediment beyond its control and that it could not
reasonably be expected to have taken the impediment into account at the time of

the conclusion of the contract or to have avoided or overcome it or its consequences.
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* Article 7.1.7 UPICC
(3) The party who fails to perform must give notice to the other party
of the impediment and its effect on its ability to perform. If the notice is not received
by the other party within a reasonable time after the party who fails to perform knew
or ought to have known of the impediment, it is liable for damages resulting from such
non-receipt.
* Article 7.1.7 UPICC
(2) When the impediment is only temporary, the excuse shall have
effect for such period as is reasonable having regard to the effect of the impediment
on the performance of the contract.

0 Article 7.1.7 UPICC
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(4) Nothing in this article prevents a party from exercising a right to
terminate the contract or to withhold performance or request interest on money due.
! Article 6.2.1 UPICC
Where the performance of a contract becomes more onerous for one
of the parties, that party is nevertheless bound to perform its obligations subject to
the following provisions on hardship.
* Article 6.2.2 UPICC
There is hardship where the occurrence of events fundamentally alters
the equilibrium of the contract either because the cost of a party's performance has
increased or because the value of the performance a party receives has diminished,
and
(a) the events occur or become known to the disadvantaged party after
the conclusion of the contract;
(b) the events could not reasonably have been taken into account by
the disadvantaged party at the time of the conclusion of the contract;
(c) the events are beyond the control of the disadvantaged party; and

(d) the risk of the events was not assumed by the disadvantaged party.
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3.7 én Change of circumstances lunannguunedaysyrelsy (PECL)

wannguuneigItesiumanvililianunsaufufnistrsentanudyale Tu
wannguanednaglsy v3e PECL aglusas “maivdsuudadlu@saniinisaluinges” w3e
Change of circumstance” Tusns 6:111%

“nsilasunlasiudaan1inisaivinaon”

* Article 6:111 PECL : Change of circumstances

(1) A party is bound to fulfil its obligations even if performance has
become more onerous, whether because the cost of performance has increased or
because the value of the performance it receives has diminished.

(2) If, however, performance of the contract becomes excessively
onerous because of a change of circumstances, the parties are bound to enter into
negotiations with a view to adapting the contract or terminating it, provided that:

(a) the change of circumstances occurred after the time of
conclusion of the contract,

(b) the possibility of a change of circumstances was not one
which could reasonably have been taken into account at the time of conclusion of
the contract, and

(c) the risk of the change of circumstances is not one which,
according to the contract, the party affected should be required to bear.

(3) If the parties fail to reach agreement within a reasonable period, the
court may:

(a) terminate the contract at a date and on terms to be
determined by the court ; or

(b) adapt the contract in order to distribute between the parties
in a just and equitable manner the losses and gains resulting from the change of
circumstances.

In either case, the court may award damages for the loss suffered
through a party refusing to negotiate or breaking off negotiations contrary to good faith

and fair dealing.
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3.8 #ian Change of Circumstances lu Draft Common Frame of Reference (DCFR)
Draft Common Frame of Reference %38 DCFR uluiniaindaenanngvune
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or the “Acquis Group”) AawsiU w.a. 2546 Iaessatuauysal (Outline Edition) ¥as DCFR
Iguszmeldidlotudl 1 unsiay w.a. 2552

a

#an Change of Circumstance §n Uty

o

aglu Model Rules Book lll 1584
Obligations and Corresponding Rights Tusnns 11-1:110 Assieazidenmaliil
“Ums1 11L-1:110* msdsusUamisensyidyailaeealunsalaniinisel

wInasuUasuwlaaly

“ Article II-1:110: Variation or termination by court on a change of
circumstances

(1) An obligation must be performed even if performance has become
more onerous, whether because the cost of performance has increased or because
the value of what is to be received in return has diminished.

(2) If, however, performance of a contractual obligation or of an
obligation arising from a unilateral juridical act becomes so onerous because of an
exceptional change of circumstances that it would be manifestly unjust to hold the
debtor to the obligation a court may:

(a) vary the obligation in order to make it reasonable and
equitable in the new circumstances; or

(b) terminate the obligation at a date and on terms to be
determined by the court.

(3) Paragraph (2) applies only if:

(a) the change of circumstances occurred after the time when
the obligation was incurred,

(b) the debtor did not at that time take into account, and could
not reasonably be expected to have taken into account, the possibility or scale of that
change of circumstances;

(c) the debtor did not assume, and cannot reasonably be
regarded as having assumed, the risk of that change of circumstances; and

(d) the debtor has attempted, reasonably and in good faith, to
achieve by negotiation a reasonable and equitable adjustment of the terms regulating

the obligation.
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CISG
Article 79 CISG

(1) A party is not liable for a failure to perform any of his obligations if he
proves that the failure was due to an impediment beyond his control and that he
could not reasonably be expected to have taken the impediment into account at the
time of the conclusion of the contract or to have avoided or overcome it or its
consequences.

(2) If the party's failure is due to the failure by a third person whom he has
engaged to perform the whole or a part of the contract, that party is exempt from
liability only if:

(a) he is exempt under the preceding paragraph; and
(b) the person whom he has so engaged would be so exempt if the
provisions of that paragraph were applied to him.

(3) The exemption provided by this article has effect for the period during
which the impediment exists.

(4) The party who fails to perform must give notice to the other party of
the impediment and its effect on his ability to perform. If the notice is not received by
the other party within a reasonable time after the party who fails to perform knew or
ought to have known of the impediment, he is liable for damages resulting from such
non-receipt.

(5) Nothing in this article prevents either party from exercising any right

other than to claim damages under this Convention.

UNIDROIT Principles
ARTICLE 7.1.7 (FORCE MAJEURE)
(1) Non-performance by a party is excused if that party proves that the

non-performance was due to an impediment beyond its control and that it could not
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reasonably be expected to have taken the impediment into account at the time of

the conclusion of the contract or to have avoided or overcome it or its consequences.

(2) When the impediment is only temporary, the excuse shall have effect
for such period as is reasonable having regard to the effect of the impediment on the
performance of the contract.

(3) The party who fails to perform must give notice to the other party of
the impediment and its effect on its ability to perform. If the notice is not received by
the other party within a reasonable time after the party who fails to perform knew or
ought to have known of the impediment, it is liable for damages resulting from such
non-receipt.

(4) Nothing in this article prevents a party from exercising a right to

terminate the contract or to withhold performance or request interest on money due.

Principles of European Contract Law - PECL

CHAPTER 8: NON-PERFORMANCE AND REMEDIES IN GENERAL

Article 8:108: Excuse Due to an Impediment

(1) A party's non-performance is excused if it proves that it is due to an
impediment beyond its control and that it could not reasonably have been expected
to take the impediment into account at the time of the conclusion of the contract, or
to have avoided or overcome the impediment or its consequences.

(2) Where the impediment is only temporary the excuse provided by this
article has effect for the period during which the impediment exists. However, if the
delay amounts to a fundamental non-performance, the obligee may treat it as such.

(3) The non-performing party must ensure that notice of the impediment
and of its effect on its ability to perform is received by the other party within a
reasonable time after the non-performing party knew or ought to have known of these
circumstances. The other party is entitled to damages for any loss resulting from the

non-receipt of such notice.
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UNIDROIT Principles
ARTICLE 6.2.1 (CONTRACT TO BE OBSERVED)
Where the performance of a contract becomes more onerous for one of
the parties, that party is nevertheless bound to perform its obligations subject to the

following provisions on hardship.

ARTICLE 6.2.2 (DEFINITION OF HARDSHIP)

There is hardship where the occurrence of events fundamentally alters the
equilibrium of the contract either because the cost of a party's performance has
increased or because the value of the performance a party receives has diminished,
and

(a) the events occur or become known to the disadvantaged party after
the conclusion of the contract;

(b) the events could not reasonably have been taken into account by the
disadvantaged party at the time of the conclusion of the contract;

(c) the events are beyond the control of the disadvantaged party; and

(d) the risk of the events was not assumed by the disadvantaged party.

ARTICLE 6.2.3 (EFFECTS OF HARDSHIP)

(1) In case of hardship the disadvantaged party is entitled to request
renegotiations. The request shall be made without undue delay and shall indicate the
grounds on which it is based.

(2) The request for renegotiation does not in itself entitle the
disadvantaged party to withhold performance.

(3) Upon failure to reach agreement within a reasonable time either party
may resort to the court.

(4) If the court finds hardship it may, if reasonable,

(a) terminate the contract at a date and on terms to be fixed; or
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(b) adapt the contract with a view to restoring its equilibrium.

Principles of European Contract Law - PECL
CHAPTER 6: CONTENTS AND EFFECTS
Article 6:111: Change of Circumstances

(1) A party is bound to fulfil its obligations even if performance has become
more onerous, whether because the cost of performance has increased or because
the value of the performance it receives has diminished.

(2) If, however, performance of the contract becomes excessively onerous
because of a change of circumstances, the parties are bound to enter into negotiations
with a view to adapting the contract or terminating it, provided that:

(a) the change of circumstances occurred after the time of conclusion
of the contract,

(b) the possibility of a change of circumstances was not one which could
reasonably have been taken into account at the time of conclusion of the contract,
and

(c) the risk of the change of circumstances is not one which, according
to the contract, the party affected should be required to bear.

(3) If the parties fail to reach agreement within a reasonable period, the
court may:

(a) terminate the contract at a date and on terms to be determined by
the court ; or

(b) adapt the contract in order to distribute between the parties in a
just and equitable manner the losses and gains resulting from the change of
circumstances.

In either case, the court may award damages for the loss suffered through
a party refusing to negotiate or breaking off negotiations contrary to good faith and fair

dealing.
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Draft Common Frame of Reference : DCFR
l.-1:110: Variation or termination by court on a change of circumstances

(1) An obligation must be performed even if performance has become
more onerous, whether because the cost of performance has increased or because
the value of what is to be received in return has diminished.

(2) If, however, performance of a contractual obligation or of an obligation
arising from a unilateral juridical act becomes so onerous because of an exceptional
change of circumstances that it would be manifestly unjust to hold the debtor to the
obligation a court may:

(a) vary the obligation in order to make it reasonable and equitable in
the new circumstances; or

(b) terminate the obligation at a date and on terms to be determined
by the court.

(3) Paragraph (2) applies only if:

(a) the change of circumstances occurred after the time when the
obligation was incurred,

(b) the debtor did not at that time take into account, and could not
reasonably be expected to have taken into account, the possibility or scale of that
change of circumstances;

(c) the debtor did not assume, and cannot reasonably be regarded as
having assumed, the risk of that change of circumstances; and

(d) the debtor has attempted, reasonably and in good faith, to achieve
by negotiation a reasonable and equitable adjustment of the terms regulating the

obligation.
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