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ABSTRACT

This thesis aims to study the usage of criminal proceeding for defamation
as a tool to intimidate and suppress freedom of expression right which is beneficial to
public. Also, this tool is used for concealing any information from public; maintaining
good reputation of the accused or the alleged offender; other purposes other than
real intention to proceed the case; or receiving any compensation. The mentioned
intentions draws the attraction the most when the official uses this tool to obstacle
the inspection of official duties by public. To solve this problem and provide practical
suggestion for law amendment, this topic has to be extensively studied on.

The study found that the preliminary examination process in Thailand was
insufficiently efficient due to lack of the alleged offender’s involvement. The process
was between the court and the prosecutor to scrutinize the cause of action before
issuing order to accept the charge for consideration. Thus, the alleged offender could
not produce evidence to prove whether it is prima facie case, but only submit
document certified by the prosecutor to the court for cross-examination. In addition,

on this stage the action would not be dismissed by reason of justification or excuse.
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And also, the excuses for defamation could not be used in both compliant and
investigation processes. It caused a loophole in the law allowed the officials to
threaten people who expressed their opinions or fact in good faith, and then they
were afraid to do so.

In the United State of America, Canada and Australia, the civil
procedure laws named the Anti Strategic Lawsuit Against Public Participation or Anti-
SLAPP Law had been legislated. There were only civil compensation, i.e. attorney fee,
all litigation cost, because of no criminal defamation in these countries. Regarding
Germany, a Civil law country, it had crucial principle whereby the public prosecutor
had power to order the suspension of defamation or insult case in which related to
other proceeding criminal case. The latter concept could be suitably adapted to Thai
legal system.

As the abovementioned, there are four suggestions as follows:

1) the preliminary examination process should be amended by stipulating
the judiciary regulation on preliminary examination consideration whereby the court
can take any justification or excuse to acquit the alleged offender of the crime at this
early stage;

2) the alleged offender should have the right to produce any evidence to
prove whether the case is prima facie;

3) the public prosecutor should have the power to suspend the
defamation or insult case relating to other ongoing criminal case; and

4) the criminal code should be amended by decriminalizing the giving
testimony in both compliant and investigation processes, so the public prosecutor can

issue non-prosecution order on this ground.

Keywords: Defamation, Strategic Lawsuit Against Public Participation ( SLAPP) ,

Corruption, Misconduct
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>! Article 10 of The European Convention on Human Rights states that

(1) Everyone has the right to freedom of expression. This right shall include
freedom to hold opinions and to receive and impart information and ideas without
interference by public authority and regardless of frontiers. This Article shall not
prevent States from requiring the licensing of broadcasting, television or cinema
enterprises.

(2 ) The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions, restrictions or penalties
as are prescribed by law and are necessary in a democratic society, in the interests of
national security, territorial integrity or public safety, for the prevention of disorder or
crime, for the protection of health or morals, for the protection of the reputation or
rights of others, for preventing the disclosure of information received in confidence, or

for maintaining the authority and impartiality of the judiciary.
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" Section 425.16.

(a) The Legislature finds and declares that there has been a disturbing increase in
lawsuits brought primarily to chill the valid exercise of the constitutional rights of
freedom of speech and petition for the redress of grievances. The Legislature finds and
declares that it is in the public interest to encourage continued participation in matters
of public significance, and that this participation should not be chilled through abuse of
the judicial process. To this end, this section shall be construed broadly.

(b) (1) A cause of action against a person arising from any act of that person in
furtherance of the person’s right of petition or free speech under the United States
Constitution or the California Constitution in connection with a public issue shall be
subject to a special motion to strike, unless the court determines that the plaintiff has

established that there is a probability that the plaintiff will prevail on the claim.
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(2) In making its determination, the court shall consider the pleadings, and
supporting and opposing affidavits stating the facts upon which the liability or defense is
based.

(3) If the court determines that the plaintiff has established a probability that he
or she will prevail on the claim, neither that determination nor the fact of that
determination shall be admissible in evidence at any later stage of the case, or in any
subsequent action, and no burden of proof or degree of proof otherwise applicable shall
be affected by that determination in any later stage of the case or in any subsequent
proceeding.

(c) (1) Except as provided in paragraph (2), in any action subject to subdivision (b),
a prevailing defendant on a special motion to strike shall be entitled to recover his or
her attorney’s fees and costs. If the court finds that a special motion to strike is frivolous
or is solely intended to cause unnecessary delay, the court shall award costs and
reasonable attorney’s fees to a plaintiff prevailing on the motion, pursuant to Section
128.5.

(2) A defendant who prevails on a special motion to strike in an action subject to
paragraph (1) shall not be entitled to attorney’s fees and costs if that cause of action is
brought pursuant to Section 6259, 11130, 11130.3, 54960, or 54960.1 of the Government
Code. Nothing in this paragraph shall be construed to prevent a prevailing defendant
from recovering attorney’s fees and costs pursuant to subdivision (d) of Section 6259, or
Section 11130.5 or 54960.5, of the Government Code.

(d) This section shall not apply to any enforcement action brought in the name
of the people of the State of California by the Attorney General, district attorney, or city
attomney, acting as a public prosecutor.

(e) As used in this section, “act in furtherance of a person’s right of petition or
free speech under the United States or California Constitution in connection with a
public issue” includes: (1) any written or oral statement or writing made before a
legislative, executive, or judicial proceeding, or any other official proceeding authorized

by law, (2) any written or oral statement or writing made in connection with an issue
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under consideration or review by a legislative, executive, or judicial body, or any other
official proceeding authorized by law, (3) any written or oral statement or writing made in
a place open to the public or a public forum in connection with an issue of public
interest, or (4) any other conduct in furtherance of the exercise of the constitutional right
of petition or the constitutional right of free speech in connection with a public issue or
an issue of public interest.

(f) The special motion may be filed within 60 days of the service of the
complaint or, in the court’s discretion, at any later time upon terms it deems proper.
The motion shall be scheduled by the clerk of the court for a hearing not more than 30
days after the service of the motion unless the docket conditions of the court require a
later hearing.

(g) All discovery proceedings in the action shall be stayed upon the filing of a
notice of motion made pursuant to this section. The stay of discovery shall remain in
effect until notice of entry of the order ruling on the motion. The court, on noticed
motion and for good cause shown, may order that specified discovery be conducted
notwithstanding this subdivision.

(h) For purposes of this section, “ complaint” includes “ cross-complaint” and

» o«

“petition,” “plaintiff” includes “cross-complainant” and “petitioner,” and “defendant”
includes “cross-defendant” and “respondent.”

(i) An order granting or denying a special motion to strike shall be appealable
under Section 904.1.

(j) (1) Any party who files a special motion to strike pursuant to this section, and
any party who files an opposition to a special motion to strike, shall, promptly upon so
filing, transmit to the Judicial Council, by e-mail or facsimile, a copy of the endorsed,
filed caption page of the motion or opposition, a copy of any related notice of appeal or

petition for a writ, and a conformed copy of any order issued pursuant to this section,

including any order granting or denying a special motion to strike, discovery, or fees.
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(2) The Judicial Council shall maintain a public record of information transmitted
pursuant to this subdivision for at least three years, and may store the information on

microfilm or other appropriate electronic media.
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> Hugh Wilkins, ibid, p.25.
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>2 Section 153 [Non-Prosecution of Petty Offences]

(1) If a misdemeanour is the subject of the proceedings, the public prosecution
office may dispense with prosecution with the approval of the court competent to open
the main proceedings if the perpetrator’s guilt is considered to be of a minor nature and
there is no public interest in the prosecution. The approval of the court shall not be
required in the case of a misdemeanour which is not subject to an increased minimum
penalty and where the consequences ensuing from the offence are minimal.

(2) If charges have already been preferred, the court, with the consent of the
public prosecution office and the indicted accused, may terminate the proceedings at
any stage thereof under the conditions in subsection (1). The consent of the indicted
accused shall not be required if the main hearing cannot be conducted for the reasons
stated in Section 205, or is conducted in his absence in the cases referred to in Section
231 subsection (2) and Sections 232 and 233. The decision shall be given in a ruling. The
ruling shall not be contestable.

>? Section 153b [Dispensing with Court Action; Termination]

(1) If the conditions under which the court may dispense with imposing a penalty
apply, the public prosecution office may, with the consent of the court which would

have jurisdiction over the main hearing, dispense with preferment of public charges.
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(2) If charges have already been preferred the court may, with the consent of the
public prosecution office and of the indicted accused, terminate proceedings at any time
prior to commencement of the main hearing.

>* Section 154 [Insignificant Secondary Penalties]

(1) The public prosecution office may dispense with prosecuting an offence

1 . if the penalty or the measure of reform and prevention in which the
prosecution might result is not particularly significant in addition to a penalty or measure
of reform and prevention which has been imposed with binding effect upon the accused
for another offence, or which he may expect for another offence, or

2. beyond that, if a judgment is not to be expected for such offence within a
reasonable time, and if a penalty or measure of reform and prevention which was
imposed with binding effect upon the accused, or which he may expect for another
offence, appears sufficient to have an influence on the perpetrator and to defend the
legal order.

(2) If public charges have already been preferred, the court may, upon the
application of the public prosecution office, provisionally terminate the proceedings at
any stage.

(3) If the proceedings were provisionally terminated on account of a penalty or
measure of reform and prevention already imposed with binding effect for another
offence, the proceedings may be resumed, unless barred by limitation in the meantime,
if the penalty or measure of reform and prevention imposed with binding effect is
subsequently not executed.

(4) If the proceedings were provisionally terminated on account of a penalty or

measure of reform and prevention which is to be expected for another offence, the
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proceedings may be resumed, unless barred by limitation in the meantime, within three
months after the judgment imposed for the other offence has entered into force.

(5) If the court has provisionally terminated the proceedings, a court order shall
be required for their resumption.

>> Section 153a [Provisional Dispensing with Court Action; Provisional Termination
of Proceedings]

(1) In a case involving a misdemeanour, the public prosecution office may, with
the consent of the accused and of the court competent to order the opening of the
main proceedings, dispense with preferment of public charges and concurrently impose
conditions and instructions upon the accused if these are of such a nature as to
eliminate the public interest in criminal prosecution and if the degree of guilt does not
present an obstacle. In particular, the following conditions and instructions may be

applied:
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1. to perform a specified service in order to make reparations for damage caused
by the offence;

2. to pay a sum of money to a non-profit-making institution or to the Treasury;,

3. to perform some other service of a non-profit-making nature;

4. to comply with duties to pay a specified amount in maintenance;

5. to make a serious attempt to reach a mediated agreement with the aggrieved
person (perpetrator-victim mediation) thereby trying to make reparation for his offence,
in full or to a predominant extent, or to strive therefor,

6. to participate in a social skills training course; or

7. to participate in a course pursuant to section 2 b subsection (2 ), second
sentence, or section 4 subsection (8), fourth sentence, of the Road Traffic Act.

The public prosecution office shall set a time limit within which the accused is to
comply with the conditions and instructions, and which, in the cases referred to in
numbers 1 to 3, 5 and 7 of the second sentence, shall be a maximum of six months
and, in the cases referred to in numbers 4 and 6 of the second sentence, a maximum of
one year. The public prosecution office may subsequently revoke the conditions and
instructions and may extend the time limit once for a period of three months; with the
consent of the accused it may subsequently impose or change conditions and
instructions. If the accused complies with the conditions and instructions, the offence
can no longer be prosecuted as a misdemeanour. If the accused fails to comply with the
conditions and instructions, no compensation shall be given for any contribution made
towards compliance. Section 153 subsection (1), second sentence, shall apply mutatis
mutandis in the cases referred to in numbers 1 to 6 of the second sentence. Section
246a subsection (2) shall apply mutatis mutandis.

(2) If public charges have already been preferred, the court may, with the
approval of the public prosecution office and of the indicted accused, provisionally
terminate the proceedings up until the end of the main hearing in which the findings of
fact can last be examined, and concurrently impose the conditions and instructions

referred to in subsection (1), first and second sentences, on the indicted accused.
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Subsection (1), third to sixth and eighth sentences, shall apply mutatis mutandis. The
decision pursuant to the first sentence shall be given in a ruling. The ruling shall not be
contestable. The fourth sentence shall also apply to a finding that conditions and
instructions imposed pursuant to the first sentence have been met

(3) The running of the period of limitation shall be suspended for the duration of
the time limit set for compliance with the conditions and instructions.

(4) In the case referred to in subsection (1), second sentence, number 6, also in
conjunction with subsection (2), Section 155b shall apply mutatis mutandis, subject to
the proviso that personal data from the criminal proceedings that do not concern the
accused may only be transmitted to the agency in charge of conducting the social skills
training course insofar as the affected persons have consented to such transmission. The
first sentence shall apply mutatis mutandis if an instruction to participate in a social skills
training course is given pursuant to other criminal law provisions.

*® Section 153c (1) The public prosecution office may dispense with prosecuting

criminal offences
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1. which have been committed outside the territorial scope of this statute, or
which an inciter or an accessory before the fact to an act committed outside the
territorial scope of this statute has committed within the territorial scope thereof;

2. which a foreigner committed in Germany on a foreign ship or aircraft;

3. if in the cases referred to in sections 129 and 129a, in each case also in
conjunction with section 129b subsection (1) of the Criminal Code, the group does not,
or does not mainly, exist in Germany and the participatory acts committed in Germany
are of lesser importance or are limited to mere membership.

Offences for which there is criminal liability pursuant to the Code of Crimes
against International Law shall be subject to Section 153f.

>T Section 154b [Extradition and Expulsion]

(1) Preferment of public charges may be dispensed with if the accused is
extradited to a foreign government because of the offence.

(2) The same shall apply if he is to be extradited to a foreign government or
transferred to an international criminal court of justice because of another offence and
the penalty or the measure of reform and prevention which might be the result of the
domestic prosecution is negligible in comparison to the penalty or measure of reform
and prevention which has been imposed on him with binding effect abroad or which he
may expect to be imposed abroad.

(3) Preferment of public charges may also be dispensed with if the accused is
expelled from the territorial scope of this Federal statute.

(4) If in the cases referred to in subsections (1) to (3) public charges have already
been preferred, the court, upon application by the public prosecution office, shall
provisionally terminate the proceedings. Section 154 subsections (3) to (5) shall apply
mutatis mutandis, subject to the proviso that the time limit in subsection (4) shall be

one year.
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*% Section 153d (1) The Federal Public Prosecutor General may dispense with
prosecuting criminal offences of the nature designated under section 74a subsection (1),
numbers 2 to 6, and under section 120 subsection (1), numbers 2 to 7, of the Courts
Constitution Act, if the conduct of proceedings poses a risk of serious detriment to the
Federal Republic of Germany, or if other overriding public interests present an obstacle
to prosecution.

% Section 153c¢ (2) The public prosecution office may dispense with prosecuting
a criminal offence if a sentence for the offence has already been executed against the
accused abroad, and the sentence which is to be expected in Germany would be
negligible after taking the foreign sentence into account or if the accused has already

been acquitted abroad by a final judgment in respect of the offence.
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%9 Section 153e (1) If criminal offences of the nature designated under section
T4a subsection (1), numbers 2 to 4, and section 120 subsection (1), numbers 2 to 7, of
the Courts Constitution Act are the subject of the proceedings, the Federal Public
Prosecutor General, with the approval of the Higher Regional Court competent pursuant
to section 120 of the Courts Constitution Act, may dispense with prosecuting such an
offence if the perpetrator, subsequently to the offence, and before he has learned of
the discovery thereof, contributed towards averting a danger to the existence or the
security of the Federal Republic of Germany or its constitutional order. The same shall
apply if the perpetrator has made such contribution by disclosing to an agency after the
offence such knowledge as he had with respect to endeavours involving high treason,
endangering the democratic state based on the rule of law, treason, and endangering
external security.

®! Section 154c [Victim of Coercion or Extortion]

(1) If coercion or extortion (sections 240 and 253 of the Criminal Code) was
committed by threats to reveal a criminal offence, the public prosecution office may
dispense with prosecuting the offence, the disclosure of which was threatened, unless

expiation is imperative because of the seriousness of the offence.
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(2) If the victim of coercion or extortion (sections 240 and 253 of the Criminal
Code) files charges in respect thereof (Section 158) and if as a result a misdemeanour
committed by the victim comes to light, the public prosecution office may dispense with
prosecution of the misdemeanour unless expiation is imperative because of the
seriousness of the offence.

If the preferring of public charges for a misdemeanour depends on the
evaluation of a question which must be determined according to civil law or
administrative law, the public prosecution office may set a time limit to decide the
question in civil proceedings or in administrative court proceedings. The person who
reported the criminal offence shall be notified thereof. After this time limit has expired
without any result, the public prosecution office may terminate the proceedings.

62 Section 154 [Insignificant Secondary Penalties]

(1) The public prosecution office may dispense with prosecuting an offence

1. if the penalty or the measure of reform and prevention in which the
prosecution might result is not particularly significant in addition to a penalty or measure
of reform and prevention which has been imposed with binding effect upon the accused
for another offence, or which he may expect for another offence, or

2. beyond that, if a judgment is not to be expected for such offence within a
reasonable time, and if a penalty or measure of reform and prevention which was
imposed with binding effect upon the accused, or which he may expect for another
offence, appears sufficient to have an influence on the perpetrator and to defend the

legal order.
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(2) If public charges have already been preferred, the court may, upon the
application of the public prosecution office, provisionally terminate the proceedings at
any stage.

(3) If the proceedings were provisionally terminated on account of a penalty or
measure of reform and prevention already imposed with binding effect for another
offence, the proceedings may be resumed, unless barred by limitation in the meantime,
if the penalty or measure of reform and prevention imposed with binding effect is
subsequently not executed.

(4) If the proceedings were provisionally terminated on account of a penalty or
measure of reform and prevention which is to be expected for another offence, the
proceedings may be resumed, unless barred by limitation in the meantime, within three
months after the judgment imposed for the other offence has entered into force.

(5) If the court has provisionally terminated the proceedings, a court order shall
be required for their resumption.

%% Section 154e (1) Public charges shall not be preferred for an erroneous
suspicion or insult (sections 164, 185 to 188 of the Criminal Code) as long as criminal or
disciplinary proceedings are pending for the reported or alleged offence

% Agin o uAS, ﬂgmwmmmﬂﬁl’ﬂﬂ. Faind i 5, (NTUNNUMIUAT : TYVY,
2556), 4.507-508.
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% Section 199 [Decision to Open the Main Proceedings]

(1) The court which is competent for the main hearing shall decide whether main
proceedings are to be opened or whether proceedings are to be provisionally
terminated.

(2) The bill of indictment shall contain the application to open the main

proceedings. The file shall be submitted to the court with the bill of indictment.

% pgllfienans U3A nuwesd uvnInedegsnatudeg, s1e1uiseaduanysal

lasanisAnwideiieimurssuunsidaiuyaileduasieigyl, (ngunwumiuas : d1nau

NANTYFATITU NILNTNYATITN, 2553), U.41-43,
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