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ABSTRACT

This thesis aims to study judge perversion on the course of justice and
whether to impose a penalty for such perversion in Thai law or not. This thesis also
focuses on why we should determine what the impositions should be for the
perversion on the course of justice. Should penalties be imposed? Which cases should
be prioritized and how do we consider which penalties need to be imposed?

According to recent studies, there has been an increase of perversion on
the course of justice. This is due to prejudicial, ideological and political biases. The
judges exercised their judicial power to interpret the laws differently or exercised their
powers outside the boundaries of the prescribed law. This was not only done with
substantive laws, but with procedural laws as well.

Additionally, at present time Thai law does not impose a penalty for the
perversion on the course of justice. Currently, various measures (disciplinary and
criminal) to prevent perversion on the course of justice are ineffective. Therefore, |
think Thai law should impose a penalty for perversion on the course of justice by

applying the same German criminal law code to the Thai criminal law codes.
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ngufivneanududasyvesffinnnya (The Theory of Judicial
Independence) lutszmesangulfivndniier funguiindhemmdudass vesginine
Moy 4 Ysens fie Usgnisusn gimnwsesusianneaininsilles gimnwaglasu
anuduasosiiliFesniulniandndnansuen Uszmsitaes fimnnmdesusaainainy
nafuynen o fmnwld¥un susefumiuduaddudumisnti i fanisdgiumia

MM swnEraLaznsAu gL uenantidalasunsuseiusesiumoums Usensi

au gRmnwazdeainnuludasslunisyaed1andrmlunisu fURwinnv ol fing nwn

v A I a

mMsUFURnt Aveaffinnuiazfesliioudemieniinndadedninadulasindadenn
aufinguniiudse g widnsfuem szn1stmnldlulum sifiveu feg duanafiald
Usgmsgaving gainnwianuidudasslunmsinnsanim nw afegradusssy ginnwn
Fedlidmduaiidesninldsudrinaningiunadun’

uenaniilumiuiiures Lord Denning Wiudffmnwarsiinn
Wudasza1ndvdnasiieg 10 Usznis Ao arududassvesing nwrainnsdedudyn
udFudu (A hierarchy of power) anududaszrasfinnwmainglisiuraunases
Uszine (A hierarchy of rulers) aadudaszaesffininuwiannifosisadeiduddag (A
hierarchy of honours) aadudaszuesgiinnunainunUyfRuvenguane (A hierarchy
of Constitution) A MTuBasza AinIN¥191n$5an" (A hierarchy of Parliament) A1y

\Judase 1o AN ¥191NaNAMLTIN Y (A hierarchy of Trade union) AuTuBaszves

® Such power, said the Archbichop, doubtless belong to the King by the word
of God in the Scriptures.
* The King is under no man, but under God and the Law.

> Denning, What Next In The Law, (London: Butter worth, 1982), p.310.
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AN N1 91N AN TNANITWNUT 185 (A hierarchy of Parliament) Aududasgves
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Y

NNy Nl ade fiaisneq (A hierarchy of The Media) Anuludaszuaainnnw1ain
AN A8 MLed (A hierarchy of the judge themselves) mﬂwé’ﬂmﬁwéfuﬁguuﬁﬂimg
Manududaszvosfimnwidondudass nnuntydfuingmnemefduideninluga
fulnasesfiessuavanysauyAnswd fannuIalideayniudieundydiue

=

nving Msmnuavann1sianadstdlamidfmannsunasesnenguine usegela Fa

'
v a
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msfvuandnauludaszasnainisiesednieldveuivnraingnuie meinai
winauludaszvefininwiivszifediseniuiu aendwmdnanududaszves
va =2 [ L Iy U = [~ )
A nn Finareidundnainaiilasuniseensulunaequss e deUsvmelvenlunilaly
Uszmemlamuandnanududassvosmaimsbimuieaiu®

Woswinudnnisianarndunannsifuasesdnivesussyvu
981991959 wazidunannsiiugunuyudnauaslesu nananududaszveinainisis
Tasumssusadhilundnnisanaavans lngusingaadl

wanm siug wanyszanddnsmeam i udaszveshenains
(United Nations’ Basic Principles on the Independence of the Judiciary) Tanvuateuly
& @ a [y V7
fugruvesrnutudase Lilundnnisusnii

« < a J 4 Yy v o

mududaszrssdhegainisdeslasunisusedulaeSguas gn

Toyel LT lusges suyamsengmanevessy Mnsguiauasnile nudus Inthfngdounisn

[ @ a | 8y
LAZINWIANUUUDATL VDI gAaINIT

¢ ofdnd wiviwanan, “anuludaszvorifiminy,” Grendnusum Tadia Ao

TRAENS UNNINY1BYSITSUMENS, 2534), U.17.

" International Commission of Jurists, International _Principles on _the

Independence and Accountability of judses. Lawyers and Prosecutors-A Practitioners

Guide, (Geneva: International Commission of Jurists, 2017), p.23.
¥ wdnnmsiuguvesandsznmiinalennuudaszeemains susedaeiivszyy
anuse¥d Asan 7 menstesiuer vy nssukan1suuRsenssvinin a Wedlianu

FEMINTUN 26 ey B9 6 Aue1eu WA, 2528 waz lasun 35uUTelag uANUss yuadivn
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Torduanuziiosnuludaszusnainis (Recommendation on
the Independence of Judges) ¥@3an18lsU (Council of Europe) 5&yn ANuudassues
AAIN1592 Aedbasunssulse ulaelundgyg fanivlusgsssuyamionguunedu)’ wagin
“§ruaUTMIRaz SN NI Az ua I nw Tudasy wazdlvlinslddumeuiiay
° S0 2 »10
a1eANUTUBATEYRNAINTT
nYUATEN ﬂasumcziﬁwmm (The universal charter of the judge)

Ly %

Faduied estlofiléFunisiuseslaedim nwannynginievialan Wygain “anududass
vosnarmatfudsdndudinialalivesninugfsssuinssarmiiessssunisldnguue
funsnurmeenlUlild vnanTunagnnmissnuiidéiuna bidrezidulussfuiinie
TuszdummsRasdenmsn duases uazUntaseududaseiu ! uasunngudnany
Judaszassmainisly u1es1 10 SosruSuiiavm wnaaza uuRnn1e gy JedyalRin
mMsmiduanes msmaunsinliite duvss mateyan alvinse vinld wag mssuduuinsms
ysegseiimnu suidamsduny aveugnaliingeyihldide suaaunisaifsing quals
anududass veadivnu il dunansgnuwidu? naafe Tumsnsevhwesfivanunds
relAnAmSuRnm swistuldtue afiduldlulssinafis e Ul R nundesfuiiania
W wazHInN LS URAMILIaE MISuRA eI et e e lilFAdeilie i dnse
winanududaszvowininwy lnglilinissonsou N19M59988U N1TABUAIU Uae

msanuaf fugiinn nwuiielfunisanduanuss vrgumly Tlenisaniiunafuuufiay

waz Josfuldlvgiinnwidemnadaeldaniunsainisnaduaindeniavunionisaf

avseev@ 40/32 dlotuil 29 ngedneu 2528 uag 40/146 diotudl 13 Surau 2528
Gialﬂﬂfﬁaﬂwé’ﬂmiﬁugmawmsGmsmaﬂ

? International Commission of Jurists, supra note 7, p.24.

1 anglsy, Tolausuug MINgaY R (94) 12 ¥83AMENT TIN5 3UUAT VRSEA1AAT
supududase AanuTiuseansain LLazummmaqﬁﬂwmm, 13 ganpu 2537, vanms 2
()

" International Commission of Jurists, supra note 7, p.24.

2 Civil action, in countries where this is permissible, and criminal action,
including arrest, against a judge must only be allowed under circumstances ensuring

that his or her independence cannot be influenced.
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venanindnanmdudassvomainisdadundnmailésuns
fuseadumsihldlundnnsanna Wy sRBesmaasniagn sietuaiemuiudaszves
drenain1s U 2542 laganen$301801 SavTuL e vukagansUse mvulmauansn1 (African
Commission of Human Rights and People’s Rights — ACHPR) A1 LLaaﬂﬂgﬂ{]ﬂﬁlﬂﬁhﬁ’m
wdnnsvesanududassvosihonainislugiiona LAWASIA n3efliFaniuin nénmsina
(Beijing Principles) * seifyut foadmsun stsduldudnnisiugiuindaeeuidudass
V999 aNN 508190U52@N5 0 (Procedures for the Effective Implementation of the Basic

Principles on the Independence of the Judiciary)'® $19Ufusyra1nalnsiemuludass

VB9ANYAFTTU (Draft Universal Declaration on the Independence of Justice)'" 1Tusiu

A &

YBNAN AN NNITEIN AN TUNY DUSUTEUINNUT LLNALAY UANAIY

o A

Dudaszusingmu wWamunen1swmunfidedu (The Sustainable Development Goals —
SDGs) Nin1nualavadys g unsanuszu191@ (The United Nations General Assembly)
suidunsouiildWaursiuduialan laede 16 1503 A uasugy afsssy wazlauuwen

Iomuuadinin glise maaan Inguin sulainsdaasumsunasesmengranewag Inn s

a

duasudnduyvevu WeneliAnmiumdusssuuwndiay wiazldlafnnnsnisdafunse

[
[

Tonndindaduausdyy sz nitwszmeneg winiluassydialunisiuadthnnesuas

" The European Network of Councils for the Judiciary, “Report ENCJ working
group on Liability 2007-2008,” p.4, Retrieved on November 14, 2017, from
https://www.encj.eu/images/stories/pdf/workinggroups/reportenliability20072008.pdf.

1 “EUROPEAN ASSOCIATION OF JUDGES,” p.6, Retrieved on November 14,
2017, from http//www.ekou.ee/doc/2015-04-13 Report-Situation-of-Justice-in-
Europe-2014.pdf.

' International Commission of Jurists, supra note 7, p.24.

' Jbid., p.114.

Y Ibid., p.119.

Ref. code: 25605801031732TXZ



13

Dusuanislunisiuandninasivesuntyginigludszme teneliAnnisussy

[

poUsEAIPNIIFInn'e

9

anuludaszvesdininwlulszmalve Juiwdlusiadald

al

Tyl @liluunwsgsssumanssuidunguunemninain undeygainse sssurtanslanaiads
anway AsEaINTs 11 mguwiesza nsil 24 Ysens duluanansddiuasly fie aseains
] Y a I v ° < a a A 54 o °

adlidudasain o Aeterdilandasiludasninluad o Aeflaeiuddesfrd1uly
landdnasdudasnnluaf o vuneaud Tginmnwinainisawudunas lididrade

wilsdhela Tnglisuilamiamznusngludiwiumnudu® Wun suaasliifiuimanaany

va o [y

[ a vYa a " ¥ £ Y
Wuoasy GUENQWWWﬂH’]ELu‘LJigLVIF?IV]EJ@JJJ”]LLG]IU?’]MW]&LL@U Iu{j‘\]‘\l‘U uVL(ﬂ‘UQJ,iU ATUITNUANAINU

o

Dudaszvesgainisilussssuyguussvenandnsine wea. 2560 sulungvunegedn

131 188 133AEBY F9TQRIN MRS AR us1u1 AUBIAa FeRp iU

va o |

Tidulumunguane wazlunszusinflsevesnszumnens g annundaygAnanarnduded
Bududn Tudegduaudwniuil Yszarsuldsunisfuasesannudnaauiudaszves
vYa PN P 3 a = 1 ' = [y
A aglasuenudusssalunisinnsanafiegraminieuiu

Y

drusuanududasyvesy imnuiiindfman sl dnanumun g
Vivanevituieiu wu wseelifemansinaia Jeniuiuin anududassvewfinnunlu
a a R I3 1Y) = v & Y Y =
M3 saniin nwessaafldurin seasrv sy suyanazlidunanuse fues anves
uara A1alaasnwuiunlaensys1wdydf wasileadtugmaundfinne geulinnnudu
daszlun1sifdadedugls Aans131593ad feraad Talianasiuil anududaszaes

N & a av i o | a A
NWNINWYN LUuaﬂV]vLﬂJllﬂ'lflﬂJa']LE]EN LWiW%ﬂqiLLmiﬂLLsﬁﬂIﬂﬁJLQW']%E]EJ'NENVHQﬂ'TiLlIE]Q

LY

Ainnwddaszlunisiansanfiminwe ssaafadbmduluaungning nanfe gfinne

a0 1A & a A a a a a8 1A 2 a
A tinnud udase lun1saUUININNNI SR SAN ANINEIAG waz Tlalanududasslums

® 53l gluzlaRvensga, uasy fimaeyns, “lAsen1sAnyiide nsdrsaniuy

voathminemsiaunfidaduluud unszmalvouazmado ninesnismansegmans
uazngmIned1niu Wivanedl 16: nMsdaiudsauiiaugulagasounguiite msiaund
Fatulvmneudnds mugfisssy wazairsaatuiiiszavisua Sullaveunazasoungulunn
sedv,” snenuideatuanysal, 2560, U.2-1.

¥ dsgnanguinesynian 1§y 1, w. 17-19.

Ref. code: 25605801031732TXZ



14

farsaniim nwadaulageuldiiveuwn uiiarsanfivnnebiduluanungrane®® dmsu
Mans1958 A3, Nen wasarie viuldlinnuiiud fimnulugiugdiansan fimmnwesse
Af T1daszlunsiiansan fmnwiessanalnduluamun guane sdmwaliiglaezddlfidound
dlduneiu ddldfimnwiondloshild vseddiadnudanlald nsisgsssuynl
AR nwddaszlunisiinsanfivinwad ginnwfesiansaniminwiaabinduluniy
ngvang azfiasanefuenmienguinelils”

ey estndfimansvaevinwinliladeasuin anudu
daszveInaIn1sll 2 Usenis fe aundudassluidemuazenududasylunisdiud
Usgmausn anududaszludont mnefls fRmnungoufimududasylumsufdamii i
fiansanfimnnwiessand lanneg melédvanavesynraniossdnsla Uszmsfiaes anadu
Saszlumsdrud mnes lumsujiRnhivos@nnundosnseililaeusimnamiundy
Mezldunationsondunndemends finnwdoslinssndnas linulmsenaielag
matdeusiuns nsudsialonérs matulueuuagmsadvusolfininm fesldsuemiy
WIUOUIINANE NI TUNTSAAINSAUNgmNeTeszidoutissnisiienainis®® usegndls
Amudiinnw agdanududasglunisinsanfinnwiad wiv ndfinn nwilderuaniy
s1nela srvinliAnmudeniodegany daan uazminiidedsvesesdnsnarmsls
fafuFsesdidedianududassvosfinnmivualy

2.1.1.2 davmandrandudaszvasnainis

whenududasvuesnanmaudsiitinnud dysieffimnwmly

m3ldgrunanarms winfildumneauinginmnwisiuisedelidiin anuludaszues

AanNnsaivedniney 2 Usenishe Yednfalasuntyainguineuazvedinlagnisilies

o

a IS a L4

20 3h FerAnd, ndniv1¥ndnnguang, FNRASN 6 (NJRvnamIuAs: dUnfiumw

wﬁmma"’aﬁiiumam‘, 2533), U.129.

21 Y [ a (4 | (% VL ) o
nYn LNy, ANBEUIYIFEITHUILININYDIUIINTLNY (2511) L389INAT AL

mefule gsssuuyalulagge, MunATa 1 (WszuAs: NJ9de 1UN TAaM, 2511), W.1051-

1052.

22 9AdRA NIVNENER, 979U 1F99TI0T 6, U.128-129.
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> A judge shall perform his or her judicial duties without favour, bias or
prejudice.

% United Nations Office on Drugs and Crime, “Commentary on The Bangalore
Principles of Judicial Conduct,” p. 59, Retrieved on March 2, 2017, from
https://www.unodc.org/documents/corruption/publications_ unodc_commentary-
e.pdf.

% Ibid., p.60.

% Ibid.
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" Ensuring equality of treatment to all before the courts is essential to the due
performance of the judicial office.

28 A judge shall not, in the performance of judicial duties, by words or conduct,
manifest bias or prejudice towards any person or group on irrelevant grounds.

?? United Nations Office on Drugs and Crime, supra note 24, p.124.
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%1 the performance of the judicial duties the judge is subject only to the law
and must consider only the law.

! In the performance of the judicial duties the judge must be impartial and
must so be seen.

*? The judge must perform his or her duties with restraint and attention to the
dignity of the court and of all persons involved.

*3 The court alone shall be competent to waive the immunity of judges; it
should waive immunity in any case where, in its opinion, the immunity would impede
the course of justice and can be waived without prejudice to the exercise of the judicial

function.
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** Each court shall establish rules of procedure to address a specific complaint
of misconduct or breach of duty on the part of a judge that may affect independence
or impartiality.

> Such a complaint may, if clearly unfounded, be resolved on a summary basis.
In any case where the court determines that fuller investigation is required, the rules
shall establish adequate safeguards to protect the judges’ rights and interests and to

ensure appropriate confidentiality of the proceedings.
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%2 Article 8 Everyone has the right to an effective remedy by the competent
national tribunals for acts violating the fundamental rights granted him by the
constitution or by law.

> Article 2

3. Each State Party to the present Covenant undertakes :

(a) to ensure that any person whose right or freedom as herein recognized are
violate shall have an effective remedy, not with standing that the violation has been
committed by persons acting in an official capacity;

(b) to ensure that any person claiming such a remedy shall have his right
thereto determined by competent judicial, administrative or legislative authorities, or
by any other competent authority provided for by the legal system of the State, and
to develop the possibilities of judicial remedy;

(c) to ensure that the competent authorities shall enforce such remedies when

granted.
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(Oxford: Oxford University Press, 2014), p. 638.
% Chinese criminal code, Articles 399.
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%’ Spain penal code, Articles 404.
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© Ibid., p.139.
' Ibid., pp.138-139.
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7 peter Seemann, Rechtsbeusung — Die Strafbarkeit des Richters, (Aachen:
Shaker, 1996), p.4.
8 Ibid., p.5.

¥ adln u uAg, Andunguang, fuiasedl 1 (Aganmmmiuas: ddnfaidgy ey,
2550) u.12.
20 «“preypisches Strafgesetzbuch von 1851,” pp.65-66, Retrieved on August 4,

2017, from http//www.koeblergerhard.de/Fontes/StrafgesetzbuchPreussen1851.pdf.
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L Ein Beamter, welcher bei der Leitung oder Entscheidung von Rechtssachen
vorsatzlich, zur Beglnstigung oder Benachtheiligung einer Partei, sich einer
Ungerechtigkeit schuldig macht, wird mit Zuchthaus bis zu funf Jahren bestraft.

22 7y gleicher Strafe ist ein Schiedsrichter zu verurtheilen, welcher bei der ihm
Ubertragenen Leitung oder Entscheidung von Rechtsstreitigkeiten vorsatzlich, zur
BegUnstigung oder Benachtheiligung einer Partei, sich einer Ungerechtigkeit schuldig
macht.

%3 An official or referee who in the course of the conduct or adjudication of a
legal matter intentionally misconstrues the law to the benefit or detriment of a party,

shall be punished by confinement in a penitentiary for a term not to exceed five years.
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24 A judge, another public official or an arbitrator who in conducting or deciding
a legal matter perverts the course of justice for the benefit or to the detriment of a
party shall be liable to imprisonment from one to five years. (English Version)

Ein Richter, ein anderer Amtstrdger oder ein Schiedsrichter, welcher sich bei
der Leitung oder Entscheidung einer Rechtssache zugunsten oder zum Nachteil einer
Partei einer Beugung des Rechts schuldig macht, wird mit Freiheitsstrafe von einem
Jahr bis zu funf Jahren bestraft. (German Version)

2> Howard J. De Nike, supra note 12, p.83.
26 Markus D. Dubber, Tatjana Hornle, Criminal Law A Comparative approach,

(Oxford: Oxford University Press, 2014), p.633.

2" BGHSt, STRAFVERTEIDIGER 305 (2002)
?8 Howard J. De Nike, supra note 12, p.85.
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" Judges shall be independent and subject only to the law
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fotadulaginuinar ddnvugiiouss anudroussfenisiarsanfinnuafndnde
ngvangogsipn daazlidulumuiais deedwalinavesafndunsafuinufufingrne
uuald 1wy 1 StR 201/09, NStZ 2010,92 June 24,2009) gimnnwlifufinnsandiee
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339 fnsyyhfimnaiadieldnszyhnistadengranse gnadau ety udldldmuel s
nsgyinisidsuueennusiing unanguanewfisndntesifumiuiia® msdadeu
nouanedilaidaauddiifeme g o Angdfinn nunluanuieguidld®® nssidansiana
wudifimeuananuswdusonisfues ssndnamududasz veamar mauagndnamdy
fignveamfivnnm (res judicata) 1ieaanuinilialennalwiing siniusdsegiin nwlu
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fuflunszuinmsgisssuedadeuss doRnnatamsngvane (Fehler) Selallfduiiugiu
Weseg1afelumsnszvinmsiie esngimnunfiduausssuniiigentimsiianaieie

vadldguieiuagedinll - ddidesszinliogauedadudiinanafiin

“® Markus D. Dubber, Tatjana Hérnle, supra note 26, p.639.

* Ibid., p.638.

>0 Bundesgerichtshof, Urteil vom 4. September 2001, Az. 5 StR 92/01 ; BGHSt
a7, 105-116.
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Ly v a va S Y i ) a A Y & a @
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>! Markus D. Dubber, Tatjana Hornle, supra note 26, p. 638.

°2 Wolfgang Joecks, Christian Jager, Strafgesetzbuch Studienkommentar,

(Minchen: C.H. Beck, 2018), pp.927-928.
>> Howard J. De Nike, supra note 12, p.85.

>* Herbert Tréndle und Thomas Fischer, Beck'sche Kurzkommentare zum

Strafgesetzbuch und Nebengesetze, 50. Auflage (MUnchen: C.H. Beck, 2002), p.1992.

>> Wolfgang Joecks, Christian Jager, supra note 52, p.927.
> Herbert Trondle und Thomas Fischer, supra note 54, p.1992.
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> Bernd Heinrich, Vorlesuneg Strafrecht - Besonderer Teil - Arbeitsblatt Nr. 57 -

Rechtsbeugung, §339 StGB, Lehrstuhl fur Strafrecht, Strafprozessrecht und

Urheberrecht, (Humbold-Universitat Berlin, 1. Oktober 2011), p.1.

8 Russell A. Miller, Peer C. Zumbansen, Annual of cerman & European Law,

Volume |, (New York Toronto: Oxford University Press, 2003), p.460.
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>? Bernd Heinrich, “Muss das ,Recht“ bei § 339 StGB objektiv gebeugt
werden?,”p.1, Retrieved on July 19, 2017, from http://heinrich.rewi.hu-berlin.de/doc/
abs ex 2014/52-sonstiges02.pdf.

% Russell A. Miller, Peer C. Zumbansen, supra note 58, p.460.

%! Bernd Heinrich, supra note 57, p.1.

2 peter seemann, supra note 17, p.70.

% Bernd Heinrich, supra note 59, p.1.
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% Bernd Heinrich, “Rechtsbeugung, § 339 StGB,” Retrieved on November 2,
2016, from http://heinrich.rewi.hu-berlin.de/doc/strbt2011/57-rechtsbeugung.pdf.

% Bernd Heinrich, supra note 59, p.1.

% Ibid.

87 Bernd Heinrich, supra note 57, p.1.

%8 Russell A. Miller, Peer C. Zumbansen, supra note 58, p.460.
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% Katharina Sobota, “Das Prinzip Rechtsstaat : verfassungs- und

verwaltungsrechtliche Aspekte,” in Jus publicum; Bd. 22, (TtUbingen: Mohr Siebeck,
1997), p.86.

" Ibid.

! Die rechtsprechende Gewalt ist den Richtern anvertraut; sie wird durch das
Bundesverfassungsgericht, durch die in diesem Grundgesetze vorgesehenen

Bundesgerichte und durch die Gerichte der Lander ausgelbt.
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'? Die Richter sind unabhingig und nur dem Gesetze unterworfen.

" Markus D. Dubber, Tatjana Hornle, supra note 26, pp.639-640.

" Ibid., p.637.

™ Ibid., p.639.

’® Grundgesetz Artikel 20(3) '(3) Die Gesetzgebung ist an die verfassungsmépige
Ordnung, die vollziehende Gewalt und die Rechtsprechung sind an Gesetz und Recht

gebunden."
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