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ABSTRACT

This thesis studies the concept of specific performance in the Thai legal
system, especially the obligation to do something, and provides a guideline to
interpret Section 194 and Section 213 of the Civil and Commercial Code in order to
achieve clarity and certainty of interpretation and consistency between substantive
and procedural law with regard to specific performance.

Based on the results from a historical study in this thesis, it was found
that the underlying principle of Section 194 of the Civil and Commercial Code is the
primacy of specific performance, which is considered the primary right and remedy
for breach of contract. This principle was influenced by the German Civil Code 1900.
However, such principle is not consistent with Section 213 of the Civil and
Commercial Code, which was predominantly influenced by the French Civil Code
1804 which placed specific performance and compensation for damage the same
footing. Nevertheless, taking the intention of the drafting commission into
consideration as well as other provisions regarding non-performance in Book Il of the
Civil and Commercial Code, which was mostly influenced by the German Civil Code;
and a comparative study of other remedy measures, such as damages or termination
of contract, the Thai Civil and Commercial Code gives priority to the enforcement of

specific performance. Therefore, the author suggests that the interpretation should
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be in line with the German Civil Code: specific performance should be the primary
richt and remedy for breach of contract.

When we interpret specific performance as the main right and remedy,
the right of the creditor under Section 213, especially if the nature of the obligation
does not permit compulsory performance, based on examples from specific
contracts, it was found that there are certain types of obligations to do something
which are able to be enforce specifically. As such, the author suggests that the
interpretation of an obligation that “does not permit compulsory performance”
should only be limited to the cases where physical measures must be used on the
debtor’s body or must be performed by a third party, without the need to take the
subject matter of the obligation into consideration. Additionally, for the benefit of
the whole execution process of an obligation, the author suggests that the execution
of rulings or orders to return or deliver a specific property, whether it is the
obligation to transfer/delivery or the obligation to perform a delivery, should be
interpreted in the same approach i.e., without taking the subject matter of the
obligation into consideration, so that it is consistent with the substantive law.

In case the nature of the obligation does not permit compulsory
performance because the execution of such obligation requires physical measures to
be used on the debtor’s body, for example, an obligation of a performance which
only the debtor can perform, the author suggests that the court should dismiss the
case or rule that the debtor must pay damages from the beginning of the case,
without having to rule that the debtor must perform the obligation first, then, if the
debtor fails to perform, the debtor must pay damages.

With regard to the court order to imprison or detain a debtor so that the
debtor would comply with the verdict, which seems to be an attempt to execute
the obligation by using physical measures towards the debtor’s body, the author
suggests that such measures should be implemented in the context of penalty
measures in order to preserve the virtue of the court’s judgement (res judicata)
rather than a measure to force the execution of specific performance by the court

for the creditor.
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’ Jan M. Smits, Contract Law : Comparative Introduction, (Cheltenham, UK :

Edward Elgar Publishing Limited, 2014), p.193.

* German Civil Code (2002) Section 241

“(1) By virtue of an obligation an obligee is entitled to claim performance
from the obligor. The performance may also consist in forbearance.”

> Munin Pongsapan, supra note 2, p.376.

® French Civil Code (1804) Article 1134

“Agreements lawfully entered into take the place of the law for those who
have made them.

They may be revoked only by mutual consent, or for causes authorized by

They must be performed in good faith.”
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the undertaking has not been fulfilled has the choice either to compel the other to
fulfil the agreement when it is possible, or to request its avoidance with damages.”

Avoidance must be applied for in court, and the defendant may be granted
time according to circumstances.”

® ians19N3EUsEIumAINe1§uusud (University of Rennes) kasuasgosuaiil
(University of Sorbonne) Lﬁuﬁiﬁﬂdmwﬁﬂﬁa “Traité élémentaire de droit civil
(Elementary Treatise of Civil Law)” &sesuendnnisdosulunguuneunisliamauazdn
ngmsnelsdu

” French Civil Code (1804) Article 1142

“Any obligation to do or not to do resolves itself into damasges, in case of
non-performance on the part of the debtor.”

© mansiansdmsnunguineiUseuiisuuseauminerdeUniaans (Universite
Panthéon-Assas (Paris 1)) LLazLﬁU‘wﬁﬂu@Lmeﬁaﬁa “Contract Law : lus Commune

Casebooks for the Common Law of Europe”

Ref. code: 25605901031202ZJV



17

Fenfu nanite WniiansiesdenldingdifuiisevillasianziazamieasGonien
Andemenninsdiiuiissnilneansanyamisessdndyanile
uaﬂaﬂﬂﬁiuizUUﬂgwuﬁaLaaiﬁué’J’waaL%qmiﬁ’ﬁm‘mwﬁima
awzlagandudeaes “ans” GUENLa’fmﬁiumaﬂgumamiﬁ’mzﬁawhﬁ?u unnguung
wesiuwenuezdamidesdniidundedunasiygfesnaindynidesnisdefuauans
ZendedlumaiBfiasananuegisdniau fafunissuuninquivileanifuniingzsinas
s iunszinms visdweundndduliinalag sensmunanslunisdidudisenilag
anzLeas nanfeluniynuszanliddyiinquisisduduls nguanssensu
Fwilfavsiasdifuisevilasianzianzasliiaue vazidvdvendmilfind s iaduiy
dtdladutgmlumen grungisinsanenusihiiy uissuungunevesussmanlSaag
ndusitlufinistsdunsdndlasendenissuninguimieaniduniingeriing ity
nseviing wasnidaeunswidudugndulunistinuainilunisdedudisznilae
anzwasuiusasUssnn
LLﬁ’j’]ﬁﬂ‘lﬂmzﬁ/]Nﬂ{]mJ’]EﬂJ@\iﬂ’]iﬁlﬂﬁU“ﬁ’]izﬂ‘fﬁ@ULQWW%L%W%QQQSﬁﬂﬁN
wandsiulussaziBonsgtaudfidufivensufuludosfuiinisdedudrsenilog

G ua A, v X ! ot v |
LRWILLREINLTU “@Nd GU@QL'ﬂnwusﬁﬂLLmﬂm'Ng\nﬂ33UUﬂQ“3J’]SﬂammauaaqsﬁﬂﬂgiﬂﬂanWQIﬂ

2.2.2 An¥ANINYUUIBVBINITUIAUTISERlaganIzia1zaslussuy
nOMUNEABUNBUAD]

Turue sz uungmueTiaasines3aIn1sUIRud1senillaganizianzas
Tundyuvasfasssunsenssnwdyan lussvunguineasuusuaeinauwansateantulag
voan1sUafudrseunillagianizianz aslundyuveslselagiluniaaswegia (economic)

] = o 1 Y o d & v Haa ad = o
111N77 NaMAD lneundnidan1sUsAuaIudyg1vsenil Asnisiliuidansnasiseonsag
o ) & O = ! Y a ¢ i
Andereainnslddnsend (damages) wirtiudsluunsdlonaazneliiiayusgleasiuinnii

v o o A5 [ 14 | [y ¥t o Y] Y v
ﬂ’ﬁUﬂﬂUsli’ﬁ%Vi‘LlIﬂEJLQW'W%L’*U’W‘NﬂLU‘UI@ LYU N. G]ﬂﬁﬂsll’]EJ‘VﬁWEJ“NNGU’]EJVl’JG]IUIMHU U. e e

v
s a a

Talgaudanaulinn v. s9tl 9. HANTINewSanIANLASN181INNNS TS5 NTRINa1NITU

[ 7 7] i
v A U

@ Y a & v 6 ad 1 d' @V 1Y = & v 6 ad 1
YNU V. ﬂlmqulﬂsnamwwumauma YUSN N. ﬂVL%JG]ENVL‘ULﬁEJL’Ja’ﬂﬁ’]""ﬂmfﬁwEJ‘U’mVI’eJuiﬂﬁQlI@U

" Munin Pongsapan, supra note 2, pp.377-378.
*? bid,, p.376.

Ref. code: 25605901031202ZJV



18

1 = [

v 13 | @y a a v o I a =
. ssdhemeilauselevdluBarsegiatuieg Andemedaduinnsnisdeisma

Y

v -

(primary remedies for breach of contract) annsAndygkazidunnsnsndrfynan

T o < q

1
= =

gnidiievniwennudeniesuinainnishidiseniuigdyyidndie wazdudnsiinvu

'
a A a a L U a

o £ 14
NUNLLDNNSNAA Y YINUAATU

I3 a0 a @) 1 = Y a [~ 1
agnalsAmuluuiansaiadevnenlienaastdgienlminAuLdusssuLA

4
¢ (%

Ansalle LYy nEndfgevreiudunindianizis visdduierlulan niedesonde
mmmmammqwivﬁfu Stauardemedenliloraussimanudemennidni e
FedestinnsmaBeasiieliinenudusssa (equitable remedies) Wunsdadudiseni
lﬂmmﬂauﬁﬁ?us] alvtuadhifisnelaungdardndiondannnindndonie egrslsfnm
wasmadenedelifnenuiusssudulasanmudfeoiidunaidevesraiiasfinnsan
’5’1mmzaw‘%ahiﬁ%ﬁmummmmié’mmfﬂﬁmﬁjﬂiﬁﬁ Falnaunfudarnassfosfinnsan
Tilaaaudnandeniennag lussuungruuieansuuouasd Wiy expectation damages
reliance damages 58 restitution damages liifisanefivzanwermudomesuiaumnis

a o v15
Hodeyala

<

LYY L) lej £ & <3
n1stsRudsenillagianiziangasiussuungurunensutouasidstodu
a ~ v a & ' 3 oA A o a o a £ v Saa
WesnsBee e liiinanudusssuegwmils nanfe Weln1sindy g inuamin
anslasuadsnieannnishudnsent tamdazluanunsaTsAutIs e ntlagRNIZLI1Z LN
::’l’ % v t:’lj I3 val v v o t:zll 2 % 1
anuilld mnmillszasislviinmsdsfutsenillagianizinnzisiesiosvedena was
° a | v N P al Yo o o 25 ad a
ANAALVINNISNAITUIL N auLas oLz lvdsrudrsenilasanizsianzasluniid Inede
[~ aa a | 16 LYY o lej = I a a
Junantialasdasyvasmaluwdazai  n1svsdutissnilasanizianzaiadilednsves

1% 1 1 1 1 a &A@ a a 1% &
Wntusiogale wwizuaadsmeyintuiidudnsveudnnil
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Perspectives, Second Edition, (Australia : Oxford University Press, 2012), p.702.
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Laurens Winkel, “Specific Performance in Roman Law,” in The Right to
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(eds), (intersentia : 2010), p.9.
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o Janwillem Oosterhuis, supra note 36, p.32.

* Harry Dondrop, supra note 45, p.51.

* bid,, p.53.
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LuAnYes Bartolus  FildAuuansesEnInanidenauninddusu
winszimslumsesunedesmsteiutisenileemzianzasasndnialuitimingsii
nssdasuduniimdemeriuiidielinsieduafuinieduusannannestuddyves
Bartolus fididemunsvesmstiiudisenilaaanizianzas” lutrsaneanssed 15
wan Glossators sausunsUsiutsenillnsiamzianzaduninszyinislaelfansiden
stmhamsztrsenillaoianivianzamtenndone sgrlsinuanuiiudnlngveman
Commentators Ls?iafjﬂQﬂuﬁmmimq@ﬁumﬂwﬁmzﬁ’]mﬂéfmumwﬂ%ﬁwL?iamﬂmu
AuARYeY Bartolus uazgnAvdvesandaunsvensluitaiaglsulunaniu® waglul 1601
Antonio Favre (1557-1624)" aSuredandniiin “lidupralaazgniefulvinsgsinisiala
Imahiaﬁﬂﬂﬁ]L’“quLwi’iwzi%’ﬁﬂé’qﬂ’qﬁwwmsmwLmﬁ’uqﬂmﬁﬁmzﬁﬂmi Faunstise
Andemeiadunstidusissniluniinszsiing ™ (hemo praecise potest cogi ad
factum)”"

%8N nemo praecise potest cogi ad factum lenanetdudeaniissiuly

nytnngrineneiukAnsasnsteRudsevillaganiziaizaslugig ius commune 1n

1 = < 1 [ 0 & adaa a A | |
ﬂ{]'Vill']EJG]']\‘]?J@’J’]@JLVULLWﬂWWQﬂU@@ﬂl‘U LLV’]WJ']NLMUWN@WﬁW@NWﬂW@@IU%’NL'Jaqﬂ@uq@

*" Munin Ponsapan, supra note 21, pp.129-130. ; John P. Dawson, supra note
52, pp.505-506.

* Janwillem Oosterhuis, supra note 36, pp.34-35.

? dnngranevaniuaadaitnsAinunguranelsiusiiu CIC uagarumensslunis
wsuennguanefinsziirdaRidoufiufudluiungninelsiulugansseananiuye s
famadinauAsionisAnwanaudstagdu

0 One cannot be forced to and act ; act cannot be enforced without the use
of physical force against the debtor; hence a payment of damages succeeds the
obligation to do something.

" Harry Dondrop, supra note 45, p.21. ; Munin Pongsapan, supra note 21,

p.130. ; Janwillem Oosterhuis, supra note 36, pp.34-35.
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asfelnforuniiuaes Robert Joseph Pothier (1699-1772) Wuaudeuveaundlasu

n1svansulilulssaangmuneuwnislsaaalunaiseun

2.3.3 mﬁm‘hﬂszmangwmsJLLwae\I%"\uﬂa A.A.1804 wazUszulanguuie
Uy A.A.1900
Msuny CIC Tusamsssd 11 nansunmsnwingranelsiuvewan
Glossators wag Commentators ﬂuﬁﬂiﬁﬁaﬁ'ﬂqkﬂﬁmawmaiwﬁu (isu commune) Nane
unfuiuguvesngranedaae fluadulvl uasid luisvinadenguunsanindsendly
WSama TnoiamzludSumanoumiofiudidungunelsiuldgnunuilagafnussndvesvy
i1L8033U (germanic customary law) Aifeee) gnaguanelsiuunsn@udaly wu nsld
ngusnelsuilegatesinsueangraneaiaUssndg vionslivaranianguuneainndn
ngvanelssiulunsesuiengmaneanindsendsanan” mﬁmﬁmizmaﬂgwmssﬁu%LTJu
wumaiivh i uaaanunsadnszuungraneliduniafeatulimtisvenandns lnowa
Guaqmwa"’iaw%"ama‘ﬁ'LﬁuLLiamzﬁué’ﬁﬁmiﬁlﬁmmwﬁgﬂﬂa‘mmaiuﬂ%ﬁLﬂaLLazﬁmm
Wmsnmmnmsmmaﬂ%’jﬂumﬁmﬁﬂizmaﬂgwmEle%"ﬂmau&iﬁu’wmﬁgﬂﬂﬁmﬁlﬂwm74
aunsgalluideu TuundhdadhuBasiunalul 1799 nszutumsitelssanangrane sy
Juogeniedilneuluideuldfinmugnssunissengmne 4 aulszneudeidemamnadiy
nauea3aUsEnel 2 vinu lawn (1) Francois-Denis Tronchet (1726-1806) wag (2) Felix-
Julien-Jean Bigot-Preameneu (1747-1825) wagiioamamissnunguanelssiudn 2 v

laun (1) Jacques de Maleville (1741-1824) uay (2) Jean-Etienne-Marie Portalis (1746-

tnngvanevsiaadsideidsanniiganunislurasnounisufiad faaa

(ancien régime) LLazLﬂuﬁqﬁﬁwmwLLasmamﬂmiéﬁwﬁwmé’aaa%ﬁua‘ (University of
Orleans) nifadauazaSunsnguungvesd Suaavesrdwlnglddvsensuliluussuna
ngvaneunsresdfumalasudouiifiitodosas dunuiuusnifesesuiengmne
Snvasznd (Traité des Obligations) Tul a.A.1761

" Konrad Zweigert and Hein Kotz, An Introduction to Comparative Law, Third
Edition, (Oxford : Clarendon Press, 1998), pp.74-75.

" Ibid., pp.79-80.
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1807)" wazulideufldaunmuaunisisheiies angnssunisssngrungldinades
liuuAldsadszanangrneunsdSamafias o undnn gran s TuvATIHANNATEN I
ngusngainUsemdvemiamanaznguanelsiiu uasdnaliteduilloudl 21 flueu e,
1804"°

nseuANEAAlUNIIIIIUsEIIanguI LTINS adludIuven e

anwagniluasdyyroguuiiugiuvesiuiAnvasssuunguranglsdulaeaugginlaonde
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o a . 7 o 78 a A °
A1D3UNYYDY Pothier ag Jean Domat (1625-1696) Wundn ™ wuadaseansTedudnsy

nillaganizinzastulssiangruneniatidaananwnfavesinng nunedSueanddAgyfe
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. a 1 [ ' & < & v fa = o
Pothier waig Domat IWEW]Q“H{]WWLLUQLLEJﬂ’JG]QLL‘VN‘VF‘LI@EJFILUUWUGQN@UWiWUﬁU NUNITENI

1% ° . It 79 80
NTLASIALIUNTEININTTUDY Pothier ﬂiﬂﬂgagiummq 1101 wagumsn 1126 wag

[y

a q' 1 dy ) v ) d‘ [~ dy 1 =l d‘l a a [
LUIAATIIUUNTENNNTLAEIALIUUTENINTILLUR UL T URUALEY Y LUBUNITHAFE YN
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[

994 Pothier AgnUayalAliluningi 1142-1144 azindnn1sves Domat Ainesiminn

Ly L%

UssinmazaesiinistssuiilnglangianzasiagldmdadeanmuismiionUyaRenliui

Y

1 L QA 81
EJ']H‘UV]UQJ}QJ}G]IU%J’W]T] 1134 wazunsn 1184

" Janwillem Oosterhuis, supra note 36, p.126.
" Ibid,, pp.125-127.
tnnguanelafiurid g udeuiiidedeuazldiunissouiuvesanie

AB5UNENY MUK (Lois civiles dans leur ordre naturel) kagnvugumIvu (Le droit
public)

" Konrad Zweigert and Hein Kotz, supra note 73, p.79.

" French Civil Code (1804) Article 1101

“A contract is an agreement by which one or several persons bind
themselves, towards one or several others, to transfer, to do or not to do
something.”

* French Civil Code (1804) Article 1126

“Any contract has for its object a thing which one party binds himself to
transfer, or which one party binds himself to do or not to do.”

* Janwillem Oosterhuis, supra 36, pp.128-129.
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Juldldlduasniidainanezdeuldduniiamdemewnulunsdifignuitlaidisesniaundn
“nemo praecise potest cogi ad factum” uana1nil Pothier Tl uAUMNIEVDINL

[ d’jl v fa a [y 1 < a a YY) . & a [y
nsgvinsuarvildaeuninddueuleaiuianunindusesnediuing (object) vIaiiegaiu
<] csl 1 QII % dyl U 4 [ dy d! a 1
n13n39 (act) ieuntynifeinuunildasuningnudyyi@ev1sds Bartolus a5ulein
[ = [ . a ® o v A = o [ A A v a
\Wuniingzyinnis Pothier asuiednlunildsaunsngduiiosanduiduninnginuasusg
Y ! o 1 ° 83
w3eing (thing) lildnszyinns (act)
a a [y 1 & I & s 3 .
LUIAALNYINUNITLUENAUBBNUUMUAINBU (obligations to give) kay
nilnTY11N15N303ALIUNT2YI1N15 (obligations to commit or omit an act) 984 Pothier
Usnluanng 1101 wae 1951 1126 vnustigniuaisanInnisudinisuinivglunsaaa
nadafviydn “W@inn wwuenia waznsmsnn” suluianisldgunanainisvesngnid
A 1 0 awva V1 £ o0 = = a a P <
neRYuraUsEnsUlutnounsU TR Anes e ilted@nsiasiasamvesUse vy
nanuNUElALy 11937 1142 Ussaanguangunelsaaa 31 viinsgriinisuazeniunsgi

) o a aa A 1o e 1% = o [ « .
nseenaneduniiandemelunsaiignuitlidd seniifsaaiendeiumran “nemo praecise

. ” ST 85 L
potest cogi ad factum Iuﬂgwmsﬂimm 94 Bigot-Preameneu way Pothier Anansu

% dy ! « ! v ¥ -] = ] -] Y v = 11 Y o w
wann1slud “yaraliensasgndsrulvinssimielinssitnislalatiudeudinagldings

vsAugslilavuneinmnzandmsunistsrudiseniaudani” 1ae Pothier 85U #an

* Ibid., pp.69-71

 Ibid., p.72.

i John P. Dawson, supra note 52, p.510. ; Munin Pongsapan, supra note 21,
p.131.

85 = ] N
%u&sl,uﬂiugﬂiiiﬂﬂ?ﬁi?\iﬂﬁm\l’lﬁﬂ{]%ﬂJ’]EJLLWQNNLﬂﬁ A.A. 1804
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it 1y villigavau viedsunilidedsnasanmiuniaidemeidiognuilisnsemil
Faunnensfunisnsgynisiiidunisaseu (act of delivery) 35kl pure act waziidnuouy
AdREsTUnTdaU (obligations to give) Ly mﬂé”maﬂﬁmﬁlmamdmaw%’wsjs?faaeﬂu
AILATOUATETONENY Aamsazayy g TeLidanindduldindudomnuning ue
ymnluedaniuning 1wy Adunseduilidmihautduaivhnisiulaeenluudidaou
IﬁLLﬁﬁﬁ?ﬁJ pgslsfinnu Pothier fdesnulunsdliinisdafutrsenilasiansianzasiulu
mamnmnG]‘vﬁamﬂLﬁulﬂﬁm%’uqﬂwﬁﬁ%ﬂﬁﬂ’amm86 Uzl Bigot-Preameneu Uiigna
Srafamdnngmnelsiudrsiuudililfosuisdmns 1142 duldtaduianiedu pure act
Faft Pothier o3unstoliudluraeiifinissussanangransunisd Suaalududiviudly

A o

VAUt 52 nilAELaNI 212 AR NFY I N TRIUNTA QY 1USN 5899 IUSAULDIAUSI9NY

€

o
o

dy [ a £9 ' < Y waa g v [ 87

vosgnuidnaugnendnlumemnuainduunUyaAngdouiuins 1142 duies

aglsimunznssunsTRUstangmneunad suealdlasulenaniy
WWIARYEY Pothier 1L IintuAdIoeLLIANYDItTNNYUUNENNIEALBYS BNlalanIe

oA a o a 2 = Y &
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! N oo Sy Haa aa ] v v o - a o
Ilunsalingnuitlddrsenilidmiiansidoninee (1) JeRudiseni e (2) Endyaiuas
a A 88
SenAndenIY

Pothier 81A8N15UUIUTELANYBINTUUNUFIUVBILUIAAIIMLTLANET
U 1 = o dgjdl 1 L dgj L v U o dgj
Mugauliguwuuvesn st senilituanaaiu nilundssiandesdefudisenillagianiziangas
YadziuUszavssadsudunilandsnie FaUsingluning 1142 us Domat naulila
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% Janwillem Oosterhuis, supra note 36, p.72.
*" Ibid., pp.129-130.
* bid., pp.128-129.
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Usingeglulszanangmnsunsvesiiaaatundennulidaauvesumnfnizenistadu
frsenillnsanizinzadussuungmanesfama’
Turueiinistidudsenilasansazadudfaasognigléndn “nemo
praecise potest cogi ad factum” ﬁﬂﬂgwmaLsaﬁﬁudaﬂmjﬂé’waamiﬁ’qﬁusz‘j"ﬁwﬁ
Teanzazariniudvisssumiuangausuniynyssunnuas SunsBeeduiuliu
Lf\’]’mﬁﬁa@ﬂwﬁim‘mwﬁ Christian Friedrich von Gluck (1755-1831)° n@1231 “aumdn
ngVINEsTINIAYARaTignTunutennasivousengusneaisazga AUl TR
yaratuldmnasniuly” uaglifianusnduiivsdommaruuandwientenviloaniiu
winszyinsvienideuusegidla wan Pandectist Unsaw 1¥u Johann Nepomuk von
Wening-Ingenheim (1770-1831)"" Georg Friedrich Puchta (1798-1846)°” wa Friedrich

93 % 1 w % o &e a a % 4
Mommsen (1818-1892) ~ duffuinn1svsfudisenilasianiziatzasduansudnluni

¥ <

v I~ =1 ) & =1 1 YY) ) dy [~ a
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* bid. ; Munin Pongsapan, supra note 21, pp.132-133.

” enans19138UsER U TIede Friedrich-Alexander-University (FAU) $1uidaudl
fdodetuniedo “Ausfuhrliche Erlduterung der Pandekten”

! AARNTIANTEMINUNYMINELINUTEI UM Inedelaunyawaziaila (Landshut
and Munich universities)

ANEN31915INNAUN QU elsTulsEI MmN den1suIEn (University of

Marburg), uninenaglan@a (University of Leipzig) kazuniinenasiuasau (University of
Berlin) suLdsuiiideidsafunisedurendnlunguanelsiu (ancient roman law) Tu
“Lehrbuch der Pandekten” wag “Kursus der Institutionen”

a ¥

Aans1Tneiunguanelsiuiunine deiisniadiu (University of
Gottingen), aundnannilesingurinuas weddu nulsuiiiifedosvenaildun “Beitrage
zum Obligationenrecht” ag “Erdrterungen aus dem Obligationenrecht” Feoduny
Lﬁ'mﬁ’mawmaé’ﬂwmwﬁ

” Munin Pongsapan, supra note 21, pp.133-134.
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* finnguinevieesiudeiieldssannaudeu “Versuch einer systematischen
Darstellung der Lehre vom Besitz nach preussischem Recht”

** Munin Pongsapan, supra note 21, pp.134-136.

" mnansnansdnisiungranelsiuiuning deiuesau (University of Berlin) uay
39AU Karl Friedrich Eichhorn Wag Johann Friedrich Ludwig Goschen Aefedntin
UsziReans (Historical School)
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L@NA1SUTENBUNTEDU AL TRANENST UNINYIBEFITUANENS, 2557), W.231-233.
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” Konrad Zweigert and Hein Kotz, supra note 73, pp.139-144.

% German civil code (1900) section 241

“By virtue of an obligation an obligee is entitled to claim performance from
the obligor. The performance may also consist in forbearance.”

" Munin Pongsapan, supra note 21, pp.140-141. ; G.H. Treitel, supranote 2,

p.48. ; B. S. Markesinis, Werner Lorenz and Gerhard Dannemann, The German Law of

Obligations: The lLaw of Contracts and Restitution : A Comparative Introduction,

(Oxford : Clarendon, 1997), p.428.

102 Munin Pongsapan, /bid.,, p.141. ; B. S. Markesinis, Werner Lorenz and

Gerhard Dannemann, /bid., pp.29-30. ; Florian Faust and Volker Wiese, “Specific
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2.3.4 nsudlyuszuIan)uugunagasiu A.A.2002 wazUszuIanguuneg
WWIRHSaLAd A.A.2016
Tunsudlayszananguunsunsensesiu (BGB) asslnaflud 2002 ui
daué”lﬁmmﬂmﬁlmzag’ﬁumﬂ’m@’ﬁimgwmaé’ﬂwmwﬁimLawwﬂuﬁmmiﬁmé’mfyﬂ
(breach of contract) WAZNINTANTLEYI8IANULELNIBIINNITAATYYT (remedies of
breach of contract) WaiUszaIANVUNEUN BRI A.A. 2002 §IAITUTRIANIULVDINTT
Tauthserillneamzinzamiuunsygilumns 241 wwin'” Tnensudlufiudud
Uiesniuresmstiiudisenillaoiamsianzaddidmauunniuniifwardenndasi
novinesEn U TEMALaENgVnevedann nelsy 1w Convention on the International
Sale of Goods (CISG) Principles of European Contract Law (PECL) #3® UNDROIT’s
Principles of International Commercial Contracts g™
fheghaty Mstrsswineniduiiided s dutesnuiiddyvenives
avslunstefudisenillaoamneanasesd millatnsudloduivly a.e. 2002 ey

¥ 105 Y o ! o P Y a o
wnulunns 275 luwiest 275 (1) dssydaauinisdissuilinn duiideny

Performance — A German Perspective”, in Specific Performance in Contract Law :

National and Other Perspectives, Jan Smits, Daniel Haas and Geerte Hesen,

(intersentia : 2008), pp.48-49.

103 Munin Pongsapan, /bid., p.142. ; Reinhard Zimmermann, The New Law of

Obligations: Historical and Comparative Perspective, (Oxford : OUP, 2005), p.1.

** Reinhard Zimmermann, /bid., pp.40-41.

'® German Civil Code (2002) Section 275

“(1) A claim for performance cannot be made in so far as it is impossible for
the obligor or for anyone else to perform.

(2) The obligor may refuse to perform in so far as performance requires
expenditure which, having regard to the subject matter of the obligation and the
principle of good faith, is manifestly disproportionate to the obligee’s interest in
performance. When determining what may reasonably be required of the obligor,

regard must also be had to whether he is responsible for the impediment.
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(3) Moreover, the obligor may refuse to perform if he is to effect the
performance in person and, after weighing up the obligee’s interest in performance
and the impediment to performance, performance cannot be reasonably required of
the obligor.”

(4) The obligee’s rights are determined by §§ 280, 283 to 285, 311a and 326.”

5 Reinhard Zimmermann, supra note 103, p.4d. ; Mathias Reimann and

Joachim Zekoll, Introduction to German Law, Second Edition, (Hague, Netherland :

Kluwer Law International, 2005), p.195.; @35ama ASadanynIn, “vann1siiseni

¥ a 3

nanelunudde”, (nendnusunitudn ausiarans unInedesssuaians, 2551),

[

w.191. ; 0ln1 AsAn, “udnAnuradunisdndygitussuunguuneglng”, Guenlnus
LINUAR AUTIRANERNS UM INYIDUFIIUANERNS, 2559), U.87-88.

" German Civil Code (1900) Section 275

“The debtor is relieved from this obligation to perform if the performance
becomes impossible in consequence of circumstance for which he is not responsible
occurring after the creation of the obligation

If the debtor ,after creation of the obligation, becomes unable to perform , it
is equivalent to a circumstance rendering the performance impossible”

108 . . a 1% 1% a
Reinhard Zimmermann, supra note 103, p.44. ; \ain1 AIA1, NUAI LINDTTE
7 106, 1.16.
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10 Reinhard Zimmermann, /bid., pp.45-46 ; Mathias Reimann and Joachim
Zekoll, supra note 106, p.195. ; L9iN1 AIAT, 1987, 11.88-89. : 950N ﬂ?ﬂ’a’aéymw,
59987 1F995507 106, 1.192,

1o Reinhard Zimmermann, /bid., p.49. ; Mathias Reimann and Joachim Zekoll,
Ibid., p.195. ; Lodin1 AR, 19679, 1.90. ; 935ANA ﬂ?ﬁi’aégmw, 119879, 1193,

H Reinhard Zimmermann, /bid., p.50 ; Mathias Reimann and Joachim Zekoll,
Ibid., p.193.

"' German Civil Code (2002) Section 280

“(1) If the obligor fails to comply with a duty arising under the obligation, the
obligee may claim compensation for the loss resulting from this breach. This does

not apply if the obligor is not liable for the failure.
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(2) The obligee may demand compensation for delay in performance only if
the additional requirement in § 286 is satisfied.

(3) The obligee may demand compensation in lieu of performance only if the
additional requirements of § 281, § 282 or § 283 are satisfied.”

3 a & =y ° &
lqluumi NWaA1UTU 3 ﬂ’]LGUW']EJLLV]Uﬂ’]?U"IigﬂUI@ULQW’]%Lﬁ]"lgg\]fl : {jmwﬁ']ﬂ']i

ARINNIAST 215 WIUSTNIANOUUIBLNILaTNIAYd” 215d15UAAang

WINENSETINANERS 250, andi 1, U7 44, 1.261-262. (2558). : Reinhard Zimmermann,

supra note 103, pp.52-55. ; Mathias Reimann and Joachim Zekoll, supra note 106,
p.194.

"* German Civil Code (2002) Section 283

“If, by virtue of § 275 (1) to (3), the obligor does not have to perform, the
obligee may demand compensation in lieu of performance. § 281 (1), second and
third sentence, and (5) apply mutatis mutandis.”

" German Civil Code (2002) Section 281

“(1) In so far as the obligor fails to perform when performance is due or fails
to perform properly, the obligee may, subject to the requirements of § 280 (1),
demand compensation in lieu of performance if he has fixed to no avail a
reasonable period within which the obligor is to perform or to effect supplementary
performance. If the obligor has performed only in part, the obligee may demand

compensation in lieu of full performance only if he has no interest in performance in
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part. If the obligor has failed to perform properly, the obligee may not demand
compensation in lieu of performance if the breach of duty is immaterial.

(2) A period for performance does not have to be fixed if the obligor seriously
and definitely refuses to perform or if there are special circumstances which, after
each party’s interests are balanced, justify the immediate assertion of a claim for
compensation.

(3) If the type of breach of duty is such that, it is not feasible to fix a period
for performance, a warning notice replaces the fixing of such a period.

(4) The claim for performance is excluded once the obligee has demanded
compensation in lieu of performance.

(5) If the obligee demands compensation in lieu of full performance, then the
obligor may claim, in accordance with §§ 346 to 348, the return of whatever he has
performed.”

"' German Civil Code (2002) Section 282

“If the obligor infringes a duty under § 241 (2), the obligee may, subject to
the requirements of § 280 (1), demand compensation in lieu of performance if he
can no longer reasonably be expected to accept performance by the obligor.”

" See also Manfred Lowisch, “New Law of Obligations in Germany”,

Retrieved on October 1, 2017, from www.ritsumei.ac.jp/acd/cg/law/lex/rlr20/Manfred
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141.pdf.

"'® French Civil Code (2016) Article 1217

“A party towards whom an undertaking has not been performed or has been
performed imperfectly, may:

- refuse to perform or suspend performance of his own obligations;

seek enforced performance in kind of the undertaking;

request a reduction in price;

provoke the termination22 of the contract;

- claim reparation of the consequences of non-performance.

Sanctions which are not incompatible may be combined; damages may
always be added to any of the others.”

" French Civil Code (2016) Article 1221

“A creditor of an obligation may, having given notice to perform, seek
performance in kind unless performance is impossible or if there is a manifest

disproportion between its cost to the debtor and its interest for the creditor.”
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Law, Vol.23, pp.1040-1047 (2016).
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12 Harold Potter, An Historical Introduction to English Law and Its Institutions

edit by AKR. Kiralfy, Fourth Edition, (London : Sweet & Maxwell Limited, 1962),
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10 Thomas D. Musgrave, supra note 123, p.311.
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122 Alastair Hudson, Equity & Trusts, Fourth Edition, (London : Cavendish

Publishing Limited, 2005), pp.905-906.

" Janwillem Oosterhuis, supra note 36, pp.22-23.

Ref. code: 25605901031202ZJV



ar

Frsgniild vildlamznstaduienandemesingu™ dunidweunindauvedas
Bartolus Aupvinduniinssinislasusnfiasnsanduin mnnsnsiuduvesfuedugon
anunsdsdutnasnilnsameanzadidmeulivsdmznsdinanaunsafiansuléi
Hunildseunsnsiifinslounssudndiuldde ™ wimnduelildwomindsomduni
dwoufifuningyinistadmiteulfud fesridens

SvEwaINLLIATNARYEY Bartolus Iddsialuitaaglstiagludiaiudures
Syaitolml Pothier Idondansutausntaquismidanarilunmsneudymidesnisiuiige
wﬁimaLa‘wwLmzmLLazéaﬁialﬂsi’aUsw;aﬂgwmmmwam%’qmaﬂ 1804

(%
[ | a

. o dy [~ nyljd'd [~ (Y] fa . = dy [y}
Pothier 9 uunulloonUuniniInguunenilliunIngdu (thing) Fegnullynnuy

9
[

| v o, L pupapy i = ° = & 1Y)
sutedlunsazdseulyl (give) wasniliflinquuianilidunisnseii (act) Fegnuilynitunuies
° 1 v ° ' . L\ 137 <o
TUN19NI8MINITUNENUTRIALIUATEVIINITUNOEIN (commit or omit) ~ Tunildiueu
nalilAnavSuAlmilunisaglasudissuillaafmingauilu ue Pothier a5ulasiadN@Nsu
lileanslunsndduusiluandmilesgnuillunistsdulideweunsnddutusimin niwdd
&z & 4 1 v & 1 1 = ] (Y] ¥ L g a aa k4
anvililuniiazsesduweuduluvesgnuiiauniiazinisdwauiudmiliiiiesdnsisenses
= Qy & a [ -&J o d:l/ [ Y a a a 1Y dy Y]
wilegnuilviniu Tuvasimniduniinssyinisuiidulinelifndvsunidvilunisasdedy
Ignniinmsvinislag muyanilusidmiliiiesdnsnasdeduienandemeainnislddissil
¥ 1 & o X A 138
Guaqqﬂwﬁmmumwaﬂ nemo praecise cogi potest ad factum
o [y & v 1 [y fa " v 1 < o [y fa
dmdunilvesduiglunisdeaeuninddu Pothier Ininlunildaaunsnddun
v o o o v v A o ' & g o 6o = 9 1 & °
ausaverutsenillvdweuliilosnindinguianililunsndduiadlaniinsgsinnis
a 1 t:’lj N v a a I le’ % 1 Yo v v (% (% £a
dnsialy wananil Pothier §aoSunednimiaudyy i firaunsadsfuieiuningdu

malemudyamngliinufiasnsdaeunsndludnuasineiunsdsduliguedaey

1 Munin Pongsapan, supra note 21, p.129. ; John P. Dawson, supra note 52,
pp.504-505.

%> Munin Pongsapan, /bid.

% Janwillem Oosterhuis, supra note 36, p.31.

7 Ibid. ; Pothier, A Treatise on The lLaw of Obligations, or Contracts, Vol.1,
(London : A.Strahan, 1806), p.73.

"% pothier, Ibid., pp.86-89.

Ref. code: 25605901031202ZJV



a8

NING AIUNITIILUNTNGUUINTYDY Pothier FellVwNoNITRUMENNTNTEVIINITU
v & & a Yo o o i 2139
Ussnliiluntdsweouieazladsdudrsznidlagianiziaizasle
dvsnavewmanuAaianadisdiulauTngliiiudugusssunudssana
NOVENEUNINTILAE A7, 1804 11951 1142 MMENIMEUNTENINITHaLIRLIUNTENINITAE
wWasuluademeuwnulunsdfiadygmselitissnil Tussvunguuned Suaadsdniusos

Juuninguisnileaniluaudszsinnfentinsgyinnig nilaiunserinnis wagvildwey

[y

n$ndaudsnauluaisunsn wardauitadedednslunisdedudisenilaganiziatzaady
A1PUNAUN

(%
[ 4 s

ag13lsAnunddsuounsndduluviunvesnguuisnsuaalalanuiefond

v ¥
IS S

| TR | = Aa a SLo 140 A A
ﬁﬂiJ@U‘l/liW‘EJ‘Vl’ﬂULLGIWHEJMMUM@JE)UVI&Jﬂ’]ﬂ@Uﬂi‘JﬂJﬁVIﬁﬂu ﬂaqUQQIUﬂimWQﬂMu

AseuAsaindsuduinguisdygreguaziiniidesdwaunsnddu winnisdweulila

g

[ [ ¥ [
[y [

[ S aa a £ a = 1 ! o 1 & N a ~g% °
L'Uumall’]‘r\]’]ﬂﬁuwuﬂqiianl,Jﬂiilla‘V]ﬁﬂULﬂ@sUu NUAINAIVAINUUNUNGNNUNBINTENINT

Y

' [
1 =

agdlaegrmilaunid v Aemsdweuninduu egrslsinudmilnignuildesdaouiinug
N a £ 5 Lo ' =2 o 1 A [J & & v ea 141
nnnilndinsleunssudvsuaiu vildsnandshilavinseyinisusidunidaeuningdau
n1sduuninguisntiivenmundnsaenanlivsinglussuungruneeosi

= a « v & o = Y P a a [y A [ = [
Lu®ﬂﬂ73ﬂ7ﬂLLu3ﬂ@LiE]\‘lﬂ’]i‘U\‘]ﬂU‘U’]iSMUIULEJE]i@JuLUuﬂVlﬁ‘Viaﬂ‘VﬁE)L‘Uu&ﬂﬁ]iﬂ’]iwﬂ’&ﬁﬂﬂaﬂ

o [ & 10 =% = o ' o [ A 1 v fa & o
ﬂ’]%iU‘Viu‘K}ﬂﬂi%Lﬂ%LﬁﬂJ@ Imalwmuam’mqt,mwum%Lﬂumﬂ,auawaumwaau NUNIENI

' 1

ASU3OUTIALIUNTEYININNSNIa L adukdIksdanSNasTerudrsenilaganisiatzaslenadu
e 13 @ A | a [~ [} YY) o t:gl’
auglussuUNgMIneAsuLauadlasndanaAdesduninsn1svan N1svAutIsEnd

<)

Tnsanzzanduiisstosniulugusiiduuinsnsdueiiiennudusssuintuy

- '

Tussuunguanelngasulreduininguianidaulssinnlagendeuntygatu

9

Uszanan)mngunaiasnitludunns) 194 e (1) nilnsyyins Aevilignuildesnszinnis

* Janwillem Oosterhuis, supra note 36, pp.73-74.

10 Barry Nicholas, The French Law of Contract, Second Edition, (Great Britain :

Bookcraft Ltd, Midsomer Norton, Somerset, 1992), p.154. ; Juliette Senechal,
“Contract Formation and Non-performance in French Law”, in The law of
Obligations in Europe : A New Wave Codifications, Reiner Schulze and Fryderyk Zoll,

(Munich : Sellier European Law Publishers, SELP, 2013), p.367.

o G.H. Treitel, supra note 2, p.56.

Ref. code: 25605901031202ZJV



a9

v
= 1 ¥ a

a819lApg 1l iy dosuviaviuldiaini desunfeunasiniadudu (2) niles
unseiinig Aeniiignuiidesaiunisnsevituieedne wuliilameanudu lidaney

(% [% (% '
Y A

wdadududiu uaz (3) wildawouniolounsndau Aevingnviliiniidesdaeuniolou
niwdaliungnuil'” luduvemildweunielounindauimesuefumnsiuooniy

Wz ning (Yayee 2dinga) e3uied uillunisleunsngaununedsnisleu
nssuAVlunINgAu wasmgiuenesninfiileliifiumiuunnisnmsdeunindauiidn
ufuniinsgyhmsegnaileguda”

WuReIfumMans19N5dfes wugann  wazmansanssiaelnlsat g
flanuituimidaeuviolounsndautuaedodinslounssuanitu smndunisdsuey
m%’wéﬁiﬂﬁﬂﬁIEJumiuﬁw‘éﬁ'usjauﬁ'm&ﬂuﬂizmwﬁmzﬁwmi LU Mﬂfmmé’zgigﬁﬂ%mgﬂ
niifigrviisiosdaeuninsiiduuduninssshnsedtamile®

MANTI91TS AT.30 LASWIUAT  WATAIANT115E N3.A15INT ATy Tanifosuie

% [ g o & A a S= [ g v X147
'?J'W]ENLUUVU&QN@U‘WﬁWSLWE]ﬂ'ﬁIEJUﬂiillﬁVlﬁﬁNﬁ]%LUU‘VTU@QQJ@U@']QJWJ']QJ‘VTN']‘EJIU?J@U

1% 1% ¥
2 ¢ ¢ ° ~ a ¢ o A

Atuingal landnug, dreSulenguinednvusnt (Nawimil), AuWAsN 2,

v A ca

(NsamwunIuAs : §riniiaridsyeyau, 2557), 1.48-49.

143 a 1 a o a 1 a
NIZYUWNNINT (YUYW 3UnnNa), ﬂ’]@ﬁU']EJUi%J']aﬂQMlI’]EJLL‘WQLL@%W’]EU‘UETL‘%EN

9 9 v 9

o [

1191519193898 USIW 2 11951 194-353, USudgalaeasing dsedand uag 43 gusins,

(NFUNWUMIUAT : NBIUAIERSIANTENF FaadNd Anslifa1ans unInedesssuaans,

2554), u.2.
14

4 o ') o a ! A 1 Y ! a ¢ o o

83 Wugann, AeSuiguszananguunaunsiasndvddiment, Auiasen 9,
(NFMNUNIUAT : AENTIUNITUINITNITIVINGG Az RAanT Un1Inedesssuaans,
2529), 1.12-13.

(%
[

145 ¢ o a 1 a 1w ¥ a ¢ i
1‘1NI§’«J‘L! MEYNN, ﬂ']@ﬁ'U']EJUiglnaﬂ{]%ll']ﬂLLW\TLL@%W']QJGUEJ'J’]W'JEJ‘W{‘J. WN‘Wﬂﬁﬂﬁ

a v a

11, (nyannumuas : dineusuAnwngruneuisuivugingan, 2559), W.73.
14

a [

6 st L 1 L 4 QI a L3
N LATYIYAT, Mﬁﬂﬂﬁ%ﬂ?ﬂLLWﬂﬁﬂ‘UﬂJ&ﬁ%ﬁ. wAlufisAnlnensIng ATSIRUY,

NUNATIN 20, (NFINNUMIUAT : 1ATINITAMTIMaLONaNTUTENBUNITaoU Ausllffans

mﬁwmé’aﬁsiumam%, 2554), U.63.

147 a o & E T A ¢ & A
AIITNT AITIRUU, ﬂgﬁll']ﬁl%u%ﬁﬂm'ﬂﬂ. NUNAIIN 2, (ﬂiﬂL‘V]Wll‘Vﬁuﬂﬁ: Iﬂﬁﬂﬂ'ﬁ

AN1aTLaNE1SUTENDUNITEDU AL TRAIENST UMINYIBBFITUAIENS, 2555), U.32.

Ref. code: 25605901031202ZJV



50

YULNAENTINTOINLABIANY SHUINTBTUI8IT NUNYANUSININTE IUDUNT]

Na

a £ | a S v 148 ¢ o e ¢ a o
ﬂ'ﬁIa‘Uﬂ531]31/]5LLaglﬂﬂﬂqﬁiauﬂﬁiﬁJaV]ﬁﬂUWQEl AEANENIIATY AT.AUUNNTU Iﬂmﬂwu

D o

Wi mtusznnilidestinnuiietestusimsnduasndlunsdsusunsndualaenaniilyn
a & P ° 149
Tunsteunssuanswazliloniinsgyvinnns
wifazdinsduuninguiismiieanundu 3 Ussianusinisdwundinainauldla

HuntygRuiieululssmanSumaniwunlininsyyinnisusendlsaiunsyyiinisivasudu

(% (%
a1 a 6

nilAndeme aansnsdialnlsal M esusfinsdedudiseniilagianiziatgas
= ! [ LYY 4 & o Lo v [ | e~ 1 [ ! ¥ £4
Werindunstedulvignuildrsenillinsamuinguiianiifeflegaiuysznisaenaiitieniu
1 gj 150 ] o J o U ! g £ L
Wiy egnlsimudnnguunglvensieiuazionlesnisduundnguuaniidndunis
a -dl | d’j 1 a 1 d‘ o a al v o -d’j
afuresasEn nuianilliiladeniuuinsi 213 emnuednslunisdidudissnillag
& a LY a Y @ & ' & o e
ANEANEAe AansIasdiaslanas Sauins esureliidunisg Ui nilnseviniswse
¥ o 4! dﬂl 4 a wa o dgjy U ¥ d’jd 1 L2 U
wunseinsgalaganingnuiiagdesuuinisdrsenimediies 19 mildcdienadedy
o ‘glj ¥ ! Q’lj 1a ! A Q’ljl L= LY &
Fsgnillagianiziatzdldinsvanmuiamilldilatdes vusivildwaunIelouninddu

SUNINTRUFL50UIAUTITENTLABLANIZLANZA A LAUDLNTIZAN NN T U Ata el U fy
151 g 152 a o o
WlD - AIENS19158 A9.90 LASHIYAT  WASAIAATI913E AT.A15INT DazTmilfendunis
° . | g A A =~ T ' 0 a \ 1w 153 ~ ¢
FuunInguianiliessuigfaniinaninwiwilliilagenduiy - luruefin1ansnaisd
wwlnlsan nannlalaleasesanmuiniiiuinguiamilidimeiulagesuleiieadue 91

~ A A & Y a Y @&  a | ‘:4' <A 154
ﬂimﬁﬂ'ﬁ/\lLL‘V]\‘]‘V]‘UI&ILﬂ@sﬁax‘]uuzﬂgm'E]\‘]W"U']ﬁﬂﬂlﬂﬁ'm%@LV]QQ?QIHLLW@%L?@QLUULS@Q‘] VL‘U

(%
[

148 o o a | a 1 v X a PN
Iaﬂm IIUINT, ﬂ']@ﬁU']EJﬂﬁgll'Jaﬂ{]‘VilnEJLLW\TLL@ZWW&WEJ'N@'JEJﬁu. WUNATIN 11,

(NFamnumIuAs : @nRuAdRUTINNIS, 2556), U.61.
" enusinsal Lanfiniug, 9794873 1F9035071 142, 11.49.
R e YN, I 1 H995507 145, WAT1,
P Nan Saung, 87uaa 13905509 148, u.1641-142.
2 30 \ATYFUAS, BIUAT 1 F995507 146, U.59-60.
% onsws dseial, 7vuaa 15509 147, w.74-T5.

154 ¢ I Y a o
Inlsanl Menw, 87987 18993507 145, U.186.

Ref. code: 25605901031202ZJV



51
2.6 unagu

duidloanandesdiavenssuiuinnsanailumaneutsuasiiiliansaadng
m’mLﬁuﬁiiaﬂﬁl,m'@J'ﬂ'smléfﬁméfaaaﬁemamuLszm'%LﬁaiﬁﬂawaJLﬁuﬁiiuLLﬁmu nlALuafn
L%@ﬂﬂ']iﬁﬂﬁUﬁ’l'i%ﬁﬁI@ﬂLQ‘W']SLﬁ]’15?]@1‘1438UUﬂQ1ﬁ3J’]‘EJﬂ’EJ§J3JEJuaEJ§ﬂa’IEJLﬂuﬁ’lu’lﬁmaﬂﬁ’la
yugeiiazimusliieliinmudusssndusensdls Wty uwilunendazinns
SquManeNLBUas LA AMaTILEEI i feY windnnsTidutisevilnganiziany it
Duvdnideridetuniteayaslfinanudusssunidniwiiy dadwinaafiaisauni
Andemeaunguineroutouasiidusssuuda fezlddmualdiinstefudrsznflae

[

Y v & = = & a A o Ql'
N1z faluaAdemedaduninsnisidelrendrdyngalussuunguuigaey
& 1 v o o & [ =~ 1% v A v a a I3

wauaed dumstsfuiisenillaganzinnzanduiissdasniuie iiAinanugfsssudu
ARe) TUwintu

wanaedvlussuunguuiediaasinuulfnluiesnisvdudisevillag
anzgslinnddluadelsdu wasiinsmuikwinnuAasinategiawiniuga ius

& W 1 =3 [ a a 1 [ &
commune Fetnnguunesiafendes CIC Tunisasurglukuinianuand1eiuly aunseny
Waiedueved Bartolus NlEN13kunTngureniiluntsimuadnslunistedudisend
1A8LaNIZla1E99 AaUN9UDY Antonio Favre laaguisfianan “nemo praecise potest cogi
ad factum” FweunfignuBuenuieduielag Pothier sauludsuuifalunissinuninguis

& A o a  a v o o A <V v [ [y &
wilienmuednslunisterudissnillasianizianzasilanateundunanniswugiuvednis
sAudrseniilagianizianzasiulssaianguns il saiea a.e. 1804 vnusiluyssua
nAVINBLNILEDIIUNAURAENAN “pacta sunt servanda” tunannisiugiulunisesuie
dl v o dgj 1 Y
SoansUsRutsenillaganiziatzasiny wiluussuianguuiewnseasdu a.a. 1900 9
lulatyaRvannistsaudiseuiilagianizianzaue idalaulnge1@en15eS UgHIULIN ST
241 wazusinevasanifinmsudludindunliladnisudluelilvdaiau sududenuansld
@ 1 [ v o ] dy Y Y o I Y] 14 1 14
WwdmannsdsRudrsenillagamezinizasiueesiulsunisseusuidunismilulisguas
Tunst 241 TddnduardeswnlalidanudniauunIudnud,
1 <@ PN M Y o va a [ 1 Y v Id [ 6 v

sgslsamunisililavygfnuinsinanilvdatauiduaisanealonesluy
1037 241 Yeilidlednsdavissananguunsuniazndivdvatinegludiuil lngonde
undyailulszananguuiswineesdunduduiuy nelmfadgmdunalsusznisduy

Weanainamgdsne dlamidadmannisdefudisenilaganiziateaaneg e mdauins

Ref. code: 25605901031202ZJV



Y]

241 wpUszaanguneuNueesiu elsuazlataUse TRaudunvesundyg@d

WNevasiunstarudseniilagianzianzadtussuungruneglneg suludedgmininauly

szuunguinglvessluluuni 3

Ref. code: 25605901031202ZJV



53

uni 3

nsUsAuIszuillaaanizianzasiussuungvanglne

3.1 A2T4UN

(%
¢

U laane ludrtauseifnnudunnvesnisdarutisenilagnnizianzaslu

[ I

sruunQuanensuaaiazisasiuiivuiAaUowmatednels Tuunifideuaveiurgiud

wal

UsztRnnudunnswludanssuviunislunisssunduaalunins 194 wazaunssn 213 199

g7

6

InedannznIsuNITINUTENANYMINEUNLAENINYE W.A. 2468 919kl IlAsUBVIENE
] o 4! o ! Idl L U o dg’
wnUszatanguangunasasiugahlydlaymuisdsenisluisesnisdefudnsenillag
1 o i Y o v Yy v
wnslnzastussuungmanglng. Mmendinfnwiniiwastedadesunslsenisuas gl
J = o v o‘d‘ o a al v o dy
sznantianvuswasnaninanillunsimuednslunisdidudissuillaaaniziangasiu
ssuunguanelngluliagtu saenawisnislunistedutisenillumanguungdsiiansanaiy

| Y o A9 Y g e A a X
LN LLa'Jf\NslﬂﬂLﬂanﬁﬂr]Wﬂin’W]Lﬂ@lsUu

3.2 A3 0uN MU IRAEATVRIUTTUIANHUUIBUNIMATWIAIBENINTT 194 uaz

41ng1 213

Auiineudiasiinisdnviusznanguanounsuazndudvesing wudnlubes
nstfudrsgvillasiomeanzasduungusudluatoegselusuveanisedudseni
funindaunastaduionfuidasinnisvesgnuil 1wu nndgnuiindndauazmnuan
Hunan 3 Yuuaglddeuninlisn 3 fusulufamadiouiuszagnilfansonseyildn

o i { 2
NszlounNISANYULATEAINIG UNT 48 wasuni 54

[ ¥
a s v A

1 “« &/ a v o \
Qm‘uum NaFIUIU , F’n']llLGU']I'“UNWGUUWU§WUIUﬂW§QﬂV]7U§$QJ']aﬂ{]%ﬂJ']EJLLW\TLLag

9

WYY WA, 2468”7, 215a15UAFANST UNINLQSISUANERS 738, Laudl 4, UN 42 (2556).

2 a6 o ) ¢
wadld U, nguaneaduayse, (AnnITINTInnUeyaTalessen, 2510), W.27-

28. ; UMTIMIATINSTINMARSUAENITIeY, “Useulangurunesynian 1 9adnsny 11667,

3 18Y, (NFanamuAs : 1saiuiiTaunmnIsium, 2529), 1, 1.400 enedsludias nuns, “Ad

Ref. code: 25605901031202ZJV



54

d' v v v (% s

seutuadungasaulndunsdasuivuanudanazsdefuieiuningdunes

wva ¥ A

anuilinnndazdeduainilesisninievesgnuil lnedlundyaaviudiiiamildefudisenil

o

Inevisegnnil uwiegalsinuidensdinisdrangnuiinadlalidrseniiaudyayruvisuszsnam

a (% 4 a o LY

Alaszylilunsesmvueeigyinisnseyiniadyayn 5.4, 117 Ga0naaln n1siadyyisu

g o A7)

v a A

nseremanulunisidass dygrlunisnasnigaugrdsvesainimisluddniinis
doyansuldnisauluaaiunis dygrsviisndsuasivingnsnuasauynnannlag
° v a o Y] ' a 3 A ' '
Muualinisindeygninaradunnufianisegy)” deufiefin1ssnaussuranguuIuuns

wa = [ v o o

wazndivgvu Tumengruneastygaiieausuanznsdsdutsentiionanninddures
gnuilfsaiiuldanunialAlunnms) 194 11a31 213 uazu1ns) 214 uialszanangmung
| A b Y] \
WAz vgYIaElanansaly
HANIENUAINNITYINaUTA Y u1ITenul ssmadInguaisdianssdfguszns
o oA o a a a ° ) ' aa ° a
$19AD ToMNAUIDIANSANINUDNDIUIVANNIAAUAINTIANNTEINANURA buUS AN e
v d‘ 1 24 VIRV v U AQ‘ 1 1 d‘ v o
anunsavesnyiunaslildnguunglnedsduls lnsanfumgnaninnguunglneUideu arade
ANUUINILNITHITDANAI I USNBUEAINEINUDNTA8UTLNA UBNINNALABLANAUD
v Y | a v 4 o
LFLUTEUNIAIUNITAIALAISITNAN TENUADTTUULATYEN VDU SENALNEIE AELe)
sananwihlivsemalnedidesinisufsussuungmeuiaznisenalidanuvivadeuindu
ImEJLawwﬂu%’ﬁuaﬁaﬂuaqwizmmauLﬁaWizqaaauLﬂé’ﬂL%’ﬁagﬁa S¥nnaN 5 WsraIAnsadl
W335 NMsavUPungrineuarnsenalatuaziof UunseuIuNSERSIIUNNAIYY

Tidu5aseusesnou JadndinsensngisssuiutazUiuugdlassadvasmalnglinduiuy

druladelunistsruan”, Gne1fnusumiudn AuetRFans 1n1INeN8esISUAIEnS,
2550), 1.13-14.
3 aq v ¢ 4 o PN v @ DXy °
WAysh Iewaed, “Jaymnisidiunsnisiiinaeunisaeaauusuldiunisdise
dy & a wa 9 a a 6 v a aa 6 a o 6
nillaetdanuUs”, Grendnusumdadin auslienans uninedesssuaans, 2543),

1.8-9.

[ '
6 v a

4 a a wa '3 a
NS IPN 'U‘QJ,LQalI'Jﬂ']ﬁ, Ui%ﬁﬁﬁ?ﬁmﬁﬂ{]%ﬂ"ﬁli%ﬁ. NUNATIN 16, (ﬂﬁq\‘iL‘V]Wll%']‘Llﬂi :

diiniiuilgyyey, 2560), W.137.

Ref. code: 25605901031202ZJV



55

glsy @ 16 ea guimdeniios 7 eatutunsensngisssy)’ wazdadlsuiouaon
AvsneLilenanyAansAda N sung e’
Mendsaniinisufzunisnismananisiasalsaisuaoungrauiouds
WITUMALAINIEIaveNnd e imsdlsandn linisdniussaiangruiedniiuly
MULUUYD9sTULTIlIUsEInangmane (Civil Law) mM3davihuszananguanesmuuuung Tuan
Fududutusensienguaneena 1.6.127 dsdeilussnangmneasislvsatuisnues
Ing uiinszurunsiunissianduliguassavatgusenisaudesvgavednlulul w.a. 2444
wazndusnBuiusnaduilofinsuddunesesy U199 (Georges Padoux) Juiivsnwilunis
enguIsuaztduUsEsIUNTIUNTIRAMINETIAUNTIUNISSNgUUIEB nanuviulawn
wFaR (William Alfred G. Tilleke) Wszdnnn15Useans (Uau aasana) uasviansanade
8195 (NBIYU YUEUIUN) ANENITUNITINNYIegaaenadldiaUsesanaantlunissia
ngvanednuaizetgnaudnia uaziinmsusenaldifunguanelud we. 24517
nasandnisusenialdnguunsdnvageigilul w.ea. 2451 wadlulihaiu
wspumandanszgasemndniegiimadusnnd s Wusdanenssunsdarussana
npaneunituasndestulpsutsenuihfinshauresengnssunisiesndu 6 nes
sounemunzaslumsvhinuiainsguannssunisiengmaneda duneslunagly
wiiilunsiangraneduniiivesmisudnagadnis funnesedy ngdauduiuniaves

o Y

8 . Y v Y i
wszeedlul w.r.2453" dolulusvadenszumanianszuingnddnegina Synan 6

a

ANZNITUNITINNQuUIenSliguassanieg uinuislunissisussuianguuie iy
nsnauluumanisiglslresnelind vasiiungnaamsdahntiun (Wl 2457-2459)
gniiansanilufimuaiunsanevilinszuaunissiaduliegisandn Tud w.e. 2459 3416l

Y

n13UFuUTeRenssun1ssnguunelnalasiinseianusiiedisonsunssadan Inuwif )

5 1 ! O W Aa -3
bIDLU ﬁEJ'EN, ﬂ’]ﬁi’]ﬂﬂi%iﬂ?aﬂ{]wﬂqEJIUU?SWIFTE‘W']&J. (ﬂiqﬂLV]‘WlWi']u@i D ATUAWUN

YUy, 2550), U.33-34.

® L UayLaduinig, 79ua? 1995507 4, U174 : ousN Winsuas, Usyiaeans
agvanglne, fusiadsi 3, (NAMNUNIUAT : ETInAURIRYEUY, 2560), U.186.

! Wiuns wamuu, 97Ua9 iF9os5071 1, W.743.

® \soul Rueq, §10ud (Beass0il 5, 1.83 ; susinw Wlewuas, svuaa 1Hessai 6,

14.188.

Ref. code: 25605901031202ZJV



56

oSuAmagnuiulsysy’ Tl wa. 2462 nsuvanatadinAdugldatoonainduniuay
Wanszerefesns Wdrfuduniaunundeuafinisudedanssunisiiuia
Slormuznssumsivansen uarusasanedniidnaueuiuuiilinisiadeusyaiunis
dulusheaudnds Ussnoudulul we. 2465 SsunadfumaldiZonfosliusemnalne
Usuusngrnelaeiensusngmnetuiadudmunisesieouldlunisenidnansaninuen
o100 el wa. 2466 S¥nnadl 6 Simsslusandnn Tengiugnssunistszdszuna
npmanetudunsusenguaneludsiansgnisefsssuuasiviniisenguanoudifisnsy
wen teglidmssenadesviduwennssunis wagli welseid Aueamniingsunissis
Uszsnanguuneiduiiuine wasdeuluiuil 11 wgadnieu w.a. 2466 Feldfinisusenia
UssananguineuwLazdudussn 1 uar usin 2 IRdnalddeduluiud 1 unsimu
wa. 2467 anlsimmussmdfinnnwuagnuneanuinafieuudliiinle lifi3esinlives
finskenssunsgalmiiiesnstsngmanelmisznoulufonsseusufivymia nvened
5ITUBLUAT NILLWNNINT NILYWUITIVEIUATUIBLTOLU NEDd
TumsUssaniiesnsrsUszanangmneuis t nsvennusmeaiidauelily
1A59519UTBLIANHMUNELINAY ANUwUUYRIUsEIALeTUTlasARaBNU1INYTEUIBNY NNY
usdlu uwiiielalidsluniTelsthuntydfuimeunnussmanguunounisd Suaauas
vmeunUszanangneildonssliluatuiiusenaldlud we. 2466 unldusznauuas

v wa

gafin1siuntggAuimsuniainUssananguuneinsvesalnga suaununldng fauly
TuN 11 wgednieu w.a. 2468 Ladnszsnngufnioenu1lientanyssuianguuiewna
¥ v v v o Iy 10
UIIN 1 wazussn 2 waglildadunlansiadrselniduny
TunsUsEguNIsUNITINYUUIELEa iU 17 Famau w.a. 2468 wsze13umn
Asudv AunszeuuTIved iis19es Uy dnsuUssnang ek nIas W aYd UTIN 2
a 1= v o a a 4 I3 a & v o1
unlulnddeselagldussananguunaieasiu gUu adnwesuauntazus@ailudusaaue
I = = % a a ¢ a =
Aeiusyyy MUssyudaUsenaulumenssenTumAsud NsgevndvsT NIse1UIUITIVET

Y18L58 190 U alsanazunatsid A1l Lans19aRasunfukaziu@ns lwwidean nAnqn

9 Y % a v a Y a a ¢ a
N35UN15OUYTENUMEY NIzeWUATYYIAD (60 LATYFURT) WezenIuaisud (Ins
0 A9YA1) WITEWNWIYTI (YUyPae 1dinna) wielseld fees uiglae alwinisauas
WelaL3dn

10 a a v Y A o
bbed 3 Tﬁlﬁyl’ﬂail']ﬂqﬁ, DNUAI LWOTION 4, U.235-236.

Ref. code: 25605901031202ZJV



57

“Scoop of obligation” 48w “Subject of obligation” LLava@fﬂizﬁun?ﬂmm%aLﬁIEJ’Jﬁ'U
19 TluusTn 2 e 1 dnwai 1 1% “Subject of obligation” (frgusend) welsd
e Usunelsaldliaueinnszsnanasesuiennumaneesdimil (oblisation) #ae
Uszudalansiamiansanyssuiangrungvausemeaniag Usingintaeunnludidiasuie
¥ Tmnasiuiiliasasdmesunaduiuuarldamas 194" ulvalluhuoafendy
1957 241" Tuussanangrangwiagesiu a.a. 1900 (BGB 1900)"

Wiuns 241 Tudssaranguaneunaeasiu a.a. 1900 (AULUUVBININT
194 vaslne) i@ msuesusivavivendmillunstifuisevillnoanginnzauas
anuzvesnsiuissnilnsenzsazariufunasnsdneduiugulussuunguane
wostumuinanluudluund 2 uflunsussaunssunissungranedradundulaildiing
onuissfaunanidemdafindrusedile wazlugnmsalvasnsusienguuenilanaini
gl

anmsalil 1 n. anaslagnuan vievinduntsdednazuneili @, uag v, an
avarli3u 1000 vinlviun n. Huenih azdl n. Indfesdemoutly 2. uay 2. Inilgeddiiy
1,000 UINILA .

onmsaiil 2 n. anasazduldnisenuduauld o, lnsfiGudewdeuas 40 uw

a té’ﬁ-/ U ¥ IS ‘QJQJ Y a I A
n. Anileoesuleniseu v. uag ¥. AniaoslAidu 40 vun n. nnenou

Y eUsmnangrnguiskazndd 1men 194

“By virtue of an obligation the creditor is entitled to claim performance from
the debtor. The performance may consist in a forbearance.”

*? German Civil Code (1900) Section 241

“By virtue of an obligation the creditor is entitled to claim performance from
the debtor. The performance may consist in a forbearance.”
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*° Japan Civil Code 1896 Article 414

“If an obligor voluntarily fails to perform any obligation, the obligee may
request the enforcement of specific performance from the court; provided, however,
that, this shall not apply where the nature of the obligation does not permit such
enforcement.

In cases the nature of the obligation does not permit the enforcement of the
specific performance, if it is an obligation for an act, the obligee may request the
court to cause a third party to perform such act at the expense of the obligor;
provided, however, that with respect to any obligation for any juristic act, the
manifestation of intention of the obligor may be achieved by a judgment.

With respect to any obligation for an inaction, a request may be made to the
court at the expense of the obligor seeking the removal of the outcome of the
action performed by the obligor, or an appropriate ruling against any future action.

The provisions of the preceding three paragraphs shall not preclude
demanding damages.”

7 eUsmnangrneuneias g 1ne 213

“If a debtor fails to perform his obligation, the creditor may enter an action in
court for specific performance except where the nature of the obligation does not
admit it.”

“When the nature of an obligation does not admit of compulsory
performance, if the subject of the obligation is the doing of an act, the creditor may
apply to the court to have it done by a third person at the debtor’s expense; but if
the subject of the obligation is the doing of juristic act, the order of the court stands
in the place of a declaration by the debtor.”

“As to an oblication whose subject is the forbearance from an act, the

creditor may apply to the court for an order that the acts done shall be undone,
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under the expense of the debtor; the court may also order proper measure to be
taken for the future.”

“The provisions of the forgoing paragraphs do not effect the right to claim
damages.”
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! Basil S Markesinis, Hannes Unberath, Angus Johnston, The German Law of

Contract : A Comparative Treatise, Second Edition, (Oxford and Portland, Oregon :

Hart Publishing, 2006), p.403.

° Peter L. Murray and Rolf Sturner, German Civil Justice, (Durham, N.C. :
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System and Laws, (Oxford : Oxford University Press, 2010), p.164.
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" Ibid.
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% Ibid.
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* Ibid,, p.44o.
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? Basil S Markesinis, Hannes Unberath, Angus Johnston, supra note 7, p.404.

* peter L. Murray and Rolf Sturner, supra note 8, pp.460-461.

? Basil S Markesinis, Hannes Unberath, Angus Johnston, supra note 7, p.404. ;
lbid., p.461.

% German Civil Procedure section 887
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“(1) Should the debtor fail to meet his obligation to take an action, where
such action can be taken by a third party, the creditor is to be authorised by the
court of first instance hearing the case, upon his having filed a corresponding petition,
to have this action taken by a third party at the costs of the debtor.”

! Gerhard Robbers, An Introduction to German Law, Fifth Edition, (Nomos :

German, 2012), p.243.

* peter L. Murray and Rolf Sturner, supra note 8, pp.462-463.

# German Civil Procedure section 888

“(1) Where an action that depends exclusively on the will of the debtor
cannot be taken by a third party, and where a corresponding petition has been filed,
the court of first instance hearing the case is to urge the debtor to take the action in
its ruling by levying a coercive penalty payment and, for the case that such payment
cannot be obtained, by coercive punitive detention, or by directly sentencing him to
coercive punitive detention. The individual coercive penalty payment may not be
levied in an amount in excess of 25,000 euros. The stipulations of Chapter 2
regarding detention shall apply mutatis mutandis to coercive punitive detention.

(2) No warning shall be issued regarding the coercive measures.
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(3) These rules shall not be applied in those cases in which a person is
sentenced to provide services under a service agreement.”

* Peter L. Murray and Rolf Sturner, supra note 8, p.462.

*! German Civil Procedure section 890

“(1) Should the debtor violate his obligation to cease and desist from actions,
or to tolerate actions to be taken, the court of first instance hearing the case is to
sentence him for each count of the violation, upon the creditor filing a corresponding
petition, to a coercive fine and, for the case that such payment cannot be obtained,
to coercive detention or coercive detention of up to six (6) months. The individual
coercive fine may not be levied in an amount in excess of 250,000 euros, and the
coercive detention may not be longer than a total of two (2) years.”

> Peter L. Murray and Rolf Sturner, supra note 8, p.463.
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* Barry Nicholas, The French Law of Contract, Second Edition, (Great Britain :

Bookcraft Ltd, Midsomer Norton, Somerset, 1992), p.216.

> French Civil Code (1804) Article 1142

“Any obligation to do or not to do resolves itself into damages, in case of
non-performance on the part of the debtor.”

* Janwillem Oosterhuis, Specific Performance in German, French and Dutch

Law in the Nineteenth Century : Remedies in an Age of Fundamental Riehts and

Industrailisation, (Leiden, Boston: Martinus Nijhoff, 2011), pp.128-129.

* French Civil Code (1804) Article 1184

“A condition subsequent is always implied in synallagmatic contracts, for the
case where one of the two parties does not carry out his undertaking.

In that case, the contract is not avoided as of right. The party towards whom
the undertaking has not been fulfilled has the choice either to compel the other to

fulfil the agreement when it is possible, or to request its avoidance with damages.”
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i Thomas D. Musgrave, “Comparative Contractual Remedies”, University of
Western Australia Law Review 34, 300, p.329 (2009).

* French Civil Code (1804) Article 1101

“A contract is an agreement by which one or several persons bind
themselves, towards one or several others, to transfer, to do or not to do
something.”

v Barry Nicholas, supra note 33, p.154.

“ Jean Domat, The Civil Law In Its Natural Order Vol 1, (Littleton, Colo : F.B.

Rothman, 1980), p.206.

* French Civil Code article 1138

“An obligation of delivering a thing is complete by the sole consent of the
contracting parties.

It makes the creditor the owner and places the thing at his risks from the
time when it should have been delivered, although the handing over has not been
made, unless the debtor has been given notice to deliver; in which case, the thing

remains at the risk of the latter.”
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*" French Civil Code (1804) Article 1143

“Nevertheless, a creditor is entitled to request that what has been done
through breach of the undertaking be destroyed; and he may have himself
authorized to destroy it at the expense of the debtor, without prejudice to damages,
if there is occasion.”

* French Civil Code (1804) Article 1144

“A creditor may also, in case of non-performance, be authorized to have the
obligation performed himself, at the debtor's expense. The latter may be ordered to
advance the sums necessary for that performance.”
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 Mindy Chen-Wishart, supra note 76, p.570. ; Edwin Peel, /bid., p.1107 ;
Ewan McKendrick, /bid., p.948.

0 Ewan McKendrick, /bid., p.949.

' Richard Stone, The modern law of contract, Sixth Edition, (London

Cavendish Pub., 2005), p.468. ; Mindy Chen-Wishart, supra note 76, p.570.

* Mindy Chen-Wishart, /bid., p.571.
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” Ibid., p.567.

* Edwin Peel, supra note 65, p.1107.

” Ibid ; Lexbiblio ,“Specific Performance of Contracts”, Retrieved on April
12, 2018, from http://www.lexbiblio.co.uk/free-legal-guides/specific-performance-of-
contracts/.

% Edwin Peel, /bid., p.1108 ; Mindy Chen-Wishart, supra note 76, p.567.
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7 E-law cases, “Lamare v Dixon”, Retrieved on April 13, 2018, from http://e-

lawresources.co.uk/cases/Lamare-v-Dixon.php.

” Mindy Chen-Wishart, supra note 76, p.568. ; Edwin Peel, supra note 65,
p.1109. ; E-Law Cases, “Shell UK v Lostock Garage”, Retrieved on April 13, 2018, from
http://e-lawresources.co.uk/cases/Shell-UK-v-Lostock-Garage.php.

” Mindy Chen-Wishart, /bid., p.570. ; Edwin Peel, /bid., p.1109.
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10 Duhaime's Law Dictionary, “Personal Services Contract Definition”,

Retrieved on April 13, 2018, from http://www.duhaime.org/LegalDictionary/P/
PersonalServicesContract.aspx. ; https://thelawdictionary.org/personal-service/.

o Mindy Chen-Wishart, supra note 76, p.569.

1 Ibid., p.569. ; Andrew Burrows, supra note 77, pp.358-360. ; P.J. Cooke and
D.W. Oughton, supra note 68, pp.220-222.

1 Mindy Chen-Wishart, /bid., p.569. ; Ewan McKendrick, supra note 66, p.944.
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1o Croner-l, “Irani v Southampton and South-West Hampshire Health Authority
[1985] IRLR 203, HC”, Retrieved on April 14, 2018, from https://app.croneri.co.uk/law-and-
guidance/case-reports/irani-v-southampton-and-south-west-hampshire-health-authority-
19857product=8.

1 Edwin Peel, supra note 65, p.1112.

 Jbid.

o7 Mindy Chen-Wishart, supra note 76, p.569.
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Brodies LLP, “Closing up shop? Keep-open clauses back in focus”, Retrieved on April
15, 2018, from http://www.brodies.com/binformed/legal-updates/closing-up-shop-
keep-open-clauses-back-in-focus.

' Marsden rawsthorn, “Tenants who breach 'keep open' clauses in their
lease can be liable for repairs years late”, Retrieved on April 15, 2018, from
https://www.marsdenrawsthorn.com/law-news/Tenants-who-breach-keep-open-clauses-in-
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" Edwin Peel, supra note 65, p.1113.
" bid, p.1116.

1 Katy Barnett and Sirko Harder, Remedies in Australian Private Law, (Port

Melbourne, VIC, Australia : Cambridge University Press, 2015), p.244.
1 Mindy Chen-Wishart, supra note 76, p.571. ; Edwin Peel, supra note 65,
p.1115.
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" Edwin Peel, Ibid,, p.1116.
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A7)

" Edwin Peel, supra note 65, p.1117.

e Mindy Chen-Wishart, supra note 76, pp.107-108. ; Ewan McKendrick, supra
note 71, pp.67-68.

" Mindy Chen-Wishart, Ibid., p.118. ; Ewan McKendrick, /bid., p.69.

" Edwin Peel, supra note 65, p.1108.
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"2 Edwin Peel, Ibid,, p.1118.
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12 Neil Andrews, English Civil Procedure : Fundamentals of The New Civil

Justice System, (Oxford : Oxford University Press, 2003), p.925.

2 Ibid. ; Jason Williams, Civil and Criminal Procedure : The Conduct of

Litisation in The Courts of Encland and Wales, (London : Sweet & Maxwell, 1997),
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" Neil Andrews, Ibid., p.925. ; Jason Williams, fbid., p.250.
o Neil Andrews, Ibid., p.926.

2 CPR 72.2(2)

1 Neil Andrews, supra note 128, pp.927-928. ; Victoria Williams, Civil
Procedure Handbook, (Oxford : Oxford University Press, 2004), p.690.

1 Neil Andrews, Ibid., p.930.
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" Ibid., pp.931-933.

% Civil Procedure Rules 83.14

(1) A judgment or order for the delivery of any goods which does not give a
person against whom the judgment is given or order made the alternative of paying
the assessed value of the goods may be enforced in the High Court by one or more

of the following means—
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(a) vovonuusdwwaulasame (wit of specific delivery) Fali
smnadnidnanu (sheriff, bailiff) lun1staninduazameuliumidminusiininwssly
Tnglifignnauaswdunmsldsmunuldimiioutu writ of delivery

(b) ?J@Tﬁﬁ’laaﬂwwﬁ’ﬂ%’qqﬂwﬁmu Civil Procedure Rules 81.4
5)"" Tngazdosdumiowelimaliddslidwounelunardimaimuneld domailids
wanuivuanaadtliinsdweuiudariesvelvadnulagnsdunuindsldniude

81.4 (1)

(a) writ of delivery to recover the goods without alternative provision
for recovery of the assessed value of those goods (‘writ of specific delivery’);

(b) in a case in which rule 81.4 applies, an order of committal;

(c) in a case in which rule 81.20 applies, writ of sequestration.

" Civil Procedure Rules 81.4
(1) If a person —

(a) required by a judgment or order to do an act does not do it within
the time fixed by the judgment or order; or

(b) disobeys a judgment or order not to do an act,

then, subject to the Debtors Acts 18692 and 18783 and to the provisions of
these Rules, the judgment or order may be enforced by an order for committal.

(5) If a judgment or order requires a person to deliver goods or pay their
value -

(a) the judgment or order may not be enforced by a committal order
under paragraph (1);

(b) the person entitled to enforce the judgment or order may apply to
the court for an order requiring that the goods be delivered within a specified time;
and

(c) where the court grants such an order, that order may be enforced

under paragraph (1).
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% Civil Procedure Rules 81.20

(1) If -

(a) a person required by a judgment or order to do an act does not do
it within the time fixed by the judgment or order; or
(b) a person disobeys a judgment or order not to do an act,

then, subject to the provisions of these Rules and if the court permits, the
judgment or order may be enforced by a writ of sequestration against the property
of that person.

(2) If the time fixed by the judgment or order for doing an act has been varied
by a subsequent order or agreement of the parties under rule 2.11, references in
paragraph (1) (a) to the time fixed are references to the time fixed by that
subsequent order or agreement.

(3) If the person referred to in paragraph (1) is a company or other
corporation, the writ of sequestration may in addition be issued against the property
of any director or other officer of that company or corporation.

(4) So far as applicable, and with the necessary modifications, this Section

applies to undertakings given by a party as it applies to judgments or orders.

Ref. code: 25605901031202ZJV



156

Tunsfigauinnisignuiimumfinnuliujifauminnwdudulilaesdavielay

v

Uszamiautaevielasmngaide’” Jsdesfigatiaunszisusianndeasds (beyond
reasonable doubt) azthinasglunmsfigatifissudundoindulllfesdundunslals™
ﬁgqﬁﬂﬂiﬁqﬁuiﬁqﬂwﬁﬂﬁﬁ'&muﬁwﬁwmm Aaddunanseilaaiudsenisae n1331An
Qﬂvifj (committal) N5&3U3U (fine) wagn1sBansne (sequestration)

NSNANAIE Effﬂ 1AN3 ﬂuumumwwmmwlmaama ¥INN1TNT 0490

q

(%
Y

IUN32IN15aEABIUsINg I () AMdsiuiinuassey Luaﬁwmaaﬂgummhl@u (i) TN15L
sl nasnsulneveundauas (i) aJmﬁLLﬁNLmaummﬂanmiwgmmm Roagninan
waz (iv) gnuillaufiRmumdsmelussezinandiiun feimefsueadnudgnldlaiiu
=~ 141 & A o a a a Y] \ v v 2 Yo
090 wenandeaiounaenidnnsisilasukladentalnenanaidle oreaiuinlesu
IVI‘HMLWENWEJLLﬁ%M%@%?ﬂQﬂwﬁﬂamUﬁﬂ’@m’mLLﬁ?ﬁliﬂﬁﬂL‘ﬁuéfmaﬂwwgﬂﬁidﬂ wazluAf

. . f@aa o LY [y a < aa
Harris v. Harris enagvssaliidagenemaniinisusuasulnulunaniavesmalagianiy
dwiuausu malidwnaimunldlaglidie uilaeunfudmnmadenldisnmsdigniaz
lififdasesasuan'® egrslsimumadinafisrunaliigliansiFonsesvidoyanadunszsi
4 = o Aa = 1 a wva ! Y1 2143
miL.muim81‘1/1@ﬂ‘vmmmm‘wwmmmlmaauﬂgummmaﬂﬂﬂmwLmui@
° ) P ) e . & a N o W Ve
d115un158anSNe (sequestration) 1un1sAiAadiAdslnda

v fa ' 1 Y Ql' & a wua o a Y Ql'
nindaueglavesgnuilienliilunsadnengnuillisenuiAmuminine lngReulun

o <

AaIrddalallanwaelAgdunNIsaITIANAAe foIln1swIslimsIunsaunINUATEEELIa

(%
a

LLazwamamws’lﬂudwsgﬂ%w%’wé degnuiluftAnuminnuudimaisaziiddsdes
144

U cal

NSwdndeold

” Neil Andrews, supra note 128, p.936.

“ Ibid., p.937.

* Jason Williams, supra note 129, p.255.

* Neil Andrews, supra note 128, pp.937-938.
* RSC order 45 rule 8

“ Jason Williams, supra note 129, p.255.

Ref. code: 25605901031202ZJV



157

4.5 unagl

o

luszuunguineveslssinaesuiinoutslvimnuddgiunisvenudiseuillag

= v A a wa

WELaza3n Fdaudunaunanndnaanindyadeadudygyr Wegnuilldujifia

Y

[ |

senillpganizianzaalaiane wazlddndudosrienaingun

9

dyeyailiadiansvesud

wllusiogsla Mslluszuunguinewesdudndvesdmining 1 iWunisiiasanlulivesdnd
munguaeasUyaAvintu vaenIsnmsdruiludeswesnguuneitadyad dsazimulade
I TulsR98n ) UUIEITNINTUIAIULNIVDILEDTTULDILUIKENITNITTIAUA oD NAL

'
%

UT2LANVDIAANIN I INTUANRNIN ST LATN5 2RI TURY AIANINE TR SLDUNSNERY #N

a 9 o o =) [ [ o a 1 acaad v o a '
ANNNNsEYINITMTeInL TuNseinng lnemininyiwsasnsaniisn1susduiuanee
fusenld dmsudininulddaueunsnduinsnistiduuesaandrfgiae n151Re0
Y LY a v = v ¢ ] 1% 1Y 1 < [ a U R Vo 1 &
wilnnudsduanilugansnduazdaeulviunidmil mnidusdmzunindilidulagnnil
musfininwieenluuazdswauliunidmi nnduniinszyitnislaewininsn1starud
o A Y Y dy A Y Y =) v W dy Py LY Y a va o
d1fnyuesmanensasUTugnuilniedslvidununsedndagnuil Nenaduliufdfniuen
finnw eglsimunguunsldnmuanseutelimeuiuiielilinsznudednsasnmly
$unevesgnuiiiuauals lnemadiantaaseayliifurnifeuriuudidesliiiuasstvini

P @ Y A w & - '
YauelulszaIanguunewnieelSuad a.a. 1804 wiasindnn1siugIuAwane1g
Auludszananguuneuniaeesdusgtesiau usainnisAnmnaziiuladntuiengawdoud
< = o ! & @ al a A N ) A9 v v &
wLluniinssyinsusimagved SuaantuuinnuAn g neeudsfutsenilunidmil

2V

TuvaziRendunistsdutiuiazdeslinssnusedndiadanlusnsnievesgnuiinsugiuluss

o o ! a wa

=] 1% o a PN (% e VY dy 1
uiiulianminneveseaniinazimuar1Usu (astreintes) w1kimemngnuilliufun
o Aa dy 3 dy [ = I = Y dy Y Y =
muAfinINw wenanidvniduninseyinisildleesanigdivesgnuillaeuriudasd
undaiAluuinsi 1142 Jayaaerlidauuamaniuwifnlunisannuniingsinnisiu
11091 1142 Tuavaaiieluinistsdutissnidlaganiziatzasiasanizluninszyiing
vsegelaunTu dmsuisnisUsiuaumininwiunil shenesnlunulssanyesa
AN ludnwaenenuluysERIaNgMENgB NI TUAMLLIYD LRI Welumfininw
o v ° = o o Y] oV Y a ° ! Y] & I
AlAnseitnInsoaariunszyinng AatulssimansaaailaiesnisiuuaaUsuindulal
LY =) v dy ¥ = 1 =
ausadunuvsenndegnuillamiieusgrsemalulsemeiuasudl
dmsululszimadinguaziiuldiiindninasideudwanzdauduadaiia s

Juase llegldlddndadnasilunieglsinszaaiinanidadmualildiieliinniy

Ref. code: 25605901031202ZJV



158

gRssT wazdsnislunistaduafnudinnwadidnvaslndlfsaiu nanafeduniswen
ipsmsTsduseniumudssianvemiimusininulusdazuszian ludrmeminu
finnwilvinszrinisniowmifunseiinistumadinguesifisiassdesuniesann
qﬂmﬁmuﬁwﬁwmwﬂéﬂﬂimﬁmﬁ’u
guiuldimnfiansanluiivesnguunea sy galagianzlulssimaeosud
wasdszinadSaaanfiiuualduiiaseenfuicdnsvo s millunisdedudisenilag
anzwashuminng Ussnvldunnduninluedin uazdusdnlynisfiansanfeisnisdediu

ad

wseanmuianidusedunanguunedSatyafundu vasilulszsaiangmnsouniuas
widlvdvadinedintinnulidaauiasldnuarveanguungisiansaANLLINNTINgUaNY
a3UelR Usznaudunislduaznisinuuing 194 veslvnedadsligenndssiudunuugon
nelAnlgminuundadideuaslaiianegvneluluuny 5 wenandlunguuneisiaisan
& e v Y [ 1 dy o &

AMNTBIIAINUsTIneLaInTianvaglnaRe iy weluninszvinnisuulussuunguune
HFumadnsliuansunisiunuvsenndgnuiudlduinnsnismenistiuive udedugnuilniy
AN INEIIL YauslulssmaeesuilarUssmesing uaneieausunnsn1svde g9l
dl' < = LY 1% L awa o a = o t%
aidunstudadulignuiiufiamudininwvesea deluszuunguunglveesivualv
[ LY = v v dy ! :’1 ! Y o & L% f:é Y A
grunmaenzlunisdvnuvienndegnuivintuldlaligunamalun1sdslSugeleuas

Y

Tamsrzvmaluluuni 5

Ref. code: 25605901031202ZJV



159

uni 5
a 4 ] v @ o 29./
unAs1EiUsauisulgnin1sisaudsenillaglanizianzag

Tuntinsenanis
5.1 A274UN

nslduazinnunguuisusnainnisfinumnudidnusuardadniuazees

ATIRIAUITUAIVDINYNUIBATY TINTTITAUNUIAUITUNVDINYNUEI1Y LA LAY
nsAnwIAuAIUE YT IRAERS N1 suNUaRnina1 untyaaiugesnisdifu
o & @ 1 = [ 1 a L4
Fsgnillagianiziatzaneafguieiu leaanigluussuiangruneunauasnidiag (.
< « ! 1A ! [ a L4
W) 11951 213 ludssiusosaninurianlliilageennisasinunuanun sualves

Y

Yzl

jd)}

nOuuIERIY A nAlaviin1sAnwiniualluuni 4 winlussuunguuieieas
o va 44' 1 i ! ) v M v Y
unUnyailusell wilulssaanguinsuvisisuaaudaglilassyionlilnensafdidnuae
Indifsaiuunnsy 213 egundedileuasinnisiasizinely agralsinudeiinaaluunds
= 1% a | | a sa =
89ANUINARATBIAMIZNTTUNITINUTEUIANYUUBULHIKATNIATENT 1905 213 leeide
MieFudnsnauianwesiu luunidilewazisuiinseiainanudilanaaineiiouildy
ilalymiesannuimilliilagesdunaninmsasinnululuiiensladsasaenndoaiy
ssuunguunelnglulagiu wazlidasdenauisualvesnguuiesinludaanuisualves
ANYNITUNITING
v Al va 6 = I Qg{J 1A 1 Y v a o
T D T P B VA R N TR ol o N Fa U AR R VI EURY [k R T e TR P e T

Aasrgseluinsdaudygniining dygrdneives dygrduldasgUuasdynyn

4
6 al o

nsndnaadulssinutiynield aenadesiuuuinisinrnunlainsgieliuandieds
wagiieliinAuAs UG ANy IainanssuIunsId ndussdesna nisnguuneisadeyda
Tudvean1sTsAutseniluuiunwosn1sUiAUAILAIANINEI97 35N150IAUARATY

a

Aimnuilidawouviedsiu Seddnluniiiasdeadunsdweuilounssudniviolsl
Tnefideuagyinisiinsgsiifioduniuuanisnisinuluiiesilaserdeidnisiiaia
TushaUssimeldiaduiunsdangg wanil dwmiuninsgvinsdldunaansdmesgand
Toewt wu Tunsdvesdydrsiwesiinismuifudedanserlidngs lajdwmﬂugﬂﬁé’ﬂ
elsiiasa osfidiieatiliaia wandmnduninssyinsdildenaliyeaaduuenain

& ° Y v a v o a I3 Y] Y] a | A
Qﬂ‘ViUﬂigquL‘WTﬂ,ﬂ IﬂEJEﬂLSUﬂuﬂglﬂwqﬂqﬁ'ﬂﬂﬁqg‘wﬂi%ﬂallﬂUWaﬂLﬂmsl/ﬂuLﬁE’JQﬁﬂWWLLVQVTuvLﬂJ

Ref. code: 25605901031202ZJV



160
Wadeunenaudynininand nasnauninanda nuieniidagesdunds 35U4AY
lnglanznsdunuuazindagnuiiasdadendnn1sniuunsy 213 wedla lagazladasien

Tudsusialy

5.2 Ugyrnmsiianusasamwaianiliilnges

[

sanEpulananunaeaawiLsnuaIundyaRluang 213 laglanizises

(% (%
Y

« | al 1 a 1 5 =) (K% v a 1 3 ngy = IS
annuvianilliilages” fanadianulidanunslunisliduasnisiniuegun Mellgleud
AnuiuiTlugAusnasagyha i laisanunsualfiuiai wesiosdnumsanwiAua
lualseiRmansideneu dujlsulananluludesiuianssuiunisssundyailumnasiil
wdluunil 2 lnedideufianuiivindennsnssunissne laldussuanguuisuneesiu
[ [ v o 1 a e‘é’ = P éf 1 ~
Jundnluni3dniiussuianguunsunakas w g uuaalasaun g 194 Juun wagsouile
| ¥ 1 24 1 1 1 i 1
faN3zUIUN13I9I93 213 Adladndusuuienns) 414 uisdszananguuewnsguu
ANABNLIAINUITUIANNMUIBUNITD 80 IT LTIz TadeuLARE 19l warudile

a

Wutuungeanulddaausgegalunisitadesesdnsve s nilunisdesudnsenil

' Japan Civil Code 1898 Article 414

“When a debtor does not voluntarily perform the obligation, the creditor may
make a demand for compulsory performance to the Court, unless the nature of the
obligation does not permit it.

When the nature of the obligation does not permit of compulsory
performance of an act for its subject, the creditor may demand the Court to cause
the third person to do the same at the expense of the debtor; but with regard to an
obligation which has a juristic act for its subjects, a judgment may be substituted for
an expression of intention by the debtor.

With regard to an obligation which has a forbearance for its subject the
creditor may demand the removal of what has been done at the expense of the
debtor and have proper measures adopted for the future.

The provisions of the proceeding three Paragraphs do not affect a demand for

compensation for damages.”
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’ Nobushige Hozumi, The new Japanese civil code : as material for the study

of comparative jurisprudence, (Tokyo : Printed by the Tokyo printing co., ltd., 1904),
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U.768-769 (2556).
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" Munin Pongsapan, “The Reception of Foreign Private Law in Thailand in
1925 : A Case Study of Specific Performance” (Ph.D. Thesis, University of Edinburgh,
2013), p.164.

“ Ibid.

"' Japan Civil Code 1898 Article 415

“When the debtor does not perform the obligation in accordance with the
true intent and purpose of the same, the creditor may demand compensation for
accruing damages.

The same applies when performance has become impossible owing to a

cause attributable to the debtor.”
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% Munin Pongsapan, supra note 9, p.165.

" French Civil Code (1804) Article 1142

“Any obligation to do or not to do resolves itself into damages, in case of
non-performance on the part of the debtor.”

** French Civil Code (1804) Article 1143

“Nevertheless, a creditor is entitled to request that what has been done
through breach of the undertaking be destroyed; and he may have himself
authorized to destroy it at the expense of the debtor, without prejudice to damages,
if there is occasion.”

" French Civil Code (1804) Article 1144
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“A creditor may also, in case of non-performance, be authorized to have the
obligation performed himself, at the debtor's expense ."The latter may be ordered to
advance the sums necessary for that performance.”

*® German civil code (1900) section 241

“By virtue of an obligation an obligee is entitled to claim performance from
the obligor. The performance may also consist in forbearance.”

" Munin Pongsapan, supra note 9, p.170.
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German Code of Civil Procedure Section 886
“If an object to be surrendered is in the custody and control of a third party,
the claim of the debtor to surrender of the object is to be transferred to the creditor,
upon his having filed the corresponding petition, in accordance with the provisions
governing the attachment and transfer of a monetary claim.”
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