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ABSTRACT

Section 304 of the Criminal Code in Thailand (the Code) dealing with
attempted abortion specifies that punishments shall not be given for attempting
abortions. In other sections of the Code, sanctions are specified for those who
successfully seek abortions for themselves or procure an abortion for someone else,
with and without consent.

The lack of sanction for attempted abortions is unexplained. Some Thai
observers consider that mere attempts are not harmful, and women are encouraged
to accept and raise the children who are born after attempted abortions. Yet even
attempted abortion may cause prenatal injury with postnatal consequences. If the lack
of punishment in the current code is predicated on lack of damage done in attempted
abortions, it is clear that these may indeed be permanently harmful.

Moreover, the research said that in some country that allow woman to
have an abortion such as France also have punishment for those who attempt to
abort.

These findings suggest that the Code should indeed provide for
punishment for attempted abortions. To do so, Section 304 of the Code might be

amended to cover cases when the attempted abortion is done by the pregnant
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(4)
woman, in which case courts may have discretion over whether to apply punishment.
If others have sought the attempted abortion, then their sanctions should be less

severe than in the case of fully achieved abortions.

Keywords: Criminal, Attempts, Abortion law, Attempted abortion
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? Ibid., p. 119.

% Ibid., p. 119.

» Wayne R. LaFave, Criminal Law, Fifth Edition, (St. Paul, Minnesota: West
Publishing Co., 2010), pp. 631-645.

% Ibid., p. 632.
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I people v. Fiegelman, 33 Cal.App.2d 100, 91 P.2d 156 (1939). as cited in.
Wayne R LaFave, supra note 25, p. 632.

% United States v. Duran, 96 F .3d 1495 (D.C.Cir.1996) as cited in. Wayne R
LaFave, supra note 25, p. 632.

2 State v. Damms, 9 Wis. 2d 183, 100 N.W. 2d 592 (1960) 81489bu LHgsAvas 39

ugadan, pwdingudiniudnnguine (English foe Lawyers) LA83U nguuteelIgn

(%
[

(Criminal Law) kazn)ni1e35Na13u1a11a11 (Criminal Procedure Law), RUNASIA 1,

(NJIMNUMIUAT: A55¥NTAUA, 2548), U. 33.

*® Wayne R LaFave, supra note 25, p. 631.

*! People v. Jaffe, 185 N.Y. 497, 78 N.E. 169 (1906) Retrieved February 18, 2018
from https://www.courtlistener.com/opinion/3616193/people-v-jaffe/.
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2 1AysAvas Tauvatan, anwidingudiniudnnguuie (English foe Lawyers)

ey nguu1ee191 (Criminal Law) kagngvu1835#31501A214816)7 (Criminal

Procedure Law), WuWASIA 1, (NJOnnumIuAs: 353vn15iius, 2548), u. 38.

%> Wayne R LaFave., supra note 25, p. 638.
** Sayre, Criminal Attempts, 41 Harv.L.Rev. 821, 837 — 42 (1928) at 850 as cited
in /bid., p. 639.

% Elkind, Impossibility in Criminal Attempts: A possibility in Criminal Attempts:

A Theorist’s Headache, 54 Va.L.Rev. 20 (1968), at 33-34 as cited in Wayne R LaFave.,,

supra note 25, p. 639.
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* Aesh Hugnily, 9797 105309 16, U. 119.
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MEJW LL?NQWEJ, ﬂaﬂlﬂﬂaflfyﬂ AR 1, WUNAIIN 20, (ﬂﬁqﬂLV]WﬂJﬁfl‘Uﬂﬁi IiQWlIW

WTINeNdussIuAans, 2551), u. 90 snafiely ilegd, . 119.

® 19879, u. 90 $nedialu vAResh Tugnilvg, Srauda 1F9as307 16, u. 119.

%% People v. Staples, 6 Cal.App.3d 61, 85 Cal.Rptr.589 (1970) as cited in Wayne
R LaFave., supra note 25, p. 640.
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2.2.1 NaeN1INILIUIN (First Acts)
a ° y & a | a °
NeHN1INTENILTA (First Acts) LUUNQBANLAUDIT N1TAINDNTENT
AUER A N1InTeYile 9 NlanszyinadieduasulanuINaznseinnuRAN1e1Y1 * B9

n1snsevinsananlusvesiutesetaliidunisnseyinnduainuiia waninnszvinlulaed

% Swiss Penal Code

Article 23 “If the person concerned of his own accord does not complete the
criminal act or if he assists in preventing the completion of the act, the court may
reduce the sentence or waive any penalty.”.

! German Penal Code

Section 24 “A person who of his own volition give up the further execution of
the offence of prevents its completion shall not be liable for the attempt...”.

42 Antony Duff, supra note 22, p. 35.
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* Scofield [1784] Cald 397, 403 (Lord Mansfield) as cited in /bid., p. 35.

a4 Antony Duff, supra note 22, p. 35.

> Sutton [1736] 2 Strange 1074 as cited in /bid., p. 35.

% Higgin [1801] 2 East 5, 21 as cited in Antony Duff, supra note 22, p. 35.

" Antony Duff, supra note 22, p. 35.

8 Scofield [1784] Cald 397, 403 (Lord Mansfield) as cited in /bid., p. 35.

4 Higgin [1801] 2 East 5, 21 as cited in Antony Duff, supra note 22, p. 35.

>0 Ransford [1874] 13 Cox CC 9, 16-17 as cited in Antony Duff, supra note 22, p.
35.

o1 Antony Duff, supra note 22, p. 36.
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1% English Infant Life (Preservation) Act 1929

Section 1 [Punishment for child destruction] (1) “Subject as hereinafter in this
subsection provided, any person who, with intent to destroy the life of child capable
of being born alive, by any willful act causes a child to die before it has an existence
independent of its mother, shall be suilty of felony, to wit, of child destruction, and
shall be liable on conviction thereof on indictment to penal servitude for life of the
mother.”.

0 English Infant Life (Preservation) Act 1929

Section 1 [Punishment for child destruction] (2) “For the purposes of this Act,
evidence that a woman had at any material time been pregnant for a period of twenty-
eight weeks or more shall be prima facie proof that she was at that time pregnant of

a child capable of being born alive.”.
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3.1 UszimanTaia

UszwmanlSuradulsyimaifndowuinnlunisasinenisnngide (Subjective
Theory) p814LAs3asa denaliin1sngigiunsgvinanuiinaunguungeigidfaaaiilng
i@flounsalanuind e

Tnsuwdslunisasnsnsneenuyiliuigneungraneeg s I

3.1.1 N15AINENITNYIBINNTEVINAINEN

nguungogduaalildadlnenismetgiunsziianuialuyngiu

mnuila AN iLAauUsAsRnegoenliegsiiiondnuainazifussuy Gen
n1skUsUsEIANAINERD YUl IN1A (Tripartite Classification)! A1931nffuN15hUS
Uszinnaesauinegidiulnafintaussnnuuuninia (Bipartite Classification)? lng

NVNIEIYIHSRAARUIAUAND Y180 TY 3 USTannIuauiensIueInuRauay

e’ add

" 91y @19k, Imﬂungwm&ampﬂ%’uﬁa, U. 4.

2 519879, u. 4.

® French Penal Code

Article 111 - 1 “Criminal offences are categorised as according to their

seriousness as felonies, misdemeanours or petty offences.”.
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1. anufine1tuangulng (Felony) uanulineg 1 iseussignuway

a Qlldcu

fsnslnugean Usznauluse anuiinfiinsTnedinnnaendin anuiaiisnslnedian
og19gdliliin 30 T mnuieidsnslnydianegegslsiiAu 20 T wagaruRedifisnslnegn
anatsgdliiiu 15 U uazdnslnusandusmesmnaruiiadeslisnd 10 U°

2. aruAnegduiiselne (Misdemeanour) {uanufine1g1ilny
Seusesesasn Usznoulume mmﬂmaw’]ﬁﬁiwwﬁmﬂ Ay Tinwlsy Wudu®

3. aufineg1uanln (Petty Offence) ilunrmiinenaifisadntos
laifiarudeuss Fellifeslnwusuminbu’

nsuvinguUsznnanuiinlasendelnuiunasiludnvaziingty vli

AAnwinguuneegrSumansuluiuiingdnslneiingmneinuaitauiagiuiuiy

* French Penal Code

Article 131 - 1 “The penalties incurred by natural persons for the commission
of felonies are:

1. criminal imprisonment for life of life criminal detention;

2. criminal imprisonment or criminal detention for a maximum of thirty years;

3. criminal imprisonment or criminal detention for a maximum of twenty years;

4. criminal imprisonment or criminal detention for a maximum of fifteen years;

The minimum period for a fixed term of criminal imprisonment or criminal
detention is ten years.”.

> French Penal Code

Article 131 - 3 “The penalties incurred by natural persons for the commission
of misdemeanours are:

1. imprisonment;

2. afine..”.

® French Penal Code

Article 131 - 12 “The penalties incurred by natural persons for the commission
of petty offences are:

1. fine...”.

Ref. code: 25605901031590ESC
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wereNnsEANNAald’ fegis anuiagiusgBulaslanuinamng 221 - 1 f8n9
Tnwinneg g 30 I wansiianuiagiusddulasanuiduauindugngulng 39
anunsaatlnunszviguneneunseiauiale Wusiu
TnwdmsumsneneunsevianuRnanangnee i fe gnszsi
fossztlnuwaiiounsdanuinduia wandliiduindnnguineergwsaaadiiuionig
adlnuinshanafinmsfiansanain “amn’ veagnszindudidy Wednszvhasiliensyih
arunlasianuuds lidnsnseyiuarussquadunnuiindiSanelsl dnssvindosssans
Tnwluszduidiontu uiihanudemediintuainnsdiinisnssvilivssanasiitesndy
audsmeiiintuainnsdiinssyhussauafiny udlumsfoamadinadinugnseriilu
NIRVBINITNG I IUNTNANUEAUINIINTAANUAAE 15
athalsfmuuilaendnainuinetgiduliselnvaslifinnsadnenis
WeeunsziANin uininnguanesivualiiiunisenizliadnensdneisunszvi
AMUAALA® LU AIURAgIUNITNTENIN1TTULIslunIana (Sexual Aggressions)

WANWILBAIINNITINTUNTLINTUTIMUNNTT 222 - 27 Fdnsnwianegeas 5 V7 wanadn

AnuRnguninanduauindudselng Fleendnnguuisliadveludunouvenis

" French Penal Code

Article 121 - 4 “The perpetrator of an offence is the person who...

2. attempts to commit a felony...”.

® French Penal Code

Article 121 - 4 “The perpetrator of an offence is the person who...

2. attempts to commit a felony or, in the case provided for by Statue, a
misdemeanor.”.

? French Penal Code

Article 222 - 27 “Sexual aggressions other than rape are punished by five

years’ imprisonment...”.
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WerUNIEIANER ag13lsAinuang 222 - 31 ladmualinisneie1unseyinnuie
gruminandeslisulnwaliounnuind e’

Turgfinuinoigduaninsnguunsldadlnunisnetsiunszi
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3.1.2 nMsadlnensnerguvinlvuviegn

msilsuvisgnimvuaduaafianudseananguineenyiaea aa
1810 (French Penal Code 1810) @dluruziumufingiuriliusisgnidumnsfinduiiselny
wingusnefmvualinisneemiiuisgndediiulnwatiouanuiind et

Aoutud a.a. 1975 dnsusenalesgUiald “ie” (Veil Law) vinla
UssnanSaumananedunilsluuszmaioygelidnmsiwiaadmeldGoulvuissennsld
naIne

1. MIMAeRpInseinlagnndnIang1u1annInssa Tulsang1uiaves

SyvselsanenunaenyunTunetleuiunsensaeans1saa'?

% French Penal Code

Article 222 - 31 “Attempt to commit the misdemeanors set out under Articles
222 - 27 to 222 - 30 is punished by the same penalties.”.

! French Penal Code 1810

Article 317 “A person performing or attempting to perform an illegal abortion
on a pregnant or supposedly pregnant woman, with or without her consent, is subject
to one to five years’ imprisonment and payment of a fine of 1,800 — 100,000 French
francs.”.

'2 public Health Code

Article L2212 - 2 “The voluntary termination of a pregnancy can only be
practiced by a doctor or, for the only cases where it is carried out medically, by a
midwife.

It can only take place in a health facility, public or private, or under an
agreement between the practitioner or a planning or family education center or a

health center and such facility, in conditions laid down by decree in Council of State.”.

Ref. code: 25605901031590ESC
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2. Myvhuissaanseyinelusseziian 12 dUavusnveseyassa

3. lunsalivdsfinssiidudiond ndeliassdfeamnyanadudeussgiinng
wpg’

4. vijafinssdfifianuuszasdrsrhuisdosihunsuinumanumduazin
Fspuanas1zsi Taensuinwunmd duluiiielimsudeya 38015 Anandeswesnisviiusi
LagNENADIHIUNITEUN Al TNFIANEIATIZAAY wimsinaunavesnsduawadladl
naUsdulimdasandieulausesnln’®

TuthgtulnmahuidegdBudedouladinanidinadunisnsgviil
Tnun19919)7 (Illegal Abortion) s?faL"fJuIUmuUismaﬂg]wmamgym%’ﬁmaﬂizﬂauﬁ’wizma
ﬂgumammimqw%’ﬂma (Public Health Code) Imamimzﬁ’]ﬁL%ﬂamﬂmgmﬁﬂﬁuﬁqga
punganee s fuaaludagiuugiced

1. eufagruinliuisgnlnevdeiuliuseudlnudign 5 9 warlny

Usu'

" Public Health Code

Article L2212 - 1 “A pregnant woman who does not want to continue a
pregnancy can ask a doctor to terminate her pregnancy. This interruption can only be
performed before the end of the twelfth week of pregnancy.”.

' Public Health Code

Article L2212 - 7 “If the woman is a minor who is not emancipated, the
consent of one of the holders of parental authority or, where applicable, of the legal
representative is collected. This consent is attached to the request that it presents to
the physician outside the presence of any other person...”.

' Public Health Code

Article L2212 - 3 “The physician requested by a woman to terminate her
pregnancy must, at the first visit, inform her of the medical and surgical methods of
termination of pregnancy and the risks and potential side effects...”.

1 public Health Code
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2. anuiag i ivgeauwisgn deldnseinlulaeiinginiiedndlaaeg
niefall na1IRe NMTYIWTNNIENaITTEEIAINgMNIEMUA LIulAdziimaraluni

LS o 14 = £ 1 s o 4 A al 1 ! o )
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111 M15U1NINYVIANURAF 1LV ITUTgN U1 UNUIIANURAF U
Tiwisgniduanuiiadudselny lnendnnguuieeigidsuaaagliadnyludunouresnis
neeunszyieuRe uusszdnguunedyalaliilunsanigliadvenisnersunszeiy
AMURAFINEY BaUszaranguangogysAaLazUsanangvuieaisnsagulilaings

Uryelatviaslnenisnengnuvinliwisanlaevdgaiuliduseuusietndla

Article L2222 - 1 “As stated in Article 223 - 10 of the Penal Code reproduced
below:

“The termination of pregnancy without the consent of the person concerned
is punished by five years” imprisonment and a fine of 75,000 euros”.

" Public Health Code

Article L2222 - 2 “The interruption of the pregnancy of another person is
punished by two years of imprisonment and a fine of 30,000 euros when it is practiced,
knowingly, in one of the following circumstances:

(1) After the expiry of the period in which it is authorized by law, unless it is
practiced for a medical reason;

(2) By a person who does not have the status of doctor;

(3) In a place other than a public hospital or a private hospital which satisfies
the conditions provided for by law, or outside the framework of an agreement
concluded in accordance with the procedure laid down in Article L. 2212-2.

This offense is punishable by five years' imprisonment and a fine of 75,000
euros if the offender habitually practices it.

The attempt of the offenses provided for in this article is punishable by the

same penalties.”.
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' German Penal Code

Section 12 “(1) Felonies are unlawful acts punishable by a minimum sentence
of one year’s imprisonment.

(2) Misdemeanors are unlawful acts punishable by a lesser minimum term of
imprisonment or by a fine.

(3) Aggravations or mitigations provided for under the provisions of the General
Part, or under especially serious or less serious cases in the Special Part, shall be

irrelevant to this classification.”.
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! German Penal Code

Section 23 “(1) Any attempt to commit a felony entails criminal liability, this
applies to attempted misdemeanors only if expressly so provided by law.

(2) An attempt may be punished more leniently than the completed offence
section.

(3) If the offender due to gross ignorance fails to realise that the attempt could
under no circumstances have led to the completion of the offence due to the nature
of its object or the means by which it was to be committed, the court may order a

discharge, or mitigate the sentence as it sees fit.”.
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2 Michael Bohlander, Principles of German Criminal Law, (North America: Hart

Publishing) pp 145 - 146.

2 German Pena; Code

Section 49 “(1) If the law requires or allows for mitigation under this provision,
the following shall apply...

(2) If the court may in its discretion mitigate the sentence pursuant to a law
which refers to this provision, it may reduce the sentence to the statutory minimum
or impose a fine instead of imprisonment.”.

?* German Penal Code

Section 218 “(1) Whosoever terminates a pregnancy shall be liable to

imprisonment not exceeding three or a fine. Acts the effects of occur before the
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conclusion of the nidation shall not be deemed to be an abortion within the meaning
of this law.
(2) In especially serious cases the penalty shall be imprisonment from six
months to five years. An especially serious case typically occurs if the offender
1. acts against the will of the pregnant woman; or
2. through gross negligence causes a risk of death or serious injury to
the pregnant woman.
(3) If the act is committed by the pregnant woman the penalty shall be
imprisonment not exceeding one year or a fine...”.
> German Penal Code

Section 218 (4) “The attempt shall be punishable...”
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8 German Penal Code
Section 218 (4) “...The pregnant woman shall not be liable for attempt.”.
# German Penal Code

Section 218a “(1) The offence under section 218 shall not be deemed fulfilled

1. the pregnant woman requests the termination of the pregnancy and
demonstrates to the physician by certificate pursuant to section 219 (2) 2nd sentence
that she obtained counselling at least three days before the operation;

2. the termination of the pregnancy is performed by a physician; and

3. not more than twelve weeks have elapsed since conception...”
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% German Penal Code

Sections 211 “(1) Whosever commits murder under the conditions of this
provision shall be liable to imprisonment for life....”.

°! German Penal Code

Sections 242 “(1) Whosever takes chattels belonging to another away from
another with the intention of unlawfully appropriating them for himself or a third

person shall be liable to imprisonment not exceeding five years or a fine.”.
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32 Korea Legislation Research Institute, Introduction to Korean Law, (Heidelberg:

Springer, 2013) p. 161.

*> Republic of Korea Criminal Code

Article 225 “(1) When an intended crime is not completed or if the intended
result does not occur, it shall be punishable as an attempt crime.

(2) The punishment for attempted crime may be mitigated than that of

consummated crime.”.
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** Republic of Korea Criminal Code

Article 229 “The punishment for attempted crimes shall be specifically
provided in each Article concerned.”.

> Korea Legislation Research Institute, supra note 26, p. 161.

*® Mother and Child Care Act 1973

Article 14 “(1) The doctor may conduct an induced abortion operation with
the consent of the woman herself and her spouse only in the following cases:

1. Where she or her spouse suffers from any eugenic or genetic mental
handicap or physical disease as prescribed by the Presidential Decree;

2. Where she or her spouse suffers from any infectious disease as prescribed
by the Presidential Decree;

3. Where she is impregnated by a rape or quasi-rape;

4. Where the pregnancy is taken place between blood relatives or matrimonial
relatives who are unable to marry legally; and

5. Where the maintenance of the pregnancy injures or might injure the health

of the mother’s body for the health or medical reason.”.
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* Republic of Korea Penal Code

Article 311 “A person who publicly insults another shall be punished by
imprisonment or imprisonment without prison labor for not more than one year...”.

%0 Republic of Korea Penal Code

Article 159 “A person who defiles a corpse, remans, or the hair of the dead,
shall be punished by imprisonment for not more than two years...”.

* Republic of Korea Penal Code

Article 329 “A person who steals another’s property shall be punished by
imprisonment for not more than six years...”

Article 342 “A person who attempt to commit any crimes of Article 329
through 341 shall be punished.”0

%2 Republic of Korea Penal Code
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Article 250 “(1) A person who kills another shall be punished by death, or
imprisonment for life or for at least five years.”
Article 254 “Attempts to commit the crimes in the proceeding four Articles

shall be punished.”.
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