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ABSTRACT

The right to privacy is recognized as a fundamental human right. Many
theoretical aspects of the right to privacy have long been studied internationally,
including the right to privacy as it relates to human activities such as living and
mutual communication, or as it relates to personal interest. In each case, every
person’s rights must be equally protected. Yet public figures in the entertainment
industry, such as artists, actors, singers, athletes, and journalists frequently confront
problems affecting their privacy more than ordinary persons because of their status
and overlapping public and private lives. As public figures inevitably have attracted
attention from the general public, so they may be easily deprived of the right to
privacy that applies to average citizens. It is commonly believed that public figures
enjoy less protection of privacy than average citizens, despite their status as natural
persons with rights and freedom as average citizens, and they have implicitly
accepted the consequences of such status when entering the public sphere.

Currently in Thailand, violations of the right to privacy may be classified
as applying to existing laws, despite some limitations and inadequate protection
wherein no specific law definitely provides protections against violations. This thesis

is an international comparative legal study of protection of the right to privacy under
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(@)

Thai law compared with laws in other nations. Protections were analyzed by
classifying them in the access to privacy procedure and dissemination of procedures
in the public and private spheres. Suggestions were formulated to recommend the
need for revising Thai laws and appropriately classifying protection between average
citizens and public figures to provide guidelines for consistent protection of the right

to privacy in Thai society today.

Keywords: Right to privacy, Public figures, Public sphere
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® Universal Declaration of Human Rights 1948 - Article 12

“No one shall be subjected to arbitrary interference with his privacy, family,
home or correspondence, nor to attacks upon his honour and reputation. Everyone
has the right to the protection of the law against such interference or attacks.”

’ European Convention for the Protection of Human Rights and Fundamental
Freedoms - Article 8

“1l. Everyone has the right to respect for his private and family life,
his home and his correspondence.

2. There shall be no interference by a public authority with
the exercise of this right except such as is in accordance with the law and is
necessary in a democratic society in the interests of national security, public safety
or the economic well-being of the country, for the prevention of disorder or crime,
for the protection of health or morals, or for the protection of the rights and

freedoms of others.”
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1. No one shall be subjected to arbitrary or unlawful interference with his
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effects, against unreasonable searches and seizures, shall not be violated...”

Ref. code: 25615801031740MQV



91

FeldAnuinisRansanefifsafuaniarmdudiudiinduluanizewiniauiung
MsveeAnudnvazsazifindvsanududiuilasuteenifu 4 dnwvas’ Tadang
Unngulunannsddglunguunednuazaziinvesanigomsni (Restatement of the Law
of Torts, Second) Imamaléfﬁmﬂ%ﬁmimﬂﬁLﬁaﬁumaqﬁm%mmLﬂudauﬁ’aﬁﬁamwﬁ’ﬂﬁu
s Usngluanns 652A fans 652€ favtelui

1791 652" Wundnmsvhludsdianszddyin dlaasidadnsauniy
éau&fwamma?iu&iamﬁmm%’uﬁmiammL?'mmaﬁ'Lﬁmﬁuﬁuﬂiziamﬁmaqqﬂﬂaﬁ?u
lnansazdinansanududiuimduunsonidu ¢ dnwazdszneuse ﬂﬁsqﬂgwmml,ﬂu
divesdulasunmnnunduaus nslidevieddusundroiuvedduiiousslovy
11971387 MawBuNTSes51nd Ui vesBulnsUNFNMRSuANAIT wanSELNIToya

YoIYARSULTULAROAT1TEANLAT) 6528 - 652F

'
& Y va A

19 = s Y
U191 6528 L‘U‘N“U‘VI‘UQJEUG]Li@\iﬂ?iLL‘VﬁﬂLL"ZNM?@ﬂ’]'ﬁEﬂa"Iﬂ’J"IN?{UIQE

[ e

[ I

wsaaududludiduliarszdifgdn yanalansziinisgnailaeanuinianienin

o 3

AU nessTed, §79ud7 199953077 6, 1.204.
*® Restatement of the Law of Torts, Second - Section 652A General Principle
(1) One who invades the right of privacy of another is subject to liability for
the resulting harm to the interests of the other.
(2) The right of privacy is invaded by:
(a) unreasonable intrusion upon the seclusion of another, as stated in
6528B; or
(b) appropriation of the other's name or likeness, as stated in 652C, or
(c) unreasonable publicity given to the other's private life, as stated in
652D; or
(d) publicity that unreasonably places the other in a false light before the
public, as stated in 652E.
" Section 652B - Intrusion upon Seclusion
Ones who intentionally intrudes, physically or otherwise, upon the solitude or

seclusion of another or his private affairs or concerns, is subject to liability to the
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other for invasion of his privacy, if the intrusion would be highly offensive to

a reasonable person.
“ New Zealand Law Commission, “Invasion of privacy : penalties and
remedies,” review of the law of privacy : stage 3, Issue Paper 14, p.75 (March 2009).
21

The American Law Institute, “Restatement of the Law, Second,

Torts, §652,” Retrieved on November 29, 2018, from
https://cyber.harvard.edu/privacy/Privacy R2d Torts Sections.htm.
2 New Zealand Law Commission, supra note 20, pp.75-76.

# Section 652C - Appropriation of Name or Likeness
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One who appropriates to his own use or benefit the name or likeness of
another is subject to liability to the other for invasion of his privacy.

2 The American Law Institute, supra note 21.

* New Zealand Law Commission, supra note 20, p.77.

? Section 652D - Publicity Given to Private Life

One who gives publicity to a matter concerning the private life of another is
subject to liability to the other for invasion of his privacy, if the matter publicized is
of a kind that

(a) would be highly offensive to a reasonable person, and

(b) is not of legitimate concern to the public.
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*" New Zealand Law Commission, supra note 20, p.76.

% Section 652E - Publicity Placing Person in False Light

One who gives publicity to a matter concerning another that places the other
before the public in a false light is subject to liability to the other for invasion of his
privacy, if

(a) the false light in which the other was placed would be highly offensive to
a reasonable person, and

(b) the actor had knowledge of or acted in reckless disregard as to the falsity

of the publicized matter and the false light in which the other would be placed.
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* New Zealand Law Commission, supra note 20, pp.76-77.

* Ibid, p.77.

>! Katie Holmes v American Media, Inc (2011), Retrieved on June 21, 2019, from
https://www.scribd.com/document/49803154/Holmes-American-Media-Complaint-1.

3505 FuRNESES, “lEsnmuesdonaty: Anwinsaiianiznsiilauet1asves

Unuans,” Grendnusumdadn auelinans PansalumInede, 2559), w.224.
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* fidws 2dBesoun, §ud 199955077 4, W71,

* Mississippi Code § 97-3-55.

Any person who shall be convicted of writing or publishing any libel, shall be
fined in such sum or imprisoned in the county jail for such term as the court, in its
discretion, may adjudse, having regard to the nature and enormity of the offense, or

be punished by both such fine and imprisonment.
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* Georgia Code § 16-11-40

(@) A person commits the offense of criminal defamation when, without a
privilege to do so and with intent to defame another, living or dead, he
communicates false matter which tends to blacken the memory of one who is dead
or which exposes one who is alive to hatred, contempt, or ridicule, and which tends
to provoke a breach of the peace.

(b) A person who violates subsection (a) of this Code section is guilty of a
misdemeanor.

*" Louisiana Laws - RS 14:47

Defamation is the malicious publication or expression in any manner, to
anyone other than the party defamed, of anything which tends:

(1) To expose any person to hatred, contempt, or ridicule, or to deprive him
of the benefit of public confidence or social intercourse; or

(2) To expose the memory of one deceased to hatred, contempt, or ridicule; or

(3) To injure any person, corporation, or association of persons in his or their
business or occupation.

Whoever commits the crime of defamation shall be fined not more than five

hundred dollars, or imprisoned for not more than six months, or both.
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* Washington Revised Code: Title 9A. - Washington Criminal Code

RCW: § 9A.52.070 - Criminal trespass in the first degree

(1) A person is guilty of criminal trespass in the first degree if he or she
knowingly enters or remains unlawfully in a building.

(2) Criminal trespass in the first degree is a gross misdemeanor.

*RCW: § 9A.52.080 - Criminal trespass in the second degree

(1) A person is guilty of criminal trespass in the second degree if he or she
knowingly enters or remains unlawfully in or upon premises of another under
circumstances not constituting criminal trespass in the first degree.

(2) Criminal trespass in the second degree is a misdemeanor.

“ Burg & Lantz, “Trespassing in Washington State,” Retrieved on June 21,

2019, from https://www.glblaw.com/trespassing-in-washington-state.
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“ Mississippi Code § 97-3-107

(1) @) Any person who purposefully engages in a course of conduct directed
at a specific person, or who makes a credible threat, and who knows or should know
that the conduct would cause a reasonable person to fear for his or her own safety,
to fear for the safety of another person, or to fear damage or destruction of his or
her property, is guilty of the crime of stalking.

(b) A person who is convicted of the crime of stalking under this section
shall be punished by imprisonment in the county jail for not more than one (1) year
or by a fine of not more than One Thousand Dollars ($ 1,000.00), or by both such
fine and imprisonment.

(c) Any person who is convicted of a violation of this section when there is
in effect at the time of the commission of the offense a valid temporary restraining
order, ex parte protective order, protective order after hearing, court approved
consent agreement, or an injunction issued by a municipal, justice, county, circuit or
chancery court, federal or tribal court or by a foreign court of competent jurisdiction
prohibiting the behavior described in this section against the same party, shall be
punished by imprisonment in the county jail for not more than one (1) year and by a

fine of not more than One Thousand Five Hundred Dollars ($ 1,500.00).
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* Georgia Code § 16-5-90

(@)X1) A person commits the offense of stalking when he or she follows,
places under surveillance, or contacts another person at or about a place or places
without the consent of the other person for the purpose of harassing and
intimidating the other person. For the purpose of this article, the terms "computer"
and "computer network" shall have the same meanings as set out in Code Section
16-9-92; the term "contact" shall mean any communication including without being
limited to communication in person, by telephone, by mail, by broadcast, by
computer, by computer network, or by any other electronic device; and the place or
places that contact by telephone, mail, broadcast, computer, computer network, or
any other electronic device is deemed to occur shall be the place or places where
such communication is received. For the purpose of this article, the term "place or
places" shall include any public or private property occupied by the victim other
than the residence of the defendant. For the purposes of this article, the term
"harassing and intimidating" means a knowing and willful course of conduct directed
at a specific person which causes emotional distress by placing such person in
reasonable fear for such person's safety or the safety of a member of his or her
immediate family, by establishing a pattern of harassing and intimidating behavior,
and which serves no legitimate purpose. This Code section shall not be construed to

require that an overt threat of death or bodily injury has been made.
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(2) A person commits the offense of stalking when such person, in violation
of a bond to keep the peace posted pursuant to Code Section 17-6-110, standing
order issued under Code Section 19-1-1, temporary restraining order, temporary
protective order, permanent restraining order, permanent protective order,
preliminary injunction, or permanent injunction or condition of pretrial release,
condition of probation, or condition of parole in effect prohibiting the harassment or
intimidation of another person, broadcasts or publishes, including electronic
publication, the picture, name, address, or phone number of a person for whose
benefit the bond, order, or condition was made and without such person's consent
in such a manner that causes other persons to harass or intimidate such person and
the person making the broadcast or publication knew or had reason to believe that
such broadcast or publication would cause such person to be harassed or
intimidated by others.

(b) Except as provided in subsection (c) of this Code section, a person who
commits the offense of stalking is guilty of a misdemeanor.

(c) Upon the second conviction, and all subsequent convictions, for stalking,
the defendant shall be guilty of a felony and shall be punished by imprisonment for
not less than one year nor more than ten years.

“RCW: § 9A.90.050 - Computer trespass in the second degree

(1) A person is guilty of computer trespass in the second degree if the person,

without authorization, intentionally gains access to a computer system or electronic
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database of another under circumstances not constituting the offense in the first
degree.

(2) Computer trespass in the second degree is a gross misdemeanor.

“Rew: § 9A.90.060 - Electronic data service interference

(1) A person is guilty of electronic data service interference if the person
maliciously and without authorization causes the transmission of data, data program,
or other electronic command that intentionally interrupts or suspends access to or
use of a data network or data service.

(2) Electronic data service interference is a class C felony.

* Ave Mince - Didier, “Washington Misdemeanor Crimes by Class and Sentences,”
Retrieved on June 21, 2019, from https.//www.criminaldefenselawyer.com/resources/criminal-
defense/felony-offense/washington-felony-class.htm

“RCW: § 9A.86.010 - Disclosing intimate images

(1) A person commits the crime of disclosing intimate images when the
person knowingly discloses an intimate image of another person and the person
disclosing the image:

(a) Obtained it under circumstances in which a reasonable person would
know or understand that the image was to remain private;

(b) Knows or should have known that the depicted person has not
consented to the disclosure; and

(c) Knows or reasonably should know that disclosure would cause harm

to the depicted person.
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4 (b) “Intimate image” means any photograph, motion picture film,

videotape, digital image, or any other recording or transmission of another person
who is identifiable from the image itself or from information displayed with or
otherwise connected to the image, and that was taken in a private setting, is not a
matter of public concern, and depicts:
(i) Sexual activity, including sexual intercourse as defined in RCW
9A.44.010 and masturbation; or
(i) A person's intimate body parts, whether nude or visible through
less than opaque clothing, including the genitals, pubic area, anus, or post-pubescent
female nipple.
“ (7) The crime of disclosing intimate images:
(a) Is a gross misdemeanor on the first offense; or
(b) Is a class C felony if the defendant has one or more prior convictions for

disclosing intimate images.
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* Georgia Code §16-11-62

(2) Any person, through the use of any device, without the consent of all
persons observed, to observe, photograph, or record the activities of another which
occur in any private place and out of public view; provided, however, that it shall
not be unlawful:

(A) To use any device to observe, photograph, or record the activities of
persons incarcerated in any jail, correctional institution, or any other facility in which
persons who are charged with or who have been convicted of the commission of a
crime are incarcerated, provided that such equipment shall not be used while the
prisoner is discussing his or her case with his or her attorney;

(B) For an owner or occupier of real property to use for security purposes,
crime prevention, or crime detection any device to observe, photograph, or record
the activities of persons who are on the property or an approach thereto in areas
where there is no reasonable expectation of privacy; or

(C) To use for security purposes, crime prevention, or crime detection any
device to observe, photograph, or record the activities of persons who are within the
curtilage of the residence of the person using such device. A photograph, videotape,
or record made in accordance with this subparagraph, or a copy thereof, may be
disclosed by such resident to the district attorney or a law enforcement officer and
shall be admissible in a judicial proceeding, without the consent of any person

observed, photographed, or recorded;
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> Andras Koltay, “Elements of Protecting the Reputation of Public Figures in

European Legal Systems,” ELTE Law Journal, p.58 (January 2013).
>' Michael G. Doherty, “Politicians as a Species of “Public Figure” and The

Right to Privacy,” Humanitas Journal of European Studies, p.36 (2007).
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> Laura Lee Mall, “The Right to Privacy in Great Britain: Will renewed Anti-
Media sentiment compel Great Britain to create Right to be let alone?” ILSA Journal

of Int'l & Comparative Law, Vol. 4, p.790 (1998).
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* Ibid, p.796.
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0 Malone v. Metropolitan Police Commissioner (1979) , Retrieved on March
16, 2019, from https://www.lawteacher.net/cases/malone-v-metropolitan-police-
commissioner.php.

* Laura Lee Mall, supra note 53, p.802.

** New Zealand Law Commission, supra note 20, p.5.

* Article 8 Right to respect for private and family life

Everyone has the right to respect for his private and family life, his home and
his correspondence.

There shall be no interference by a public authority with the exercise of this
right except such as is in accordance with the law and is necessary in a democratic

society in the interests of national security, public safety or the economic well-being
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of the country, for the prevention of disorder or crime, for the protection of health
or morals, or for the protection of the rights and freedoms of others.

* Article 10 Freedom of Expression

1. Everyone has the right to freedom of expression. This right shall include
freedom to hold opinions and to receive and impart information and ideas without
interference by public authority and regardless of frontiers. This Article shall not
prevent States from requiring the licensing of broadcasting, television or cinema
enterprises.

2. The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions, restrictions or
penalties as are prescribed by law and are necessary in a democratic society, in the
interests of national security, territorial integrity or public safety, for the prevention of
disorder or crime, for the protection of health or morals, for the protection of the
reputation or rights of others, for preventing the disclosure of information received in

confidence, or for maintaining the authority and impartiality of the judiciary.
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“ Lee Dobbs, “The private lives of public figures,” Retrieved on November
30, 2018, from http://www.inhouselawyer.co.uk/legal-briefing/the-private-lives-of-
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*"Law Teacher, “Peck v UK [2003] EHRR 287 (App. No. 00044647/98)” Retrieved on
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* Wainwright v. the United Kingdom (2006), Retrieved on November 30, 2018,
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" Criminal Justice and Public Order Act 1994

68 Offence of aggravated trespass

(1) A person commits the offence of aggravated trespass if he trespasses on
land in the open air] and, in relation to any lawful activity which persons are
engaging in or are about to engage in on that or adjoining land [in the open air], does
there anything which is intended by him to have the effect—

(a) of intimidating those persons or any of them so as to deter them or
any of them from engaging in that activity,

(b) of obstructing that activity, or

(c) of disrupting that activity.

(2) Activity on any occasion on the part of a person or persons on land is
“lawful” for the purposes of this section if he or they may engage in the activity on
the land on that occasion without committing an offence or trespassing on the land.

(3) A person guilty of an offence under this section is liable on summary
conviction to imprisonment for a term not exceeding three months or a fine not
exceeding level 4 on the standard scale, or both.

" Protection from Harassment Act 1997

1.— (1) A person must not pursue a course of conduct—

(a) which amounts to harassment of another, and
(b) which he knows or ought to know amounts to harassment of the other.
(2) For the purposes of this section, the person whose course of conduct

is in question ought to know that it amounts to harassment of another if a
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reasonable person in possession of the same information would think the course of
conduct amounted to harassment of the other.

2.— (1) A person who pursues a course of conduct in breach of section 1 is
guilty of an offence.

(2) A person guilty of an offence under this section is liable on summary
conviction to imprisonment for a term not exceeding six months, or a fine not
exceeding level 5 on the standard scale, or both.

' 4.—(1) A person whose course of conduct causes another to fear, on at
Putting people in least two occasions, that violence will be used against him is guilty
of an fear of violence. offence if he knows or ought to know that his course of
conduct will cause the other so to fear on each of those occasions.

(2) For the purposes of this section, the person whose course of
conduct is in question ought to know that it will cause another to fear that violence
will be used against him on any occasion if a reasonable person in possession of the
same information would think the course of conduct could cause the other so to
fear on that occasion.

(3) It is a defence for a person charged with an offence under this
section to show that—

(a) his course of conduct was pursued for the purpose of preventing
or detecting crime,

(b) his course of conduct was pursued under any enactment or rule
of law or to comply with any condition or requirement imposed by any person under
any enactment, or

(c) the pursuit of his course of conduct was reasonable for the
protection of himself or another or for the protection of his or another's property.

(4) A person guilty of an offence under this section is liable—
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(@) on conviction on indictment, to imprisonment for a term not
exceeding five years, or a fine, or both, or
(b) on summary conviction, to imprisonment for a term not
exceeding six months, or a fine not exceeding the statutory maximum, or both.
N Computer Misuse Act 1990
1 Unauthorised access to computer material.
(1) A person is guilty of an offence if—

(@) he causes a computer to perform any function with intent to secure
access to any program or data held in any computer [or to enable any such access
to be secured];

(b) the access he intends to secure [or to enable to be secured,] is
unauthorised; and

(c) he knows at the time when he causes the computer to perform the
function that that is the case.

“(3) A person guilty of an offence under this section shall be liable—
(a) on summary conviction in England and Wales, to imprisonment for a
term not exceeding 12 months or to a fine not exceeding the statutory maximum or

to both;
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(b) on summary conviction in Scotland, to imprisonment for a term not
exceeding 12months or to a fine not exceeding the statutory maximum or to both;
(c) on conviction on indictment, to imprisonment for a term not
exceeding two years or to a fine or to both.
* Criminal Justice and Courts Act 2015
Provision 33 Disclosing private sexual photographs and films with intent to
cause distress
(1) It is an offence for a person to disclose a private sexual photograph or film
if the disclosure is made —
(a) without the consent of an individual who appears in the photograph or
film, and
(b) with the intention of causing that individual distress.
(9) A person guilty of an offence under this section is liable—
(a) on conviction on indictment, to imprisonment for a term not exceeding
2 years or a fine (or both), and
(b) on summary conviction, to imprisonment for a term not exceeding 12

months or a fine (or both).
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* Provision 35 Meaning of “private” and “sexual”
(2) A photograph or film is “private” if it shows something that is not of a kind
ordinarily seen in public.
(3) A photograph or film is “sexual” if—
(a) it shows all or part of an individual’s exposed genitals or pubic area,
(b) it shows something that a reasonable person would consider to be
sexual because of its nature, or
(0) its content, taken as a whole, is such that a reasonable person would

consider it to be sexual.
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’ Embassy of France In Washington, D.C., supra note 86.

° French civil code - Article 9

Everyone has the right to respect for his private life.

Without prejudice to the right to recover indemnification for injury suffered,
judges may prescribe any measures, such as sequestration, seizure and others, suited
to the prevention or the ending of an infringement of the intimate character of
private life; in case of emergency those measures may be provided for by summary

proceedings.
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"' The Law Reform Commission of Hong Kong, “CIVIL LIABILITY FOR INVASION
OF PRIVACY,” Retrieved on November 30, 2018, from
https://www.hkreform.gov.hk/en/docs/rprivacy-e.pdf

7 Embassy of France In Washington, D.C., supra note 86.

” Article 1382

Every act whatever of man that causes damage to another, obliges him by
whose fault it occurred to repair it.

s Zweigert & H. Kotz, An Introduction to Comparative Law, vol. Il (Oxford:

Clarendon Press, 1987), p.387.

” Embassy of France In Washington, D.C., supra note 86.
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* Ibid.

" French penal code - Article 226 - 13

The disclosure of secret information by a person entrusted with such a secret,
either because of his position or profession, or because of a temporary function or

mission, is punished by one year's imprisonment and a fine of €15,000.

Ref. code: 25615801031740MQV



129

=

nsnsevlaensaselnedsnisous wililassytounnaod1adalag LU N1SNAIFUNTNAY

9 9 q

[

a &S a 6 I~ Y &S I~4 ) Q‘ 98 o Q‘
QUVHURIDINUNUN LU DaLJUNITNTEINHUUTEUN AN UUNITATENINHUUTEUIN

o

AEUARAANTITMETEAUUTESIUNTUALNAE15UST MaonuauBNiganIviTeldminisgdad

o9

ninsuRavaulunistiusnisatsisusiadun1stinsInsen1s wazidunisuiiuussun

o oA ° v A &y o v o 9 & &
@‘UL'U'E]\TN']GD']ﬂﬂ']iVl'ﬁ/]u’]VWJ@ﬁuﬂﬂaL‘VTa']u aﬂﬁsmqﬁﬂﬂﬁzjqﬂiﬂﬂﬂiU 45,000 %Ii NIUY

D

mnidunisuiiudszumseyaraaisisasluesiiertuiinanududiui dnszvinesd

v A = [y 100
ANNSURALAEsEelneUTU 12,000 gls

** Loi du 29 juillet 1881 sur la liberté de la presse - Article 29

Toute allégation ou imputation d'un fait qui porte atteinte a 'honneur ou a la
considération de la personne ou du corps auquel le fait est imputé est une
diffamation. La publication directe ou par voie de reproduction de cette allégation
ou de cette imputation est punissable, méme si elle est faite sous forme dubitative
ou si elle vise une personne ou un corps non expressément nommés, mais dont
l'identification est rendue possible par les termes des discours, cris, menaces, écrits
ou imprimés, placards ou affiches incriminés.

Toute expression outrageante, termes de mépris ou invective qui ne renferme
limputation d'aucun fait est une injure.

” Article 31

Sera punie de la méme peine, la diffamation commise par les mémes
moyens, a raison de leurs fonctions ou de leur qualité, envers le Président de la
République, un ou plusieurs membres du ministére, un ou plusieurs membres de
l'une ou de lautre Chambre, un fonctionnaire public, un dépositaire ou agent de
autorité publique, un ministre de lun des cultes salariés par UEtat, un citoyen
chargé d'un service ou d'un mandat public temporaire ou permanent, un juré ou un
témoin, a raison de sa déposition.

La diffamation contre les mémes personnes concernant la vie privée releve
de l'article 32 ci-apres.

99 Article 32
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La diffamation commise envers les particuliers par l'un des moyens énoncés
en l'article 23 sera punie d'une amende de 12 000 euros.

! Article 226-4

Entering or unlawfully occupying the residence of another by means of
manoeuvres, threats, acts of violence or constraint, except where permitted by law,
is punished by one year's imprisonment and a fine of €15,000.

 Article 226-5

Attempts to commit the offences set out under the present section are
similarly punishable.

 Article 226-7

Legal persons may incur criminal liability for the offences defined by the
present section, pursuant to the conditions set out under article 121-2.

The penalties applicable to legal persons are:

1° a fine, pursuant to the conditions set out under Article 131-38;

2° prohibition, either permanent or for a maximum period of five years, to
engage in, either directly or indirectly, the social or professional activity in the
exercise of which or on the occasion of the exercise of which the offence was

committed;
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3° the public display or dissemination of the decision pursuant to the
conditions set out under article 131-35.

* Article 222-33-2

Harassing another person by repeated conduct which is designed to or which
leads to a deterioration of his conditions of work liable to harm his rights and his
dignity, to damage his physical or mental health or compromise his career prospects
is punished by two year' imprisonment and a fine of €30,000.

* Article 226-16

Processing data or causing data to be processed where the data concerned is
of a personal nature, without respecting the formalities required by statute prior to
the processing of such data, is punished by five years' imprisonment and a fine of

€300,000, even where committed through negligence.
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Article 226-17

Carrying out or causing to be carried out the processing of personal data
without putting into practice the measures required by article 34 of the
aforementioned Act no. 78-17 of 6 January 1978 is punished by five years'
imprisonment and a fine of €300,000.

Article 226-18

The collection of personal data by fraudulent, unfair or unlawful means is
punished by five years' imprisonment and a fine of €300,000.

% Article 226-22

Anyone who has collected, at the time of its recording, classification,
transmission or any other form of processing, personal data the disclosure of which
would result in undermining the reputation of the concerned person or cause harm
to the intimacy of his private life, and then brings such information to the knowledge
of a third party who has no authority to receive it without prior authorisation of the
person concerned, is punished by three years' imprisonment and a fine of €300,000.

Disclosure contrary to the previous paragraph is punished by a fine of
€100,000 where it was committed by carelessness or negligence.

o7 French Penal Code - Article 226-1
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A penalty of one year's imprisonment and a fine of €45,000 is incurred for any
wilful violation of the intimacy of the private life of other persons by resorting to any
means of:

1° intercepting, recording or transmitting words uttered in confidential or
private circumstances, without the consent of their speaker;

2° taking, recording or transmitting the picture of a person who is within a
private place, without the consent of the person concerned.

Where the offences referred to by the present article were performed in the
sicht and with the knowledge of the persons concerned without their objection,
although they were in a position to do so, their consent is presumed.

108 The Week, “Kate Middleton vs Closer: what the ruling means,” Retrieved
on November 30, 2018, from https://www.theweek.co.uk/royal-family/88217/kate-

middleton-vs-closer-what-the-ruling-means.
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1 Embassy of France In Washington, D.C., supra note 86.

" Article 226-2

The same penalties apply to the keeping, bringing or causing to be brought to
the knowledge of the public or of a third party, or the use in whatever manner, of
any recording or document obtained through any of the actions set out under article
226-1.

Where the misdemeanour under the previous paragraph is committed
through the press or by broadcasting, the specific legal provisions governing those
matters are applicable to define the persons who are responsible.

H Embassy of France In Washington, D.C., supra note 86.

" Article 226-3

The same penalties apply to the manufacture, import, detention, exhibition,

offer, rental or sale, in the absence of aministerial authorisation whose conditions of
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granting are determined by decree of the Conseil d'Etat, of equipmentdesigned to
perform operations which may constitute the offence set out under the second
paragraph of article 226-15 or which, being designed for the detection of
conversations from a distance, enable the commission of an offence under article
226-1 and are enumerated on a list drawn up pursuant to the conditions determined
by that Decree.

The same penalties apply to the advertising of a device liable to enable the
commission of the offences set out under article 226-1 and the second paragraph of
article 226-15, where this advertisement constitutes an incentive to commit such
offences.

" Andras Koltay, supra note 50, p.58.
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[

d15150u5gLees5ulAnY191nIgsssuyn e o TTuAASEssTuYyatul A.A. orex

v

09935550yl A.A. oxeEw,” uduiile 30 N AINIYU 2561, 911
http://web.krisdika.go.th/pdfPage.jsp?type=act&actCode=267.
" e
" The Basic Law for the Federal Republic of Germany
Article 1 (1) “Human dignity shall be inviolable. To respect and protect it
shall be the duty of all state authority.
(2) The German people therefore acknowledge inviolable and

inalienable human rights as the basis of every community, of peace and of justice in

the world.
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(3) The following basic rights shall bind the legislature,
the executive and the judiciary as directly applicable law.”

" Article 2 (1) “Every person shall have the right to free development of his
personality insofar as he does not violate the rights of others or offend against the
constitutional order or the moral law.

(2) Every person shall have the right to life and physical integrity.
Freedom of the person shall be inviolable. These rights may be interfered with only
pursuant to a law.”

" The Law Reform Commission of Hong Kong, supra note 91.
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2 paul M. Schwartz and Karl-Nikolaus Peifer, “Prosser's "Privacy” and the
German Right of Personality: Are Four Privacy Torts Better than One Unitary
Concept?,” in California Law Review Vol. 98, No. 6, p. 1950 (December 2010).

% Ibid.
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124 Basil S. Markesinis and Hannes Unberath, The German law of torts: a

h
comparative treatise- 4" ed. entirely rev. and updated, (Oxford and Portland,

Oregon: Hart Pub., 2002) pp. 402-406.

> German Civil Code

Article 823 (1) “A person who, intentionally or negligently, unlawfully injures
the life, body, health, freedom, property or another right of another person is liable

to make compensation to the other party for the damage arising from this.”

Ref. code: 25615801031740MQV



141

yadnnmwesyanatdudnsdulanuunindgfdingn seldmagsssuuiuunngmane
dnvarasidindunisnsgyidaludunseedisoussdednaniauduuyudld 1w
mMsweunIteyaluseazfoafsaiuiinanududiusvesyanadulaglailéyveyain
Uselomidug Aldsunmsduasesnieliansluyndnnmidsmuts andfazlignudsmean
ms¥nwlsalagusmanauBusenvesitae avsiaghigniufinasaunuilagusiaain

N155usuarANNBuLaNvasgauNu Ansnarlignidavanunuduliinasiniseudeaiuly

a

anunenselil ansnaglignatunmlagusiAainainuduee dnsnazlasunisnaniia

v A va ' [ a ad 1 vy ! Y PN 1 £ A
dnTUsyiRegralusssy wasdnsnazlignldteyadiudlunienlidgnieslasdouiavu

madaiasandninsdinanunsaflasiedlife msldteve sfaluiiveduslunislavaniay

Us1eneudugen msffiuiundunivalyaradilunidndaduiemiusatu n1sifui

Y
o/

= Y & ] A A 44 A v = 1 ¢
ﬂ'TWs(NLLa@QIﬁLVTu’J’]qﬂﬂaUULUuaqﬁmqﬂi VﬁaLGUEJULHQV']V]VLNQﬂm@ﬁﬁi@luamgﬁmaﬂiu

[
[ LYY a

N a & I3 Yo a a A4 Ao < a 126 X
RUIADNUN Iﬂ%ﬂ@qﬂlﬂﬁﬂﬂqiwﬁnﬁnﬂ'J']llLﬁEJ‘VT"IEJMi@ﬂJﬂ"IaQﬂ']aEJ‘UEJQﬂ'ﬁG]‘WlI‘W UBNITNU

127 U Y v va U v A o U 1 1 = ! yd‘
1M1 826 EJQIG]UQJ}EQGM&ﬂﬂ{]%iﬂ"lﬂ’e}umﬁﬂiga’] 8UIN ﬁlmﬁﬂﬂammLaammmﬁgau‘luma

2 Y

(%
| Y

diuseuleutvansisue geufinnusuiinsediulaenisvaldandeme suduanmdadu
Tumaun

Snuarresnsnszvhasdasednsanududiusififanusuianieign
nudUsEIanN)uUIeoIY eIl (Deutsches  Strafgesetzbuch  (StGB) #5e German
criminal code) SluntayalAnuaniiindenisnsevhasdndeninuludiusa (Violation of
privacy) aehsdaiau mnfinrsanlasendegiunnuiaiingransengineddulduas gl
fnguunglngdaduldiiuin unnguuneifianuaenndendunisliaiuduasesyana
ANsSRIEIINGMANEaNg RN SR NRRLE Kol

NSIUANEAIUAU

'
wa A

Useanan)nungo1 e siulunUygfseinusuinainnisidaine

A7}

AnuduAseiuiuUsERIanguineeying loun anusuiegulanidnanvuieveddau

126 The Law Reform Commission of Hong Kong, supra note 91.

" Article 826

“A person who, in a manner contrary to public policy, intentionally inflicts
damage on another person is liable to the other person to make compensation for

the damage.”
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" German Criminal Code

Section 202 Violation of the privacy of the written word

(1) Whosoever unlawfully

1. opens a sealed letter or another sealed document not intended for him; or

2. obtains knowledge of the content of such a document without opening
the seal by using technical means shall be liable to imprisonment not exceeding one
year or a fine unless the act is punishable under section 206.

(2) Whosoever unlawfully obtains knowledge of the contents of a document
not intended for him and which was specially protected by means of a sealed
container after he has opened the container shall incur the same penalty.

(3) An illustration shall be equivalent to a document within the meaning of
subsections (1) and (2) above.

'’ Section 203 Violation of private secrets

(1) Whosoever unlawfully discloses a secret of another, in particular, a secret
which belongs to the sphere of personal privacy or a business or trade secret, which

was confided to or otherwise made known to him in his capacity as a
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1. physician, dentist, veterinarian, pharmacist or member of another
healthcare profession which requires state-regulated education for engaging in the
profession or to use the professional title;

2. professional psychologist with a final scientific examination recognised
by the State;

3. attorney, patent attorney, notary, defence counsel in statutorily
regulated proceedings, certified public accountant, sworn auditor, tax consultant, tax
agent, or organ or member of an organ of a law, patent law, accounting, auditing or
tax consulting firm in the form of a company;

4. marriage, family, education or youth counsellor as well as addiction
counsellor at a counselling agency which is recognised by a public authority or body,
institution or foundation under public law;

4a. member or agent of a counselling agency recognised under section 3
and section 8 of the Act on Pregnancies in Conflict Situations;

5. a state-recognised social worker or state-recognised social education
worker; or

6. member of a private health, accident or life insurance company or a
private medical, tax consultant or attorney invoicing service,

shall be liable to imprisonment not exceeding one year or a fine

(2) Whosoever unlawfully discloses a secret of another, in particular, a secret
which belongs to the sphere of personal privacy or a business or trade secret, which
was confided to or otherwise made known to him in his capacity as a

1. public official;

2. person entrusted with special public service functions;

3. person who exercises duties or powers under the law on staff
employment representation;

4. member of an investigative committee working for a legislative body of
the Federation or a state, another committee or council which is not itself part of

the legislative body, or as an assistant for such a committee or council; or
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5. publicly appointed expert who is formally obliged by law to
conscientiously fulfill his duties,

shall incur the same penalty. Particular statements about personal or
material relationships of another which have been collected for public administration
purposes shall be deemed to be equivalent to a secret within the meaning of the
1st sentence above; the 1st sentence above shall not apply to the extent that such
particular statements are made known to other public authorities or other agencies
for public administration purposes unless the law forbids it.

" Section 90 Defamation of the President of the Federation

(1) Whosoever publicly defames the President of the Federation, in a meeting
or through the dissemination of written material (section 11(3)) shall be liable to
imprisonment from three months to five years.

(2) In less serious cases the court in its discretion may mitigate the sentence
(section 49(2)) unless the conditions of section 188 are met.

(3) The penalty shall be imprisonment from six months to five years if the act
constitutes an intentional defamation (section 187) or if the offender by the act
intentionally supports efforts against the continued existence of the Federal Republic
of Germany or against its constitutional principles.

(4) The offence may only be prosecuted upon the authorisation of the

President of the Federation.
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! Section 187 Intentional defamation

Whosoever intentionally and knowingly asserts or disseminates an untrue fact
related to another person, which may defame him or negatively affect public opinion
about him or endanger his creditworthiness shall be liable to imprisonment not
exceeding two years or a fine, and, if the act was committed publicly, in a meeting or
through dissemination of written materials (section 11(3)) to imprisonment not
exceeding five years or a fine.

%2 Section 186 Defamation

Whosoever asserts or disseminates a fact related to another person which
may defame him or negatively affect public opinion about him, shall, unless this fact
can be proven to be true, be liable to imprisonment not exceeding one year or a
fine and, if the offence was committed publicly or through the dissemination of
written materials (section 11(3)), to imprisonment not exceeding two years or a fine.

> Section 188 Defamation of persons in the political arena

(1) If an offence of defamation (section 186) is committed publicly, in a

meeting or through dissemination of written materials (section 11(3)) against a person
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involved in the popular political life based on the position of that person in public
life, and if the offence may make his public activities substantially more difficult the
penalty shall be imprisonment from three months to five years.

(2) An intentional defamation (section 187) under the same conditions shall
entail imprisonment from six months to five years.

** Section 123 Burglary

(1) Whosoever unlawfully enters into the dwelling, business premises or other
enclosed property of another, or into closed premises designated for public service
or transportation, or whosoever remains therein without authorisation and does not
leave when requested to do so by the authorised person, shall be liable to
imprisonment not exceeding one year or a fine.

(2) The offence may only be prosecuted upon request.

" Section 124 Aggravated Burglary

If @ crowd of people publicly gangs up with the intent to join forces to
commit acts of violence against persons or objects and unlawfully intrudes into the
dwelling, business premises, or other enclosed property of another, or into closed
premises designated for public service, anyone taking part in these acts shall be

liable to imprisonment not exceeding two years or a fine
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" Jens Hoffmann, “Public Figures and Stalking in the European Context,”
Retrieved on April 19, 2019, from https://www.i-p-
bm.com/images/Literatur_und_Presse/public_figure stalking european_context.pdf

" Section 238 Stalking

(1) Whosoever unlawfully stalks a person by

1. seeking his proximity,

2. trying to establish contact with him by means of telecommunications or other
means of communication or through third persons,

3. abusing his personal data for the purpose of ordering goods or services
for him or causing third persons to make contact with him,

4. threatening him or a person close to him with loss of life or limb,
damage to health or deprivation of freedom, or

5. committing similar acts and thereby seriously infringes his lifestyle shall

be liable to imprisonment not exceeding three years or a fine.
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(2) The penalty shall be three months to five years if the offender places the
victim, a relative of or another person close to the victim in danger of death or
serious injury.

(3) If the offender causes the death of the victim, a relative of or another
person close to the victim the penalty shall be imprisonment from one to ten years.

(4) Cases under subsection (1) above may only be prosecuted upon request
unless the prosecuting authority considers propio motu that prosecution is required
because of special public interest.

&’ Section 202a Data espionage

(1) Whosoever unlawfully obtains data for himself or another that were not
intended for him and were especially protected against unauthorised access, if he
has circumvented the protection, shall be liable to imprisonment not exceeding
three years or a fine.

(2) Within the meaning of subsection (1) above data shall only be those
stored or transmitted electronically or magnetically or otherwise in a manner not
immediately perceivable.

% Section 202b Phishing

Whosoever unlawfully intercepts data (section 202a(2)) not intended for him,
for himself or another by technical means from a non-public data processing facility
or from the electromagnetic broadcast of a data processing facility, shall be liable to
imprisonment not exceeding two years or a fine, unless the offence incurs a more

severe penalty under other provisions.
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" Section 201a Violation of intimate privacy by taking photographs

(1) Whosoever unlawfully creates or transmits pictures of another person
located in a dwelling or a room especially protected from view and thereby violates
their intimate privacy shall be liable to imprisonment not exceeding one year or a fine.

(2) Whosoever uses or makes available to a third party a picture created by
an offence under subsection (1) above shall incur the same penalty.

(3) Whosoever unlawfully and knowingly makes available to third parties a
picture that was created with the consent of another person located in a dwelling or
a room especially protected from view and thereby violates his intimate privacy shall

be liable to imprisonment not exceeding one year or a fine.
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The Civil Code of the State of California

Section 1708.8

(@) A person is liable for physical invasion of privacy when the person
knowingly enters onto the land or into the airspace above the land of another
person without permission or otherwise commits a trespass in order to capture any
type of visual image, sound recording, or other physical impression of the plaintiff
engaging in a private, personal, or familial activity and the invasion occurs in a
manner that is offensive to a reasonable person.

(b) A person is liable for constructive invasion of privacy when the person
attempts to capture, in a manner that is offensive to a reasonable person, any type
of visual image, sound recording, or other physical impression of the plaintiff
engaging in a private, personal, or familial activity, through the use of any device,
recardless of whether there is a physical trespass, if this image, sound recording, or
other physical impression could not have been achieved without a trespass unless
the device was used.

(c) An assault or false imprisonment committed with the intent to
capture any type of visual image, sound recording, or other physical impression of
the plaintiff is subject to subdivisions (d), (e), and (h).

(d) A person who commits any act described in subdivision (a), (b), or (c)
is liable for up to three times the amount of any general and special damages that
are proximately caused by the violation of this section. This person may also be
liable for punitive damages, subject to proof according to Section 3294. If the plaintiff
proves that the invasion of privacy was committed for a commercial purpose, the
person shall also be subject to disgorgement to the plaintiff of any proceeds or other
consideration obtained as a result of the violation of this section. A person who
comes within the description of this subdivision is also subject to a civil fine of not
less than five thousand dollars ($5,000) and not more than fifty thousand dollars
($50,000).
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(e) A person who directs, solicits, actually induces, or actually causes
another person, regardless of whether there is an employer-employee relationship,
to violate any provision of subdivision (a), (b), or (c) is liable for any general, special,
and consequential damages resulting from each said violation. In addition, the
person that directs, solicits, actually induces, or actually causes another person,
recardless of whether there is an employer-employee relationship, to violate this
section shall be liable for punitive damages to the extent that an employer would
be subject to punitive damages pursuant to subdivision (b) of Section 3294. A person
who comes within the description of this subdivision is also subject to a civil fine of
not less than five thousand dollars ($5,000) and not more than fifty thousand dollars
($50,000).

(f) (1) The transmission, publication, broadcast, sale, offer for sale, or
other use of any visual image, sound recording, or other physical impression that was
taken or captured in violation of subdivision (a), (b), or (c) shall not constitute a
violation of this section unless the person, in the first transaction following the taking
or capture of the visual image, sound recording, or other physical impression,
publicly transmitted, published, broadcast, sold, or offered for sale the visual image,
sound recording, or other physical impression with actual knowledge that it was
taken or captured in violation of subdivision (a), (b), or (c), and provided
compensation, consideration, or remuneration, monetary or otherwise, for the rights
to the unlawfully obtained visual image, sound recording, or other physical
impression.

(2) For the purposes of paragraph (1), “actual knowledge” means
actual awareness, understanding, and recognition, obtained prior to the time at
which the person purchased or acquired the visual image, sound recording, or other
physical impression, that the visual image, sound recording, or other physical
impression was taken or captured in violation of subdivision (a), (b), or (c). The
plaintiff shall establish actual knowledge by clear and convincing evidence.

(3) Any person that publicly transmits, publishes, broadcasts, sells, or

offers for sale, in any form, medium, format, or work, a visual image, sound recording,
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or other physical impression that was previously publicly transmitted, published,
broadcast, sold, or offered for sale by another person, is exempt from liability under
this section.

(4) If a person’s first public transmission, publication, broadcast, or
sale or offer for sale of a visual image, sound recording, or other physical impression
that was taken or captured in violation of subdivision (a), (b), or (c) does not
constitute a violation of this section, that person’s subsequent public transmission,
publication, broadcast, sale, or offer for sale, in any form, medium, format, or work,
of the visual image, sound recording, or other physical impression, does not
constitute a violation of this section.

(5) This section applies only to a visual image, sound recording, or
other physical impression that is captured or taken in California in violation of
subdivision (a), (b), or (c) after January 1, 2010, and shall not apply to any visual
image, sound recording, or other physical impression taken or captured outside of
California.

(6) Nothing in this subdivision shall be construed to impair or limit a
special motion to strike pursuant to Section 425.16, 425.17, or 425.18 of the Code of
Civil Procedure.

(7) This section shall not be construed to limit all other rights or
remedies of the plaintiff in law or equity, including, but not limited to, the
publication of private facts.

(g) This section shall not be construed to impair or limit any otherwise
lawful activities of law enforcement personnel or employees of governmental
agencies or other entities, either public or private, who, in the course and scope of
their employment, and supported by an articulable suspicion, attempt to capture
any type of visual image, sound recording, or other physical impression of a person
during an investigation, surveillance, or monitoring of any conduct to obtain evidence
of suspected illegal activity or other misconduct, the suspected violation of any

administrative rule or regulation, a suspected fraudulent conduct, or any activity
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involving a violation of law or business practices or conduct of public officials
adversely affecting the public welfare, health, or safety.

(h) In any action pursuant to this section, the court may grant equitable
relief, including, but not limited to, an injunction and restraining order against further
violations of subdivision (a), (b), or ().

(i) The rights and remedies provided in this section are cumulative and in
addition to any other rights and remedies provided by law.

(j) It is not a defense to a violation of this section that no image,
recording, or physical impression was captured or sold.

(k) For the purposes of this section, “for a commercial purpose” means
any act done with the expectation of a sale, financial gain, or other consideration. A
visual image, sound recording, or other physical impression shall not be found to
have been, or intended to have been, captured for a commercial purpose unless it is
intended to be, or was in fact, sold, published, or transmitted.

(U (1) For the purposes of this section, “private, personal, and familial
activity” includes, but is not limited to:

(A) Intimate  details of the plaintiff’s personal life under
circumstances in which the plaintiff has a reasonable expectation of privacy.
(B) Interaction with the plaintiff’s family or significant others under
circumstances in which the plaintiff has a reasonable expectation of privacy.
(O) If and only after the person has been convicted of violating
Section 626.8 of the Penal Code, any activity that occurs when minors are present at
any location set forth in subdivision (a) of Section 626.8 of the Penal Code.
(D) Any activity that occurs on a residential property under
circumstances in which the plaintiff has a reasonable expectation of privacy.
(E) Other aspects of the plaintiff’s private affairs or concerns under
circumstances in which the plaintiff has a reasonable expectation of privacy.
(2) “Private, personal, and familial activity” does not include illegal or

otherwise criminal activity as delineated in subdivision (g). However, “private,
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personal, and familial activity” shall include the activities of victims of crime in
circumstances under which subdivision (a), (b), or (c) would apply.

(m) (1) A proceeding to recover the civil fines specified in subdivision (d)
or (e) may be brought in any court of competent jurisdiction by a county counsel or
city attorney.

(2) Fines collected pursuant to this subdivision shall be allocated, as
follows:

(A) One-half shall be allocated to the prosecuting agency.
(B) One-half shall be deposited in the Arts and Entertainment
Fund, which is hereby created in the State Treasury.

(3) Funds in the Arts and Entertainment Fund created pursuant to
paragraph (2) may be expended by the California Arts Council, upon appropriation by
the Legislature, to issue grants pursuant to the Dixon-Zenovich-Maddy California Arts
Act of 1975 (Chapter 9 (commencing with Section 8750) of Division 1 of Title 2 of the
Government Code).

(4) The rights and remedies provided in this subdivision are
cumulative and in addition to any other rights and remedies provided by law.

(n) The provisions of this section are severable. If any provision of this
section or its application is held invalid, that invalidity shall not affect other
provisions or applications that can be given effect without the invalid provision or
application.

Section 1708.85

(@) A private cause of action lies against a person who intentionally
distributes by any means a photograph, film, videotape, recording, or any other
reproduction of another, without the other’s consent, if (1) the person knew that the
other person had a reasonable expectation that the material would remain private,
(2) the distributed material exposes an intimate body part of the other person, or
shows the other person engaging in an act of intercourse, oral copulation, sodomy,
or other act of sexual penetration, and (3) the other person suffers general or special

damages as described in Section 48a.
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(b) As used in this section, “intimate body part” means any portion of
the genitals, and, in the case of a female, also includes any portion of the breast
below the top of the areola, that is uncovered or visible through less than fully
opaque clothing.

(c) There shall be no liability on the part of the person distributing
material under subdivision (a) under any of the following circumstances:

(1) The distributed material was created under an agreement by the
person appearing in the material for its public use and distribution or otherwise
intended by that person for public use and distribution.

(2) The person possessing or viewing the distributed material has
permission from the person appearing in the material to publish by any means or
post the material on an Internet Web site.

(3) The person appearing in the material waived any reasonable
expectation of privacy in the distributed material by making it accessible to the
general public.

(4) The distributed material constitutes a matter of public concern.

(5) The distributed material was photographed, filmed, videotaped,
recorded, or otherwise reproduced in a public place and under circumstances in
which the person depicted had no reasonable expectation of privacy.

(6) The distributed material was previously distributed by another
person.

(d) In addition to any other relief available at law, the court may order
equitable relief against the person violating subdivision (a), including a temporary
restraining order, or a preliminary injunction or a permanent injunction ordering the
defendant to cease distribution of material. The court may grant injunctive relief
maintaining the confidentiality of a plaintiff using a pseudonym as provided in
subdivision (f).

(e) The court may also grant, after holding a properly noticed hearing,

reasonable attorney’s fees and costs to the prevailing plaintiff.
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(f) (1) A plaintiff in a civil proceeding pursuant to subdivision (a), may
proceed using a pseudonym, either John Doe, Jane Doe, or Doe, for the true name of
the plaintiff and may exclude or redact from all pleadings and documents filed in
the action other identifying characteristics of the plaintiff. A plaintiff who proceeds
using a pseudonym and excluding or redacting identifying characteristics as provided
in this section shall file with the court and serve upon the defendant a confidential
information form for this purpose that includes the plaintiff’s name and other
identifying characteristics excluded or redacted. The court shall keep the plaintiff’s
name and excluded or redacted characteristics confidential.

(2) In cases where a plaintiff proceeds using a pseudonym under this
section, the following provisions shall apply:

(A) All other parties and their agents and attorneys shall use this
pseudonym in all pleadings, discovery documents, and other documents filed or
served in the action, and at hearings, trial, and other court proceedings that are open
to the public.

(B) () Any party filing a pleading, discovery document, or other
document in the action shall exclude or redact any identifying characteristics of the
plaintiff from the pleading, discovery document, or other document, except for a
confidential information form filed pursuant to this subdivision.

(i) A party excluding or redacting identifying characteristics as
provided in this section shall file with the court and serve upon all other parties a
confidential information form that includes the plaintiff’s name and other identifying
characteristics excluded or redacted. The court shall keep the plaintiff’s name and
excluded or redacted characteristics confidential.

(C) AW court decisions, orders, petitions, discovery documents, and
other documents shall be worded so as to protect the name or other identifying
characteristics of the plaintiff from public revelation.

(3) The following definitions apply to this subdivision:
(A) “Identifying characteristics” means name or any part thereof,

address or any part thereof, city or unincorporated area of residence, age, marital
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status, relationship to defendant, and race or ethnic backeround, telephone number,
email address, social media profiles, online identifiers, contact information, or any
other information, including images of the plaintiff, from which the plaintiff’s identity
can be discerned.

(B) “Online identifiers” means any personally identifying
information or signifiers that would tie an individual to a particular electronic service,
device, or Internet application, website, or platform account, including, but not
limited to, access names, access codes, account names, aliases, avatars, credentials,
gamer tags, display names, handles, login names, member names, online identities,
pseudonyms, screen names, user accounts, user identifications, usernames, Uniform
Resource Locators (URLs), domain names, Internet Protocol (IP) addresses, and media
access control (MAC) addresses.

(4) The responsibility for excluding or redacting the name or identifying
characteristics of the plaintiff from all documents filed with the court rests solely
with the parties and their attorneys. Nothing in this section requires the court to
review pleadings or other papers for compliance with this provision.

(5) Upon request of the plaintiff, the clerk shall allow access to the
court file in an action filed under this section only as follows:

(A) To a party to the action, including a party’s attorney.

(B) To a person by order of the court on a showing of good cause
for access.

(C) To any person 60 days after judgment is entered unless the
court grants a plaintiff’s motion to seal records pursuant to Chapter 3 of Division 4 of
Title 2 of the California Rules of Court.

(g) In an action pursuant to this section, the plaintiff shall state in the
caption of the complaint “ACTION BASED ON CIVIL CODE SECTION 1708.85.”

(h) Nothing in this section shall be construed to alter or negate any rights,
obligations, or immunities of an interactive service provider under Section 230 of
Title 47 of the United States Code. Nothing in this section shall be construed to limit

or preclude a plaintiff from securing or recovering any other available remedy.
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() The provisions of this section are severable. If any provision of this
section or its application is held invalid, that invalidity shall not affect other
provisions or applications that can be given effect without the invalid provision or
application.

(j) The Judicial Council shall, on or before January 1, 2019, adopt or

revise as appropriate rules and forms in order to implement subdivision (f).
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