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ABSTRACT

Impeachment is a political instrument to control and check the power of state
officers who abuse power by removal from office. Impeachment is a political, rather than
legal procedure for three reasons. First, organizations with impeachment power are related
to political parties, requiring legislators or special organizations comprising public
representatives as part of the organization with the power to vote, removing or at least
participating in the preliminary consideration process. Secondly, the nature of the cause
for removal consists of subjective and objective reasons. And thirdly, the reason for such
rules is that the result of being removed from office will be limited to retirement and
possible loss of some rights without criminal penalties necessarily being imposed upon
the impeached individual. Criminal punishment must be carried out in accordance with
criminal processes by the judiciary. Therefore, measures to remove from office are part of
a political process and criminal punishment remains a separate legal process.

This thesis aims to study the argument that the Constitution of the Kingdom of
Thailand BE 2560 (2017) does not reflect the concept of impeachment as previously defined
in the Constitution of the Kingdom of Thailand B.E. 2540 (1997) and the Constitution of
the Kingdom of Thailand B.E. 2550 (2007), because those who drafted it perceived the
ineffectiveness of forced impeachment by the Senate, whose members are associated with

political parties. The principle of impeachment Thailand is a political process, requiring the

Ref. code: 25615901032101ATW
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Senate, attached to political parties, to be the organization with power to vote to remove
office. In the nature of the cause for being withdrawn from office, the word “implied” as an
important element, meaning that proof of guilt is not beyond a reasonable doubt. Sections
234 (1) and 235 of The Constitution of the Kingdom of Thailand BE 2560 therefore eliminated
the word “implied” as an element of allegations and reduced the power of Senate
resolutions, giving this power instead to the judiciary to consider the nature of the legal
process, transforming impeachment from a political instrument to a legal one, confirming that
the current constitution lacks impeachment.

The principles in Sections 234 (1) and 235 establish impeachment concepts in
cases where the cause of accusation seriously contravenes or fails to comply with ethical
standards, or a subjective accusation used in impeachment instead of legal procedure.
Secondly, cases which result in removal from office from the date on which the individual
ceases performing duties and revokes the right to stand for election. In such cases, a legal
process is needlessly imposed, insofar as the specific result has already occurred to the
accused who has left office, revoking election rights and political position. So the
Constitution of the Kingdom of Thailand still contains a concept about impeachment and
conferring power to the judicial branch even if Thailand’s judicial branch has problems
relating to political legitimacy which make the enforcement of measures to impeach more
challenging due to lack of associated with people which are owner of sovereignty , especially
in terms of removal of representatives of people, such as members of the House of
Representatives or senators. In addition, Thailand’s judiciary does not share a system of
checks and balance with other political branches to ensure independent for trial judges.

These findings suggest that the Thai judiciary has the impeachment power
under the condition that those who become judges have political legitimacy in positions
relating to people who are owner of sovereignty. If such guidelines cannot be achieved
because in the context of Thai society, that power must be accorded to political parties,

then the legislature should be the organization with impeachment power

Keywords: Removal, Impeachment, Judicial Branch
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% Raoul Berger, supra note 3, pp.93-94.
"' The Staff of the Impeachment Inquiry, supra note 2, pp.9-10.

2 aus unsauysal, “asulassairesgessuygluewanveding,” lu sauunaiy

Neafulassaiiswaznalanianguranevessgsssuyyluiauzvesa.ns.ous Sunsauysal,
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" Federalist Paper No.65, The Powers of the Senate Continued from the
New York Packet, (Friday, March 7, 1788)

 The Constitution of the United States

Article Il Section 4 “The President, Vice President and all civil Officers of the
United States, shall be removed from Office on Impeachment for, and Conviction of, Treason,
Bribery, or other high Crimes and Misdemeanors.”

1> United States Senate, “To Arrest an Impeached Senator,” AuduiioTui
16 dnu18y 2560, 910 https://www.senate.gov/artandhistory/history/minute

/To_Arrest An_Impeached Senator.html
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' The Staff of the Impeachment Inquiry, supra note 2, p.26.
" The Constitution of the United States
Article lll Section 3. “[1] Treason against the United States, shall consist only

in levying War against them, or in adhering to their Enemies, giving them Aid and Comfort....”

'
v a
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¥ The Staff of the Impeachment Inquiry, supra note 2, pp.11-12.

Ref. code: 25615901032101ATW



41

Yoydian1duddsudumnuiinengduguasnisusesngiiveu® lddrdniesninuia

1198191902553 (indictable offence) Wit uisIudIAINRATIBLTINNTEYINHBTTAY

= ) a adwo [ ' o a A o a 1 &
‘EJ\‘iL‘U‘Uﬂ’N?,JNﬂVlaﬂ‘HELJZL‘Uuﬂ’]iU@u‘Vﬂa’]EJsU’]@Mi@iﬁﬁiiml&ﬁ‘g ﬂ’J’]SJN@EJ’WQJ}’]@’]‘DI&JLTJULMG!
L] U

wiinsgnaenneuilifidnvasilunisuewinatenfiviesgsssuyg lneanuineign

<3 RV

Uszimiliusngauuseifemanssengy WunsnannrinUsengd limansaududundsming
Taawudla 3 Uszian Ao 1.asldgrunaiiuvsuaiioninlinuigsnuduuesigidouds
2 dnghnssulidgndesvsedantifiognsiouss 3 1dguanthnludundiogauseasd

Ligndeswsaieysslovidiunuieeaiiiiounuay vseivevnauselesl®
Ya o 1
3.2.4 ffgWINE1IM

Waidundndseduwnggnnaninidnaglasunisiansanediadusssy

=

9990w UU AT DIANTIUNISNANTUILALFAFUNINAINNLIDIANT LASAINUALABIANT T

f91INaTIMLALENDIANIUIAESNARTUMALANAN” FTETTUYLAMSTEEN nuAT

<9 Y

2204

“@aniunusiegsidunanaziesFeuiiadusanaindruuausiiieined 7> §1unadl

[

gessuyaimuaiiedildaiudanioasvirdiyanuiavselimnnuindyaninuiinivinnis

nanvnflesSesludnaianiiveniansasely

a o a |

2 puifinguilifidnfenrineanuiamansgyileting ofnusesuBud
Gerald Ford Fandnabivasgsssiuvislunisnenneugfininy William Douglas 31 “Uona1iv
fionatlesfoaiienannauldfengfnisaifdesulnnvesanifiuinannsonaovls”

I Michael J. Gerhardt, “The Lessons of Impeachment History,” The George
Washington Law Review, Volume 67, p.611 (1999)

?2 Jared P. Cole and Todd Garvey, “Impeachment and Removal,” Congressional

Research Service, (October 29, 2015), p.11.

?® Charles L. Black, Impeachment : A Handbook (New Haven and London
: Yales University Press,1974), p.6.

** The Constitution of the United States

Article | Section 2 clause 5 “The House of Representatives shall chuse their

Speaker and other Officers; and shall have the sole Power of Impeachment.”
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?> The Constitution of the United States

Article | Section 3 Clause 6 “The Senate shall have the sole Power to try all
Impeachments. When sitting for that Purpose, they shall be on Oath or Affirmation. When the
President of the United States is tried, the Chief Justice shall preside: And no Person shall be
convicted without the Concurrence of two thirds of the Members present.”

v a v

% nuen @3qNBANG, 9 ua7 iaTIaN 1, 1.241-244.
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?® Michael J. Gerhardt, “The Constitutional Limits to Impeachment and
Its Alternatives,” p.184.

29 Constitutional Rights Foundation, “High Crimes and Misdemeanors,”
duduiietudl 21 & QuleuY 2561,91n crf-usa.org/impeachment/high-crimes-and-
misdemeanors.html

*% The Constitution of the United States

Article | Section 3 Clause 7 “Judgment in Cases of Impeachment shall not
extend further than to removal from Office, and disqualification to hold and enjoy any Office

of honor, Trust or Profit under the United States: but the Party convicted shall nevertheless

be liable and subject to Indictment, Trial, Judgment and Punishment, according to Law.”
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*! The Constitution of the Republic of Korea

Article 65 (1) In case the President, the Prime Minister, members of the State
Council, heads of Executive Ministries, Justices of the Constitutional Court, judges, members
of the National Election Commission, the Chairman and members of the Board of Audit and

Inspection, and other public officials designated by law...
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%2 «__have violated the Constitution or other Acts in the performance of official

duties, the National Assembly may pass motions for their impeachment

**> The Constitution of the Republic of Korea

Article 65 (2 ') A motion for impeachment prescribed in paragraph (1) may be
proposed by one-third or more of the total members of the National Assembly ,and shall
require a concurrent vote of a majority of the total members of the National Assembly for
passage : Provided, That a motion for the impeachment of the President shall be proposed
by a majority of the total members of the National Assembly and approved by two-thirds or
more of the total member of the National Assembly.

** The Constitution of the Republic of Korea

Article 111 (1) The Constitutional Court shall have jurisdiction over the
following matters:

2. Impeachment...”
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*> The Constitution of the Republic of Korea

Article 111 “...(2) The Constitutional Court shall be composed of nine Justices
qualified to be court judges, and they shall be appointed by the President.

(3) Among the Justices referred to in paragraph (2), three shall be appointed
from persons selected by the National Assembly, and three appointed from persons
nominated by the Chief Justice of the Supreme Court.

(@) The president of the Constitutional Court shall be appointed by the
President from among the Justices with the consent of the National Assembly.”

*® The National Assembly Act

Article 130 (1) When a proposition of impeachment prosecution is made, the
Speaker shall report it to the plenary session first opened after the proposition, which may
refer it to the Legislation and Judiciary Committee for an investigation, by its resolution.

(2) If the plenary session fails to decide to refer to the Legislation and Judiciary
Committee under paragraph (1), a secret vote shall be taken to determine whether the
impeachment is brought between 24 and 72 hours after the motion is reported to the plenary
session. If it fails to take votes within this period, the relevant proposition of impeachment

prosecution shall be deemed as abolished.
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*" The National Assembly Act

Article 134 (1) When a resolution for impeachment is made, the Speaker shall
deliver, without delay, the original of the resolution for prosecution to the chairperson of the
Legislation and Judiciary Committee who is a member of the impeachment committee, and
copies to the Constitutional Court, the person who is to be impeached, and the head of the
agency to which the impeached person belongs.

(2) When the resolution for prosecution is delivered, the exercise of authority
by the person to be impeached shall be suspended, and the appointing authorities shall not
receive the resignation of the person to be impeached or dismiss him/her.

*® The Constitutional Court Act

Article 49 (1) In adjudication on impeachment, the Chairperson of the
Legislation and Judiciary Committee of the National Assembly shall be the prosecution

commissioner
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** The Constitution of the Republic of Korea

Article 113 (1) When the Constitutional Court makes a decision of the
unconstitutionality of a law, a decision of impeachment, a decision of dissolution of a political
party or an affirmative decision regarding the constitutional complaint, the concurrence of six
Justices or more shall be required.

% The Constitutional Court Act

Article 54 (1) The decision of impeachment shall not exempt the respondent
from the civil or criminal liability.

(2) Any person who is removed by decision of impeachment shall not be a
public official unless five years have passed after the decision is pronounced.
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