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ABSTRACT

The determination of the time at which ownership of a movable thing
passes to a person requires our perusal of the provisions of the Civil and Commercial Code.
However, unlike most codes of law in the Continental Europe, the Civil and Commercial
Code of Thailand contains no general rules as to a transfer of ownership from one person
to another by means of a juridical act. The Civil and Commercial Code of Thailand
provides for the rules as regards a transfer of ownership only in certain juridical acts
as envisioned, for example, in section 458 which sets forth the rule that ownership
in the property sold passes to the buyer at the moment at which a contract of sale
is entered into — the rule which is indeed modelled after the “solo consensu” principle
contained in the French Civil Code by which it is conceived that a contract establishing
obligations has, by and in itself, the effect of transferring ownership of the property
which is the subject-matter of the contract without pursuing any further procedure.
Such conception is in sharp contrast to the legal premise in the Roman law as embodied,
for instance, in the German Civil Code (section 929), the Swiss Civil Code (article 714),
the Greek Civil Code (article 1034), the Taiwanese Civil Code (article 761) and the Civil
and Commercial Code of Argentina (article 1892). The Roman law, the Swiss Civil Code,
the Taiwanese Civil Code and the Civil and Commercial Code of Argentina require,

for the purpose of transferring ownership, the delivery of possession to the acquirer,
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while the civil law rules of Germany and Greece also require, in addition to the delivery
of possession to the acquirer, the parties’ mutual agreement to pass ownership as well.
It is legally conceived that a juridical act produces a mere effect of imposing on a party
an obligation to transfer ownership afterwards. Ownership will pass only when the delivery
procedure is duly performed in accordance with the law of property. Notwithstanding,
the law of property of Thailand as contained in Book IV of the Civil and Commercial Code
only provides for a transfer of ownership by operation of law while Book Il of the Code
only sets the principle that a thing becomes an object of the obligation and also imposes
liabilities as between the creditor and the debtor, without providing any legal effect
as regards a transfer of ownership. The absence, in the Thai Code, of general rules
as to a transfer of ownership from one person to another by a juridical act generates
a fundamental gap in the law.

It is, therefore suggested that the Civil and Commercial Code of Thailand
should introduce a general provision (lex generalis) on acquisition of ownership
of movable things by a contract otherwise than by sale, along the line of, for instance,
the Taiwanese Civil Code and the Civil and Commercial Code of Argentina. For this purpose,
a transfer of any real right appertaining to a movable thing should, as a general rule,
take effect only upon its delivery. However, in the case where the transferee has been
in possession of the movable thing, the transfer takes effect as from the time
of the parties’ agreement to such transfer. But, where the transferor remains in possession
of the movable thing, the transferor and the transferee may, in place of making
the delivery for the purpose of transferring ownership, make an agreement which causes
the transferee to acquire indirect possession. In addition, where the movable thing
in question is possessed by a third party, the transferor may, in place of its delivery,
transfer ownership by transferring to the transferee a claim of such movable thing

against such third party.

Keywords: Transfer of Ownership, Movable Things, Civil and Commercial Code
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2552), U.35; aNaY WMWY, 9MKA7 199955991 12, 1.28.

Bplaniol, Marcel Ferdinand, Traité élémentaire de droit civil, 11° édition,

3 Tomes (Paris : Librairie générale de droit et de jurisprudence, 1928), Tome | : n° 2596,

=3 2 ] QIJ 1 % :{" % al 1 [ 6
p.864; %muim’] U’i%llﬁ]ﬁﬂ{]%ll']ﬁ]LLWQN’NLﬁﬁimm@@ﬂmﬂgﬂuﬁﬁiiuu YIRNDIUNITAIUDUNTINY
Jeazyilinssuansuiuile; voy. Colin, Ambroise Victor-Charles et Capitant, Henri-Lucien,

Précis de droit civil, 7¢ édition, 3 Tomes (Paris : Dalloz, 1939), Tome | : n° 812, p.498.

"Fenet, Pierre-Antoine, Recueil complet des travaux préparatoires du Code civil,

15 Tomes (Paris : Videcogq, 1856), Tome XlIl : p.230; Planiol, Marcel Ferdinand, ibid.,
Tome | : n° 2596, p.864.
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la cession d’un autre droit, le transfert s’opere lors de la conclusion du
contrat.”
AU “?m’ausz/adﬁ’zyzyﬁﬁi’mq‘dimm’zf]umifaun551/57/157//?@[@1.157/15% q
f)7ifauz/amﬁ@ﬂsfmﬁai@zym"w?@U?ymf” 71t 18n solo consensu PeMeLAnIsUUR

=] 1 = [ Y 1Y a £ o ¢ o & v a a CY = YU
seiigaudansainnavidyyiu nssuanslunsndduileuluiui 8ndenids giuleau

Y
6 o [ a a

Taungenssuanslunsnoviunndygninidu’ ludesluuunssg 9 suaginlinssuans

e >]

loulUlpgandmiseanaleulufildiaemeanmemsizvinmunuuiisleulignses Fadudym

Y Ancel, Francois et Fauvarque-Cosson, Bénédicte, Le nouveau droit des contrats,

(Paris : LGDJ, 2019), n° 113, p.73; Genicon, Thomas, “L’abandon de la classification des
obligations : quelles conséquences sur ’appréciation des effets du contrat ?,” Sous la direction

de Fauvarque-Cosson, Bénédicte et Wicker, Guillaume, La réforme du droit francais des

contrats, Droit comparé et européen Volume 31 (Paris : Société de législation comparée, 2019),
pp.145-146, 152-153; see also Helleringer, Genevieve, “The Proprietary Effects of Contracts,”
Cartwright, John and Whittaker, Simon, The Code Napoléon Rewritten : French Contract Law

after the 2016 Reforms, Studies of the Oxford Institute of European and Comparative Law

Volume 25 (Oregon : Hart, 2017), pp.207-212.
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Unusdl : Iasesnsiuazionansuszneunsaeu AalRFmMans WnMveaessIumans, 2562),

1.361; Ancel, Francois et Fauvarque-Cosson, Benédicté, supra note 17, n° 187, p.110; Dutertre,

Patrick, “La réforme du droit des contrats,” Thammasat Law Journal, Number 3, Volume 45,
p.831 (September 2016); Lequette, Suzanne, “Le contrat, notion et classifications. Réflexions
a la lumiere de ’Ordonnance du 10 février 2016,” Sous la direction de Fauvarque-Cosson,

Bénédicte et Wicker, Guillaume, La réforme du droit francais des contrats, Droit comparé

et européen Volume 31 (Paris : Société de |égislation comparée, 2019), pp.39-40; Rochfeld,
Judith, “Disparition de la cause : table rase et nouveaux fondements a Uintervention

du juge (adhésion, dépendance, erreur) ?,” Sous la direction de Fauvarque-Cosson, Bénédicte

et Wicker, Guillaume, La réforme du droit francais des contrats, Droit comparé et européen
Volume 31 (Paris : Société de législation comparée, 2019), p.96; fsdanmin uluideu
lasusadavhuszinangruneunislsaaaludidesduiungmnessiaunisldgsesiusamass

ningunglvelunadilileumumguiudesidle g wild Usluy, 1.5, ngngaduaysen,

RUNASIN 2 (NFUNNUMIUAT : Teyayau, 2559), .25, 69.
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NlASUdNSnaNUITLLIANNUBUNIH T
UssanangvueunslSaeatausenmealdidie aa. 1804 lonaneilumudnans
AuaulavesinngrineuaviinAndiulvaluglsuuaziinuunui dirtto comune (European
21 = ) Y PN 1 dy d' 1o
common law)”! Fadunguneandigyreselsunliusngsusuuiazvouunvasiomuudn
DB WAUDIINTITIANTIAET 1 (Primo Impero francese) neliinsunasesansnssAuluideun 1
ilviuszaranguunsunaduealasunisteauld liileenswiselaeeulufuuauvasylsy
A o Y = v :s' ' o Y & a
VSRAAEAATOY waEAIELANUTELIANY MUNEUNIN T AN 1811 kaA AL TIUAIAINAR
N . .. o < a a o o Y a )
vosgasaslayay (iuminismo) duidunseuaanudananauliiinnsdnvinussaiangvang
(codificazione) namfe sdnnuAnvedlanimluaisnalseanty
iU Weswenandnsdna (Regno d'ltalia) findulaazdminussanangmune
tnngranedaanidenzifeuuuiunuuresUseiiang viineivssdvsnawnsnaeundan
Tuvaiiu A UsssnanguneunaslSas sl iWesnussiiangrineunslFurailsuiuuinann
Institutiones YeadnInssATaReu (Giustiniano | A.A. 482-565) Fay1aBmdsaniulues1d
el Uszanangvaneunadnia® a.e. 1865 (Codice civile italiano del 1865; Codice Pisanelli)
IS b4 1 ] . dy
TlassasemuUssananguuneueeSuea fadl
(1) ussw 1 ymma (Libro Primo. Delle persone)
(2) UTIN 2 VISWEAY, NTSUAYD wayn1siUasulUasnssuayis (Libro Secondo.
Dei beni, della proprieta e delle sue modificazioni)
(3) U 3 MIkLuarMSlouNTINATS SV IMINeEVIEU ¢ (Libro Terzo.
Dei modi di acquistare e di trasmettere la proprieta e gli altri diritti
sulle cose)
nunenwaznIndlulszanangneunsdadatudnediu [Wunaaesiou

nmsneuldvesgaFeslyguazivsiaifeusonisaseuiuaziondnslusyuuldnyuyaung

“IDawson, John Philip, The Oracles of the Law, (New York : William S. Hein,

1986), pp.124-125; Wieacker, Franz, A History of Private Law in Europe, translated by
Weir, Tony (Oxford : Clarendon Press, 1995), pp.28-30.

20lgldRn “Bandeu” mswdubhensaldinge luamsaziemnldluniwlne

a a

7 guindauans @y Maaundae), wieen, U1gna1 vdnamslng, RUWesan 2 (MJamnamnuas :

Y 9

wallwaw, 2548), 1.102-103.
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Aoin1siateauARlusEUUIgUYaRIY warn1sasesruunssuansiiluvesdaanyaea
& 9 ] v & % a fa o N o U e
WuanfmazunisUsznangvung Janyaragiduidnvesnssudnsiounaviledming

1 1 <

ogrufnvnfigauazuiifisafifedfiogedrafuounniian lnedldseulmsenisuen
melfuniineruAaludomwes erga omnes fio MaugnyerssenIneElAAREMINS LT
yamsiflesiasngudany ivesnssdvsiiedamilidrialunisdmnedielounindvomy
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ol Uszananguaneunsdend (Codice ciile italiano) Usemeldidlotudi 16
fiunau . 1942 uardvulidnaldidsiuRuaiui 19 wweu ae. 1942 Wuduly Fadusa
Tismananguuneuniadand aa. 1865 Sudusznangmnouisaiudldgrenanty lunsi
Uszmaﬂammmmq%mﬁaﬁ’uﬂmﬁ’uﬁaﬁ’mauﬂgﬂgﬂg 2,969 1951 Inenudasiaseeandy 6 ussn
fasiolui]

(1) ussn 1 yArauazAsEUAT] (Libro Primo. Delle persone e della famiglia)

(2) ussn 2 wsan (Libro Secondo. Delle successioni)

(3) UTSW 3 N35UAVS (Libro Terzo. Della proprieta)

(4) ussw 4 Wi (Libro Quarto. Delle obbligazioni)

(5) U3 5 W397U (Libro Quinto. Del lavoro)

(6) USIN 6 N13ANATENEANT (Libro Sesto. Della tutela dei diritti)

Uszananguineuniadnaianuaenadeiulsyanang w3
naAe Uszanangrneunsdema lfiusswindevaniiily (Parte generale) uonoonuiduenive

aluniniu Ussananguineunsdena lifluntyaRanieifingsu (negozio giuridicol Aenusng

Ly

Paduvingal landinug, A1a5u1endniugIuuen) Ny, (NFANNUNIUAT :

AYTY, 2562), 1.339.

24Alpa, Piero Guido and Zeno-Zencovich, Vincenzo, Italian Private Law, The University

of Texas at Austin Studies in Foreign and Transnational Law (Oxon : Routledge-Cavendish,

2007), p.159.
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TudnesunnguaneiialuindionsldnGsnsndvslunsndlneduyaunng
AUUIEUIANNMNNBUNBAE USIIW 3 nSTANS dnvne 2 1WvesnssuAns (Titolo Il Della
proprieta) nuan 3 33n15lunFanssuans (Capo Il Dei modi di acquisto della proprieta)
1991 922 TeIEN151N (Modi di acquisto) BelinyelAan

“La proprieta si acquista . . . per effetto di contratti, . . .”

e “nssudvsenlew .. lnerauedtye . . .7 neustuundued
TuusswindeviiasaensutuuntygRluusswindenssdvidnsiu Unngamulssnangvane
WITBANE UsTH 4 Wil Snway 2 Fuayalu (Titolo Il Dei contratti in generale) win 5
HaLIFRYeUN (Capo V Degli effetti del contratto) gl 1 undmadarialu (Sezione | Disposizioni
general) 119151 1376 Téedailuudnaymming (Contratto con effetti reali) Fataygiidn

“Nei contratti che hanno per oggetto il trasferimento della proprieta

di una cosa determinata, la costituzione o il trasferimento di un diritto

reale ovvero il trasferimento di un altro diritto, la proprieta o il diritto

si trasmettono e si acquistano per effetto del consenso delle parti
legittimamente manifestato.”

fawin “ludyg1idingussasaiiiunislounssuanslunsndianizds
SauumsnobiiAavsalounsneds wisloudvsla 9 vind nssudvsviednsi 4 dealouly
uasliulngendeeuiouiinudusenvesgaya iuanseonyilnevousieng g ”

amilein unnguanevihluinsfuimualidewainsmnastusuiiodumg
whmsleufiftesmeriazlounssudvisuda v Mewmiivszanangmneunsliaealdsusvina
s sAsnIntindReansdiadunelan Hugo Grotius (Ae. 1583-1645) Feldluansvissry
Dilunidsdoinmenguruneuisasmsuiazduinin (De iure belli ac pacis) Ineldinnendnnig
Tounssudvidensametlungnelsiuelly wasauouurliunseuundnmslounssuans

Inemauwisasmn lugnueiiduvdnngmnedsdenaa ot uns NNUINEsIsUTIRE 4TI Nasniu

Lucarelli, Francesco, Diritti civili e istituti privatistici, (Padova : Cedam, 1983), p.17ss.

%Grotius, Hugo [Hugo de Groot], De iure belli ac pacis, libri tres (New Jersey :

The Lawbook Exchange, 2008), Lib. Il Cap. XII § XV, 1 : p.269.
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LaEHYILAIARTIA5E AT.aunvd landug (w.e. 2501-2548) “1a*

T509ma L3RG, NOUINend : ndnvialy The Allgemeiner Teil, (NJAVNUVNLAT :

LRSYINGNITARUN, 2520), U.73.

BFranzoni, Massimo, Degli effetti del contratto, Il Codice Civile Commentario :

Integrazione del contratto Suoi effetti reali e obbligatori (artt. 1374-1381), 2° edizione,

2 volumi (Milano : Giuffre, 2013), Volume Il : p.343ss; Ruperto, Cesare, La giurisprudenza
sul codice civile. Coordinata con la dottrina, Libro IV Delle obbligazioni (artt. 1362-1424),
33 volumi (Milano : Giuffré, 2011), p.183ss.
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WUANUAANINUSBE IR TIUAEASARARITTEN 18 ABLllNDIASARARITTY
119 WuneruAnfidniddnealuliindsedninngmnesssumA (Naturechtsschule)
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#1 19 fadupmssuninmuAnvesdinufgnleunengmne (Rechtspositivismus; positivisme
juridique) Sunumanniu wasdadummssuinssauzineriunisagauluveangruneludny
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Huwdnnguuneillvesesiu a Wewaiu mmameneudavhuszanangmue (Kodifikation)
AelimAnnslanwdmsanudnlunisdairuszaanguunesdstendu 2 wwinuda laun
WUIAMUAANTLIENLAE Anton Friedrich Justus Thibaut (A.¢. 1772-1840) Fu58n509MA9nvin
Uszanangrngmuuuyszananguunsunsiarssudunanumsanudnvesddnngmung
5550918 1gUILUIAMNAALEIAIN LEUDAIA WaznIInSAN (Liberte, Egalite, Fraternité)
suduinmuAnuszrdUlnemennsog 19939 Snviaieazlatuszaangranesldunu
nvineviadiuding 9 Nlegegrunningluvaeiiy ashlivunieesiuduannszdansyany
IasmlurAniafewemsmsedmeldussinangmneatudieiu dusnuuinnufamily
11lay Friedrich Carl von Savigny (A.A. 1779-1861) T LUIANNAALINAMNISUIUUNAI

[

ANAUTILTDIN “Vom Beruf unserer Zeit fur Gesetzgebung und Rechtswissenschaft”

QANANYY aadui 28 NwAAYN 2556; TIVRINUUNY 1AW 130 mouiikAy 73 9 W.15 Tuil 20
Jquieu 2556

31951901 ARSI, 9Ka7 LT90T507 1, U.333.
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Uszanangvunewniseda 11991 1 wazdszanangmneunisuasnidivdvedivg 109 4 usegsla

23uiivd lamditiug, “Corpus iuris wagn1siauweRvlamansluglsy,” nsas
Ufmans, adudl 4, TN 21, w.548 (Fua1Aw 2534); wavq Storig, Hans Joachim [¥0a3n,
v e a « wa fa  aa s o = s a ¢ a
gud loendw], “Useiimansindimansigesiuluanissui 19,7 wlalae 15Ind niluguiay,

N3asiamans, atufl 2, 99 9, u.48-83 (#Hquney 2520).
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wazessasutendauiuludie® eils UixmangmmaLLW’QL&Jaiﬁuﬁwﬁ'zgigmmmumgu
2,385 wm wlseonidu 5 usTn e Uss 1 ndnthaly Buch 1 Allgemeiner Teil) ussw 2 il
(Buch 2 Recht der Schuldverhaltnisse) Ussu 3 n5ue (Buch 3 Sachenrecht) USTI 4 ATEUATY
(Buch 4 Familienrecht) uazusaw 5 u3an (Buch 5 Erbrecht) wanani Usgaiangnung
winesiulidnvarimuluniveinsuluendomiuaviomindoonaniuegrafiavn
assfudnufuUszananguineuissamadedlduiuenEesiinanegudaiauususenisle
AU uarfisdanad Ussanangrneunaeesiiufinaalusudentsin Wuunngraneiily
Feusngdhuusem 1 dmunineitn 4 ussduduumngruneaws nanléin ssuuuadlasedig
sumﬂssmaﬂg]‘wmaLL‘W'&LaaiﬁmﬂuﬂismaﬂgwmﬂﬁamﬁamaaaLLaxaugiaJﬁqmiumiLL‘U'@WU‘U
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ma3vnsifmanivensesiu Wussuuiigenndesdosiu (Harmonisierung) ninnwiild
Hunwingranedugaiieuiludlalden (Fachbegrif. terminus technicus) Tuwiti3ssneiy
Usgsnangusneuvissiaadegaiulsdn

IfﬂsJﬁiJszmaﬂgwmmmﬂwasﬁwﬂmzw foysunel (two-agreement system)
FadevdnnguanelsiiuiFes traditio namfe sruudyaAted Foyalounssudvdidueuazidos
ﬁué’mmwmwﬁImé’agzyﬁmmﬁﬁwaLm'Lﬁsmﬂ'a(?igaﬁm%ﬁaﬂgaﬂwwﬁﬁuiwdwa@:ﬂiﬂjl,vhﬁ?u
dunssudvisiuadloulUfradelimshiifnssusndunilenuan® Ao Sonnawuazdweaunind
(traditionibus et usucapionibus dominia rerum, non nudis pactis transferuntur) ﬁqﬁ, M3lasn
e?famimaw‘éimaﬁiyzym‘%aﬂ'ﬁiaumiuﬁm‘émmgwwmLLWQLﬂaiﬁuLﬁuﬁaﬂiiumw%’wéﬁ?ﬁé’m’]
LﬁuﬁaﬂimﬁuﬂﬂLﬁuéaszmﬂﬁﬁﬂiimmwﬁé’mﬁumLﬁmﬁaﬂﬁmﬁdaiﬁﬁmmmaﬂﬁu

Tunslounssuans d@runisleunssuansiduilfinssuass’ nanme dnaidudassuensngmin

Pyen wawgiiy, 99ua (3507 14, U.26.

3R nemSne, Ve vty RamieSsd 5 (NJWmEvNuRs : AnUElRmanS
UANINYIRUTITUANERS, 2526), U.115.

Pingua, Lania lswes view Marschall, Wolfgang Freiher vor, “eransi3 eudentu
Uszanguiing,” ulalag ARRdNR Usni, nsenstiaeans, atud 1, 39 26, w.127 @unen 2539).

Fuy W30, §19UA2 (F9955077 13, U.9T0-9T1.

37@3’18azl,§amlﬁﬁ Amddnm Usna, “PANNLVNIEIMIEEYNABEVNINIIG,” 2136813

Ufrmans, atiudl 2, 99 19, 1.78-102 @iguiou 2532).
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Az AnTuAraLlainisnnadlounssuansiulaziinisdsuaunsngdu (Mann1slounssuans

feMsaawaU) NSt MSLULNTERNTIUMIMIS NG WaslA NIsumMaiynianunsan st ngsu

Ca

ymavitieainguinednunegnillaemils dailfnssmmsndduifiosannungnednuaening
Snlannis Wuwwlsileveanadouningfinuddliiudwoetld warlunsdlfusinssudvd
felaiuAsuilely doyaniiamysel uaeddldnarlumsdunsesyanamenen fo uliifnssumil
lslasysal wadfnssumanindauysal uarlusswisiluyanameuenis ouldlufenssuans
BunisdunsesUszarmuiily waeinafdduinisgsia® e ndninmaiidenislén
Fenssudnsludtuningusngauuszananganeunaeesiu ussw 3 nind dnuae 3
351N (Abschnitt 3 Eigenturn) 11430 3 mﬂﬁmL.LazmingL%Bﬂsiuﬁwéiuﬁ'wﬁw%’wé
(Titel 3 Erwerb und Verlust des Eigentums an beweglichen Sachen) daudi 1 nsleunsng
(Untertitel 1 Ubertragung) 1151 929 1@ledannadiagnisasdau (Einigung und Ubergabe)
Fadayelin
“Zur Ubertragung des Eigentums an einer beweglichen Sache ist erforderlich,
dass der Eigentimer die Sache dem Erwerber Ubergibt und beide dartiber einig
sind, dass das Eigentum Uibergehen soll. Ist der Erwerber im Besitz der Sache,
so genligt die Einigung tiber den Ubergang des Eigentums.”
fauin “mslounssudnsludomsunsngiiu fionssuinsasdossauounsne
iungsulow uasgnsdisaosnnaslinssudvdsiely usmnnindogluniunsevnses
vousulouagiud ifesmsanadlinssudnssmiolufiusudeme” athilddn smuupsil
nssuAvs ludaniimindgenleuludaiuleu Wodiwemindiloulddmounindliuigulou

wazansaiva 2 de lannasiulvinssuansleuandenisluddndrenda® Nl aungmang

PRudng 15e90s, 979UA7 13995507 18, U.456-458.
#3n@ ferding, “lansndannglitdvsloy,” undading, neun 4, ey 27, 1.842-843

3

(2513); vy wasavie, “Mslansnedvisludwnsuning,” dfandy, wnunandey, @y 10, U9 15,

[
(% =1

.25 (AAnAY 2485); vign wasgie, “Uayviniswenduyamimilasdyaimanindludyan

AR}

Fovawesiy,” nsasifeans, atufl 3, Ui 15, w172 (fueneu 2528); vel. Prokati, Kittisak,

“Die Regelung der Ubertragung von Eigentum an beweglichen Sachen einschlieflich
des gutelaubigen Erwerbs im deutschen BGB unter Beriicksichtisung der Gesetzesmaterialien

und in Vergleichung zum englischen und thailandischen Recht,” (Magister iuris comparativi
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winwesiufsensuteeniuuisUssmsiviilinisléundanssudvdludmsunsnslnedaan
I¢odanunasgnadl whedldtinsdmoutuludsenudusiuasiag wull dhngvane
Y1LeasLuuINglaiy Philipp Nicolai von Heck (p.A. 1858-1943) 34na1331

“Die Tradition gilt, wenn die Parteien nichts anderes vereinbaren.”*

S “enungrnewesiuiiu nssudvidenleusemsdmoufianzunlunsdl
fignsdifilennastuiuesndy” nsdifsineiulsznangmneuisiazndadvedlnedusluds
Tassaanadludadomazuanseanimdnmamaguilulumessnangransuniasesii
UINNBANAITANY Lwim’mé’uhiﬁﬂﬁﬁ'iyijawﬂg‘vimaﬁalﬂdﬁaaﬂﬂﬂé’mgﬁamimﬁw‘é
Tué’wﬁw%’wﬁmaé’mﬁmmﬁauﬁuﬁduﬂizmaﬂgwmmmaﬁu q filFsudninasindszuna

NOUUBUNALY DI

3.2.1 malfindensadvsludoniunindlng Funalszaangraneunsdy
Al&FudvsnaanUszananguusuvisasiu
TudausieSaamsTuil 20 Wudun wnenuRslumsdavhussnangvne
uwaiwosuduiiunsvansuaglifumssenulaevialy Ussanangvanewisaia (Schweizerisches
Zivilgesetzbuch; Code civil suisse; Codice civile svizzero) Hunanumelfmansailasu
M3eNeasan Josef Kohler (A.A. 1849-1919) dnMivnsiificansyiwesiuuiuglaunailii
die grofite und bedeutendste Tat, welche die Gesetzgebung der
letzten Jahrzehnte zu verzeichnen hat®

finuan “dszananguuisunsaladoidunasunslifvygAndslng

o A s

wardANaAlLTaUNASTY” Wanantl Franz Wieacker (.#. 1908-1994) ninnisneifeans

e

yugestiudnAunililand1nfianainuved Eugen Huber (A.A. 1849-1923) 313Uszaiangyisng

wingadaldan

(magna cum laude), Rechts- und Staatswissenschaftliche Fakultat, Rheinische Friedrich-
Wilhelms-Universitat Bonn, 1987), S.13ff.

“Heck, Philipp Nicolai von, Grundri des Sachenrechts, (Ttibingen : J.C.B. Mohr
(Paul Siebeck), 1930), § 56, 11.

“Kohler, Josef, “Eugen Huber und das Schweizer Zivilgesetzbuch,” Rheinische

Zeitschrift fur Zivil- und ProzeRrecht des In- und Auslandes, Band V, 1ff (1913).
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reifste Frucht der deutschsprachigen Rechtswissenschaft des 19.
Jahrhunderts in Gesetzesgestalt*
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*\Vieacker, Franz, Privatrechtsgeschichte der Neuzeit, 2. Auflage (Gottingen :

Vandenhoeck & Ruprecht, 1967), art. 26 | 3.

Ref. code: 25625901031152MRV



49

(Pandektenwissenschaft) ni13ssddiusiafulseanangraneunagessiu nanfe Budu
AE15UNUN (Einleitung; Titre préliminaire; Titolo preliminare) WaIM1UAIEUTIN 1 YAAA
(Das Personenrecht; Droit des personnes; Del diritto delle persone) USTN 2 ASOUAST
(Das Familienrecht; Droit de la famille; Del diritto di famiglia) Ussn 3 usan (Das Erbrecht;
Des successions; Del diritto successorio) USsW 4 nSne (Das Sachenrecht; Des droits réels;
Dei diritti reali) wazUaduun (Anwendungs- und Einfiihrungsbestimmungen; De Uentrée en
vigueur et de Uapplication du code civil; Dell’entrata in vigore e dell’applicazione del Codice
civile) é’mﬁuum@mmaﬁmmﬁaiﬁﬁwLm‘dismaﬂg]wmaé’ﬂwmwﬁa%a (Obligationenrecht;

Droit des obligations; Diritto delle obbligazioni) UHWINLTUUTIN 5 Lmaﬂizmaﬂgwma

[ '
LYY 5

wnsana@ taausenelailoTun 30 Ju1Ay A.A. 1911 LarAIPUALAINA LT UIAUAILATUN 1
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unsia a.a. 1912 duiuly sdeufuiudsvnangrneursaiadnedu® el asnsuignsd
(Turkiye Cumhuriyeti) lﬁ%"uLmﬂizmaﬂg‘wmsLLWaaﬁaﬁmmmﬁ’ﬁyﬂaLﬂuﬂizmaﬂguma
u9sA (Tark Kanunu Medenisi) afinaldiiadudiaunud 4 aanew a.a. 1926 aueiud 31
funau A.A. 2001
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#\loy. Scyboz, Georges et Gauthier, Jean, Code civil suisse et Code des obligations,

10° édition (Lausanne : Librairie Payot, 1967), pp.9-22; ails Uizmaﬂgwmaé’ﬂwmwﬁ’a‘ia
sunsuvafunwilngluuds $au 465 was Usnglunsansifanduusunansosou
atunauaeY WA, 2477 SUunounsNIAN w.e. 2478 Ui ARglinAnwingvang
Funsnnline saiidenedeinlunswaialemaiagAnuundygAuisuszanangmine
Snuauznilaie

*Gmar, Rudolf, Das Schweizerische Zivilgesetzbuch verglichen mit dem deutschen

Burgerlichen Gesetzbuch, (Bern : Stampfli, 1965), S.11.

®\Wieacker, Franz, supra note 42, art. 26 | 3.
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LLWQLEJ@SﬁUGLUL%‘ImmSLLﬁQLLEJﬂﬁ@@’]%?ﬂﬁﬁLLﬁZﬁ@@’W]NVﬁWEjaaﬂmﬂﬁu afls Usvanang vy
uwisaddlatiunnguranediluindhemsldunfenssdvdludmBuninglasdyan fiiuszana
AvinewestunTiuiy Tneusingauuszanangmaneauwnsaia ussn 4 ning anvaz 1
n3suANS (Erste Abteilung. Das Eigentum; Premiere partie. De la propriété; Parte prima.
Della proprieta) 1379 20 n3sUAVSIUE IS UNSNG (Zwanzigster Titel. Das Fahrniseigentum;
Titre vingtiéme. De la propriété mobiliére; Titolo ventesimo. Della proprieta mobiliare)
1A 714 Fail
“Zur Ubertragung des Fahrniseigentums bedarf es des Uberganges
des Besitzes auf den Erwerber.
Wer in gutem Glauben eine bewegliche Sache zu Eigentum (bertragen
erhdilt, wird, auch wenn der Verciusserer zur Eigentumstbertragung nicht
befugt ist, deren Eigenttimer, sobald er nach den Besitzesregeln im
Besitze der Sache geschtitzt ist.” (Deutsch)
“La mise en possession est nécessaire pour le transfert de la
proprieté mobiliere.
Celui qui, étant de bonne foi, est mis a titre de proprietaire en
possession d’un meuble en acquiert la propriété, méme si 'auteur du
transfert n’avait pas qualité pour 'opérer; la propriété lui est acquise

des qu’il est protégé selon les regles de la possession.” (francais)

s
a ayu a 1

46 a yd‘ a g a Id v
ﬂi?ﬂﬁ%l@ﬁlﬂlﬂﬁ/] ARRFANA USNA, Uszmaﬂgwmamma : AN U LAY A Ny

Puraulavnausenns,” sanstadians, avun 3, UN 16, 1.83-99 (Aueney 2529).
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“Per la trasmissione della proprieta mobiliare e necessario il
trasferimento del possesso all’acquirente.

Chi riceve in buona fede una cosa mobile in proprieta ne diventa
proprietario anche se ['alienante non aveva diritto di trasmettere la
proprieta, purché il possesso della cosa sia garantito all’acquirente
secondo le regole del possesso.” (italiano)
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usautiy flFEnRnynaamaUsznangrneurislsarausiotdla i3l Usngenalseang
nVIRNBUNSAUL USs 3 38n3eng q Tunisldundanssudns Farmuaibesiu (Disposicion
preliminar) 11951 609 255A#83 FaTaeiAdn
“La propiedad y los demds derechos sobre los bienes se adquieren
y transmiten por la ley, por donacion, por sucesion testada e intestada,
y por consecuencia de ciertos contratos mediante la tradicion.”
i “nysudvsuazanisu 9 mmsndaudenlivuazloululnesa
wrtsnguse TnemsTy Taemsdusisanlsiinmedaeimionssumsedlefamy saniilnenauisdae
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*Codigo Civil de Espafia. Articulo 1463.

% asarte Alvarez, Carlos, Principios de Derecho civil, Propiedad y derechos reales

de goce, 10? edicion, 7 Tomos (Madrid : Marcial Pons, 2010), Tomo IV : pags.30-31.
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Dfnans, atudi 4, UN 9, 14.120-122 (2520); vel. Tanaka, Norio, “Zur Diskussion um den

Doppelverkauf in Japan,” Rezeption europdischer Rechte in Ostasien, Herausgegeben von

Shin, Yu-Cheol, Schriften der europdischen Rechtswissenschaften Band 3 (Seoul : Bobmunsa,
2013), S.124-127.

58z, iy [4cn 0 2 ], “msfungranealisluiainasfunnluussmadiu -
AnwUSeuisununsalvesusemaing,” GnendnusurmTudn anedifans uiningnay
5I5UAERNS, 2530), W.67-68; see Pongsapan, Munin, “The Tracing of JE de Becker’s Annotated
Civil Code of Japan and Examining of Phraya Manwaratséwi’s Perception of the Reception

of German Law in Japan,” lu A3@ A3 “wiu” dUanamaansy, (NSammamvnuas : Anzdamans

MVENNEEIIUFERS, 2561), W.175-182; Tamura, Shiori, “The Thai Civil Law on non-performance

in a comparative, structural view — from the Past into its Future,” Thammasat Law Journal,

Number 4, Volume 42, pp.897-925 (December 2013).
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>*Becker, Joseph Emest de, The Principles and Practice of the Civil Code of Japan,

(London : Butterworth, 1921), pp.142-143; vgl. Tanaka, Norio, supra note 51, S.123-124.
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61Wang, Chung Hui, “Domicil : A Study in Comparative Law,” (Doctor of Civil Law,
The Faculty of the Yale Law School, 1905).

52Wang, Chung Hui, The German Civil Code, (London : Stevens and Sons, 1907).

62See Spiermann, Ole, “Judge Wang Chung-hui at the Permanent Court of Interational

Justice,” Chinese Journal of International Law, Number 1, Volume 5, pp.115-128 (2006).

54Vgl. Hsia, Ching-Lin et al, The Civil Code of the Republic of China, (Shanghai : Kelly

& Walsh, 1930), p.xii; Tian, Shiyong, “Europaisches Recht als Wissensquelle des chinesischen

Zivilrechts,” Rezeption europdischer Rechte in Ostasien, Herausgegeben von Shin, Yu-Cheol,

Schriften der Rechtswissenschaften Band 3 (Seoul : Bobmunsa, 2013), S.187.
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finstrssvilasuiuomudiuiinnastuly viesunsetsunnguamsnisudulumudeuls
Tumslfaindansadvi @ eils mafivssnangrneuridusinadiusswindendnialuuenoenidu
Snusswildlagionya uaziimsuimenussnideniuazusswihenindeonantu wui
FaflldTlassasafisiumuszanangrneurSasaudegidla Seluniniu Uszsananguang
wislusanadsduntnya@dnsedngsy (negocio juridico) Ssaenndasiulszanangne
wiawesiu niussananguuneunalusainalladygRunmieseidnivesdinssulidgy

Msingeudssaiangranenrawasmdsdvadineusiagnla

>Fiiller, Jens Thomas, Eigenstandiges Sachenrecht?, (Ttbingen : Mohr Siebeck,
2006), S.12.

"®Peres, Tatiana Bonatti, Opcao de compra, 2.2 edicdo (Parana : Thoth, 2019), p.16.

""Codigo Civil portugués. Artigo 1251.° (Nocao)
"8Codigo Civil portugués. Artigo 409.° (Reserva da propriedade)
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3.3.7 Usga2anuanaunaisasuaun

Usvananguaneuwvisusasiaus (Nieuw Burgerlik Wetboek) @aUsye]s

g7

(%
LYY 1

shenwdnd Sualdtafuduiun 1 unsiau e 1992 Wuduly drndszanangruneuis
atuifufignenidnlufifie Ussinanganeursiisesuaust ae. 1838 (Het Nederlandsch Burgerlik
Wetboek) il Uszananguuneunsuseswausadutagiuuidassadeeendu 10 ussn
farieluil

(1) UsIn 1 yARAKAYATEUATI (Boek 1 Personen- en familierecht)

(2) ussn 2 URAyAAA (Boek 2 Rechtspersonen)

(3) UsIN 3 VNGAUMATILU (Boek 3 Vermogensrecht in het algemeen)

(4) ussn 4 usAn (Boek 4 Erfrecht)

(5) USIW 5 NSNeaANS (Boek 5 Zakelijke rechten)

(6) USIN 6 MiIMATTAW (Boek 6 Algemeen gedeelte van het verbintenissenrecht)

(7) usn 7 nwedya (Boek 7 Bijzondere overeenkomsten)

(8) UIIN 7A LaﬂLWﬂﬁiyiyﬁﬂﬁﬂGiaLﬁaﬂ (Boek 7A Bijzondere overeenkomsten;

vervolg)
(9) U3IW 8 NM3TUTUMALITNIUUES (Boek 8 Verkeersmiddelen en vervoer)
(10) ussW 10 Ve sEinaUsEmALNUNARYARS (Boek 10 Internationaal
privaatrecht)

afls luduvesussn 9 nsweaumatann Boek 9 Intellectuele eigendom)
LLm'Lﬁuﬁ?wiamiﬁgﬂﬁ’aujzﬁaLﬁuﬂgwmaﬁﬂaﬁ’wﬁaLwﬂsmmﬂaaﬂhl

Tun1snradissussanangrneuiaagrndsdvadlne ussw 1 vdnvhld
(atfu w.a. 2535) Idfimaiiendsznangmansuiausesuausd vsdwludeafetugiond
wilfifudeyauszneunisfinnsan asiu Ssnamiléd Usssnangransunausesuaudfiduiisan
astinnguanglyeusdnlurnmiuusndusiinaussmaliUssnanguneuausesuaus
et vanmsldanGenssuavisludarSumsndlaedagUunngeussnangysneunsuseSuaud
UsTH 3 MiNGAuNATalU dnvas 4 milﬁmuazmingtﬁaﬂiim?m'é (Titel 4 Verkrijging en verlies

wa |1

van goederen) vin 1 uniimeanaly (Afdeling 1 Algemene bepalingen) 11mi51 80 Feiye]Aan
“... 3. Men verkrijgt coederen onder bijizondere titel door overdracht, . . .”
= 1 « a S v & } % I3 G » [y
fewnn “ .. 3. nssuanslunsndenalaaniuslnemslou . . .7 neusiuuseana

nvanguvisusesuaus ussn 3 nindaunanill dnva 4 msliuuazmsgedenssuans

WU 2 N15lOUNTINANSIaYNTaazENEOUT A (Afdeling 2 Overdracht van goederen en

afstand van beperkte rechten) 11951 83 atayeAdn
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“1. Eigendom, . . . zijn overdraagbaar, tenzij de wet of de aard

van het recht zich tegen een overdracht verzet. . ..”
firnadn “1. nssudvd . . . evslouliuniuld Buuaezgndiinlaengmie
u3elneanmmaesdnsiiudlilou . . . adiuldi undydRuwisssnanqmneuisusesuaud
UTTN 3 11991 80 Uazanne1 83 T1esiu uandliisiufsdornuAnmenguanediiviualiin nsldan
FanssudvdlunindenalfudnensiiglounseyhmsleunssudvslugsFulou dwisnslen

va o

Fenssudndlundndlneday i Gulunuunduaidaly fe UszanangineunauLsasaun
UTIN 3 11957 84 FadayelAdn
“1. Voor overdracht van een goed wordt vereist een levering
krachtens geldige titel, verricht door hem die bevoegd is over het
goed te beschikken. . ..”
fiewin “1. mslounswevniudodinisamevnudfnssunenaiugniy
wamysaluaslneyanagdanslunisdmmhensngiu .. 7 v Moezdeslumssuiiunig

[y

1 v Y & 1 a v 1 s 3
ﬁﬁﬂ@UWi‘WEJ’eJULU‘L!’JWOLLMQﬂWiIE]uﬂiiﬂJﬁ‘Vlﬁi‘MLUu1U@WNU35N’Jﬁﬂ{]M3ﬂHLLWﬂL‘LlLﬁ@ﬁLLﬁ‘lJ\'ﬂ UTIN 3

9

Y wa

119151 90 FedyalA
“1. De levering vereist voor de overdracht van roerende zaken,
niet-registergoederen, die in de macht van de vervreemder zijn,
geschiedt door aan de verkrijger het bezit der zaak te verschaffen.
2. Blijft de zaak na de levering in handen van de vervreemder,
dan werkt de levering tegenover een derde die een ouder recht op
de zaak heeft, eerst vanaf het tijdstip dat de zaak in handen van
de verkrijger is gekomen, tenzij de oudere gerechtigde met vervreemding
heeft ingestemd.”
fiennuin “1. msdawevsududuunnisloudomsumsweitlodomnsunsne
widmiery Ingoginelinismavnuveslouiiu geuininadusienislounisaseunseansng
Aanaraludesulon
2. mssaevlunsalimsnddsnseglumsasaunsesm i iusdes]Touiy
goalsinssmunsuiiousioypaamenengiavsaniTumweiiu summsndasldoglunsnseunses
siiiuaSessulou uusyaaamenengiansaniiladusestiinslousmiensneiiues
A Uﬂﬂgﬁmﬁﬂﬂfj'151”;sJﬂﬁiﬁms?i'amimﬁwéiué’wﬁm%’wa‘lmé’ﬁgﬁg’]

FaUsNOMUUNUYRUAIUITUIRNOVUSUNBLTDTHAUA UTIN 3 10157 84 (1) Uazns) 90
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wandliiiug Uszananguuneunsiusasiaunuiaenifduiusmmmiuas DRduiusinamsng
99n91nAU (scheidingsprincipe)”” dudumsuiaeniiinssuseniduiifinssunoauyniusagy
nsnentllannils (obligatoire overeenkomst) waztAnssuUasuLUaEVEALIUNSlOUNIIUENG

dnlanmnily (goederenrechtelijke overeenkomst) A38LYAH USEUIANYMUNEUNIALUTDSHAUA

9

' [
v aay =]

Jallamuualrdinislaundanssuandludamnsunswdviuandygyimamiiin ddunudssua
1 qIJ 1 1 1 a A‘ (v a [ & v Yo @ 1 d'
nguuewielTuaawsag1sla ninssudnsludmsunindaslouldaiSulaundeliodlou
Ipdaeudwnsunindiuliungsulou vslansevinmsduleminawiiunisdseuniysulauw
Falaeusninssudvisasleuldiedweulneiiyaduazanwnungmnels (everingstitel) wenanil
‘UsgmaﬂgwmquLuLﬁaiLauﬁé’awmﬂﬂﬁﬁmav‘hé’zyzmm’gumﬂauﬂiimﬁw%auﬂ’i’1@J'é’zyim
a P o 9 ° aa Y o A 1 P a £
dndhenildlugiuggnuilagldnseyinismuniinsanasiufediuleulunislaundanssuans
Tumsngtu® aziulaan wivssananguneunausesiaus biflussnindendnialuuenosnin
Wuenmeafany weluaIuueauIINIIenenikazussnIsensnglatnisuuaenaanainiu

g
v @A A 90 v wa v

wazndnfynae duntganilinmemslnundanssudn ludansunindlnedyaniemsdasu

o
[

el {5ulownudeyameliindanssudvs udarsamsnd Aemsieliiwwesd yaymmitlfiauy sol

neUsfivdmnsuvingsuiuinguisdyandassgnaweuludusulounsetinisnseyhnsauls

d‘d 1 Y 1 v | Yo a ¥
Vlllr}\l’ﬁL‘Vl’]ﬂUﬂ’]iﬁQQJQUSLMLLﬂ%IiUI@uaﬂ@]’JEJ

3.3.8 Uszanan)uunegunsusda

va ¥

Ustnangysneuyisusda (Codigo Civil Brasileiro) st ayejAsamerlusaina
UssmeldisleTudl 10 unsem A, 2002 wasimusliiinaldSsfudausTud 11 unsiea e, 2003
Jusuld IﬂaﬂﬁzmaﬂgwmaLmqmw%aaﬁ’uﬁﬁﬁwmuﬂgﬁu 2,046 151 wseenidiu 2 nm Sl
(1) npThly (Parte Geral)
(1.1) vssw 1 ymaAa (Livro | Das Pessoas)
(1.2) USIW 2 NSWIAU (Livro Il Dos Bens)
(1.3) Ussn 3 miﬂizﬁwamma (Livro Ill Dos Fatos Juridicos)
(2) mAanwg (Parte Especial)

(2.1) ussw 1 Wi (Livro | Do Direito das Obrigacoes)

"Erp, Sjef van and Akkermans, Bram, Cases, Materials and Text on Property Law,
(Oxford : Hart, 2012), pp.795-797.
®9Burgerlijk Wetboek. Artikelen 91 en 92 van Boek 3
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(2.2) UTIW 2 U™ (Livro Il Do Direito de Empresa)

(2.3) us3m 3 n5WE (Livro IIl Do Direito das Coisas)

(2.4) usIN 4 AFBUAT (Livro IV Do Direito de Familia)

(2.5) Usswn 5 wsan (Livro V Do Direito das Sucessoes)

(2.6) nmanun Jaduunuazunianiznia (Livro Complementar.

Das Disposicoes Finais e Transitérias)
WALANTUSANS158U3 U130 (Republica Federativa do Brasil) Fausiilonss

aNN30U3FUITA (Repliblica Velha) T uszanangyineumis aa. 1916 (Codigo Civil Brasileiro de 1916)
feenitelain Wudewssmadeluivousnlidldnwlusmnadunmunems fall Uszana
nnvNeurisUTa A.A. 1916 TIBviBwareUszanangsnBuriaasndlvdvedlne Tasiamzet s
Ur 1 9idniinl oy wel. 2468) Tudugiidninmesiasnems (fundonério publico) UvAlAEvidwy;
woansnIuusla (coisas divisiveis) Unitasizsdnyivesnsnguuslils (coisas indivisiveis)
UMIATIZRANIT0I SN UanWIlYY (coisas fora do comércio) UmitAsizRAwNuaIlAnTTy
(negbdio juridicolt! nadeaasansile (omissao dolosa) M3YLY (coacao) UarUNATIEVA N
aaitauly (condicao) vi%aLLﬁﬂixﬁﬂwﬁ’agcﬁ’aLwiﬂilizmaﬂgwmaLLW&LLazwwﬂ%émaﬂm

%2 \Juendi

UTIN 6 d’]ﬁwﬂifﬁﬁiﬁﬁa’hL*‘ﬂu;ﬁﬁué’umu (se equiparam os legitimados

wazReIfUAUUTENIANYMIE WY amIangUsEma Useuiangmung
uwisusdafinsdygRunngrunemliiisenslidundanssuansludmntuninslnedygn
o] Unngunlyaifegluniawine ussw 3 ning dnvas 3 n333@VI5 (Titulo Il Da Propriedade)
e 3 msliindenssudvdludsamsng (Capitulo Il Da Aquisicio da Propriedade Movel)

wa |1

@il 4 nsdaau (Secao IV Da Tradicio) 1nsn 1267 Setayalidn

“A propriedade das coisas ndo se transfere pelos negocios juridicos

antes da tradicdo.

SlyrinUssanangrineuwnsur@aatulagiulifiviiessidmivesdifingsuusiog 1l
“gaiRenmIlaLg A NMINEINUANUINEUBN BUMMLUSYUIANVIINELYIS

WarINYEURIlNng 1N 1627 9 YR wawevie LasUsenau vagde, e yingAinine

“e

ma{jmﬁ 446/2493 (A.) W.452-460; waes F¥eite 535UUTERYS, “‘NMsTusesyns’ Tunes 1627

faa o wva

Ussrangvaneunakas e : AnwmnelseiRemansvanngraneuasUseifmansandeye

niaudulinsziniellfeansiuseanisiduasnisianungvuiy,” GnendnusumUudie

AMTURANENS UNINLNDUTITUAIENT, 2535).
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Paragrafo unico. Subentende-se a tradicdo quando o transmitente
continua a possuir pelo constituto possessorio; quando cede ao
adquirente o direito a restituicdo da coisa, que se encontra em
poder de terceiro; ou quando o adquirente jd estd na posse da coisa,
por ocasido do negdcio juridico.”
finuin “nssudnslunsnelienaleululdlnedua feuivednsduey
mssweulngysergeratunsdigloudinasounsosmsndiogTug e

dasounsasuny vSallunsdinisloulsiungsuloudeansTunsSennsneay iilogarnnsneiy
ag/lupsounsesmasyanameen wiaunsaliifsuloulinseunsemsndagudlunawiidingsu”

eyl undeyelRursuszanangmneunsusdadsfuiuanannis

<

(%
< [ &

Tounganssuansludamnsunsnedlaeduadudulusmundnnisdausy Tlanmualvnssudns

A

v

ToulUiuiidyiineulszanang ineunINsirausiagdln SnNIUssIangmunewnausza
SedaualRs1uazidenisnsdseunsndiielounssudnslusnnsuieiiuildnae ag1slsna
Uszananguaneunsun@admualinssuavsdenleuluidedweumedinssuninaauyyal
gj ] a [ 14 a £ Adaa [
AIUNOUNY INF1ZazUY Nsdwaulionaviilinssudnsleululalunsdinifnssunnluluae
(N&o transfere a propriedade a tradicdo, quando tiver por titulo um negdcio juridico

)83

nulo.)® Wena1nd FINITHUILENUTTNINAIYNULALTUTININNINSNEDNINNAU DNV

HundyaAlusellifingsy 3919 UUTsLIaNgMUNSWN S AELAZ USERIaN e RNIBANE
galunintiu Ussananguunaunisus@aatuiuiinstygiiudnssnsuninssidnivasdfingsy
v & = i i a & & A

sulunilslunuvesUszananguunainawasnfivdveding 1131 149 MINUssanangmuneg
wnaastiukazUsvInang sk Uuilladaiuniwagidniveidfinssuusdesndla asiu
nMsNUssnANNEUN U all unngyinenaluinmemsliangnssudvis ludansumswed lned e

'
o w A

Jadudsfiumnavednlidedfydleiiouiisuiulssananguineunsuasnisgvesing

3.3.9 Draft Common Frame of Reference
Draft Common Frame of Reference (DCFR) \Juuwamnainsievanngmsng
Tunivglsy Wneiiingussasdielyiussmenne q Tuglsulivanngumunaunesiuiy Fendunis

379ln8) The Study Group on a European Civil Code Wag The Research Group on EC Private Law

#Codigo Civil Brasileiro. Artigo 1.268. § 2°
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[
Y

(Acquis Group) Faus A, 2003 Teid s1aduauysal (Outline Edition) ¥e4 Draft Common
Frame of Reference léUszneognadumsnmaiioTudl 1 unsiau a.a. 2009 Jautsesnidu
10 ussn fsioluil

(1) ussw 1 unmdinadaralu (Book | General provisions)

(2) usTw 2 Foyauasiiingsudu 9 Book Il Contracts and other juridical acts)

o
ad A

(3) ussn 3 wiluavavisTiiendes (Book Il Obligations and corresponding
rights)
(@) UTIN 4 enmAd N imﬁ’jqﬁw%uawﬁﬁdaé?a%umﬂmaﬁaﬂdn (Book IV
Specific contracts and the rights and obligations arising from them)
(5) UsSN 5 Famsnuuends (Book V Benevolent intervention in another’s
affairs)
(6) USIN 6 mm%’uﬁmﬁué’uﬁiﬂié’wﬂmaLﬁmﬁawuLﬁawwaﬁuLquﬂﬂaﬁu
(Book VI Non-contractual liability arising out of damage caused
to another)
(7) ussW 7 a1ndiAsla (Book VII Unjustified enrichment)
(8) usIn 8 mslduuaznsdeludanssudvsluning (Book VIl Acuisition
and loss of ownership of goods)
(9) Ussn 9 Avismsuseriurnudus wedudersunswe (Book IX Proprietary
security rights in movable assets)
(10) USSW 10 N5& (Book X Trusts)
wonani delafinnsdnvisisniteassanSune Draft Common Frame
of Reference $1u3u 6 1y ol Tudruvemdniiluidensidundinssudniludoniundng
Inedya1Usingmu Draft Common Frame of Reference Ussw 8 n1sbauuaznisidsly
Fanssuanslunind dnway 2 nsleunssuanssmeansviesiuraveslou (Chapter 2
Transfer of ownership based on the transferor’s right or authority) #u2a 1 79A1%UA
dmsunisleunaldmuani (Section 1 Requirements for transfer under this chapter)
11951 VIIL-2:101 31dnetermuadmiunisteunssudndinewslu (Requirements for

wa |1

the transfer of ownership in general) &UgeJ#7

“(1) The transfer of ownership of goods under this Chapter

requires that : . . .
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(e) there is an agreement as to the time ownership is to pass

and the conditions of this agreement are met, or, in the absence

such agreement, delivery or an equivalent to delivery. . . .”%

Aanudn “1) msleunssuanslunsweneglavuinidnimualy . . .
(e) InusnasnuneInuIaImnssuansivasuila waztulusiuiauly
lunrusnaeiy wielunsailiusingmaiusnasdina 1 desdnsaweunsednisnseyiaule

NKAYIAUNITANIEY . . .7 NEUSAULINGT VIIL-2:103 31978ANNANaSnUN e N unaNinsSuans

wa |1

Wasuile (Agreement as to the time ownership is to pass) ?dﬂﬂqummﬂ

o

“The point in time when ownership passes may be determined

by party agreement, . .. 7%

M “as gananiinTsuansvsagudeduonsgnmmunlagaaiunnadii

va o |

vouganyey . . .~ sdiuladn undygRdinardunishiemuddgunnsanasiuvesgdyan

o

Amvuelinisliindsnssudvdlud wrBamindlaedayamemsanasiuessdaaii el umd nialy

o

g UszanAdunstounssud@vdludarsumsndliusngin adayaanasiu

q

! @a [ A a
aUNlsNA ndeyey sl

Weatunmslounssudnsiidudsensle® wuil fedudesniiuin Adnandndendeazlan

Y
= a £ o a [ o v 1 & a aa Y r-:l' )
Fenysudnsludmnsunindlaedyasienisdwey ssludsingalladaaunantunsal

dwnsuning nsigailfeanuianuvesgdyyriuduuusssy launsafigalidasydng
ilindelaudeennivzgilalaediy agtu Weddyysndenisldsuneudinisaseunses

3 (%

<

WA DILERINISUANS 39811917 MNUMENNNSUUNSSUANTE aulaUA NTEUBURW LA LUNSEl

'
1o a

= t%4 [y < 1 = 87 % ) a v ¢ A 6 1 a L
e ag@ymlmmaanmﬂuamqau E’J‘LlL‘U‘Llﬂ’]ﬁLLﬁﬂﬂ@@ﬂL‘Uﬂ"di%ﬂﬂHLW@US%IEJGU‘uLmQﬂ’ﬁWE;{Qu

Tunmegusssu nedsiiuluwihsesueunngvisng DCFR Sdlmsiiauevanngvsngvaasdazusme

84Bar, Christian von et al,, Principles, Definitions and Model Rules of European

Private Law, Draft Common Frame of Reference (DCFR) Outline Edition (Munich : sellier.
european law publishers GmbH, 2009), p.425.
®lbid., p.426.

8See Bar, Christian von and Clive, Eric, Principles, Definitions and Model Rules

of European Private Law, Draft Commmon Frame of Reference (DCFR) Full Edition, 6 volumes

(New York : Oxford University Press, 2010), Volume V : pp.4378-4383.
¥ bid., Volume V : pp.4433-4434.
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v v
v AN

Tuvdglsu®® msruaifidelunssildelsn Wuusslonies wd dumsiannszuungune dvl law
seluluaunn® Faaziiulddn dsgloniiemahlulfilussdanufiiioosureundae
uwisUszinangrnewiatamad ety lniaandniae® egslsfin ssdrsiulddadias
Tuhanareuflsdinisussndliussnangrneunsuaendudensioufivn wazndminiy

AlsmansrathszunUygRuisUszsmnangmnsunwiaee ussn 3 Alinamunudineuniil

3310 Us217anuunguniuaznIaigganslauiun
Uszaanguanaunauasndiygensiaudun (Codigo Civil y Comercial de
la Nacion) Tysfidhonunau Ussmeldidetuil 7 ganau a.a. 2014 uaziwualiiinalivaiy
FousTuit 1 Gomen A, 2015 Wuduld Suwiedu 2,671 a5 wladuusazussw el
(1) @13unun (Titulo Preliminar)
(2) yssn 1 wdnirly (Libro Primero. Parte General)
(3) USIW 2 ANUENRWSTINeATaUAS] (Libro Segundo. Relaciones de Familia)
(4) UsSW 3 @NdL3un3a9 (Libro Tercero. Derechos Personales)
(5) USIW 4 NINWANS (Libro Cuarto. Derechos Reales)
(6) USTW 5 MIFUNDAFYSAIEWINUIAIINMIY (Libro Quinto. Transmision
de derechos por causa de muerte)
(7) ussW 6 unnguanevluinvhedvsiSendesagninedys (Libro Sexto.
Disposiciones comunes a los derechos personales y reales)
uiiulean Uszananguuneunskasrndydansiauiuvadutagiulavyas
usswishendniluuenssnududnussimildesenng Snfalinisuteuenusswingaemi
LagusTWIeningeananiu ails uiiAnas13aizeflaufun (Repblica Argentina)
ﬁﬂizmaﬂgwmaLLWam%muﬁm (Codigo Civil de la RepUblica Argentina) 311U 4,051 110197
Fausznaldidotul 29 fuenou a.a. 1869 uasivualiiinalddeiusuaiuil 1 unsrau

A.f. 1871 unseidlagnenidniuillednslddedudszaiangruneunsuasnidivdo1siauiun

®bid., Volume V : pp.4437-4459.

8See Dalhuisen, Jan Hendrik, Dalhuisen on Transnational Comparative, Commercial,

Financial and Trade Law, Contract and Movable Property Law, 5t edition, 3 volumes

(Oxford : Hart, 2013), Volume Il : pp.341-348.

*Ancel, Francois et Fauvarque-Cosson, Bénédicté, supra note 17, pp.106-107.
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avulagUu il UszananguneuniverfiufuiaduifudiininadeUssananguous
uazmdlvdvasine Tnsiawizesneds ussw 1 vdnTlu @Tu A, 2468) WU UrAiATIEsidNY
YoadavBuning (cosas muebles) uaziddayiian Ao unitesesidmivesiiAngsu (acto juridico)
Fafmaen (plagiarise) MNAUaUsTINAN MINEWise SRRt uWSInguIUAHeA’!

yenNil UsginanguuneunakasnfisgensauiuiinstyagRunngvang
Mluindhensldudanssuans ludommsunsndlnedma v USINOAUUTIN 4 NSNEENT
Snwas 1 unidaaSavialy (Titulo | Disposiciones generales) iaan 2 Msldan nsauvien nsauly
warn15UsAUlY (Capitulo 2 Adquisicion, transmision, extincion y oponibilidad) 11951 1892
eelduiusmaiuasdRduiusmmsndfifiome (Titulo y modos suficientes) 235AnTS
fnssrany JedoyalAd

“La adquisicion derivada por actos entre vivos de un derecho
real requiere la concurrencia de titulo y modo suficientes.

Se entiende por titulo suficiente el acto juridico revestido de las
formas establecidas por la ley, que tiene por finalidad transmitir
o constituir el derecho real.

La tradlicion posesoria es modo suficiente para transmitir o constituir
derechos reales que se ejercen por la posesion. No es necesaria, cuando
la cosa es tenida a nombre del propietario, y éste por un acto juridico
pasa el dominio de ella al que la poseia a su nombre, o cuando el
que la poseia a nombre del propietario, principia a poseerla a nombre
de otro. Tampoco es necesaria cuando el poseedor la transfiere a otro

reservandose la tenencia y constituyéndose en poseedor a nombre

del adquirente.”
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ngranewiskaziairdorfauiuatudagiunduiinsdyafunieseidnyivesdingsy
sinanuatuLAn Codigo Civil y Comercial de la Nacion. Articulo 259. Acto juridico. “El acto
Jjuridico es el acto voluntario licito que tiene por fin inmediato la adquisicion, modificacion

b4

o extincion de relaciones o situaciones juridicas.” niminnganelvefeutazaeNvETU3
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