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Criminal investigation under the Criminal Procedure Code is a process of
investigation that includes the process of gathering evidence of the inquiry officials
and the use of criminal enforcement measures such as the issuance of subpoenas,
arrest warrants and search warrants, etc. This is to enable the state to know the facts
in proving the offense or innocence of the accused. And if the offender is found, there
will be steps and procedures in bringing the offender to sue for punishment. This can
be seen that criminal investigations are critical in maintaining order and social peace
to make a society free from crimes or to minimize the number of crimes. In addition,
the Criminal Procedure Code also specifies the authorization and duties of inquiry
officers in a criminal investigation, such as determining the investigative jurisdiction of
inquiry officers, requiring the inquiry official to report the allegation that the accused
commits the offense and informing the accusation or any other rights of criminal
proceedings to the accused. Besides, prohibitions for inquiry officers in conducting
investigations must be specified, for example, prohibiting officers from giving a promise,
threatening, deceiving, torturing and using force or doing any wrongful act in order to
encourage the accused to testify on the matter to be investigated. If the inquiry official
violates his authority or violates the prohibitions as specified by the Criminal Procedure

Code, it will result in the unlawful investigation. Whereas, according to the system of
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Criminal Procedure Laws of Thailand, a criminal investigation is linked to the
prosecution authority of the prosecutor as can be seen from the Criminal Procedure
Code, Section 120 which states that "Filing any lawsuit by the prosecutor in court
without prior investigation of the offense is prohibited". And the Supreme Court
interprets that the term "prior investigation of the offense" must also be "a lawful
investigation". Therefore, if any case, even if it has been investigated before but such
investigation is unlawful, this will result in two legal consequences, namely

In the first case, the Supreme Court considers that the case has not been
investigated before. The prosecutor, therefore, has no authority to sue the accused in
court under the Criminal Procedure Code, Section 120.

In the second case, the Supreme Court considers that the case has been
investigated before, the prosecutor, therefore, has the authority to sue the accused in
court under the Criminal Procedure Code, Section 120. However, the court will not
listen to only the evidence obtained from an illegal investigation.

From the study of the Supreme Court's consideration regarding unlawful
investigations and legal consequences of an unlawful investigation, it does not appear
that the Supreme Court has given legal reasons in the decision to determine that what
criteria used by the Supreme Court in determining whether an unlawful investigation
of any case, has a legal effect in making the investigation void as if such a case had
not been investigated before. And the prosecutor, therefore, has no authority to sue.
And in any case, where the investigation is unlawful, it does not completely make the
investigation void and the prosecutor still has the authority to sue. Such a case, the
court will not listen to the evidence obtained from illegal investigations only. If the
Supreme Court rules that the investigation is unlawful to the extent that all
investigations are all completely void and the prosecutor has no authority to sue, the
court thus dismisses the prosecution and release the defendant although such criminal
investigation flaws may not affect the content or facts used to prove the offense or
innocence of the defendant. If the defendant is the true culprit, this implies that the
law cannot prevent and suppress the crime. Or if considering the other aspect, since

the Supreme Court considers that the prosecutor has the authority to sue the accused
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in court even though the investigation is unlawful. But in the case of such unlawful
investigation affects the rights in the life, body, mind, or the right to fight a lawsuit of
the defendant and later the court examines witnesses and it is believed that the
defendant is a true offender and the court sentences the defendant. This is therefore
considered to be a violation of human rights in the process of justice to the defendant
and will very much result in fairness to the defendant. Such the case is therefore a
problem that needs to be studied to find the principles and reasoning used to
diagnose the legal results of an unlawful investigation to be more appropriate.

Once the whole criminal procedure code has been studied, the researcher
reveals that there are principles behind which are the critical parts of criminal
proceedings in accordance with the Criminal Procedure Code as follows:

1. Crime Control Model, which focuses on the decisiveness and speed in
punishing the offenders so that the state can control, suppress, and prevent crime
more efficiently.

2. Due Process Model, which is a principle that primarily focuses on
protecting the rights and liberties of the people in the judicial process, to prevent
people from being violated the rights and freedoms from the abuse of state authority
by the officials, such as the assumption that all persons are innocent (presumption of
innocence) or principle of no guilt, no penalty if there is no law (nullum crimen, nulla
poena sine praevia lege poenali), etc.

The researcher suggests that both the Crime Control Model and the Due
Process Model should be used together as a basis for balanced consideration in the
investigation of the legal consequences of an unlawful investigation as follows

In the case of an unlawful investigation of an inquiry official is a small
defect that does not affect the right in fighting a lawsuit of the accused or the
defendant, the principle of Crime Control Model must be primarily considered and
the Due Process Model must be considered as secondary. That is, the case must be
considered that the prosecutor has the authority to sue the accused in court under
Section 120 of the Criminal Procedure Code, but the court has the authority not to

listen to the evidence obtained from the unlawful investigations of the inquiry officials.
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Or if it is a defect that does not affect the process of prosecution and the facts in the
case, the court may listen to the evidence.

In the case of an unlawful investigation of an inquiry official is a serious
defect that affects the right to fight the lawsuit of the accused or defendant so that
the accused or defendant is not fully treated in the proceedings, the Due Process
Model must be considered as the primary and Crime Control Model as the secondary.
That is, that the prosecutor has no authority to sue the accused in court under the

Criminal Procedure Code, Section 120.

Keywords: criminal investigation, prosecutor's authority, hearing of evidence in courts
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admission of the evidence would have such and adverse effect on the fairness of the
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¥ Section 76. Confessions

(1) In any proceedings a confession made by an accusedon may be given in
evidence against him in so far as it is relevant to any matter in issue in the proceedings
and is not excluded by the court in pursuance of this section.

(2) If, in any proceedings where the prosecution proposes to give in evidence a
confession made by an accused person, it is represented to the court that the
confession was or may have been obtained

(a) by oppression of the person who made it ; or ...
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AaziulaanundrygiAvues The Police and Criminal Evidence Act 1984 3nais1 76 (4) (a) wag

(O i

...The court shall not allow the confession to be given in evidence against him
except in so far as the prosecution proves to the court beyond reasonable doubt that
the confession (notwithstanding that it may be true) was not obtained as aforesaid

(8) In this section “ oppression” includes torture, inhuman or degrading
treatment, and the use or threat of violence (whether or not amounting to torture)

% Section 76. Confessions

(4) The fact that a confession is wholly or party excluded in pursuance of this

section shall not affect the admissibility in evidence
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(a) of any facts discovered as a result of the confession; or
(b) where the confession is relevant as showing that the accused speaks,
writes or expresses himself in a particular way, of so much of the confession as is necessary

to show that he does so.

v
¢ o A

*lanas $auins, A1eSulengmingdnyugneIu, NUHATIA 5 (NTANNUTIUAT :

Y 6 a

ANUNNUALRUTTNINNT, 2544), U. 187

>2 Craig M. Bladley, supra note 45, p.386
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“U1NT1 13622 Vi

% bid. p. 47.

?! Craig M. Bladley, supra note 45, p. 1042 - 1043.

?2 Section 136a.

(1) The accused’s freedom to make up his mind and to manifest his will shall not
be impaired by ill - treatment, induced fatigue, physical interference, administration of
drugs, torment, deception or hypnosis. Coercion may be used only as far as this is
permitted by criminal procedure law. Threatening the accused with measures not
permitted under itd provisions or holding out the prospect of an adventage not
envisaged by statute shall be prohibited.

(2) Measures which impair the accused’ s memory or his ability to understand

shall not be permitted.
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(3) The prohibition under subsection (1) and (2) shall apply irrespective of the
accused’s consent. Statements which were obtained in breach of this prohibition shall
not be used, even if the accused agrees to their use.

)

Harvard Law Review

% Craig M. Bradley, “The Exclusionary Rule in Germany,’
(1983) : 1050.
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