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ABSTRACT

The transformation of a contemporary society into an aged one across
the planet brings particular attention to policy-makers, law drafters and the academia.
In Thailand, statistics published in the Annual Judicial Report by the Office of
the Judiciary demonstrate that the increasing number of defendants above the age of
60 has occurred since 2014 (B.E. 2557). lts figures showed that more than 25,000
defendants were the aged. In certain years, the number moved up further beyond
30,000. The implication of these soaring numbers of the grey-haired population should
therefore be under the spotlight not only because of their health-related problems
such as heart disease and diabetes, but also mental disorders they come to confront
during long and complex criminal prosecution process.

The objectives of this thesis are to examine a problem related to legal
measures to protect the rights of aging offenders and the accused in criminal
prosecution in certain foreign laws i.e. the United States, Australia, Germany and Japan.
The result of this analysis reveals that neither legal substance nor procedure in these
foreign laws being precisely enacted for the aged. However, considering that
the elderly are a part of the vulnerable; there are certain laws and regulations

applicable to this group that are valid and relevant to the elderly convicted alike.
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Hence, the analysis mainly emphasizes on the issues of competency to stand trial of
the aged, a criminal diversion and trial in court, the right to counselling, and sentencing
and punishment.

With regard to competency to stand trial, there is certain assessment of
the abilities required of the accused and defendants in foreign laws. The accused or
defendant is able to understand the nature and consequences of the proceedings
against him or to assist his legal advisor or lawyer properly for his defense. Considering
a criminal diversion as an alternative prosecution in case of an elderly offender,
some foregn laws aims at rehabiliting an elderly convict who meets certain conditions.
In addition, public prosecutors can use their discretion to defer the prosecution.
The right to counselling is also another prominent feature in criminal procedure.
The result of this study shows that every country stipulates these rights alike but with
different certain conditions. On the one hand, the US laws grant the right to
the convicted with mental illness. On the other hand, German laws provide counselling
services only to those with hearing or speech impairment. Unlike Japan, the scope of
the rights covers any cases of defendants aged over 70 years old and those who have
hearing or speech impairment, as well as those of insanity according to the court’s
view. The last part of the analysis concerns sentencing and punishment. A person
is not criminally responsible for an offence if, at the time of carrying out the conduct
constituting the offence, that person suffers from a mental impairment or if
the offender commits a crime by an act of insanity. These particular conditions deem
an innocent or extenuating circumstance.

Although Thailand does not have any specific laws or regulations on
the prosecution of the elderly, it still has laws applicable for the vulnerable or
mentally ill persons, including those who are insane and unable to defend their cases.
Such provisions are precisely stipulated in Articles 13 and 14 of the Criminal Procedure
Code and in Articles 35 to 39 of the Mental Health Act B.E. 2551 (2008). Consequently,
as far as the social context changes, legal measures regarding the elderly’s competency
to defend cases, for example the right to counselling, criminal diversion, and

the extenuating circumstances, should thoughtfully be deliberated, There are;
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however, laws related to the vulnerable that can be applied to this group of the

convicted, and can undoubtedly be practicable to the Thai justice.

Keywords: Legal measures, Elderly accused, Elderly defendant, Criminal prosecution
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Ref. code: 25636201031645JPN



14

atunwlndineaniu w.e. 2554 aumaeuedd1dn “vs1” Ao wAmeeiy $13angainsy’

q q

WgUNNgUsTa iy Juawelildri “dauaieny” wevuneds “depuniasieaiengs
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UsziiuitdAglunis@nefeniugateny fie nsimuneneisusiu

]

o 1 « 9 = a 1 < 1 .
YBIA1IN “ge01y” Fensaziansanityanalnaziduggeeny (elderly or senior or older

]

citizen) T TuwsazUszmadiinasflunisiuaiinaneaiu YNNG IMTITUNIVINT
fidnwnAeIfuggaong (Gerontologists) $1uunengainaImuuifiu (chronological)
A11@11158 (functional) UNUIMNI9FeIAL (social roles) WAZINYNNDIVDIUAALYAAD
(subjective age) uarlfudrinslinsiogimunliggengfe yanaiifony 65 Taulu wie

85 Vuuly wszymrafiony 85 U 9139¢iin19vi1uvessnanieiininuanaey 65 U°

1 k% o

Fansfimuadeudidn “Jaeney” Sinaduyunefiuandeiu s0eMans19158 as.sAsung

]

ns8 iauiudn nsnagfinnsaninyaralmdudgeens Ra1swanuan 3 Usens fie

nsidudgengniedinet engvnediay wazeremuufiv wwiRedetuddn “dgeeny”

NNANMITNRELATIANULENNDENISINMELarTnla FepdsiaginneulasuaTannig

9

2 ,° v v a “ LY v a » A ¥ A
FUNNUNYUUNALENT, ~ WIUTUNTH RUUINYUUNALTDIU W.A. 25547 dUAULND

Sufi 31 furAu 2563, 970 https://dictionary.orst.go.th/

* Yalund Yszamna, anunisalfasenylue e, 2561, (uasUgs : wWiumes,
2562), u.11.

* weanIne (Gerontology) A %wﬁﬁﬂmLﬁ'mﬁmdgmaa%ﬁmﬁmw walugy
Hepu Saussau 39Ane1 Useu dniiduauasusustuinsmaniigeong fadiuuiiios
Anwdumssnmguadasonitu uineinishdeaegdudiinsfnwuasyfoalunn
wipmasdinvesasts MakuTiine) werwtamans n1suwng o1y ine iuansay
dapn n1sUntan1esanienasinla 393ne 3013y d9ANINY LATYFAIENS N15LTBY
anrtlmenssu nimans ndunssy asnsniau egende uazanyweive

> Anita N. Blowers, “Elders and the criminal justice system,” Journal of Crime

and Justice, 38, pp.1-8 (January 2015).
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Y
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tfu Fazdsuutadlumuiduduresdasdinauluudasdiste Wunszuunisdanis
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© sezums in3d, “faeeny. apmeaiuansng,” Tu anunduifgenglussmesiiunnes,
duduileTuil 22 nuaug 2563, 70 https:/thaitgri.org/?2p=37253

" International Committee of the Red Cross, “Ageing and imprisonment,”
Workshop on ageing and imprisonment: identifying and meeting the needs of older

prisoners, Summary Report, (June 2018), pp.6-7.
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U19u3deiinuney 50 Youly vnenuidedinuei 60 U w3e 65 Yuly Tuvae?

¥ se5uns insduazany, slwirllnivedoudgees: Yunaugadning1dnuuas

AUNIN, (NFENNUMIUAT : 15aNUNRBUNAT, 2556), 14.209.

? Hajime Orimo and others, “ Reviewing the definition of elderly,” Geriatr
Gerontol Int, 149, p.149, 157 (February 2006).

19 Yap Mui Teng and Chua Chun Ser, “Redefining Ageing,” IPS Update, 1, pp.1-
3 (August 2012).

1 United Nations, Department of Economic and Social Affairs, Population
Division, “ World Population Ageing 2019,” Retrieved on February 22, 2021, from
https://bit.ly/39iYnGd

'2 OECD, “Elderly population (indicator),” Retrieved on March 22, 2020, from

https://data. oecd.org/pop/elderly-population.htm
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13 peter C. Kratcoski and Edelbacher Maximilian, “Trends in the Criminality and

Victimization of the Elderly,” Federal Probation, 58, 80, p.58 (2016).
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AuunogigsenySuduiiogldiuaiannisiiony 60 U drungmanesiviias (The National

Institute of Corrections) MvuABNYLgIRY Bududt 50 Fyuly® wazluuseuanguanels
a [ <

#TUIAIUBIYIVDWATTANGA U1MTT WM 39.025 (a) (2) Avuafienudn Haeeng
(Elderly person) viuefia yanafiieny 65 YAulu® drunsensigisssy UsenagUu
Munlviggaeny (Elderly person) mangfsyanaiiileny 65 Yauly?!

[ (3 1 ¥

e Tudsziud1dn “daseny” mdugnsziinanuialuuiun

&

Y9I ML Fa1azilasAusznaunlanuanziotawansaInteumitgeigny

wa

W3 URYaRLet0Ny w.A. 2546

o

1 o 1 «.¥ ¥ 9 s a 1 < v 929
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8 g 1019 widleuudt, “nisAuasesfidemeiiluggsenglunisdiuaiengn,”
(menfinusuydndin Anslifans PanIalunInendy, 2559), 4.187.

' Kelly Porcella, “The past coming back to haunt them: the prosecution and
sentencing of once deadly but now elderly criminals,” St.John’s Law Review, 369, 81,

p.371 (2007).

% CODE OF CRIMINAL PROCEDURE (Texas) Art. 39.025. DEPOSITIONS OF
ELDERLY OR DISABLED PERSONS. (a) In this article:
(2) "Elderly person" means a person 65 years of age or older.
?! Stacey Steele, “Elderly Offenders in Japan and the saiban’in seido (Lay Judge
System): Reflections Through a Visit to the Tokyo District Court,” Japanese Studies,
223, 35, p.223 (2015).
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49015400 L812YU ARS8y Aufins wazdaaslania an19ATYQYAWKIYIR 1509
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u.9.
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AINUNNTBY (Impairment) nu1ede n1sAfiauAnunfins of
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AuUnRazyila

A211iN15 (Handicap) wuneds natdevdedaiduiuisuiivin
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2 nsufanstigaeny, “afnggienguesuszindlng u Yuil 31 Sunmaw 2563,” Fudu
dotudl 1 furew 2564, 910 http://www.dop.go.th/th/know/side/1/1/335

# WHO, Report of the WHO Expert Committee, Disability prevention and
rehabilitation, WHO Tech Rep Ser 1981, 668, 1-39 814fislu duna g1y, avn1ninves

WNANNS, WNAINTAUIYANT, FWIIAY 2530, W.1002.

Ref. code: 25636201031645JPN



20

1 IS

geongdivluginasinnzunnisanisinuinnieg Wulsanse

ey

9 >

=~ o A o %

ANNERUNANIeIIINMevsednlanTelinsagduifeiiuntiviselasadivesuyudluniu

o

&

T8 @TINEMTeTNL Fee1athungledninlunsruiunmsiansanafegla

2.1.1.2 MSUUINGUKEI"

ey

N13uUINaNLgI01 a1audslavatednuasiuagiuinugilyly

1 1 1 1 vV 1 Y 1 A o
ANTLLUY LYY ﬂ’ﬁLLUQ‘I“U’J\‘i@WEﬂJENE&Eﬁﬂ@?&!ﬂ?ﬂ’]’imwﬂaaﬂi@L‘U‘Ll 3 Y9 AD LAY (E]']EJ 60 — 69

v
W
uYy
B

Y

U) Jenana (1g 70 - 79 V) wazTedane (218 80 VAulY) nsuusmuaninsianie Juadeny

Jutanini15iUasunUaan19asszue9319n1e N15iIntnNveIs1anieanad dn1siiulie

—

Uoeu Wnwsninendesuuaisgeengeanidy 4 929 fe

(1) ¥asldrAoaun (The young - old) 81gUssunas 60 - 69 U
Huthsiifesszaufuanuasuulawesdisiidunnsingananedu 1wu nsinBomeny
neldanas msnnluvesiingain Aases Inemludaudunuiiudususoradesiefiadulis
dnfuyanafifimsfnmddnusui Sadrsmfansausing q medsauldvsaseunsauazuon
ATBUAT]

(2) ¥3aunyUrunans (The middle - aged old) 81gUsz U
70 - 79 ¥ WuthaiiauFuiviie Whswfnssuvesdsnutiesas

(3) 3941354 (The old - old) 1gUszaas 80 - 90 U AMaINTTH

'
v oA

lunsususiidnduasindensndu insizdwindeuiliminzandvsuauaigduildesd

e

v %4 1

Anuuduiiuntu Jaseefoinisanutismdenngauninnitfeiiium sudeufnds

ARRUINTY

(4) ¥39uA739 9 (The very old - old) a1guszunn 90 - 99 T §#
~ A = o Hao | P v ] A v oa B o X °
oy utsruiiiiiruudeutiedes WusseeAdniammsguan gasengludeiaisi
Aanssunlidasdinisuysdu arsindanssuezlsnauesdinnuaulatazdeinisyin iWusses

WAIAUGUEIU

? d51Af3 159UsITUNA, NITHYIVIARED1E : ATUNITALAFUNINAUAZFUAINTA,

(NJamuvIuAg : neemednded, 2563), 1.6,

Ref. code: 25636201031645JPN



21

The National Service Framework for Older People U5g L
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2.1.2.1 NBANNEW@IYNTINN (Biological theories of Aging)

nswdsunadtunszuiunisgeeny Wunisidsuudasiiuanig

PLYRRAIGER éhama{]a}%’aﬁmefi’mﬁuﬁaf]a%’amﬂuuazﬂa%’&Jmauaﬂ aealsAnny wiluel

Tuypraieaiu szuusng o lusnefddinmadasundadudasiiuanaeiy wazlifingud

Tanguinilsianusaesuisanuaseiglinsuiiu Judinguiidnldinunesuisanuaeigy
N9 fadl

= a .
(1) naugayyasdase (Free Radical Theory)

nguffledulgdn AugeenglinaInA1sazanalsninaIn

nswrangy by JWsiu wazarslulawse Ussneudunislasunisnsgduainanudou wag

v | Y a A a ! « a A P a [ a L3

uwazded nelifinansnisendt “euyadase (Free radical)” eyyadaszvinanglusiiu touley

waz DNA lagrdnluununlutanasdng o wiaill vilifAsanuiaunfvedssuuiugnssy

N3UYaLYasIsHaUNfNINYWEeY o Iwdmaliilioesivisidenatiufian 19839

LEOUINTUAALIANULABUYDISNNIENBUIY LR8N 1L 81 NAUNANUALLAL WAL AR

WINNUTIABY 9 V0931918 1 e Tunth Randliusaswesiuvasnidenladaiau

'
P

astaluiladu (Lipofuscin) LYundanavesnisininaiglodu
Lidusn Fadeinanslaluiladuiinadedesnanie yaaaladaslaluladuninlusranigayd
nsAsunasnuieiiiiu venainil nquinisavanvendeliluead (Waste Product
Accurnulation Theory) %3enguiinsazay (Accumulative Theory) ngufiiitiednanui
preifunamnanmsazaniiiudunsesowad Gefifio anslaluiladu uazanstasgnazan
mn%mﬁaﬁmqma%u waznud1d1uIuYes RNA (Ribonucleic acid) Tulgaduszamazanas
Judndrilagmseiumaiivveslaluiladu

(2) wqwﬁmﬂ%ammmm (Cross - Linking Theory)

yquiideianugiengdurannsiisuuasmosanslaiuns
(Cross — linking agent) Ai® Ap@aaILal (Collagen) Banafu (Elastin) LLazmsﬁagjmﬂiumaé
ilauio (Ground substance) mmﬁgqmiﬁag:mauam‘zjaé (Extracellular substance) Faidu
nauanslelusiuivszneululasisnswessninie asaauinaInnsiounuvnenigly

was Lleenguinduiileloneaanauiinisisuwdas Tdnvasuds unnuis gaydeaiiy

0 9979, W.25-32.

Ref. code: 25636201031645JPN



24

favieu Tnalirundosiilunaiedeulminisanas iansidesvese ety 1wy Amils
sifvaenidon Yo tla ndunile wasnsegn sauftaaudlugnmn
(3) wqwﬁmuﬁlauama (Wear and Tear Theory)

wqwﬁﬁﬁa'ﬁw NMIUALIULAN ¢ tow FiAnTusdeeriiesainns
Moo torranfunamu Welorguniu Juianmsmevensad ieibe efene uasszuy
w9 9 Tusangagriaudouas danquiuieinudedn nsidsuaansveseadnolilie
aslaluiladu Saferdesiuoyyadasyiineliinnsiasuuuamwessnaneainnisilongun
Pu Tnenguiiadeiu noufideunnses (Defect Theory) e uyudmeauiesnininig
Heoasvestumeidiefienganntu wasilunaanmsavauesnisiuvaives DNA fivhwtidi

NaUn®

(4) uWuIN55U (Genetic Theory)

[N
aa A

VIQ‘H{]ULGUE)’JI’] ﬂ’J’]%JE;NEJ’]QQﬂﬂ?UﬂﬂJIﬂﬂﬁﬂﬁqﬂiﬁﬂJ AULLUULNUNIY

v

ugnssuiinmuneganielaenalnatelufiisenin “Genetic clock” #se “Biological
o = aa a Y] [ = a =

clock” Inedinguiieitesiuiugnssy loun naufannuiianain (Error Theory) Naefns

H1L1AY (Somatic Mutation Theory) kagvguu1in13Inm (Biological Clock Theory)

NOURANUEANGIN D5V WayarangAulenesan vl

1

a o a a ada = i | 1Y) Y
ﬂqiLUaUULLUﬁQIﬂiﬂﬁiqﬁ DNA llﬂ']ﬁﬁgﬁllﬁ\ﬁ/lN@WﬁWﬂﬂJ’]ﬂGUUFLUﬂ']iﬂqﬂmgﬂiﬁﬂﬁim‘v\llﬁ [AMPY

9

nsanaaindulutunsunsateven wvividnisdnaelushuviaoulednidnyusiay
AaaudRRaluaniuLazliawsavimdiidadiule viliwadliaunsaviuinungd (du

winbigaanuaeiguazaeluiign Jenudanainasdulusgnedi 9 andenyuannaudig

Y

v
L% =

Toae0neanTIU
N9 N13NA1LRUTUTON1TH YA BFUITY Tugran15UUaRITe9
% ] =~ a 1% a o ° v e
waanelusenie 919fin1sdsuLUatlATIEs1aves DNA ignvinany 31uIun1snatenugh
WnTuagiinaseduuazlastulen Jnusuivimthnunianaswasliinsdeuuwsuduunlvg
drumguuin1AInm Wwelnenedevesywigniusunsulindinusdneuin lnaisuaingu
1 DNA shemendnuaizsing o Iignuanu Weduyedanunsanneedeld dufe asaunasile

'
=

awsivemnensenydu gndauilengdunie

Ref. code: 25636201031645JPN



25

[

(5) nawi)szuuyszann/soulivisuaznliduiu (Neuroendocrine -
Immunologic Theory)

noufiiedn augetgilunasiuiuvenisildsuniaimig

v

sruulszan/deulivieuazsruugidquiuiviminnanamisuandeluainiay seuy

ARANAUYDII1NTY AD NIFYUTINAUTENINYAE Lelbe waradely eUeeiusienig
a =% v o sw & = aa a v (% [
Mndwdanuasunieuen Feiuiusiunmmaseesluy nMsAnymguiiineitesiuiiugnssy
1 [ a A a ay o . a 1 k%
wiadu 2 nged) fie neufaliAuiu (Immunity Theory) uagngufseuuuszamuagsdouls

719 (Neuroendocrine Theory)

noufaiauiu afuigdn iWeuaraiionguntu syuugiiAuiuly

9

¥

' a a a ° ° v o v a d' | =
T19n18ziUsEANSAINN1sYinauanas vlvnalnlunisidedvantUasuiiindsianiedl

Y

UszAvSnmanasiazinisasnenfivenanasiie luvaeiinguiiiendesiulsvamuas
nawl5vie 9518 Taeunfinsvinauvesssuvanes Ussamenlulifuazsoulivioazyinau
UszanuuazmuaNdeiuasiu islis1snemsstineglanadna udifloanganniuaziing
Wasuwaswessesluunielusianiy

wBNNL NeuNITYaEauULes (Autoimmune Theory) 85U

Y v YV

ANgIeginaINNsNTINeasgiiauiuiesas uazantdymavnanvedgeorgnnuin

9

[ <

fiauiaunfivessruugiiduiuvessianie saulutanizlsaniie 9 wu ugse lwmany

(Y

ANUTNFRY warlsanaszuunasaiden nangiiAuiuvessanenliduiusiussuy

Uszanuarsauliviauadsnanie FaumAazAuILnauauaInunIslasuwlasianlen1sasng

[y [y

giiduiudesas vliiaauduliglding suzderiuieniefadiglidudueiavinany
AULY Fedaralmianisemuyatewadlusenewazgadleg Yy
2.1.2.2 N 8fA1Ug§I818N19§9ANINY1 (Sociological Theories of

Aging)

1 =

nauwfihlungquinanafuudldy unum duiusain way

1 ¥ L

[ LY [ v ddy d' d' 1 = =3 o v
n1sUSuiiludinuvesdatony nguliliwe Iadinuuisuilacegeasiniiy Aaeyinly
o A ' = P = ) a A v ~
anunmvedaegiisunUasiiegranimiinuluiig nguiniedenuing e ited
Aal
(1) nqufn1sanaae (Disengagement Theory)
wqwﬁﬁlﬁadﬂmmgqmqLﬂumsmumiamaﬂaaﬂmamwﬁLﬁu

(% s

Finludeay WoUfduiusn1edinuvesgasorganad 1wy 31NN15NBUM8N1991191u

Ref. code: 25636201031645JPN



26

nsduteuazingymwanin n1sannegoenandsnulunssuiunisnisnseyinflaid

madon WldlAnainaugeensy wildunalnmedsauidunisdesiuaududesdasin

A o [ a 4 1 [ = o 31
NS UAUUNUINIISEIAL LLE‘WLﬂuﬂﬁiLUﬂI@ﬂﬁﬁiﬁﬂu?ﬂﬁmLGUWJJ’IEJUWU”IWIuﬂﬂﬂﬂJLLVIU

Hae1gnegluieysn unumuwazaudAgniedinuazgnininas Neiilesaingnuesin
1= ] 1 a va v a [ 1 4 [
guanldudauss Wulle wazsiingd@menladie Wunisldlunuildazedn dewdunisy
anuanu lneanizigengfnefisnueaninasn unfivwesaundnlunsounss windudes

A = o v v ¥ v Y o Ay
wnddguunumuaziluniselvigaugua asludgnuauliilauazguaienlaldeemiue

@’]QVI']I‘WNENEJ']EJLﬂ\'ﬂ’e]']ﬂ’]ﬁ‘lml,ﬂ‘i’] LLau‘U'NQUBWQQQSUUGZJ'WI’JGHEJ\LG] 134 ‘Uﬁ FuNusN1sUIN

€

v 6 1 O w o W

i%‘Vi’JN‘Uﬁﬂﬂ ﬂ’]iﬂJ‘U{‘]ﬁQJW‘Uﬁ nsildusunanssuludeny LU‘lJﬁ\‘iﬁ']ﬂﬂJﬁ’]‘Vﬁ Weio1g

v 9

d

g [

aelsnd UeAne ”ﬁumwgum nsUanfeenIINdInNveIyAR
fansnaandademunzavnmueusiazynna Arflouniedeny wazladedu o nidnsna
fan19132uRanssuludian nsannagennaIndiauatatisdudatinlu nndeay

AN13QuaguAmMia Wun1seeusu Tiaueswiuie waglvlanianiadinuunggeeieuin

e

2

U

(2) nqugnanssu (Activity Theory)

'
=

Vuiited Avnssumsdsaududiulsznouidn

[

I~
UUDINTFLUU

o

gaonefinnuguiseUszaumudiie widnvemguidzassiuiuuifanguijonaes

9

Y

Heve1gaITvigafanssuiinegludieiegingneunas laenguiianssuduasunisvia
Aanssusely leeusumsilufaeonasuiuly Wedgeengiinnisgadeunuimutinfifiag
ey unumlniviseunumiuandsesnty sauiaanuaulalml q asiunun®

ﬂ‘ﬂﬂiill‘ﬂ\‘illF’TJ'mE‘ﬂﬁﬁUG]@ﬂ’l’]ﬂJWﬁWEﬂﬁﬂM?ﬁ’JGﬁJ@\‘iNﬁﬂ@’] Aanssu

=

vangegefifgeengasnsanseyildiiesilinarinediiia LQWUi“IB%quﬂﬁimWLuu%am WU

[ |

n1sugnauld n1sidesdnd nasiaufiun waznisidnsiufnssususudgeeny Judu

(%
a

AnundamduLazauauladefianssueg  wad deuvilinisaniiuiinluivgeeny

IS 1 1 A
fanuausaziuluageuiy

3 9979, U.32.

32 1999, U.33.

Ref. code: 25636201031645JPN



27

(3) nufAusaLias (Continuity Theory)
wqwﬁﬁﬁquwamﬂﬁwmmi (Developmental Theory) ML%871
YAANNINLaTIULUUTRINgANTINveInuzliUAsuLUalnone Nt AL INEIEINTNW
ynegrsbiudoudnliliuinngs wazldnalnlunisuudiiesnwanuiuaslunaen
| Aa ady vo o A ~ a 4a g I3 a 9 19 o
19830 NoudilasuniseeusuiiesanduwiAailumeduna Wandne Winisseusuaiu
Judnaupravesatony nsadliBauuuununginssuuinasduasuliyanausudildd
ilaRsanTgyiuaueseny”
2.1.2.3 V19EfANEDIEYNTIAMNEN
N9 ufAINgI019N19IAINeNTUNITTINNIMg BTN NLaE
= o a cs' a = = =
nunedeanluniseSurenszuiunsgeeny Weyanalongu1ntuasiinisildsuuyas
Tunisusuimnvainvaie etislunsdgyniimiegensunisusudadunisilasunias

I =2 =2

119314118 MAATU N EHAIINFI1ENTNTINY1TAN BTN ANTTUVDIYAAATI

q

ﬂﬁﬁLUﬁauLLUaalﬂmmaﬁq il
(1) NYERWAIUINITNIEFANIHIAY

83Adu (Erikson) Lauangufyieeny 8 1 (theory of the eight
stages of man) Fudumnuduiusseninglassadienisludie 3nla (psychic) wazlaseais
A1BUBN AD WIITUNIIFIAL (social forces) NolWLANNTEUIUNITININYINIIFIAL
(psychosocial process) Lu Uﬁé’mﬁuﬁ‘mﬂmiﬁamiﬁaaﬁm@ (oral) EMINNITNAVUITAN
%ﬁaguuﬁugwmaammﬁmﬂ%mLwiazqﬂﬂa Tnefinsdoansvemnanazisuainunsniuay
seunvzidugguaniodeay uavazneliiAansiamnoselondunszuiunmsediaiy
walnsalyu®

Augeiglungquimuinismadaniedinuvesdsadussezgariing

o v

Y93%30AU A {gio1g dyanaUszaumudnsaluidasiauinisunazdiely gaving

p e

L

AN Integrity visaanuanysalluioindoaeiy winmnuesdaunduluuailidiingewing q

3z11lUd Despair nsaAuvisuiviuands n1sindumeigyinliauddsunlavalgagig

% (719679, .30,

** Erikson E. H., Childhood and society, (New York : W.W. Norton & Company,
1950), pp.249-251, Retrieved on March 15, 2020, from http://local.psy.miami.edu/
faculty/dmessinger/c_c/rsrcs/rdgs/attach/8agesofman.pdf

Ref. code: 25636201031645JPN



28

aufliasfiausinddninde dusuilalefazfndymauaimin augsisazumdeudy
Anuden ndso1y 60 Tluuda axiiloniageiuiiesifaiymianudonediadniau wu
AUANEIUNINELBY (cognition) Fefinasamuauisanauklunsia lunisdadulasiig 9
qﬂ’amsaﬂummLﬁfamaqflzgzijzqﬂ%wé’wm 60 Yluuds Tenafivziinlsndalauesngs
65 U luudaggaunn®

(2) wurAnUBNNA>® (Peck’s Concept)

< 1 =

151030 tnA (Robert Peck) WusHasoneiiu 2 ngu fie &

q

91y 56 - 75 U wazggeoneTevatveiy 75 Vauld dasaeenguilinnuwandaiuluises
Tdguazn1siUduiusaudningniediny Tnguuifiniiyedngasengiinnswmun

Tu 3 dnwae e

N. Ego differentiation and work-role preoccupation Ju
AwausalumsienaILLAnA1ssesnuiuUnUImMlugaTIniin1umn anuniagile
Tusuesiasanuidninuiesdauaiusgfuumnmminfivosy

9. Body transcendence and body preoccupation Lﬁummiﬁﬂ
fifgeongeeniuin mwaansansiemeinsasuidadlunusssund agiliggeeny
gaufUAMLAINITINIIINBTIanas uazweneuUTuflrseufuLazUiuauidn
Wiwngan Finfezdanugule

A. Ego transcendence and Ego preoccupation L‘f]umiﬁﬁggmmq
EJE]:H%J‘Uﬂ{]Lﬂm"ﬁLLazmSL‘Ual‘&JULLUaWINﬁﬁM‘U’@ gouuinTanevesmuiUdsunlasiuny
FITUANUANINT1NLABUERY

v

=l
NUgNIN

QJQJISJQIQJ 1%

a vl &
yananiinsusudlidndvaninwindeulafazidu

a a & ! 14 PN

o a IS I vV a a | [ 0% Y v U
ATTIATLUUYINN ‘U‘Ll?jsﬂ ﬁﬂNﬁIﬁM?j%ﬂWW‘ﬂ@@ﬂ’?ﬂQQQ@WQWINE‘?’W&JW?QU?UG\?I%L‘UW Ny

Y

a

anmuindeuivigundasla anmnisersualuazinlavesiedacegIuegivanyusy
Wannsludefriuanuazyainamianzay anudeuniersualiniinaugfuaudey
Wsun1esanig wazn1sigasenglilivinanunduisinsysedriu liinihnanusuiinvey

o ) vV 9 = J ra 4 = v =~ [ = o
fnduanvglvidaseieidniinuelilian desiienddu Weysznauiunisgyidsdiung

[%
a (%

* guiasey aoeslee, “yuuesaindsaunng,” Tu anududasensluguussfiuaneis,

w4, Fududlotuil 22 NUAWUS 2563, 970 https:/thaitgri.ore/?p=37253

% U5AfS 15UsTIUNR, 9IUAT 4895507 25, U.36.

Ref. code: 25636201031645JPN



29

=2 o a

WWLL%U\‘WI‘N’WW’]?\‘I’]‘H UNUINNIIFIA wmmmwnmmsmmﬂma ?Ji’fﬂ‘h!@EJ b &

nsgnunsziteulaldine fasenefionsualang q nnussnnimiieuduyanaluienig q wind

9

[

v suaifiggsengfiinnninfedu 9 wu faeenefndensualivannnniniedu 9 d1mn

[ a

Ligdndnnisiudinvesau dfeSurgiiauilaemauarinninudionnwas Janyuand

B
v o @ v aa v oA Xy & o )~
LLu’JI‘UﬂJ‘VlT’USL‘U‘UQQQBWQWNV’]QWNLMQWLL@%QWLW?W@LU@QNW u@ﬂﬂ']ﬂu“aﬂ@'] ﬂllﬂ"ﬂgll@'ﬁllm

2/
< ° =

wilaninannsnaansInanuerasulunsn dmsuusauesuniyiaiiay LﬂWUuE]EJL‘Uu
auvangy ‘Lumaﬂimmﬂmwmﬂlﬂmuﬁ GPRHDTRINIGERR Sndevilsenamenaily

Tunanlddn’’ LLﬁ%LLﬁ(”IQIMLM‘N’J’]ﬂ’]iL‘U’]Ejﬂ']’J%ij‘i@?EJGUEN‘Uﬁﬂﬂﬁ’mqiﬂv\l‘{l’]imﬂﬂﬂﬁﬂ{]?ﬂﬂﬂ

a

A9 9 MABITDY TININITAMAUALNUNLUNITRANTANAE

ddd v o/

2.1.2.4 ﬁi‘lJLLU?ﬂﬂLtauMQUQWLﬂﬂ?%QQﬂU

eXe

9918
Y 9

¥ 2V

NMIANING BN IAU WUl ilayanadongiiuuInTu

q

(%
aa v

wthinfenadsuudasiifidnuundunadenfiunniy slufesmesadt g eud
MsiFoud anmmsdnlafinsdsuuvas unummedsanasunvasly Tususisnie
mswasundadlassaianazmiiivemnszuulusisnieesiinsiuasuudaslulumaden
unnilusunaaiuaine drumsudsuvamsindela envazidunaannisasunas
masussMeLagdiausuie wu vnnsdesinsuvesinigenaneliiiatymaunn
visonsoonanau vilidesgadissunavdounumwiing dldansaususliegludsay
1§ Fso1aneliiAnmnuadonld suniageengentazdes o gaudeyanaiieguandeuluse

v Gl

WAKeTY YU ARTEA LiTa U4 mﬂ;:Jgquqéfaaagﬁwwamaagjaéwimmﬁm fn199zLAnAIL

Fum3 niatinaruviowst Jorsualquided aunds Feonsazidumalinisviauvesssuy

SuMBLgaBnY daunsidsundainmediny eggeongldatunsawaniunuineing

= = ¥ o VYR 1 a L%

witlouluefnld e133gvilvizanuInAne1 vnauaiilaludiies
nsyAAaiianginuINIY yanakAazAua1din1sildsuuwlas

MeAusNNY Inlavsedsnufiuansiaiy Wergeengilengiiiuuniu geuvinliianieidey

INIUAY ¥ALD1AUNUITIANUUNNIDINNITIIU N15heEU NIstAdaulnd nsdeans 3ala

a1sual weAnssy @Rt nsleus Wusdu anuunnsesdsnandliauunnsesiiun

¥ Fi3I5U BMA118, IANNWAUINTTINNNYIITE, NURATIN 9, (NFTINNUNIUAT

- AN AUNLNINYNRYTITIUFAERS, 2549), 1.542.

Ref. code: 25636201031645JPN



30

Aawsinusanuunnsaliewnaingifimela o Mhudeeuiinis widuanuunngasd

\An31NDNY
Ageenafifianuunnsesniuiig q 41w envviliindudedndis

£
a vaa o v A

Tun1sufimnanssuluinuszdriunsednluidusunednuls Fedodndailinnulndides

AU “AUNNIS” aude1ua1in “auiinas” AgaR I lunsys1etyaRdasuLasWau

>

AMAMTINAUTNIT W.A.2550 1051 4 THleuAumanevasddn “Auiingg MuIeAIINT
yrmadelitediinlunsufuifenssuludinysy Triunsadrludsausumiedny 199970
dna1uvanseanrnisuiv n15ladu nisiedeuln nisdears dales orsual wginssy
ity msSeus viennmunnsesduls Yssnevsuiauassaludume 9 uazdnaiu
sududuiaviiozdoaldsunniudigndosundeiule ieliaiuisaufjiasonssy
lu#inusedriunsoidn luisdausaumdinuldegrayanaia iy il mussnnuay

VAN TTUUATIINITNTENT NN THAIFIAULALAIINTIANYINY YT UTEN AN 19UR

[
¥ (Y a

Aageguy uannedanmsuneideulnsuasluniuionds

luseswesdnla faverguisau Weengiinuindueiravilviddymnisguaimiale Femnu

wa

AanuvaglunsesydydAguaindn w.a. 2551 4as1 3 AN “gUInds u1gAIIN

gun1IenNialy Fudeulseiutuesasiuegwaunanugun1Ignine nedya) uasnie

aemu” asiulaan qguanznienie el inaznisdianidoulesiu deliu §fidgym

Y

gunnnie Ty misedaudaunalitingunienidnlamuniuaz1ailiinanuRaung

1 [y v

1930 3o saniludinsiudugduludiny sruisenaneliiindgymdsauduunla

=]

wanANUNINHgeeiideyminiedn Wu Agduasn (depression) 15A3n (psychosis) hay

N1SUARIEBNBENNTULSY (radical expression) mepe1suallnssuiainniriludiiaiuise

YNBBUEENTINTRNIINTIUATANNTULTOEaDe IR

*® Wzl alRavnIMan w.A. 2551 1IM51 3 “AURAUNANINAR 7 UU18AIINTI
mmaﬁmﬂaﬁmaﬁm%ﬁLLamaaﬂmmqwqamim 915ual MINAR AN @Rty Uszam
M33u§ widensina anwdl vileyana TaienisinunAvesinlafiinaingsutearsdu
floongrdrednuarUszam

%% Peter C. Kratcoski, “ Trends in Types of Crimes Committed by the Elderly in
the United States,” In Perspectives on Elderly Crime and Victimization, Peter C.
Kratcoski and Edelbacher Maximilian (eds), (Cham : Springer, 2018), p.11.

Ref. code: 25636201031645JPN



31

2.1.3 Ugyvvasggeans

Hasenglaeniluiinisiuasuulainieassine1nesssuunin q danvae
o O A’ vve Iy = S’ vye . a o
douneensmiiuladanuiazlddaau nsivdsuudasimuladaiay Wy navsen A
Mgy annse Matadeulmdias nmsvsadilala dewnds Ussamdudasng o wu du e

o v A < £ ! d' = 3 14 ! L

v Fuiidenas Wudu drunisidsusdasnuasiulaen iy nseaniusisuasinde
nisvaenladinfiuaaloninizanndu enviilivaealadauwds Fadudumnvesninudiulaiin
g9 A nlunshnuresausdenas viliaudssing q lad1e Aadindrfemieans gaseny
Megludyrndildsiamerinnu Wy sanmdneegwadiaue Tdaueseguas 4 auauns

SuMekavaussvidentias dwgnlideslaldanewasliregeaniidinie dnaviinlsa
d‘ A o’.JJ U £ 1 = [ 40 d' a a
ADLADNUTANIVIAY 9 QY 9 AILATEAUSONAUATEAUTULTSY N1SAEULUAMNaTYINeN
Y93 a9018L 013 INANUYIIDRNBIARANRAUNFYRITINElR 1Y AUERLYDS
58UUUT2d17 (neurodegenerative) 813naluiAinA11uRAUNANI9EUDY (cognitive
impairment) 819iAuAnUnfiisadntegnsesainunfauiisdunivaussidoy
(dementia)*!
nsasuwlamIsEsTIneessruudne o Tulegeeednneliin g
aunn Tdezlulgniniesanie madsuasynedsay fetiu nsAinwideaiulaeny e
o & A Y a o 1% ‘:l' o Aa & o v o &
Audndunvgdedianuianudilanedudymiiaduiuggeeny dweludl
2.1.3.1 Usymimesnenng
Tgwniesnenie WWudynmainuasenasundaduiflediony
wnTu sadedymsnuguain eumwanin wazlsadeldidu Jeyminuldvssuisoanla
Ju 2 ngulug) Ao nqulsamaly W wiwau anudulaie wils dudnldtuaumnis uay
nquiiaeshs naueIn1sminwnziuggeey fe 1AnainAuYsINIMTBIsI9NIY wiaidy

nad1afesanlsaugnd nengueinsidulymmvseninuveslugaenyg® laun

0 g3130u wANG, §29Ua7 1TeTI0T 37, U.552-554.

4 '3'39%?? Wealwea, “Lﬂmeﬁlumﬁﬁﬁ]ﬁf&ﬂnzauaqL?iau,” AAIVINTANENSUBINU
ARy AZLNNEAARSASIIINeUE, FuduioTud 5 NOYNIAN 2563, 37N
https://www.si.mahidol.ac.th/project/geriatrics/network_titlel 2.html#

 J51ads 1sausssung, 879ua7 1#995507 25, U.45-53 uazg David R. Snyder,
infra note 44, pp.22-49.

Ref. code: 25636201031645JPN



32

(1) szuudszamuazUszamauia (Nervous System and Special
Senses)
s8UUUsEaM (Nervous System) Ladanaslazigadussaini
$rauananies o lidmdnaesanas vunavesanas wariiimdeidosaveniinty
UsgdndnmnsiauvesaussiazUszamenlusifanas aaiqlunsdedyaulssam
(conduction velocity) anauluwmelinnulinazanuidnnovauewouizendne 9 anas
nsindeulmuazauAnidodn

= o

asdaedy1uUseain (neurotransmitters) luggeonailseeiu

]

Waruwlas Faduvgliifgeengiineinisduasi (Depression) launtu wasiduaimgnis

q

o

W A o Ql' Y] )~ . v a a
dnnend1Agyigauaznisanseauvedlaliiiu (Dopamine) WagansAunavawaitunTy

o A v o 4 L%

(Epinephrine) 18w q luauesdiunatavesdaniy Sullnavinlviggeeneiinlsansiudu
(Parkinson) WxAUALDIELME

ANANEDN LaBlanI1zt3095121ud 9 (Recent memory) LWy
Auaursatunisiiudeyaadas wadinuaiunsadnsessiun q luefia (Remote
memory) lad Auauisalunisiseusiseslnl o anas sesedeaiuiuiunazdouduy
Seanaulasie aAuAnuAI N15ATIEH wagn1sAuaaluA1uAIg o LHoNas LRSS

o =i = ¢ Y v va o & 1% A N v

anusainuieeiivssaunisaluudilafuasUssaunadniala anunseiesosuanag
nsiradeuidentazn1sldeandiaueiauetanatodeun 89913LamnIINN1IENaeN
deoaudesundunueny vilauesldsuidenluidestssamisevinden Jauineinisutiile
[d - . & a3
Juay waziinniziloauasng

Azaneudeuludateny (Dementia) nungis aruunnsaslung
o v o o A X ° ¢ a
Mntinelggrdinansenusiodssialuiife 1137 (memory) @1500/UAGNAIN
(emotion/personality) ifin15ueaiiu (visual-spatial skills) e (language) ATIZAIY
11la (cognition) N15ATUI (calculation) A1uaa1n (intelligence) wazn1sandula

(judgment) lnglspAuddeunnuiniign Ao dalewwes (Alzheimer’s disease)™

® d51@A3 159UsITUNR, 49879, 1.47.

* David R. Snyder, Elder Crimes, Elder Justice, (Massachusetts : Jones and

Bartlett Learning, 2014), p.31.
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aufingn isnfionuagldnduluegluiFoud duduiiiauesiinvaoads formsli
Sudszmiunariifiousiniousn® Insuseanvesnisnseinaiuiavesfgeegils
na1nNa1y WU 141 (drunkenness) anvlue (larceny-theft) §ngen (fraud) N1SWHY
(gambling) AeAuliasu (disturbing the peace) N1satazLiinniaune (sexual offense)™
fefisrwaBon fuwiolud
2.2.1.1 ngufnsiieuiniedeny (Social Learning Theory)®®
wywdanunsaiseuilalagiunsdung waAnssueyyInsTy
sUnuunilefie ngfnssuiiAnainnsieudvesyanaludingds wonssuvesywdifnain
madous TneuyusldiFouunamuAnannisaumanauiiuyarady uasuunnuAnilies
AdwmaliAnmgAnssuvesypnatiy

¥

@ s I3 & va a = =
4NL583UaUA (Sutherland) LUUKVLAUDLUIAANG YHNITLIDUS
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MALITUNYANTTUVBIDIWYINTIU NANIAD WOFNTIUBIVEYINTTUAAIINATLUIUNTTLUS
WeANTIUYYINTINIINYARALNATR Tnen1sAnredeansiuliinaslunisnavsednune

WInme wddiaaniznisiseuinganssuensyinssuldiisaneinlviyanaluusenay

> Rory Field, “The Elderly and Crime in England and Wales,” In Perspectives

on Elderly Crime and Victimization, Peter C. Kratcoski and Edelbacher Maximilian

(eds), (Cham : Springer, 2018), p.65.
>* Steele Stacey, supra note 21, p.225
>* peter C. Kratcoski and Edelbacher Maximilian, supra note 13, p.59.

> w3dy TuR, Syt Unzllazyns wagdeiu Jawiyad, nguiuasauifenise1san

ANg1, (NFENNUYIUAT : ﬁ:mﬁw, 2543), 1.138 — 152.
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advayunginssuevyInssuresdunmosiae fedu nsezdilaannnvomgingu
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2.2.1.2 naefan1nliussiagiu (Anomie Theory)

8lud weslasl (Emile Durkheim) WWugiauonguianimliussie
51 Tnstauedinisiidrusiumisdany (social integration) uagn1siuasunUasmiadan
(social change) Wutladendniifinasiongnssuidosuu anmliussingiu (anomie) Ao

an1azveinisiissdaungunaiel (normlessness) nediandumallunisldnguuieedned

Uszdndnn® laeiivsingnisalnisidsuundasvesdsnuiinuegiesimsuaziluiios

> Michelle Inderbitzin, Kristin A. Bates, and Randy R. Gainey, Deviance and

social control: A sociological perspective, (New York : Sage Publications, 2016), p.133.
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2.2.1.3 wqwﬁmmazmmmﬂama (Convenience and Opportunity
Theory)

neulenia (opportunity theory) Eua31 §nseviAaRALIdeN
WilauuugIuni wdeldanunsadediaiula Tiuvismanisalinldiinnudesgeanazgniv
Yo 60 v, ad g 1 v ° a & d' & a1y 9]
waglasulny® dude nquiiiuidnsgyianuRassdenmbeuuiugiuvensilidedld

1l 1 I d' Yo o PN J gj = d' 1 PN
ANUNgIeILalaN1s lunaglasuAmeuunuigindt suunslianudsslosfias

o

QNIUNY

v
& o a

T anaeiu gas, 21313Nen, aduRuNASIN 2 uAlvuTuuse, (NTUNNUNIUAT :

v A L3

AUNAUNL AN INYNRYTTIUFARS, 2558), U.77.

*8 30381 YATUNI, 21YYINUWALTUNING, (NTUNNUVIUAT : TIYYTY, 2561),

u.144-146.
> peter C. Kratcoski, supra note 39, p.10.
% peter C. Kratcoski, supra note 39, p.11.
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2.2.1.4 NERN1INUA20ANAINHIAY (Disengagement Theory)

%

N e UTLUIANIN g8 g LaEFIANITAAUNUINTINULAL Y

U}

iesndgeorgidnitauiirnuamnsnanasuaziiguawidennsy Jsnenneuniondniass
UnUImMazAIN TSI nY ilpanaaufuaTeaviedusy nquddaerdunguiusniid
dnwaspifuanineinis (multidisciplinary theory) msfidsruiinisanelousiunaainggaeny
ungauguengtiosnit szuudinuiainisdamsiuainugels amnugededadulamiides
§ufls (slowing down) faenalnusanisusnvienannausanaindsau (disengagement or

v =

separation from society) fatiu Jaaiefsanszdunisifanssuas wazuesmunuminiy

[ s
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¢! Petter Gottschalk, Organizational Opportunity and Deviant Behavior:

Convenience in White-Collar Crime, (Cheltenham : Edward Elgar Publishing, 2017),

pp.5-7.
% wsty asEnaITIUUILarALY, T18UNSANYIITY NIPUIUNTNIHIALLINE

ﬁmummmmia%ﬁqLa%mqmm'asﬂizmﬂiqﬁa, (U, : uUn, 2554), U.13.
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2.2.1.5 nufInEaun@ (Mental Disorder Theory)
HAUNRAL 2 sUuuu® Ao
(1) IaRaUnAaNaNDINAUNR (organic disorder)
Juenfsrivaisineilaonss 1wy aussiinunAannnislesy

= [

vindunasyeiinliauaaldsus avendeuainieysn lsanisaudu (Parkinson’s disease)

& I

Hudu sy Juiainunaiiiedesiulsansauoaviniy
(2) INEAUNAIINTZUUNITYNI91UVDIaNIRAUNRA (functional

disorder)

IARAUNAIINTEUUNITVINNIUVDIAUDIRAUNG U180 TEUU
Uszamnisius (cognitive) N1514113 (perceptual) WazA31131 (memory) Tl A
asanidu vliAnenisiivlanUsswana wWu Ussaimuasu (psychosis) T5A3nUszavil
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Fathy ;:Jqqmqt,ﬁamqlﬂmmﬁfu AsuesALBENal 919

WAAAURaUNG Lazoravinlmandulsansinnnaunfniuunle

6% Peter C. Kratcoski, supra note 39, p.12.

* anasiu gas, 979ua3 199955071 57, U.68.
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% David R. Snyder, supra note 44, pp.22-26.
% Ibid., pp.26-27.
*7 Ibid., pp.27-28.
% Ibid., pp.28-29.
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2.3.1 Ufjaysyranadnflednsuyuwevu A.A.1948 (Universal Declaration of
Human Rights 1948)

Ufayaainadnfie@nsuyweasu (Universal Declaration of Human

o q
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n3susesUfaadanand sgdlsinnu Wesanufayaainadniednsuyvevulaigiueduy

ngvne lunsainin1sazlnanauy verinTuww1ean mdsAy willemvesUfuanaina

% Ibid., p.30.
% Violetta Kwiatkowska-Darul, “Particular Subjects Of Interrogation As

Unceasing Challenge For Interrogators,” Jurisprudencija, (2005), pp.77 -78.

! United Nations, “Universal Declaration of Human Rights,” Retrieved on
September 9, 2019, from https://www.ohchr.org/EN/UDHR/Documents/
UDHR Translations/eng.pdf
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UNDP Programming: A Users’ Guide,” Retrieved on February 11, 2020, from
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! Clinton W. Terry lll and Pamela Entzel, “Police and Elders,” In Elders, crime,
and the criminal justice system: Myth, perceptions, and reality in the 21st century,

(Springer Publishing, 2004), pp.3-4.

Z Peter C. Kratcoski and Edelbacher Maximilian, “Trends in the Criminality and
Victimization of the Elderly,” Federal Probation, 58, 80, p.62 (2016).
> Ibid., p.62.
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TunszuIuNITRTUIUINTEY FANINBILAYINIRTT 4241 WHe United States Code 1975
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(Federal Constitutional Standard for Competency to Stand Trial) fithunu§uldiusia
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Mludgeeny suduussiinguiiintuainafiiegns 2 af A Dusky v. United States’ uaz
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* United States Code Section Section 4241 (d) (e)
> United States Code Section 4241. Determination of mental competency to
stand trial to undergo postrelease proceedings

(a) Motion To Determine Competency of Defendant.—

At any time after the commencement of a prosecution for an offense
and prior to the sentencing of the defendant, or at any time after the commencement
of probation or supervised release and prior to the completion of the sentence, the
defendant or the attorney for the Government may file a motion for a hearing to
determine the mental competency of the defendant. The court shall grant the motion,
or shall order such a hearing on its own motion, if there is reasonable cause to believe
that the defendant may presently be suffering from a mental disease or defect
rendering him mentally incompetent to the extent that he is unable to understand
the nature and consequences of the proceedings against him or to assist properly in
his defense.

® United States v. Graves, 98 F.3d 258, 261-262 (7th Cir.1996)
" Dusky v. United States , 362 U.S. 402 (1960) (per curiam)
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wanaNUNUUIEITRITUIAINIYIVDINASTULAANES T (California)
NENNITLAEINUAINAINITOVDIT1LAENDUTNITNINTUIARUI 0N18UEIAA

ganfinnulilu wuinst 136790 Tngazlaiuidnaeiiannuunnsean19dn (mentally

® Drope v. Missouri , 420 U.S. 162 (1975)

? Vincent J. Aprile Il, “Advocacy and the Age-Related Mental Health Issues of
the Older Client,” Crim. Just., (Spring 2020), Retrieved on May 5, 2020, from
https://bit.ly/2ypaiFg

' PENAL CODE - PEN (California, US) PART 2. OF CRIMINAL PROCEDURE Section
1367

(a) A person shall not be tried or adjudged to punishment or have their
probation, mandatory supervision, postrelease community supervision, or parole
revoked while that person is mentally incompetent. A defendant is mentally
incompetent for purposes of this chapter if, as a result of a mental health disorder or
developmental disability, the defendant is unable to understand the nature of the
criminal proceedings or to assist counsel in the conduct of a defense in a rational
manner.

(b) Section 1370 applies to a person who is charged with a felony or
alleged to have violated the terms of probation for a felony or mandatory supervision
and is incompetent as a result of a mental health disorder. Section 1370.01 applies to
a person who is charged with a misdemeanor or misdemeanors only, or a violation of
formal or informal probation for a misdemeanor, and the judge finds reason to believe
that the defendant has a mental health disorder, and may, as a result of the mental
health disorder, be incompetent to stand trial. Section 1370.1 applies to a person who
is incompetent as a result of a developmental disability and applies to a person who

is incompetent as a result of a mental health disorder, but also has a developmental
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disability. Section 1370.02 applies to a person alleged to have violated the terms of
the person’s postrelease community supervision or parole.

' PENAL CODE - PEN (California, US) PART 2. OF CRIMINAL PROCEDURE Section
1368

(a) If, during the pendency of an action and prior to judgment, or during
revocation proceedings for a violation of probation, mandatory supervision,
postrelease community supervision, or parole, a doubt arises in the mind of the judge
as to the mental competence of the defendant, he or she shall state that doubt in
the record and inquire of the attorney for the defendant whether, in the opinion of
the attorney, the defendant is mentally competent. If the defendant is not represented
by counsel, the court shall appoint counsel. At the request of the defendant or his or
her counsel or upon its own motion, the court shall recess the proceedings for as long
as may be reasonably necessary to permit counsel to confer with the defendant and
to form an opinion as to the mental competence of the defendant at that point in
time.

(b) If counsel informs the court that he or she believes the defendant
is or may be mentally incompetent, the court shall order that the question of the
defendant’s mental competence is to be determined in a hearing which is held
pursuant to Sections 1368.1 and 1369.

If counsel informs the court that he or she believes the defendant is mentally
competent, the court may nevertheless order a hearing. Any hearing shall be held in
the superior court.

(c) Except as provided in Section 1368.1, when an order for a hearing
into the present mental competence of the defendant has been issued, all
proceedings in the criminal prosecution shall be suspended until the question of the

present mental competence of the defendant has been determined.
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1930 wazdindnnisiidululunuimadeadu wu uafsnasian (Florida) & The 2020
Florida Statutes TITLE XLVII Criminal Procedure and Corrections (Chapter 916 Mentally
ill and Intellectually Disabled Defendants) uasguauda (Kansas) # Kansas Statutes
(Chapter 22 Criminal Procedure: Article 33 Competency of Defendant to Stand Trial)
uasglolan (lowa) § lowa Code (Section 812.3 - Mental Incompetency of Accused)
ﬁ?%%Uﬂﬂiﬂﬂ?iMﬂmsaﬂwwﬁ%aag&mqﬁu Tu Sentencing Guidelines
11791 5H1.1 msaslnwnsdfidnasdudgeeny Aumualitinnsfionsainisadnvlaglieny

Wudeulala® Tunadginda (Texas) HUszutanguu1eidRatsanaueIgIuIng

If a jury has been impaneled and sworn to try the defendant, the jury
shall be discharged only if it appears to the court that undue hardship to the jurors
would result if the jury is retained on call. If the defendant is declared mentally
incompetent, the jury shall be discharged.

" Illinois Criminal Law and Procedure 1987 (Illinois, US) 725 ILCS 5/104-10
Sec. 104-10. Presumption of Fitness; Fitness Standard.

A defendant is presumed to be fit to stand trial or to plead, and be
sentenced. A defendant is unfit if, because of his mental or physical condition, he is
unable to understand the nature and purpose of the proceedings against him or to
assist in his defense.

3 UNITED STATES SENTENCING COMMISSION GUIDELINES MANUAL 2018

§5H1.1. Age (Policy Statement)

Age (including youth) may be relevant in determining whether a
departure is warranted, if considerations based on age, individually or in combination

with other offender characteristics, are present to an unusual degree and distinguish
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the case from the typical cases covered by the guidelines. Age may be a reason to
depart downward in a case in which the defendant is elderly and infirm and where a
form of punishment such as home confinement might be equally efficient as and less
costly than incarceration. Physical condition, which may be related to age, is
addressed at §5H1.4 (Physical Condition, Including Drug or Alcohol Dependence or
Abuse; Gambling Addiction).

'* CODE OF CRIMINAL PROCEDURE (Texas)

Art. 42A.561. MEDICAL RELEASE.

(a) If a defendant is convicted of a state jail felony and the sentence is
executed, the judge sentencing the defendant may release the defendant to a medical
care facility or medical treatment program if the Texas Correctional Office on Offenders
with Medical or Mental Impairments:

(1) identifies the defendant as:

(A) being a person who is elderly or terminally ill or a person with

a physical disability;
> Anita N. Blowers and Jill K. Doerner, “Sentencing outcomes of the older
prison population: an exploration of the age leniency argument,” Journal of Crime and

Justice 1, p.3 (June 2013).
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' Morrow J. Weston, Vickovic G. Samuel, and Fradella F. Henry, “Examining
the prevalence and correlates of a ‘senior citizen discount’in US federal courts,”
Criminal Justice Studies, 1, 27, 4, p.1 (July 2014).

Y Ibid., pp.4-5.
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11 United States Code 119151 4242" n58iN91408919L9103NAI3A
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8 Smith MS, Schriver JL, “Judges’ sentencing decisions with older offenders,”
Psychology, Crime & Law, 7, 24 (2), (Feb 2018).
¥ United States Code Section 4242

(a) Motion for Pretrial Psychiatric or Psychological Examination.— Upon the
filing of a notice, as provided in Rule 12.2 of the Federal Rules of Criminal Procedure,
that the defendant intends to rely on the defense of insanity, the court, upon motion
of the attorney for the Government, shall order that a psychiatric or psychological
examination of the defendant be conducted, and that a psychiatric or psychological
report be filed with the court, pursuant to the provisions of section 4247(b) and (c).

(b) Special Verdict.—If the issue of insanity is raised by notice as provided in
Rule 12.2 of the Federal Rules of Criminal Procedure on motion of the defendant or
of the attorney for the Government, or on the court’s own motion, the jury shall be
instructed to find, or, in the event of a nonjury trial, the court shall find the
defendant—

(1) guilty;
(2) not guilty; or
(3) not guilty only by reason of insanity.
0 United States Code Section 4243
(a) Determination of Present Mental Condition of Acquitted Person. - If a

person is found not guilty only by reason of insanity at the time of the offense charged,
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ansgalusniliussuianguuneaiy 19Ul uy (Model Penal Code) Iag The American Law
Institute (AL) Waanlgiluwwamisdmsunguuneeiglunatsuasy lagluninsi 4.01%
AuuandnnseniiumusuiameegdmsugiiinnaRaundmdnrieanaunnsomng
3% (mental disease or defect) fae

nszuaumshudunmsteiulnuiy Ysemeansgensnmiinguuned Sond
“First Step Act of 2018” (FSA) Inefinguunefisiatiunisanuszansludoudilunedidans

o L3

SnwiAuasulseuIeyesdian? Tasdlusunsuunseelde1unauuI 891U 18 U9
(The Bureau of Prisons: BOP) lunsivunliigiosdsfitlengetsies 60 U uavifugiesds
ﬁﬂaEJT,@EJmsLﬂﬁauiwwaﬁ’mﬂﬁumsﬁﬂ%’ﬂag'“'ﬁ’ml,mu AUty AlSlunns 603 @)
U5¢n8U United States Code (Title 34. CRIME CONTROL AND LAW ENFORCEMENT) 118151

60541 (Federal prisoner reentry initiative)?

he shall be committed to a suitable facility until such time as he is eligible for release
pursuant to subsection (e).

I Model Penal Code

Section 4.01. Mental Disease or Defect Excluding Responsibility

(1) A person is not responsible for criminal conduct if at the time of such
conduct as a result of mental disease or defect helacks substantial capacity either to
appreciate the criminality [wrongfulness] of his conduct or to conform his conduct to
the
requirements of law.

22 The First Step Act of 2018: Overview, Congressional Research Service, 2019.

# Section 603 (a) of the FSA reauthorized and modified the pilot program
conducted under the Second Chance Act, 34 U.S.C. § 60541, as follows:

United States Code (Title 34. CRIME CONTROL AND LAW ENFORCEMENT)
Section 60541

(g) Elderly and family reunification for certain nonviolent offenders pilot
program
(1) Program authorized

(A) In general
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nsANwINgUInenseuInsN1Tenganenlglunisaiuafetgyiiegfe

=) o [ v a o & 1 [d ! S a a
‘Vii’ejﬁﬁLﬁEJL“LJ‘LJQQ\‘IBWQéluﬂﬁSLVIﬂ@@ﬁLﬁiLaEJI‘L!ﬂiQ‘lJLLU\‘I@@ﬂLﬂu NITUIUNTTNDUTUNINIUIAAN

YDIFARALNTLUIUNITIUTUNNTAINSUNARUBIAIA A9

3.2.1 NSTUIUNNSHBUTURINSANARYDIANA
UismﬂaaaLmslﬁsJﬁmumﬂﬂaﬁﬁmmﬁﬂﬁmqauaa (cognitive
disabilities) nungsauds aAuRn1sneafitlgeya (intellectual disabilities) Tsadalyiuss
(alzheimer’s) Tsarusdou (dementia) Tsmoafiafin (autism) TsavasnUszaimdeuuds

(multiple sclerosis) @un13s (mental health) N15bA5UAUNTENUNTELTIOUNIIAND

The Attorney General shall conduct a pilot program to determine
the effectiveness of removing eligible elderly offenders and eligible terminally ill
offenders from Bureau of Prisons facilities and placing such offenders on home
detention until the expiration of the prison term to which the offender was sentenced.
(B) Placement in home detention
In carrying out a pilot program as described in subparagraph (A),
the Attorney General may release some or all eligible elderly offenders and eligible
terminally ill offenders from Bureau of Prisons facilities to home detention, upon
written request from either the Bureau of Prisons or an eligible elderly offender or
eligible terminally ill offender.
(5) Definitions
In this section:
(A) Eligible elderly offender
The term “eligible elderly offender” means an offender in the
custody of the Bureau of Prisons—

(i) who is not less than 60 years of age;
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(brain injuries) uagdu 92 lngUszinaAvaanside (Australia) dn1styaAnguuneiieiu

o

nsalluafivyAnanguiusizui fie Police Powers and Responsibilities Act 2000

FatgyaAn1snvuaIsnisiivasdmsunisatualyinisyananiinu a1 saunngeg

(Questioning of persons with impaired capacity) Na1A® HININNUFITIVENEEINADINY

Y

Wugniiaaruunnges (impaired capacity) wiingnudisaaazdldatualinisaunin

d
il
wayaeliiyaraiianunsalimudiomaodiewnlunisnoudaiuuazynnadngn

gdeausIngiluvariianudlinig uazmnwuingfesmunnsedludesninuaiunsa

winuiTzdomgaauabinsdunsdans®

* Piers Gooding, et al. “Unfitness to stand trial and the indefinite detention of
persons with cognitive disabilities in Australia: Human rights challenges and proposals

for change,” Melbourne University Law Review, 40, 816, (2017), p.826.

* Police Powers and Responsibilities Act 2000
422 Questioning of persons with impaired capacity
(1) This section applies if—

(a) a police officer wants to question a relevant person; and

(b) the police officer reasonably suspects the person is a person with
impaired capacity.

(2) A police officer must not question the person unless—

(a) before questioning starts, the police officer has, if practicable,
allowed the person to speak to a support person in circumstances in which the
conversation will not be overheard; and

(b) a support person is present while the person is being questioned.

(3) Also, the police officer must suspend questioning and comply with
subsection (2) if, during questioning, it becomes apparent that the person being

questioned is a person with impaired capacity.
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U = (3

FgmIuauaus (Queensland) IN13MnunAkUIUUR (The Operational

)26

Procedures Manual)’® @1115uyAnanguils1gu1ansen1IuaIuITaunnses (impaired

capacity)”’ 13978 lngde 6.3.1% Avuanguyanandesusulduuiu iRl Ae yanani
ANAINITAUNNTBY yaraniinzanudndenlutisiudunsetauindulse uazd il

| a aNa vy & v ° v o v o Ao v oa
AUUININTR ﬂiﬁuwwmmlﬂu%qu 9’1'13'3?0QSG\@Q&Q@@IUSQ@W?QQWNWUWWLQ‘W']S

3.2.2 NFZUIUMTHUBUNITNITUIARVDIAA
Uszineeaainsiduiingnueneafua It uNngsan19IAkasANUNNT B
Tuisesmuanunsalunisaiiunaisenin Crimes (Mental Impairment and Unfitness to

be Tried) Act 1997 lngqnijsvingvasnguuneil® fe

% Queensland police, “Operational Procedures Manual,” Retrieved on May 18,
2020, from https://www.police.gld.gov.au/qgps-corporate-documents/operational-
policies/operational-procedures-manual
*" Queensland Consolidated Acts (GUARDIANSHIP AND ADMINISTRATION ACT
2000 - SCHEDULE 4)
“impaired capacity”, for a person for a matter, means the person does not
have capacity for the matter.
8 Chapter 6 — Persons who are Vulnerable, Disabled or have Cultural Needs
6.3.1 Circumstances which constitute a vulnerability, disability or cultural need
While it is not possible to supply an exhaustive list of persons who are vulnerable,
disabled or have cultural needs, the following circumstances should be considered as
creating a vulnerability until the contrary becomes apparent:
(ii) any infirmity, including early dementia or disease;
(iii) mental illness;
(v) illiteracy or limited education which may impair the person’s
capacity to understand the questions being put to them;
(xiv) persons with impaired capacity
# Crimes (Mental Impairment and Unfitness to be Tried) Act 1997 (Authorised

Version incorporating amendments as at 26 April 2021)
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(1) tiiodvuandninasivesyaaailidniiuaiuisalunisidg
N3EUIUNITNANTAAR

(2) nrsldnguaineifeatuauunnsemadaununsldnguuieae
wouaeifeafun1sinasse

(3) ilotniounszuarunislunisianisivyanadidaduunnsesly
miﬁ?ﬂLﬁumaw‘%aqﬂﬂaﬁwuiﬂﬂﬁmzﬁwmmﬂmLﬁmﬁ]’mmmmwéawﬁm

Tutemiiioanais (the Australian Capital Territory) Lg1M80@LASLAY
(South Australia) Wna@u1tfle (Tasmania) kagLidlisueoalnsLag (Western Australia)
Tundygfvesnguuislunisdniunszuiunisiansuiwasgiuralun1siansun
Auunnsesvessnaslunisiuduaflumia Jaimuin1ainafsening Victorian case v
Presser (“Presser”) ARELITINg 1IN INARTIAATUILUszINAS gy Ao Af R v Pritchard
Tnesnasazdesdimundlaluvssduselui®

(1) Winlalutenarin

(2) Mslrnisuaznslgansanau

(3) Wilalunszuirunisiansan

(@) NMFALLUAUNTZUIUNANTAUN

(5) ihlaluwansznufiddyanne nmdnguilflunisdiduad

(6) riagvisalvinisla

uenNinguIEegvessEmaesansids (Criminal Code Act 1995)
11997 7.3 (8) Avualianudenlnsunissanonaznisdnainieva (senility) saueglu
USTLANYDIAIIUUNNTBIN1938 (mental impairment) ¢ Tnefiumsaisinualdaang
unwso1edn un Anudenlnsuniaenisuasniainanievs (senility) Anufinisnis
aflayeyn (intellectual disability) A113U38M1937 (mental illness) @uo4gnvinale (brain

damage) waryANNIMHAUNABE19TULTS (severe personality disorder) waglifassuia

13915 18n3EinANRnluue NZInunnses® azdiulein yananilinauunngavig

%% Piers Gooding, et al., supra note 24, p.823.
*! Criminal Code Act 1995

Section 7.3 Mental impairment
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FNBLAETINRABWANIN Y1 gnintieglungduieariurnuRaunitieiuy wansliiug
nguaneAdefiennuideninsuveaieMdumninundaauunnseaninIeuazndnuay
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€
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AR9LNMUALINYLAE NI TULNUNDIYTINAE BE1ls

geonedinaglasulnvaniaeas
=
0

. o5°

gAoINITAUIAMUTULS LY
wal a o o ‘fJ 1 {] U v 321 o v

n1snsgvianuiianazauIndulunistdesusuime® lnematziansanengvegeeny
] v < 1 o &
Sfuaue il

(1) 2euazgunMUBInsEiANURnduRuSAugafilalunisinduading

(2) ugsergvisenuiutililliduduinvesssaunisadiny

(3) Msfmualneduilagn1sbignszyiainuiinegluaituaiuny
(custody) naentiiniiniont

(4) Msfinsanlignseihenuralddinivdesglunisaiuny

(5) nsfansanldnisadivvededu Weiuitdgnszvianuiingnudesy
mluudezliaunsad@inegld wiansidnseyianuiafiiutieenvssiinueindiuin

lunsegluen

(1) A person is not criminally responsible for an offence if, at the time
of carrying out the conduct constituting the offence, the person was suffering from a
mental impairment that had the effect that:
(a) the person did not know the nature and quality of the
conduct; or
(b) the person did not know that the conduct was wrong (that
is, the person could not reason with a moderate degree of sense and composure about
whether the conduct, as perceived by reasonable people, was wrong); or
(c) the person was unable to control the conduct.
(8) In this Code:
mental impairment includes senility, intellectual disability, mental
illness, brain damage and severe personality disorder.
*2 National Judicial College of Australia, “ The Commonwealth Sentencing

Database,” Retrieved on December 25, 2020, from https://bit.ly/3aGdyaM
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W enadilafansannaeiengiiiesUsenisiied lnefienadedeaiansaninaeigunmilifvse

AUAUYIBTOIEEI018TINAL 19U AR R v Sellars [2010] NSWCCA 133 §nszvinaiuiie

=

= ! [ 1 o 3 a o v v
fiong 51 U wdmanlddunasionguildlunisiansannisivualng luniemsedudiy
AR Mokbel v The Queen [2013] VSCA 118 fnsgyinainuineie 46 U Alasuaiunnd
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3.3.1 NSZUIUNITNDUTUNINTUIARAVBIAIA

nMENgIsHITANANNeIYIveUsEINALEa Ul 1IN SHadARves

Y a =

Agnna1vll lneggnnanimazaesianudilalunisdedad Ferdsdisnnuunnioamis

Y

(%
a

neveERown™ fall

3 Ibid.

Y A

* ausii 91UAT, “AnuananTalunisAedafeny1veLg
15

a

ANAINT: ANWINTEY

Y] a

3
ANNUUNNIDINIIN1ELAEIN,” ANe1dnusurIUuas @191 a

Aans TunnIneas

W Ingaegsnatuding, 2553), w.50.
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Bugenlildfnu
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1. ﬂﬁiﬂ%?imﬂﬂaﬂﬁﬂIUﬂ%QLLiﬂﬁﬂﬂaQ\ima%g (the Higher Regional
Court) w’%aﬁmaua%g (the Regional Court)

2. Q’ﬁmmgﬂ(?]’jaﬁﬁamm’mﬁmmzyjﬁwLm (serious criminal offence)

3. pssndunsensdamaliiinseanmdsingliliusenevedn

4. fdsmuauiinielinnns 112 vienns 112a wiensauauda
Hansnneldnns 126a videans 275a (6) Tlddafuiugeam

5. ffommeglulsmenunalunaegnadesafounuidmavielag
AUAUYOUTDIEANINY wazazldldunisudessannlsmeuiatiuegsdesaesduni
feufimasySuRansanaivdn
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** THE GERMAN CODE OF CRIMINAL PROCEDURE

Section 153a Non-prosecution subject to imposition of conditions and
directions

(1) In a case involving a less serious criminal offence, the public
prosecution office, with the consent of the accused and of the court competent to
order the opening of the main proceedings, may dispense with the preferment of
public charges and concurrently impose conditions on and issue directions to the
accused if these are of such a nature as to eliminate the public interest in criminal
prosecution and if the degree of guilt does not present an obstacle thereto. In
particular, the following conditions and instructions may be considered:

1. rendering of a specified service in order to make reparations for
damage caused by the offence,

2. payment of a sum of money to a non-profit-making institution or to
the Treasury,

3. rendering of some other service of a non-profit-making nature,

4. compliance with duties to pay a specified amount in maintenance,
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3.3.2 NSTUIUNITUTUNITNINTUIARVDIAA

NHNU18ITNIITUIAINIYIVEIUTEINALEIUT (German Code of

Y A o

Criminal Procedure) lanavdnnissegafvesdnasiiianuunnsamenisiagunsenisng

&

13 Inelransanaslunisinuienseilininutlemasiesi8luni1saednd tnaA1uang
Y Y

AMUUNNTBININLVDIT WAL 9T
ada 36 v ala
NOVUIEAITAIITAUIAIINBIYT UIAT1 66°° N1TATVIUAUYBIL N
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(1) gAanuunnsemnnisiagursensyaeiaienaiuuaulagn1sne
ANUAIEIUIUAUNNAUANIBNT T8 URaLaIU LT URUUNBSUASAUIUAUNT o N8 s

NsEmRsvINintNswIsANNazAINAUNsARasTIlaTUNSUssAdlagea Tagma

5. making of a serious attempt to reach a mediated agreement with
the aggrieved person (victim—offender mediation), thereby trying to make reparation
for the offence, in full or to a predominant extent, or to strive therefor,

6. participation in a social skills training course or

7. participation in a supplementary course pursuant to section 2b (2)
sentence 2 or a driving aptitude course pursuant to section 4a of the Road
Transportation Act

%% German Code of Criminal Procedure
Section 66 Taking of oath by hearing or speech impaired persons

(1) Hearing or speech impaired persons may choose to take the oath by
repeating the form of oath or by writing down and signing the form of oath or with the
help of a person who facilitates communication to be appointed by the court. The
court shall provide appropriate technical aids. The hearing or speech impaired person
is to be instructed as to his right to choose.

(2) The court may require that the oath be taken in written form or
order the attendance of a person who facilitates communication if the hearing or
speech impaired person has not exercised his right to choose under subsection (1) or
if it is not possible, or only with disproportionate effort, to take the oath in the manner

chosen pursuant to subsection (1).
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*" The accused is to be advised of defence counsel’s right to inspect the files
under section 147. An accused who does not have a sufficient command of the
German language or who is hearing or speech impaired shall be advised in a language
he understands that he may, in accordance with the provisions of section 187 (1) to
(3) of the Courts Constitution Act, demand that an interpreter or a translator be called
in free of charge for the entire criminal proceedings. A foreign national shall be advised
that he may demand notification of the consular representation of his home state and

have messages communicated to the same.
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mnnseibuRIBmeaINNIng 20% Avun na1ifie glanserinaiuiialuvneiligin
nsnsgiduduaaiuia ins1glsadn (pathological mental disorder) AMuRAUNRYB S

anduUteygye (disturbance of consciousness) HANUNNIDL (mental deficiency) #IaiA1Y
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Tamguilsmuiinualunns 20 nguunedsimuelidumvgussmning

% German Criminal Code Section 20 Lack of criminal responsibility due to
mental illness

Whoever, at the time of the commission of the offence, is incapable of
appreciating the unlawfulness of their actions or of acting in accordance with any such
appreciation due to a pathological mental disorder, a profound disturbance of
consciousness, mental deficiency or any other serious mental abnormality is deemed
to act without guilt.

** German Criminal Code Section 21 Diminished responsibility

If the offender’s capacity to appreciate the unlawfulness of the act or to act in
accordance with any such appreciation is substantially diminished at the time of the
commission of the offence due to one of the reasons indicated in section 20, the

penalty may be mitigated pursuant to section 49 (1).
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0 “White paper on crime 2008 Part 7 The Circumstances and Attributes of

Elderly Offenders and Their Treatment,” Retrieved on March 7, 2020, from
1 Code of Criminal Procedure Article 248
Where prosecution is deemed unnecessary owing to the character, age,
and environment of the offender, the gravity of the offense, and the circumstances

or situation after the offense, prosecution need not be instituted.
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Tudszananguuedaiiansanaaue1gy) (Code of Criminal Procedure)
Wng1 37" emannsaldnaslilinuieanyg madmuigaulidnay Wedaeiony
1A 70 ¥ Iualiannsalaguvsenn vselnulleI1d188INaasnnEenNaINITa
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saiban’in #3958 UUNYUNAN (Quasi-Jury system) d1uiudiaesiduggeetgdu Aa
farsanadvednagaegliosanitundld™ lussniranisiarsanafvesmatiy ninau

sanisanusaliniutismdsdnaslanie wasUszuianguuieeig (Penal Code)

2 United Nations Asia and Far East Institute for the prevention of crime and
the treatment of offenders, “Criminal Justice in Japan 2019 edition,” Retrieved on
March 7, 2020, from https://bit.ly/2Xbc09k

B 5% d1ady, “draonisies,” (nendnusumdnds Sudaineide AN
UMINYNRY, 2522), U.38.

* Code of Criminal Procedure (Part | and Part Il) Article 37 The court may
appoint defense counsel ex-officio if there is no defense counsel for the accused when:

(i) the accused is a minor;

(i) the accused is over seventy years of age;

(iii) the accused is unable to hear or speak;

(iv) there is the possibility that the accused is insane or has diminished
capacity;

(v) it is deemed necessary for other reasons.

> Stacey Steele, “Elderly Offenders in Japan and the saiban’in seido (Lay
Judge System): Reflections Through a Visit to the Tokyo District Court,” Japanese
Studies, 223, 35, p.238 (2015).
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“® Penal Code (Chapter VIl Unpunishable Acts and Reduction or Remission of
Punishment)
Article 39
(1) An act of insanity is not punishable.
(2) An act of diminished capacity shall lead to the punishment being

reduced.
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 Insanity (insane automatism) n. (in criminal law) A defect of reason, arising
from mental disease, that is severe enough to prevent a defendant from knowing what
he did or what he did was wrong. A person accused of a crime is presumed sane and
therefore responsible for his acts, but he can rebut this presumption and escape a
conviction if he can prove that at the time of committing the crime he was insane.

% Jonathan Law and Elizabeth A. Martin, supra note 24, pp.286-2817.

" Bryan A. Garner, “Black's Law Dictionary (11th ed. 2019),” Retrieved on May
20, 2021, from https://bit.ly/3fxvifD

%8 insanity n. (16c) Any mental disorder severe enough that it prevents a person
from having legal capacity and excuses the person from criminal or civil responsibility.
Insanity is a legal, not a medical, standard.
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