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ABSTRACT

This thesis studied the spirit of gang rape law, its elements, and criteria for
determining ensuing individual liability in the Thai legal system by comparing the
aforementioned elements and criteria in judgements by international high courts.
Suitable criteria are suggested for determining ensuing individual liability in the justice
system of Thailand.

Results were as follows:

1) The spirit of gang rape statutes is to protect victims from assault by
multiple offenders as well as repeated attacks by individual assailants. The term “with

»

participation of persons in the nature of sexual assault” is the condition for objective
punishment not necessarily known to any offender. Only if such conditions occur will
offenders be liable.

2) According to stare decisis to be consistent with the intention of drafters,
elements of gang rape statues were composed of two aspects: joint commission of
rape as principal participants and raping in turn. The latter was interpreted by the

Supreme Court of Thailand to include a second offender’s rape attempt. Such an

interpretation was inaccurately extensive insofar as it contradicted the spirit of the law.
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(@)

3) In the case of three or more offenders, the Supreme Court identifies
presence at the scene of the rape and joint commission while raping as criteria for
determining liability between principal and accomplice status for a third offender who
has not yet committed the attempted rape. However, certain judgements extended
to principal participants, even those absent from the scene of the crime. Such
judgements are probably incorrect according to proportionality of punishment and
Control-Over-the Act-Theory

4) An international comparative legal study revealed that decision
guidelines in the Thai legal system were most stringent, requiring raping in turn. In the
United Kingdom (UK), even if the offense of gang rape remains unidentified, the Crown
Court will apply sentencing guidelines for the offense of rape when imposing
penalties. In the State of California in the United States and in France, it is stipulated
that joint rape by multiple offenders leads to more severe punishment for offenders.
In Germany, it is stipulated that joint rape by multiple offenders as principals results
in more severe punishment. It can be said that gang rape law has a unique (sui generis)
interpretation in Thailand.

Therefore, to overrule traditional stare decisis on raping in turn which is in
consistent with the spirit of the law, Section 276, paragraph three of the Thailand Penal
Code should be amended from “with participation of persons in the nature of sexual
assault” to “by joint raping of two or more persons.” In addition, Thai courts should
carefully apply principal participant status to third offenders who have not yet
committed a rape. Such participant status should be applied only to third offenders

who have acted closely to produce the damage that victims incur from violation.

Keywords: Gang rape, Rape, Individual liability, Thailand Penal Code.
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* Andrew Ashworth and Jeremy Horder, Principles of Criminal Law (7th edn,
Oxford University Press 2013) 339-341.

> Jonathan Herring, Criminal Law (8th edn, Palgrave Macmillan 2013) 132.

® Sexual Offences Act 2003 119131 79(9).

" Sexual Offences Act 2003 19151 79(3).
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8 Sexual Offences Act 2003 117151 79(2).
? Jonathan Herring (1349330 5) 132.

R v Flattery [1877] 2 QB 410.

'R v Williams [1923] 1 KB 340.

2 R v B [2006] EWCA Crim 2945.

B Andrew Ashworth and Jeremy Horder (130530 4) 348.
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2 R v Nouri & Anor [2012] EWCA Crim 1379.
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U1%191 8.

*® Andrew Ashworth and Jeremy Horder (1499550 4) 436.

> Jonathan Herring (138350 5) 320.

*% Andrew Ashworth and Jeremy Horder (1949550 4) 438.
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6> CC. Crim. 18 juin 1997, Bulletin no 241.
56 CC. Crim. 16 mars 2016, 15-87.750.
67 CC. Crim. 14 janv. 1998, 96-82.307.
%8 CC. Crim. 30 sept. 2009, 09-84.598.

% Code pénal 119191 121-6.
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" Tony Marguery, ‘France’ in Laura Peters (eds) Acting together in crime :
a comparative analysis of joint perpetration of and assistance to criminal offences
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