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ABSTRACT

The purpose of this research was to study the problem of interpreting the
term “paper ballot that could not be counted,”- in cases of failure to submit the result
of absentee voting abroad within deadlines. In addition, documentary research
methods were analyzed- in understanding of the semantic interpretation of the term
paper ballot that could not be counted when election result outside the borders of
Thailand are not tabulated in a timely way.

Results were that in New Zealand during the March 2019 House of
Representatives elections, the Election Commission voted to deem ballots ineligible
for counting. As a result, ballots will go uncounted as votes, failing to promote or
facilitate the universal popular right to vote. This also deprive citizens of the right to
vote in a way contrary to provisions of the Universal Declaration of Human Rights
(UDHR), to which Thailand is also a signatory.

However, in practical terms, legal interpretation, filled gaps if public law if
legal provisions failed to cover all eventualities. How closely the law may be used to
fill gaps must be considered in cases of exercising public power to encroach on

individual rights and liberties. Therefore, filling legal gaps-analogous to approaching
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(@)

torts is impossible, and the spirit of laws must also be taken into account. If ballots
are sent from outside Thailand to vote centers for any constituencies after counting
has already begun, due to force majeure.- and not dishonest or unjust acts, the
relevant committee should be ordered to refrain from announcing election results,
and vote counting in any constituency should resume, including votes from outside

the Kingdom arriving late by force majeure to be eventually tabulated.

Keywords: Interpretation, Paper ballot that could not be counted, Foreign elections.
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" “The Uniformed and Overseas Citizens Absentee Voting Act Overview’ (The
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? “Civil Rights and Public Life’ (Goethe-Institut) <https://www.goethe.de/prj/
mwd/th/idV/leb/grundrechte.html> dudidle 15 fueneu 2564.
1% Federal Electral Law, Article 1. Composition of the German Bundestag and
Principles of Franchise
(1) Subject to variations resulting from this Law, the German Bundestag shall
consist of 656 members. They shall be elected in a general, direct, free, equal and
secret ballot by the Germans entitled to vote, in accordance with the principle of
proportional representation combined with the personal election of candidates.
(2) Of the members, 328 shall be elected from nominations in the
constituencies and the rest from Land nominations (Land lists).
" Federal Electral Law, Article 4 Votes
Each voter shall have two votes, a first vote to be cast for a Member of

Parliament representing a constituency and a second vote be cast for a Land list.
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12 Federal Electral Law, Article 12 Franchise

(1) Al Germans within the meaning of Article 116, Paragraph (1) of the Basic
Law shall be entitled to vote, provided that on the day of the election they

1. have reached the age of 18 years,

2. have had a domicile or have otherwise been permanently resident
for at least three months in the Federal Republic of Germany, and
3. are not disqualified from voting under Article 13.

" Federal Electral Law, Article 13 Disqualification from Voting

A person shall be disqualified from voting if

1. he or she is not entitled to vote owing to a judicial decision.

2. a custodian has been appointed not only through a restraining order to
attend to all his or her affairs ; this also applies when the custodian’s sphere of duties
does not include the affairs set forth in Article 1896, Paragraph (4) and Article 1905 of
the Civil Code (Burgerliches Gesetzbuch),

3. he or she is accommodated in a psychiatric hospital under an order

pursuant to Article 63 in conjunction with Article 20 of the Penal Code.
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' Federal Electral Law, Article 14 Exercising the Right to Vote
(1) Only such persons as are entered in a voters’ register or have a polling
card shall be permitted to vote.
(2) Anyone entered in a voters’ register may only vote in the polling district
of the voters’ register in which he or she is entered.
(3) Anyone possessing a polling card may vote in the constituency in which
the polling card was issued
a) by casting his or her vote in any polling district of this constituency, or
b) by postal ballot.
(4) Each person entitled to vote may vote only once and must do so personally.
> ‘Building and Community’ (Federal Ministry of the Interior) <https://www.
bmibund.de/EN/topics/constitution/electoral-aw/bundestag-elections/bundestag-elections-node. htm(>
dududle 15 fueneu 2564.
16 Federal Electral Law, Article 40 Decision of the Electoral Board
The Electoral Board shall decide on the validity of the votes cast and on
any queries and objections arising during the poll and during the counting of votes.

The Constituency Electoral Committee shall have a right of verification.
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' “Invalid Votes’ (Polyas) <https://www.polyas.com/election-glossary/invalid-
votes> Auduidle 15 fueneu 2564,
8 Federal Electral Law, Article 39 Invalid Votes, Rejection of Postal Ballot
Letters, Rules for Establishing Invalidity
(1) Votes shall be invalid if the ballot paper

1. has not been handed over in an official voting envelope,

2. has been handed over in a voting envelope which evidently differs from
the other envelopes in a manner endangering the secrecy of the ballot, or which
contains a distinctly tangible object,

3. has not been officially manufactured or is valid for another
constituency,

4. shows no marking,

5. does not reflect the voter’s intent beyond any doubt,

6. contains any addendum or reservation.
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2 Federal Electral Law, Article 39 Invalid Votes, Rejection of Postal Ballot
Letters, Rules for Establishing Invalidity
(2) Several ballot papers contained in a voting envelope shall be considered
to be one ballot paper if their wording is identical or if only one of them has been
marked, otherwise they shall count as one ballot paper with two invalid votes.
2 Federal Electral Law, Article 39 Invalid Votes, Rejection of Postal Ballot
Letters, Rules for Establishing Invalidity
(3) If the voting envelope has been handed over empty, both votes shall be
considered to be invalid. Where only one vote has been cast on the ballot paper, the
vote not cast shall be invalid.
2 Federal Electral Law, Article 39 Invalid Votes, Rejection of Postal Ballot
Letters, Rules for Establishing Invalidity
(4) If voting is by postal ballot, postal ballot letters shall be rejected if
1. the postal ballot letter has not arrived in time,
2. no or no valid ballot paper is enclosed in the postal ballot envelope,
3. no voting envelope is annexed to the postal ballot envelope,

4. neither the postal ballot envelope nor the voting envelope is sealed,
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5. the postal ballot envelope contains several voting envelopes but not
an equal number of valid polling cards bearing the prescribed assurance in lieu of an
oath,

6. the voter or the person of his or her confidence has failed to sign the
prescribed assurance in lieu of an oath for the postal ballot on the polling card,

7. no official voting envelope has been used,

8. a voting envelope has been used which evidently differs from the other
envelopes in a manner endangering the secrecy of the ballot, or which contains a
distinctly tangible object.

The senders of postal ballot letters that are rejected shall not be counted
as voters ; their votes shall be deemed not to have been cast.

22 Federal Electral Law, Article 39 Invalid Votes, Rejection of Postal Ballot

Letters, Rules for Establishing Invalidity
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(5) The votes of a voter having taken part in the postal ballot shall not
become invalid if he dies before or on election day or is disqualified from voting
pursuant to Article 13.

# “Voting Rights of Germans residing abroad’ (Federal Ministry of the Interior)
<https://www.bmi.bund.de/EN/topics/constitution/electoral-law/bundestag-

elections/bundestag-elections-node.html > duduile 15 fugeu 2564,
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% pqammgana, WDedonaidonsiadangy’ <https://www.bangkokbiznews.com/
news/detail/854178> duduiile 15 fugneu 2564,

# ‘Frequently Asked Questions About Voting and Elections’ (Brighton & Hove
Gty Coundl <httpss/Awwvbrighton-hove.gov.uk/content/coundl-and-democracy/Avoting-and-elections/

frequently-asked-questions-about-voting-and> dududle 15 fueneu 2564,
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%6 “\/oting in person at a polling tation (Comwall Coundl), <https/Awwy. commall. gov.uk/the-

coundl-and-democracy/elections/differentways-to-vote/> duduile 17 fuenew 2564.
2" The Electoral Administration Act 2006, Section 35 Certain voters entitled to
vote in person
(1) Schedule 4 to the Representation of the People Act 2000 (c. 2) (absent
voting in Great Britain) is amended as follows.
(2) After paragraph 2(5) insert—

“(5A) Nothing in the preceding provisions of this paragraph applies to a
person to whom section 7 of the 1983 Act (mental patients who are not detained
offenders) applies and who is liable, by virtue of any enactment, to be detained in the
mental hospital in question, whether he is registered by virtue of that provision or not;

and such a person may vote—
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(a) in person (where he is granted permission to be absent from the
hospital and voting in person does not breach any condition attached to that
permission), or

(b) by post or by proxy (where he is entitled as an elector to vote by
post or, as the case may be, by proxy at the election).”

(3) In paragraph 2(6), omit paragraph (a) and the “or” following it.
(4) This section does not apply to local government elections in Scotland
(within the meaning of the 1983 Act).
8 Cornwall Council (1399350 26).

% Brighton & Hove City Council (1330338 25).
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% Cornwall Council (1749350 26).

> “Making Protest Votes Count’ (Votenone),<https://www.votenone.org.uk/
protest votes_count.html> dudwuile 17 fueneu 2564.

2 ‘How to spoil a ballot paper : Why some people choose to spoil their
election vote, and how it’s counted’ (Politics), <https://inews.co.uk/news/ politics/

spoil-ballot-paper-how-why-vote-2021-uk-local-elections-counted-988149> & UA U Wie
17 Aueneu 2564,
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** ‘Register to Vote’ (Govemment Digital Service), <https/Awwvgovuk/ register -to-vote.>
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*> “‘Who are Overseas Votera and What is the 15-year Rule?’ (UK Parliament),
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