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ABSTRACT

The purpose of this thesis was to study legal problems related to clauses
that conflict with the main purpose of the contract, and to suggest means to
implement laws related to such agreements in Thailand, using method of
documentary research comparing Thai law with French and English law. This thesis
studied Thai and foreign laws through legal research, textbooks, articles, theses, court
rulings, and comparative descriptions, including the impact of law enforcement in
Thailand and abroad. The results of the study revealed that 1) there is no specific
law regarding the agreement that contradicts main purpose of the contract in Thai
law, only general law that could be applied and traces of law in clauses restricting or
excluding liability for breach of contract and such principles were not mentioned
among the scholars and there is no application of this principle to the practice; 2) an
agreement that is contrary to the main purpose of the contract, if applied in
accordance with current Thai law, may be considered to have an objective that is in
conflict with public order and deemed void under the Civil and Commercial Code,
Section 150, which is a broad principle with no criteria for consideration, or it may
require the interpretation of the intention and the interpretation of the contract
under the Civil and Commercial Code, Section 171 and Section 368, which does not

have clear and specific criteria and may cause problems in finding the true intent of
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the parties. Therefore, the researcher is of the view that specific provisions
concerning the agreement that conflict with the main objectives of the contract
should be added to clarify the law and provide certain criteria for consideration in
order to achieve the main objectives of the contract, which are the intentions of the

parties to make a contract.

Keywords: Main purpose of the contract, Freedom of contract, Contract clause
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? Irina Cvetkova, ‘The Abolition of the Concept of “Causa” in French Civil Law’
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* James Gordley, ‘Myths of the French Civil Code’ (1994) 3 The American
Journal of Comparative Law 469,478 <https://www.jstor.org/stable/840698>.
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> Société Chronopost v. Société Banchereau, Cass. com.no. 93-18632
(22 octobre 1996).

¢ L'obligation sans cause (1339330 2).

" Latham & Watkins Litigation Department, ‘Cour de Cassation Applies
Limitation of Liability Clauses in Case of Breach of Essential Contractual Terms’
(Client Alert) <https://www.lw.com/en/news#sort=%4 0 newsandinsightsdate%2 0

descending.> Aufuile 13 fugneu 2553,
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8 Hugh Beale et al., Cases, Materials and Text on Contract Law (3rd ed., Hart
Publishing 2019).
° Faurecia v. Oracle, Cass. com., 29 juin 2010, no. 09-11841.
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% Philippe Stoffel-Munck, ‘The Revolution in Unfair Terms’ in The Code
Napoléon Rewritten French Contract Law after the 2016 Reforms, (ed. John
Cartwright and Simon Whittaker, Hart Publishing 2017) 146-149.
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" Glynn v. Margetson [1893] A.C. 351.
1> Karsales (Harrow) Ltd v. Wallis [1956] EWCA Civ 4.
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" Photo Production Ltd v Securicor Transport Ltd [1980] UKHL 2.

8 Jill Poole, Casebook on Contract Law (11th ed., Oxford University Press
2012) 260. “The defendant’s standard form included the following clause "under no
circumstances shall Securicor be responsible for any injurious act or default by any
employee... unless such act or default could have been foreseen and avoided by the

exercise of due diligence on the part of Securicor."
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